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Department of Homeland Security
 

Washington, DC 20528/www.oig.dhs.gov 

July 21, 2014 

MEMORANDUM FOR:	 Laura Phillips 
Executive Director 
New York Sandy Recovery Field Office 
Federal Emergency Management Agency 

FROM: John V. Kelly 
Assistant Inspector General 
Office of Emergency Management Oversight 

SUBJECT: New York City’s Department of Design and Construction 
Needs Assistance To Ensure Compliance with Federal 
Regulations 
FEMA Disaster Number 4085-DR-NY 
Audit Report Number OIG-14-115-D 

We audited Public Assistance grant funds awarded to  New  York  City’s Department of  
Design and C onstruction (Department) in New York, New York (Public Assistance  
Identification Number 081-51000-19). Our audit objective was  to determine whether  
the  Department’s  policies, procedures, and  business practices were  appropriate  to  
account for and expend  Federal Emergency Management Agency (FEMA)  grant funds  
according  to Federal regulations and FEMA guidelines. We conducted this  audit early in 
the Public Assistance  process with the goal  of identifying areas where  the Department  
may need additional technical assistance  or monitoring.  In addition, proactively auditing  
grant recipients early in  the grant cycle allows them the opportunity to correct  
noncompliance with Federal regulations  before they spend the majority of their funding.  
It also allows them  the opportunity  to supplement deficient documentation or locate  
missing documentation  before  too much time elapses.  
 
The  New York State  Division of Homeland Security and Emergency Services (New York),  
a  FEMA grantee, awarded  the Department $13.3 million for d amages  resulting from  
Hurricane Sandy, which occurred on October 29,  2012.  The award provided 90 percent 
funding for  two projects—one large debris removal project (Category A)  and  one large  
permanent work project  (Category C).1  We audited  both large projects  for  the period  
October  29,  2012, through June 27,  2013  (see exhibit).  As of June 2014,  the  Department   
                                                 
1Federal regulations in effect at the time  of the disaster  set the large project threshold at $67,500.  
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had�completed�all�work�under�the�award,�but�had�not�yet�submitted�its�final�claim�to�the� 
grantee�or�FEMA.�Therefore,�the�projects�remain�open.� 
� 
We�conducted�this�performance�audit�between�July�and�December�2013�pursuant�to� 
the�Inspector�General�Act�of�1978,�as�amended,�and�according�to�generally�accepted� 
government�auditing�standards.�Those�standards�require�that�we�plan�and�perform�the� 
audit�to�obtain�sufficient,�appropriate�evidence�to�provide�a�reasonable�basis�for�our� 
findings�and�conclusions�based�upon�our�audit�objective.�We�believe�that�the�evidence� 
obtained�provides�a�reasonable�basis�for�our�findings�and�conclusions�based�upon�our� 
audit�objective.�We�conducted�this�audit�by�applying�the�statutes,�regulations,�and� 
FEMA�policies�and�guidelines�in�effect�at�the�time�of�the�disaster.� 
� 
We�interviewed�officials�from�FEMA,�New�York,�New�York�City�Office�of�Management� 
and�Budget,�the�Department,�and�the�Department’s�contractors.�We�gained�an� 
understanding�of�the�Department’s�method�of�accounting�for�disasterͲrelated�costs;� 
reviewed�the�Department’s�procurement�policies�and�procedures;�judgmentally� 
selected�and�reviewed�project�costs�(generally�based�on�the�type�of�costs);�reviewed� 
applicable�Federal�regulations�and�FEMA�guidelines;�and�performed�other�procedures� 
considered�necessary�to�accomplish�our�objective.�We�also�notified�the�Recovery� 
Accountability�and�Transparency�Board�of�all�contracts�the�Department�awarded�under� 
the�grant�to�determine�whether�the�contractors�were�debarred�or�whether�there�were� 
any�indications�of�other�issues�related�to�those�contractors�that�would�indicate�fraud,� 
waste,�or�abuse.�We�did�not�perform�a�detailed�assessment�of�the�Department’s� 
internal�controls�over�its�grant�activities�because�it�was�not�necessary�to�accomplish�our� 
audit�objective.� 
� 
� 

BACKGROUND� 
� 
The�Department�is�a�New�York�City�agency�that�builds�many�of�the�civic�facilities�New� 
Yorkers�use�every�day.�As�the�City’s�primary�capital�construction�project�manager,�its� 
projects�range�from�roadways,�sewers,�and�water�mains�to�public�safety,�health�and� 
human�service�facilities,�cultural�institutions,�and�libraries.�Using�a�combination�of�inͲ 
house�staff�and�contractors,�the�Department�strives�to�deliver�high�quality,�costͲ 
effective�projects�in�a�safe�and�efficient�manner.� 
� 
Strong�winds,�heavy�rains,�and�a�storm�surge�from�Hurricane�Sandy�caused�extensive� 
damage�throughout�New�York�City,�including�damage�to�a�large�number�of�sidewalks,� 
making�some�impassable.�When�trees�fell,�their�root�systems�pulled�up�large�pieces�of� 
sidewalk�creating�trip�hazards�and�rendering�some�sidewalks�closed�to�pedestrian� 
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traffic.�The�Department�removed�the�trees�and�stumps�and�made�comprehensive� 
repairs�to�the�damaged�sidewalks�and�curbs.� 
� 
� 

RESULTS�OF�AUDIT� 
� 
The�Department’s�policies,�procedures�and�business�practices�were�not�sufficient�to� 
account�for�and�expend�FEMA�grant�funds�according�to�Federal�regulations�and�FEMA� 
guidelines.�The�Department�did�not�(1)�properly�compete�$14.3�million�in�contracts�for� 
debris�removal�and�sidewalk�repairs,�(2)�track�grant�expenditures�by�project�as�Federal� 
regulations�require,�or�(3)�maintain�documentation�appropriate�to�support�direct� 
administrative�costs.� 
� 
In�its�formal�response�(see�appendix�A),�the�Department�said�that�the�debris�and� 
extensive�damage�to�its�sidewalks�posed�a�significant�danger�to�public�safety;�and,� 
therefore,�the�exigent�circumstances�justified�the�Department’s�contract�awards� 
without�full�and�open�competition.�FEMA�agreed�with�the�Department’s�position.�Given� 
the�population�density�of�the�affected�area,�we�understand�that�some�debris�removal� 
and�temporary�repairs�may�have�been�necessary�to�alleviate�immediate�danger.� 
� 
Regarding�our�findings�on�tracking�costs�by�project�and�documenting�direct� 
administrative�costs,�Department�officials�said�that�they�are�developing�policies�and� 
procedures�for�these�tasks.�We�are�not�questioning�any�costs�in�this�report.�However,� 
because�the�Department�did�not�follow�the�appropriate�contracting�policies�and�the� 
contracts�exceed�the�award�by�$1�million,�FEMA�should�review�the�reasonableness�of� 
the�$14.3�million�the�Department�intends�to�claim�for�contract�work.�FEMA�should�also� 
direct�New�York�to�work�with�the�Department�in�addressing�the�other�issues�we� 
identified�in�this�report�and�monitor�the�Department’s�progress�in�addressing�these� 
issues.� 
� 
The�Department�Did�Not�Follow�Federal�Procurement�Standards� 
� 
The�Department�awarded�eight�contracts�totaling�$14.3�million�without�full�and�open� 
competition�due�to�exigent�circumstances.�Federal�regulations�at�44�CFR�13.36,�in�part,� 
require�that�subgrantees—� 
� 

Perform�procurement�transactions�in�a�manner�providing�full�and�open�competition� 
except�under�certain�circumstances.�One�allowable�circumstance�is�when�there�is�a� 
public�exigency�or�emergency�for�the�requirement�that�will�not�permit�a�delay� 
resulting�from�competitive�solicitation.�(13.36(d)(4)(i)(B))� 

� 
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Limited�Competition�Ͳ�The�Department�awarded�six�fixedͲunitͲprice�contracts�totaling� 
$11.3�million�to�remove�debris�and�repair�sidewalks�and�two�additional�contracts� 
totaling�$3�million�to�monitor�and�oversee�the�work.�For�the�six�contracts,�the� 
Department�sent�bid�packages�to�13�preͲselected�contractors�it�had�done�business�with� 
in�the�past�and�selected�the�six�lowest�priced�bidders.�For�the�two�monitoring�contracts,� 
the�Department�solicited�proposals�from�five�contractors�it�had�also�done�business�with� 
in�the�past.�A�Department�contractor�evaluation�panel�ranked�the�five�proposals�and� 
selected�the�two�contractors�with�the�highest�rankings.� 
� 
The�Department�contracted�for�these�services�under�the�New�York�City�Procurement� 
Policy�Board�Rules,�Section�3Ͳ06.�Under�those�rules,�the�New�York�City�Comptroller�and� 
Corporation�Counsel�must�approve�an�agency’s�request�to�make�emergency�purchases.� 
Once�the�agency�obtains�approval�from�the�Comptroller�and�Corporation�Counsel,�it� 
may�bypass�normal�procurement�methods.�Due�to�the�exigent�circumstances,�the� 
Department�limited�competition�to�13�preͲselected�contractors�for�the�sidewalk�repairs� 
and�5�contractors�for�the�repair�monitoring.�It�did�not�publicly�advertise�the�solicitations� 
for�proposals�so�that�all�qualified�contractors�had�an�opportunity�to�bid.� 
�� 
In�its�formal�response,�the�Department�said�that�the�hurricane�damage�was� 
unforeseeable,�which�justified�emergency�procurements.�Section�315�of�the�New�York� 
Charter�authorizes�emergency�procurements�in�cases�of�“an�unforeseen�danger�to�life,� 
safety,�property�or�a�necessary�service.”�Department�officials�considered�the� 
circumstances�to�be�exigent�and�therefore�believed�that�Federal�regulations�allowed� 
them�to�contract�without�full�and�open�competition.�FEMA�agreed�with�the� 
Department’s�position.�While�the�hurricane�scattered�debris�across�the�city�and�severely� 
damaged�sidewalks,�debris�and�sidewalk�damage�do�not�normally�present�a�threat�to�life� 
or�property.�We�agree�that�some�immediate�debris�removal�and�temporary�repairs�may� 
have�been�necessary�to�make�sidewalks�safe�and�we�understand�that�inaccessible� 
sidewalks�in�a�densely�populated�area�could�put�pedestrians�at�risk.� 
� 
The�Department�Did�Not�Track�Grant�Expenditures�by�Project� 
� 
The�Department�did�not�track�grant�expenditures�by�project�as�44�CFR�13.20�and� 
206.205�require.�Tracking�costs�by�project�(1)�helps�ensure�that�costs�relate�to�the� 
FEMAͲauthorized�scope�of�work�and�do�not�duplicate�other�claimed�costs�and�(2)�assists� 
FEMA�and�New�York�in�final�project�closeout.�While�Department�officials�provided� 
extensive�support�for�contract�costs,�they�were�unable�to�identify�which�costs�applied�to� 
which�FEMA�project.�New�York�City�Office�of�Management�and�Budget�officials� 
acknowledged�this�problem�and�said�they�were�working�with�Department�officials�to� 
resolve�this�issue.� 
� 
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The�Department’s�formal�response�said�the�Department�has�developed�policies,� 
procedures,�and�business�practices�to�ensure�compliance�with�FEMA�guidelines.�It�also� 
said�the�New�York�City�Office�of�Management�and�Budget�contracted�with�an�outside� 
consultant�to�provide�assistance�with�tracking,�documenting,�and�requesting�Federal� 
funding�for�Hurricane�Sandy�damages.� 
� 
The�Department�Did�Not�Properly�Document�Direct�Administrative�Costs�� 
� 
The�Department�did�not�properly�document�or�track�direct�administrative�costs.� 
Although�the�Department�documented�its�overall�costs,�the�support�did�not�provide� 
sufficient�details�of�the�work�the�Department�performed�and�did�not�track�costs�by� 
project.�FEMA�Disaster�Assistance�Policy�9525.9�allows�subgrantees�to�claim� 
administrative�costs�related�directly�to�a�specific�project,�but�subgrantees�must�properly� 
document�the�costs�and�clearly�relate�them�to�a�specific�project.� 
� 
In�its�formal�response,�the�Department�said�that�it�appropriately�tracked�administrative� 
costs.�We�disagree�because�the�documentation�did�not�sufficiently�tie�the�costs�to� 
specific�projects�as�FEMA�guidelines�require.�Department�officials�said�they�are�currently� 
working�with�FEMA�to�develop�a�set�of�procedures�and�guidance�for�capturing�and� 
requesting�direct�administrative�costs.� 
� 
Conclusion� 
� 
Department�officials�believed�they�were�justified�in�not�conducting�full�and�open� 
competition�because�they�had�obtained�an�emergency�exemption�from�the�city.�FEMA� 
agrees�with�the�Department’s�position.�While�debris�and�sidewalk�damage�do�not� 
normally�place�life�and�property�at�risk,�we�recognize�that�completing�debris�removal� 
and�sidewalk�repairs�quickly�could�be�important�in�a�highͲdensity,�urban�environment.� 
However,�FEMA�should�review�the�reasonableness�of�the�$14.3�million�that�the� 
Department�is�claiming�for�contract�costs.�FEMA�should�also�direct�New�York,�as�the� 
grantee,�to�assist�the�Department�in�correcting�the�other�deficiencies�we�identified�in� 
this�report�and�monitor�the�Department’s�progress.�Department�officials�said�they�plan� 
to�comply�with�Federal�requirements�on�future�contracts.� 
� 

� 
RECOMMENDATIONS� 

� 
We�recommend�that�the�Executive�Director,�New�York�Sandy�Recovery�Field�Office:��� 
� 

www.oig.dhs.gov 5 OIG-14-115-D 

http:www.oig.dhs.gov


     

 OFFICE OF INSPECTOR GENERAL 
       Department of Homeland Security 

Recommendation�#1:�Review�the�reasonableness�of�the�$14.3�million�that�the�New�York� 
City�Department�of�Design�and�Construction�is�claiming�for�contract�costs,�and�disallow� 
any�cost�FEMA�considers�excessive,�unreasonable,�or�unsupported.� 
� 
Recommendation�#2:�Direct�New�York,�as�the�grantee,�to�assist�the�New�York� 
Department�of�Design�and�Construction�in�accounting�for�costs�on�a�projectͲbyͲproject� 
basis.��� 
� 
Recommendation�#3:�Direct�New�York,�as�the�grantee,�to�assist�the�New�York� 
Department�of�Design�and�Construction�in�properly�accounting�for�direct�administrative� 
costs.��� 
� 
� 

DISCUSSION�WITH�MANAGEMENT�AND�AUDIT�FOLLOWUP� 
� 
We�discussed�the�results�of�our�audit�with�Department�officials�during�our�audit�and� 
included�their�comments�in�this�report,�as�appropriate.�We�also�provided�a�draft�report� 
in�advance�to�FEMA,�New�York,�and�Department�officials.�We�discussed�it�at�an�exit� 
conference�with�FEMA�officials�on�December�18,�2013,�and�discussed�it�again�with�FEMA� 
officials�on�May�16,�2014.�FEMA�agreed�with�the�Department’s�position�that�exigent� 
circumstances�existed,�justifying�the�use�of�emergency�procurement�procedures�and�not� 
having�full�and�open�competition.� 
� 
We�discussed�our�report�at�an�exit�interview�with�New�York�and�Department�officials�on� 
February�19,�2014.�New�York�and�Department�officials�disagreed�with�the�findings.�The� 
New�York�City’s�Law�Department�provided�a�written�response�to�our�report�on� 
February�28,�2014.�We�discussed�portions�of�the�response�in�this�report�and�included�it� 
in�its�entirety�as�appendix�A.�� 
� 
Within�90�days�of�the�date�of�this�memorandum,�please�provide�our�office�with�a� 
written�response�that�includes�your�(1)�agreement�or�disagreement,�(2)�corrective� 
action�plan,�and�(3)�target�completion�date�for�each�recommendation.�Also,�please� 
include�the�contact�information�for�responsible�parties�and�any�other�supporting� 
documentation�necessary�to�inform�us�about�the�current�status�of�the�recommendation.� 
Until�we�receive�and�evaluate�your�response,�we�will�consider�the�recommendations� 
open�and�unresolved.� 
� 
Consistent�with�our�responsibility�under�the�Inspector�General�Act,�we�will�provide� 
copies�of�our�report�to�appropriate�congressional�committees�with�oversight�and� 
appropriation�responsibility�over�the�Department�of�Homeland�Security.�We�will�post� 
the�report�on�our�website�for�public�dissemination.� 
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� 
Major�contributors�to�this�report�are�Christopher�Dodd,�Acting�Director;�Judy�Martinez,� 
Audit�Manager;�Rebecca�Hetzler,�Senior�Auditor;�Mark�S.�Phillips,�AuditorͲinͲCharge;�and� 
Katherine�McPherson,�Auditor.� 
� 
Please�call�me�with�any�questions�at�(202)�254Ͳ4100,�or�your�staff�may�contact� 
Christopher�Dodd,�Acting�Director,�Central�Regional�Office,�at�(214)�436Ͳ5200.� 
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Exhibit� 
Schedule�of�Projects�Audited�� 

� 
Project� 
Number� 

Category� 
of�Work*� 

Gross�Award� 
Amount� 

Insurance� 
Reductions 

Net�Award� 
Amount� 

Cost� 
Incurred**� 

0793� C� $10,990,975 $0� $10,990,975� Unknown� 
1568� A� �����2,265,314 �0� ����2,265,314� Unknown� 
Totals� � $13,256,289 $0� $13,256,289� $13,960,220� 

Source:�FEMA’s�Emergency�Management�Mission�Integrated�Environment�(EMMIE)� 
*FEMA�classifies�disasterͲrelated�work�by�type:�debris�removal�(Category�A),�emergency�protective� 
measures�(Category�B),�and�permanent�work�(Categories�C�through�G).�� 
**The�Department�and�New�York�City’s�Office�of�Management�and�Budget�are�in�the�process�of�breaking� 
out�costs�by�Project�Number.� 
� � 
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�Appendix�A� 
� 

New�York�City�Department�of�Design�and�Construction’s�Response�to�Audit�Report� 

� 
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Appendix�B� 
Report�Distribution�List� 

� 
Department�of�Homeland�Security� 
Secretary� 
Chief�of�Staff� 
Chief�Financial�Officer� 
Under�Secretary�for�Management� 
Audit�Liaison,�DHS� 
Chief�Privacy�Officer� 
� 
Federal�Emergency�Management�Agency� 
Administrator� 
Chief�of�Staff� 
Chief�Financial�Officer� 
Chief�Counsel� 
Director,�Risk�Management�and�Compliance�� 
Regional�Administrator,�FEMA�Region�II� 
Audit�Liaison,�FEMA�Region�II� 
Audit�Liaison,�FEMA�(Job�Code�GͲ13Ͳ052)� 
Chief�Procurement�Officer�� 
� 
Recovery�Accountability�and�Transparency�Board� 
Director,�Investigations,�Recovery�Accountability�and�Transparency�Board� 
� 
Office�of�Management�and�Budget� 
Chief,�Homeland�Security�Branch� 
DHS�OIG�Budget�Examiner� 
� 
Grantee� 
Commissioner,�New�York�State�Division�of�Homeland�Security�and�Emergency�Services� 
� 
State� 
New�York�State�Comptroller,�Office�of�the�State�Comptroller��� 
� 
Subgrantee� 
Commissioner,�Department�of�Design�and�Construction� 
� 
� � 
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Congress� 
Senate�Committee�on�Appropriations,�Subcommittee�on�Homeland�Security� 
Senate�Committee�on�Homeland�Security�and�Governmental�Affairs� 
House�Committee�on�Appropriations,�Subcommittee�on�Homeland�Security�� 
House�Committee�on�Homeland�Security�� 
House�Committee�on�Oversight�and�Government�Reform� 
House�Committee�on�Transportation�and�Infrastructure� 

www.oig.dhs.gov 27 OIG-14-115-D 

http:www.oig.dhs.gov


ADDITIONAL INFORMATION 
 
To view this and any of our other reports, please visit our website at: www.oig.dhs.gov. 
  
For further information or questions, please contact Office of Inspector General (OIG) 
Office of Public Affairs at: DHS-OIG.OfficePublicAffairs@oig.dhs.gov, or follow us on 
Twitter at: @dhsoig. 
 
OIG HOTLINE 
 
To expedite the reporting of alleged fraud, waste, abuse or mismanagement, or any 
other kinds of criminal or noncriminal misconduct relative to Department of Homeland 
Security (DHS) programs and operations, please visit our website at www.oig.dhs.gov 
and click on the red tab titled "Hotline" to report. You will be directed to complete and 
submit an automated DHS OIG Investigative Referral Submission Form. Submission 
through our website ensures that your complaint will be promptly received and 
reviewed by DHS OIG. 
 
Should you be unable to access our website, you may submit your complaint in writing 
to: 
 

Department of Homeland Security 

Office of Inspector General, Mail Stop 0305 

Attention: Office of Investigations Hotline 

245 Murray Drive, SW 

Washington, DC 20528-0305 


 
You may also call 1(800) 323-8603 or fax the complaint directly to us at 
(202) 254-4297. 
 
The OIG seeks to protect the identity of each writer and caller. 
            

http:www.oig.dhs.gov
mailto:DHS-OIG.OfficePublicAffairs@oig.dhs.gov
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