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DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Part 110
{Docket No. HM-209, totice No. 92-3]
RIN 2137-AC09

Interagency Hazardous Materials;
Publle Sector Training and Planning
Grants

AGENCY: Research and Special Programs
Adminmstration (RSPA), DOT.

ACTION: Notice of proposed rulemaking
[(NFRM)

SUMMARY: The Research and Specal
Programs Admimstration (RSPA] 1s
proposing a rule to implement a
reimbursable grant program to enhance
existing State and local hazardous
materials emergency preparedness and
response programs This reimbursable
grant program 13 required by section
117A (49 App U.S.C 1815) of the
Hazardous Matenals Transportation
Act (HIMTA), as amended by the
Hazardous Maternals Transportation
Umform Safety Act of 1990 (HMTUSA).
Sechon 117A. authorizes the Department
to provide assistance to States for
emergency responsge planning and to
States and Indian tribes for emergency
response traimng The purpose of the
grant program 1s to: Increase State,
local, and Indian tribal effectiveness i
safely and effictently handimg
hazardous matenals accidents and
mcidents; enhange implementation of
the Emergency Planning and Commumity
Right To Know Act of 1986 (EPCRA),
and encourage a comprehensive
approach to emergency planmng and
traiming by tncorporating the umque
challenges of response to transportation
situations The proposed rule provides
the application requirements specific to
this grant program

‘Where practicable, the Department
propaoses to rely on 1ts general grant
provisions contamed tn 49 CFR part 18,
"Umform Administrative Requirements
for Grants and Cooperative Agreements
to State and Local Governments "
pATES: Comments are due on or before
May 1, 1992
ADDRESSES: Address comments to
Dockets Unit (DHM-30), Hazardous
Matenals Safety, RSPA, Department of
Transportation, Washington, DC 20590-
0001 Comments should identify the
docket and notice number, five copies, 1f
possible, should be submitted Receipt
of comments will not be confirmed
unless a self-addressed stamped
postcard 1s provided, Public dockets

may be reviewed on normal busmess
days between 830 a m. and 5 p m. in the
Dockets Unit, room 8421, Nassif
Building, 400 Seventh Streef, 8W,
Washingten, DC 20590-0001 Copaes of
the “Hazardous Matenals
Transportahon Umform Safety Act of
1890” (HMTUSA), Public Law 101-615,
may be obtaned from the
Superintendent of Documents,
Government Printing Office,
Washington, DC 20402-3371, (202) 275—
2091

FOR FURTHER INFORMATION CONTACT:
Susan Bullard or Charles Rogoff, Office
of Hazardous Materials Imtiatives and
Traimng, Research and Special
Programs Admmstration (RSPA),*
Department of Transportation, 400
Seventh Street, SW , Washington, DC
205900001, Telephone 202-366-4900
SUPPLEMENTARY INFORMATION: This
proposed regulation sets forth the
application procedures for the planming
and tramnmg grant prograin estabhished
by section 117A of the HMTA The
proposed regulation augments the
requrements contained in 49 CFR part
18, “Umiform Admmstrative
Reguirements for Grants and
Cooperahve Agreements to State and
Local Governments ”

L Background

The HMTUSA amended HMTA {49
App US C 1801 et seq } to assign new
responsibilihes to the Department of
Transporiation (DOT) and strengthen
interagency coordmation and techncal
assistance with respect to hazardous
materials emergency planning and
traimng. Within DOT, RSPA has been
delegated the responsibility for
overseemng the program authonzed m
section 117A of the HMTA

Section 117A, "'Public Sector Traming
and Planming,” creates a program for
RSPA and other Federal agencies to.
Prowide financial and techmcal
assistance, national directien, and
guidance to enhance State and local
hazardous materials emergency .
planming and traming, and enhance
averall implementation of EPCRA. The
program developed under the leadership
of RSPA wnll increase the emphasis on
transportatior 1n ongoing efforts—
mproving the capability of commumhes
to plan for and respond to the full range
of potenthal nisks they face

The rexmbursable grant program 1s
supported by fees collected pursuant to
section 117A(h) of HMTA Section 106 of
HMTA establishes a registration
program of shippers and carviers of
certain hazardous matenals On
October 10, 1991, RSPA proposed in the
Federal Register (56 FR 51204] to assess

and collect from all persons who are
required to be registered an annual fee
to fund this rembursable grant program.
Implementing guidance which
addresses such 1ssues as allocation
criteria, measures agamst which grant
apphcations will be evaluated,
explanation of certifications requred,
and relahonship of the grant program to
the national curriculum 1s m
development This gmdance will be
mcluded 1n an application package
which will be provided to apphcants
following publication of the final rule.

A. Overview of the Rermbursable Grant
Program

Section 117A of HMTA authorzes
financial assistance to States for
emergency response planmng and to
States and Indian iribes for irammng
public sector employees to reapond
safely and efficiently to accidents and
meidents mvolving hazardous materials,
including those involving transportation.
The goal of the program 1s to provide
assistance to planners, trainers, and
responders at the local level

As proposed in § 110 30, a planmng or
traimng grant apphcation from a State
or Tribe must be accompanied by a
letter from the Governor or tribal
authority designahng an entity to
recewve Federal funds and provide the
required wrntten certificabions.

In support of the intent and engoing
mmplementation of EPCRA, RSPA 13
proposing to accept applicatons from
and award grants to the State or Tribal
Emergency Response Commission or an
estabhished agency which 1s an active
participant m the Emergency Response
Commussion. The designated entty
should have substantive knowledge of
the status of planming and tramming under
EPCRA, famiharity with State and local
emergency preparedness and response
sapabilities and traming needs,
understanding of the mtent and mandate
of HMTUSA, and proven capability to
admimster a Federal grant program In
addition, the designated entity would be
asked to certify that appropnate
disciplines are represented m the
ongoing emergency planning and
trammng process (e g , senior state fire
official, environmental and emergency
management, and transportahon
representatives) A statement that ait
members of the State or Tribal
Emergency Response Commssion have
been given the opportumty to review the
applicabion would also be requred

1 The Plannming Grant Program

Under Sechion 117A(a)(1) of HMTA,
planning grants may be made to
reimburse States for (1) Developing,
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improving, and implementing emergency
plans under the Emergency Planming and
Community Right-To-Know Act of 1986
(EPCRA); (2) determining the flow
patterns of hazardous matenals withun a
State and between a State and another
State; and (3} determumng the need for
regional hazardous materials emergency
response teams Sechon 117A of HMTA
buzlds upon and enhances the existing
framework estabhishied under EPCRA

To qualfy for a plannmg grant, a
State must' (1) Gertfy that it 1s
complymg with sections 301 and 303 of
EPCRA, (2) certify that 1t will mamntain a
two figcal year average of its own
aggregate level of expenditures for
developing, improving, and
implementing emergency plans under
EPCRA, and (3) agree to make at least
75 percent of the Federal funds provided
available to local emergency planning
committees (LEPCs) established
pursuant to sechon 301(c} of the
Emergency Planning and Commumty
Right-To-Know Act

Section 117A of HMTA does not
authonze RSPA to provide planning
grants to Indian tnbes

2. The Tramming Grant Program

Under Section 117A(b)(1), traimng
grants may be made to rermburse States
and Indian tribes for traimng public
sector employees to respond safely and
efficiently to accidents and incidenis
mvolving hazardous matenals, including
those mvolving transportation

To quabfy for a training grant, a State
must (1) Cexrtify that 1t 18 complying
with sections 301 and 303 of the EPCRA;
(2) certify that it will maintain a two
fiscal year average of its own aggregate
level of expenditures for traming public
sector employees to respond to
accidents and incmdents involving
hazardous matenals, (3) agree to make
at least 75 percent of the Federal funds
provided available for the purpose of
tramung such employees either
employed or used by political
subdivisions, and, (4) agree to use
courses consistent with the National
Curnculum developed under Section
117A(g).

To qualify for a training grant, an
Indian tribe must cerhfy that it wall
maintain a two fiscal year average of 1ts
own aggregate level of expenditures for
traxmng public sector employees to
respond to accidents and incidents
mvolving hazardous materials

The HMTA defies Indian trihes by
reference to the Indian Self-
Determination and Education Act (25
U S C 4506). The Secretary of Interior
has 1ssued regulations (25 CFR 272 2)
defimng “Federally-recogmzed” Indian
tribes under that lJaw RSPA 1s proposing

1n this regulation to accept applications
for training grants from federally-
recognized Indian tribes.

B Relationship to the Emergency
Plannng and Communtty Right-To-
Know Act of 1986 (EPCRA)

Section 117A enhances and
strengthens ongoing efforts and
relationships established under the
Emergency Planming and Community
Right-To-Know Act

EPCRA. (1) Establishes authonties for
emergency planming and preparedness,
emergency notificahon, communty
night-to-know, and toxic chemical
release reporting, and, (2} calls for the
creation of an infrastructure including
State emergency response commissions
{SERCs), emergency planning districts
and local emergency planning
commuttees [LEPCs). These State and
local emergency preparedness and
response enfities are traditionally relied
upon to (1} Provide a forum for
coordinating information; {2) assist in
understanding and communmcating the
associated risks of hazardous matenals
to the public, and (3) support Siate-wide
and local emergency response planning
efforts

Section 117A(a)(1} of HMTA gives
RSPA the opportunity to provide
finanmal assistance to States for
emergency response planmng called for
under EPCRA States, 1n turn, are
required to make at least 75 percent of
the Pederal funds provided available to
local emergency planning committees,
Section 117A({b](3) requires that 75
percent of the Federal funds for traming
agsistance benefit pubhc sector
employees

A State may not receive a planmng or
traiming grant unless 1t certifies that it1s
complying with sechons 301 and 303 of
the EPCRA. After consulting wath EPA
and FEMA and taking mto consideration
the dynamic nature of this program,
RSPA 1s proposing to accept self-
certification of a State’s progress and
current status in achieving comphance

Therefore, RSPA 13 proposing wath
respect to*section 301 that an applicant
certify that a SERC has been
established, emergency planming
districts have been designated and
LEPCs have been appointed by the
SERC. The apphcant must describe the
status of the LEPCs’ emergency response
plans and their comphance with EPCRA
section 303 Section 117A of HMTA does
not require Indian tribes to make these
assurances

C. Fmancial Issues

1. Pass-Through of Planming Funds to
Local Emergency Planmung Committees
(LEPCs)

Sechon 117 A(a}{(3} of HMTA requires
States to “make available not less than
75 percent of the funds granted to * * *
local emergency planning committees
established pursuant to section 301,(c} of
EPCRA by the State emergency
response commsgion * RSPA proposes
to requure the States to make available
75% of the LEPCs

2 Funding Pelitical Subdivistons in the
Trammng Grant Program

Section 117A(b)(3) of HMTA. requires
a State to “make available at least 75
percent of the funds granted * * * for
the purpose of traimng public sector
employees employed or used by the
political subdivisions * HMTA. does not
require Indian tribes to make this
assurance. Funding could be passed
through to a logal pohtical subdivision.
If a State elects to conduct such traimng
itself, assurances must be provided that
the trammng will in fact benefit pubhic
sector employees at the local level.

3. Maimntenance of Effort Requirements

In order to qualify for a grant, States
and Indian tribes must certfy that the
aggregate expenditure of funds,
exclusive of Federal funds, used to
support emergency response planning
and traning, will be maintained at a
level which does not fall below the
average level for the last two fiscal
years,

4. Non-Federal Cost-Share Requirements

States and Indian tribes must
contribute a matching share to any grant
awarded. The cost-share requirement
for both planning and tramng 1s set by
section 117A(d) of HMTA at 20 pexcent.
RSPA 1s proposing to require that States
and Indian tribes satisfy the cost-
sharing requirement with cash RSPA 15
also considering whether to accept in-
kmnd contnbuhons Comments are
specifically requested on whether to
accept in-kind contributions to meet the
matching requirements and on types of
in-kind contributions that would meet
the requirements

D. Use of Federal Funds by Recipients

Funds may be used to carry out
specific activities identfied in section
117A of HMTA For planning grants,
those activities are (1) Developing,
improving, and implementing emergency
plans, including determunation of flow
patterns of hazardous matenals within a
State and between States; and (2)
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determning the need for regional
hazardous materials emergency
response teams For tramming grants, 75
percent of the funds must be used to
benefit public sector employees to
respond to incidents or accidents
mvolving hazardous matenals
Activities conducted could mnclude
tramning efforts designed for public
officials who are not responders, but
who perform activities associated with
emergency response plans developed
under EPCRA Operational equupment to
be used 1n response 1s excluded from
consideration for funding under this
grant program. RSPA welcomes
comments on the activities that are
ehgible for fundmg proposed in § 110 40
of the rule

E Allocation of Federal Funds

The funding level for the planming
portion of the grant program is set by
section 117A[1) of HMTA at $5 milhon
and for the traiming portion at $7 8
milhon per Federal fiscal year for 1993
through 1898 These funds are “no-year
money” which means that RSPA does
not have to make grant awards n the
same year that funds become available
Therefore, there 1s no need to set a
single deadlime for the submission of
grant packages RSPA 1s proposing as
guidance to acecept grant applications on
a semr-annual basis {January 1 and July
1} or the first business day thereafter.

Section 117A(b)(7) of HMTA specifies
criteria RSPA is to consider for
allocating ranming funds, which are
based on need. There 18 no comparable
provision n the law for allocating
planming funds, RSPA proposes to use
these criteria to the extent practicable 1n
allocating planmng funds.

RSPA 1s proposing to consider several
factors in distributing grant funds. Some
of the factors under consideration
include the number of hazardous
matenals facihities, types and amounts
of hazardeus materials transported,
population at nsk, frequency and
number of mcidents recorded m past
years, lugh mileage transportation
corridors, whether the State or tnibe
assesses and collects fees on the
transportation of hazardous materials
and whether such assessments or fees
are used solely to carry out purposes
related to the transportation of
hazardous materials, and other factors
that are deemed appropriate. RSPA
plans to acquire this mformation from
other Federal agencies, ndustry and
States.

RSPA seeks comments on the factors
that 1t should consider 1n allocating
grant funds

F Application assistance

RSPA 1ntends to recerve and review
apphcations, and make grant awards
from 1ts Washington, DC offices.
Preapphcation support, mcluding
assistance from other implementing
Federal agencies, will be made available
as soon as the rule 1s made final and
details will be provided at that tune

IL Role of Other Federal Agencies in the
Implementation of Section 117A of
HMTA

Section 117A of HMTA permuts the
Secretary, DOT, to seek gmdance from
and consult with the folowmg Federal
agencies Environmentat Pratection
Agency (EPA}, Department of Energy
[DOE); Occupational Safety and Health
Administration (OSHA), the Federal
Emergency Management Agency
(FEMA); the Nuclear Regulatory
Commission {NRC), and the National
Insttute of Environmental Health
Sciences (NIEHS) RSPA is proposing to
use representatives from these agencies
and other agencies i an advisory role in
reviewing and approving planrmg and
traiming grant applications to (1)
Identify related training and planmng
programs, {2) resolve implementation
and policy 18sues that overlap between
agencies; {3) maximze the benefit of
hmated resources; and, (4) mimumze the
duphication of effort

FEMA, in coordination with DOT,
EPA, DOE, and NIEHS, will momtor
public sector emergency response
trammng and planning for accidents and
meoidents involving hazardous materials,
Based upon the results of the
monitoring, these same agencies will
provide techmcal assistance to States,
pohitical subdivisions and Inchan tnibes

This group will also assist RSPA mn
developing and periodically updating a
curriculum called for under section
117A(g) of HMTA. Known as the
National Curriculum, the gmdelines and
courses of study 1dentified will provide
the hasis for the tramning grants and
enable public sector employees to
comply with applicable OSHA and EPA
regulations related to emergency
response training, as well as those non-
governmental standards for traimng
1ssned by the National Fire Protechon
Association (NFPA)

L 'The Proposed Grant Mechanism and
Administrative Requirements

A. General Information

The Office of Management and Budget
{OMB) revised OMB Circular A-102 by
establishing a government-wide
“common rule” which prescribes
admimstrative requirements for Federal
assistance to States, Indian tnbes, and

local governments. DOT implemented
the common rule through 49 CFR part 18,
“Uniform Admimstrative Requirements
for Granis and Cooperative Agreements
to State and Local Governments " RSPA
1s required to use the admimstrative
requirements i all sechons of 49 CFR
part 18, unless there 1s a legislative or
OMB-approved exception.

Consequenily, appheants and
recipients for section 117A planning and
tramning grants must comply with 49 CFR
part 18, as well as other DOT
regulations that are immcorporated by
reference in 49 CFR part 18 pertaimng to
grants These other regulations include-
489 CFR part 20, “Restrictions on
Lobbying;" 49 CFR part 21,
"Nondiscrimination 1n Federally-
Assisted Programs of the Department of
Transportation,” 49 CFR part 23,
“Participation by Mmority Business
Enterprise in Department of
Transportation Programs;” 49 CFR part
27, *Nondiscrimination on the Basis of
Handicap Progeams and Activities
Receiving or Benefithng from Federal
Finaneal Assistance,” 49 CFR part 29,
“Governmentwide Debarment and
Suspension (Non-Procurement) and
Governmentwide Requirements for
Drug-Free Workplace (Grants);” and 49
CFR part 90, “Audits of State and Local
Governments

Comes of the laws and regulations
referenced 1n the proposed rule are
generally available through Depository
Libraries and are on file in RSPA's
Dockets Umt.

B. Grant Application

Because assistance provided under
this section 1s intended to support a six-
year comprehensive planning and
traiming program, the funds and
spending authority are no-year
Therefore, RSPA 18 encouraging
submission of applicahons for mult-
year projects from States and Indian
tribes. Alternatively, an applicant may
elect to apply for a grant on an annual
basis for a specific project

RSPA seeks to create a performance-
based program that builds on and
supports the accomphshment of long-
term goals and objectives Under the
mutti-year approach, achvities approved
m a scope of work would be funded
according to the schedule for activihes
aunthorized mn the grant The recipient
would be required to provide a
performance report at the completion of
one phase of activity—before
proceeding with the next set of
achvihes
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C. Financial Administration

Planning and traiming are two parts of
a comprehensive national grant
program; applicants are encouraged to
request funds to conduct one or both 1n
a gingle apphcation package RSPA may
award funds for both i one grant
document. Since bath components are
funded separately by a special
registration fee program, RSPA believes
1t hag a fiduciary responsibihty to
obligate and account for planning and
tratming funds separately Therefore,
RSPA 15 proposing separate cost
accounting requirements for the grant
program in § 110.70 RSPA does not
beheve such a proposal would impose a
burden on any recipient

D Grants Admmstration
1. Procurement

The grant program as proposed does
not appear to pose contracting or
procurement dilemmas for the States.
RSPA 18 proposing in § 110 80 that
recipients rely on their own procurement
methods unless they conflict wath
Federal laws and standards as defined
in 49 CFR part 18,

2. Reporting

Sechon 110 90 proposes to require
performance reports at the completion
of projects for which reimbursement 1s
being requested Performance reports
are particularly important to RSPA
when a recipient has a mulh-year
project and may request amendments to
add funds until a project is completed
RSPA 1z proposing that recipients report
on plapning and traimng separately
consistent with the proposal to require
separate cost accounting.

3 Financial status reporis

RSPA 13 proposing that recipients
supply quarterly financial status reports
A reciprent may be permitted to carry
unexpended obligations from one year
to the next. However, the dollar amonnt
of future grant awards or amendments
may be reduced by the amount of
carryover funds available This proposal
is intended to maximize the amount of
money RSPA has available for the
planning and training grant program as a
whole. RSPA may reallocate resources 1f
carryover spending authority 1s not
used.

4 Exceptions to the Rule

Apphcants and/or recipients may
pehition RSPA to warve non-statutory
requirements that are not applicable to
thewr circumstances as prescribed i
§ 110 120. Deviations should not be
commonplace, however, and
commenters are asked to advise RSPA

of potential hardships during the
proposed rulemaking process to help
improve the rule where necessary

IV. Rulemaking Analyses and Notices

Executive Order 12291 and DOT
Regulatory Policies and Procedures

This propesed regulation has been
evaluated in accordance wath exasting
regulatory policies and 1s considered
non-major under Executive Order 12291
The proposed regulation 1s not
considered to be sigmificant under
DOT's Regulatory Policies and
Procedures (“the Procedures™) (44 FR
11034; February 286, 1979). In accordance
with the Procedures, RSPA has
determined that preparation of a
Regulatory Evaluation 1s not necessary
because the costs of the proposed
regulation are expected to be mimmal.

B Regulatory Flexibihty Act

L .

RSPA certifies that this rule will not
have a significant economic impact on a
substanhal number of small entities
under the critena of the Regulatory
Flexibility Act. This proposal would
have a posihve economic impact on a
number of small entihies, mchuding small
units of government. The HMTA
planning and training grant program
represents a small but statutonly
mandated gamn to States and localities

By mandating that at least 75 percent
of Federa] funds provided for plannmg
be passed through the LEPCs and that at
least 75 percent of Federal funds
provided for training be used to support
public sector employees, the grant
program will provide financial
assistance to cities, counties, and other
palitical subdivisions.

C Executrve Order 12612

The proposed rule has been reviewed
in accordance with Executive Order
12612 ("Federahism™) The HMTA.
specifies that States may apply for
grants if they meet certain statutory
criteria. The rule as proposed will
mplement the statutory requizements at
a mmmum level. The Federal-State
relationship wall be enhanced as a result
of the grant funding provided. Thusg, in
accordange with Executive Order 12612,
preparation of a Federalism Assessment
18 not warranted.

D, Papérwork Reduction Act

The mformation to be collected as
part of this rulemaking document is
bemng submitted to the Office of
Management and Budget for review 1n
accordance with the Paperwork
Reduction Act of 1980 {44 U S.C.
3504(h)) The mformation requirements
for thus proposed rule are the same as

those set forth for most Federal grant
programs and are consistent with OMB
Circular A-102, Comments on the
collection of information should be sent
to the Office of Information and
Regulatary Affairs, Office of
Management and Budget, Washington,
DC 20503, Attention: Desk Officer for
the Department of Transportation All
commenis must reference the ttle for
this notice

E, Regulatior Identification Number
(RIN)

A regulahon wdentification number
(RIN) 15 assigned to each regulatory
achon histed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda i Apnil and
October of each year. The RIN
contained in the heading of this
document can be used to cross-reference
this action wrth the Unified Agenda.

F National Environmental Policy Act

RSPA has evaluated this proposed
regulation i accordance with its
procedures for ensuring full
consideration of the environmentatl
mmpacts of DOT actions as required by
the National Environmental Pehcy Act
{42 U.S,C. 4321 et seq ), other
environmental statutes, executive
orders, and DOT Order 5610,1¢, This
proposed regulation meets the criterra
that establish it 18 a non-major action for
environmental purposes

List of Subjects in 49 CFR Part 110

Disaster assistance, Education,
Emergency preparedness, Grant
programs---Environmental protection,
Grant programs—Indians, Hazardous
matenials transportathion, Hazardous
substances, Indians, Reporting and
recordkeeping requirements.

In 49 CFR, part 110 1s proposed to be
added, to read as follows:

PART 110—HAZARDOUS MATERIALS
PUBLIC SECTOR TRAINING AND
PLANNING GRANTS

Sec.

1101 Purpose.

1105 Scope

11010 Ehgibality.

11020 Defimtions

11030 Grant application

11040 Achwities ehigible for funding

11050 Disbursement of Federal funds

11080 Cost sharing for planmng and
tramning,

110.70 Financial administration

11080 Procurement

11080 Grant monitoring, reports, and
records retention

110,100 Enforcement

110110 After grant requirements
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Sec
110120 Dewviation from this part
110130 Isputes

Authority- 49 App U S C 1815, 49 CFR part
1

§ 1101 Purpose.

This part sets forth procedures for
rexmbursable grants for public sector
planning and training 1n support of the
emergency planning and traimmng efforts
of States, Indian inbes, and local
commumties to deal with hazardous
materials emergencies, mcluding those
mvolving transportation These grants
will enhance the implementation of the
Emergency Planming and Commumnity
Right to Know Act 0f 1986 (42 U.5 C
11001).

§1105 Scope

(a) Thas part applies to States and
Indian tribes and contains the program
requirements for public sector tramning
and planning grants to support
hazardous matenals emergency
planming and traiming efforts

(b) The requirements of thus part
augment the requirements contamed 1n
49 CFR part 18, “Uniform Admimistrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments,” which apply to
grants 1ssued under this part.

{c) Comes of standard forms and OMB
crrculars referenced 1n this part are
available from the Research and Special
Programs Admmsiration Dockets Unit
{(DHM-30), Hazardous Matenals Safety,
RSPA, U.S Department of
Transportation, Washington, DC 20590—
0001 The Dockets Ut 1s located in
Room 8421 of the NASSIF Building, 400
Seventh Street, SW

§110.10 Eligibility.

This part apphes to Staies and Indian
tribes, States may apply for planmng
and traxmng grants Federally-
recogruzed Indian tribes may apply only
for traimng grants.

§ 110.20 Definitions.

Unless defined in this part, all terms
defined in sechon 103 of the Hazardous
Matenals Transportation Act (HMTA)
(49 App U S C 1802) are used m their
statutory meaming and all terms defined
1 48 CFR part 18 and OMB Circular A~
102, with respect to administrative
requirements for grants, are used as
defined therem Other terms used in this
part are defined as follows-

Allowable cosis means those costs
that are Ehgible, reasonable, necessary,
and allocable to the project permatted by
the appropnate Federal cost principles,
and approved mn the grant

Cost analysis means the review and
evaluahon of costs to determme

reagonableness, allocability, and
allowability

Funding period means the penod of
time when Federa! funds are available
1n a grant.

Indian country means Indian couniry
as defined in 18 U.S C 1151 That
sechion defines Indian country as all
land within the hmits of any reservation
under the jurisdiction of the U.S.
government, notwithstanding the
18suance of any patent, and including
nights-of-way runmng through the
reservation, all ndependent Indian
commumbhes within U S borders
whether within the original or
subsequently acquired terntory thereof;
all Ind:an allotments, the Indian titles to
which have not been extmgmshed,
mcludmg rights-of-way runming through
the same.

Inchan tribe means those tribes
“Federally-recogmzed®” by the Secretary
of the Intersor under 25 CER 272 2

Local Emergency Planfing Committee
{LEPC) means a committee appointed by
the State Emergency Response
Commussion under sechion 301(c) of the
Emergency Planming and Commumty
Right-to-Know Act of 1986 (42U S C
11001(c)), that mcludes at a mmmum,
representaiives from each of the
following groups or orgamzatons-
Elected State and local officials, law
enforcement, firefighting, civil defense,
first aid, health, local environmental,
hospital, and transportation personnel;
broadcast and print media; commumty
groups, and owners and operators of
facilities subject to the emergency
planmng requirements

National curriculum means the
curnculum required to be developed
under section 117A of HMTA and
necessary to train public sector
emergency response and preparedness
teams, enabling them to comply with
performance standards as stated in
section 117A({g)(4).

Political subdivision means a county,
mumcipahty, city, town, township, local
public authonty (including any public
and Indian housing agency under the
United States Housing Act of 1937 (42
U S C 1401 et seq }), achocl distnict,
special disirict, intrastate district,
council of governments (whether or not
icorporated as a nonprofit corporation
under State law), any other regional or
mterstate government entity, or any
agency or mstrumentality of a local
government

Project means the activities and tasks
1dentified in a grant

Project manager means the State or
Indian tribal official designated in a
grant as the program contact with the
Federal government

Project officer means the Federal
official designated m a grant as the
program contact with the recipient
Project officers are responsible for
monitoring the project

Project period means the length of
tume specified mn a grant for completion
of all work associated with that project

State Emergency Response
Commussion (SERC) means the State
Emergency Response Commission
appointed by the Governor of each State
and Terntory under the Emergency
Planmng and Commumnty Right-to-Know
Act of 1986 .

Statement of Work means that portion
of a grant that describes the purpose
and scope of activities and tasks to be
carried out as part of the proposed
project

§ 110.30 Grant application.

(a) General An apphcant for a
planning or tramming grant shall use only
the standard apphcation forms approved
by the Office of Management and
Budget (OMB) {SF-424 and SF 424A}
undey the Paperwork Reduction Act of
1980 (44 U S,C. 3502) Apphcants are
requred to submit an origina! and two
comes of the apphication package
Amendment apphcahons must include
an ongmal and two copies of the
affected pages, previously submatted
pages with information that 1s still
current do not have to be resubmitted
The apphication must include the
following:

(1) Applhcation for Federal Assistance
for non-construction programs (SF—424)
and Budget sheets (SF—422A) A single
application may be used for both
planning and trammng 1if the budgets for
each are entered separately on all
budget sheets.

(2) For States, a letter from the
Governor designating the State agency
that 18 authorized to apply for a grant
and to provide the wntten certifications
required to recelve a grant.

(3} For Inchan tribes, a letter from the
tribal government, governing body, or
tribal couneil to the effect that the
apphcant 1s authorized to apply for a
grant and to provide the written
certifications required to receive a grant

{4) A written statement explaimng
whether the State or iribe assesses and
collects fees on the transportation of
hazardous matenials and whether such
assessments or fees are used solely to
carry out purposes related to the
transportation of hazardous matenals.

{5) A statement designating a project
manager and providing the name,
position, address and phone number of
that indrvidual whao will be responsible
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for coordinating the funded activities
with other agencies/orgamzations

(8) A project narrative statement of
the goals and objectives of the proposed
project, project design and leng range
plans. The proposed grant project and
funding penods may be one or more
years

{7) A statement of work 1 support of
the proposed project, that describes and
sets priortties for the activities and tasks
to be conducted, the costs associated
with each activity, the number and types
of deliverables and products to be
completed, and a schedule for
mmplementation.

(8) A description of supphes and
equipment needed to implement the
statement of work, a justification, and a
copy of the cost analysis performed for
these needs to determine
reasonableness, allocability, and
allowabihty to the proposed project.

(9) Drug-Free Workplace
Certification. The applicant must cerbfy
as specified in appendix C of 40 CFR
part 29 that 1t will comply wath the Drug-
Free Workplace Act of 1988 (Pub L 100~
690, title V, subtitle D, 51 U 8.C. 701 et
seq.)

{10} Antr-Lobbying Certification The
applicant must certify as specified in
appendix A of 49 CFR part 20 that no
Federal funds will be expended to pay
any person for mfluencing or attempting
to influence an officer or employee of
any agency, a Member of Congreas, an
officer or employee of Congress, or an
employee of 8 Member of Congress
(Sectien 319 of Pub. L. 101121, 31 U.S C
1352)

(11) Debarment and Suspension
Certificaiion. The apphcant must certify
as specified in subpart G of 49 CFR part
29 that 1t will not make an award or
permat any award to any party which 1s
debarred or suspended or 1= otherwise
excluded from or mehgble for
participation 1n Federal agsistance
programs.

(b) Planning In addition to the
requiremenis specified 1n paragraph (a)
of this section, ehgible State apphicants
maust include the following in their
application package

{1) A wntten cerbification indicating
that the State is complying with sections
301 and 303 of the Emergency Planning
and Commumty Right-to-Know Act of
1988, including a brief explanation of
how compliance has been achieved.

(2) A written statement specifying the
aggregate expenditure of funds of the
State, exclusive of Federal funds, for
each of its last two fiscal years for
developing, improving, and
mplementing emergency plans under
the Emergency Planning and Community
Right-to-Know Act of 1986, including an

explanation specifying the sources of
these funds. A wntien certification that
the State’s aggregate expendstures of
funds for this purpose, exclusive of
Federal funds, will not fall below the
average level of 1its expenditures for its
last two fiscal years. The apphcant may
not claim any of these expenditures for
cost-shanng.

(3) A wnitten statement agreeing to
make at least 75 percent of the Federal
funds awarded available to LEPCs and
an explanation of how the apphcant
intends to make such funds available to
them for developing, improving, or
implementing emergency plans.

{4) Designation of a project manager
to serve as contact for coordinating
planning funds under this program

(5) A project narrahive statement of
the goals and objectives of each
proposed project, including the
followmg— .

(1) A background statement describing
the applicant's long-term goals and
objectives with respect to

(A) The current abihhes and
authorities of the applicant's program
for preparedness planning,

(B) The need to sustain or mcrease
program capability,

(C) Current degree of participabion in
or intention to assess the need for a
regional hazardous materials emergency
response team, and

{13) The impact that the grant will
have on the program.

{u} A discussion of whether the
apphcant’s program currently knows, or
mtends to assess transportation flow
patterns of hazardous materials within
the State and between that State and
another State

(1m1) A schedule for implementing the
proposed grant achvities,

(iv) A statement descnbing the ways
i which planning will be momtored by
the recipient

(v] A statement indicating that all
members of the State Emergency
Response Commission were provided
the opportumty to review the grant
application

() Training. In adédition to the
requirements specified in paragraph (a)
of this sechion, elgible State and Tribal
applicants must include the followwng 1n
therr application package

(1) For a State apphcant, a wntten
cerhfication explainng how the State 13
complying with sections 301 and 303 of
the Emergency Planning and Community
Right-to-Know Act,

(2) A wnitten statement specifying the
aggregate expenditure of funds of the
State or Indian tribe, exclusive of
Federal funds, for each of its last two
fiscal years for traiming public sector
employees to respond to accidents and

madents involving hazardous materials,
mcluding an explanation specifying the
sources of these funds. A writien
certification that the applhcant's
aggregate expenditure of funds for this
purpose, exclusive of federal funds, will
not fall below the average level of its
expenditures for its last two fiscal years
The applicant may not claim any of
these expenditures for cost-sharing
purposes,

(3) For a State applicant, a written
statement agreeing to make at least 75
percent of the Federal funds awarded
avajlable for the purpose of traiming
public sector emplayees employed or
used by polihcal subdivisions A State
applicant may elect to pass all or some
portion of the 75 percent on to pohtical
subdivigions for this purpose. The
applicant must include a speaific
explanation of how 1t ntends to
accomplish either one or both of these
goals,

{4) Designation of a primary point of
contact for coordmating traming funded
under this program (e g, fire training
director, fire colleges, training centers,
etc.) Identfication of a single repository
for copes of course matenals delivered
under the grant as specified 1n § 110.90,

(5) A project narrative statement of
the long-range goals and objectives of
each proposed project, including the
following

{1) A background statement
describing.

(A) The current traxmng program(s),

(B) Traimng audience including
numbers and levels of traming and
acereditation program for each level or
criteria required to advance to the next
level,

(C) Estimated total number to be
tramned under this grant program;

(D) The ways mn which trainmmg grants
will support the decentrahzed dehvery
of traming to meet the needs of
mdividuahzed geographic and resource
needs and time considerations of local
responders Where necessary, a
statement describing how the grant
program will accommodate the dafferent
training needs for rural versus urban
environments, and

(E) The impact that the grant and the
National Curriculum will have on the
program

(n) A statement describing how the
National Curnculum wall be used or
modified to train public sector
employees at the local level to respond
to accidents and mcidents mvolving
hazardous matemals,

(m) A statement describing the ways
1 which traming will be monitered by
the recipient, including but not hmited to
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random exarmnations, nspections, and
audits of tramming

(1v) A schedule for implementing the
proposed traiming grant achivities

(v) A statement indicating that all
members of the State or Tribal
Emergency Response Commssion were
provided the opportunity to review the
grant appheation.

§110.40 Activities eligible for funding.

(a) Planning Ehgble State applicants
may receive fundimng for the following
achvities:

{1) Development, improvement, and
implementation of emergency plans
required under the Emergency Plannming
and Commuruty Right-to-Know Act of
1986, as well as exercigses which test the
emergency plan. Enhancement of
emergency plans to include response
procedures for emergencies mvolving
transportation of hazardous matenats,
mcluding radioachive matenals.

(2) An assessment to determine flow
patterns of hazardous matenals within a
State, between a State and another
State or Indhan country, and
development and maintenance of a
system to keep such information current.

(3) An assessment of the need for
regional hazardous materials emergency
response teams.

(4} An assessment of local response
capabilities fo determune the distmbution
of Federal funds under the grant

(5) Development of mformation
matenals to educate the pubhe abeout
the transportation of hazardous
matenals, mcluding radiocactive
materials.

{6) Conduct of emergency response
drills and exercises associated with
emergency preparedness plans

(7) Technical staff to support the
planming effort Staff funded under
planning grants cannot be diverted to
support other requirements of the
Emergency Planning and Commumnty
Right-to-Know Act

{8} Additional activities RSPA deems
appropniate to implement the scope of
work for the proposed project plan and
approved i the grant,

{b) Tramng Ehgible State and Indian
inbe applicants may receive funding for
the following activities

(1) An assessment to determine the
number of pubhc sector employees
employed or used by a political
subdivision who need tramning and to
select courses consistent wrth the
Natonal Curricplum.

(2) Dehwery of comprehensive
preparedness and response fraiming to
public sector employees. Design and
delivery of such traymng to meet
specialized needs. Travel assistance for
trainees, such as tuition, travel expenses

to and from a traimng facihity, and room
and board while at the traiming facility,
and for the tramners, if appropnate.

(3) Emergency response drills and
exercises assoclated with traiming, a
course of study, and emergency
preparedness plans.

{4) Expenses associated with traming
by a person (including a department,
agency, or insirumentality of a State or
political subdivision thereof or an Indian
tribe) and activities necessary to
momtor such traimming including, but not
limtted to, random exarmnations,
mspections, and audits of traimng

(5) Staff to manage the tramning effort
resulting 1n mncreased benefits,
proficiency, and rapid deployment of
local and regional responders.

(8) Additional activihes RSPA deems
appropriate to ymplement the scope of
work for the proposed project and
approved 1o the grant.

§ 110.50 Disbursement of;Federal funds

(a) The applicant may not be
rexmbursed for the costs of achivities to
be conducted under a grant prior to the
award of such grant

(b) Reimbursement may not be made
for a project plan until approved in the
grant award

[c) If a recipient seeks additional
funds, the amendment request will be
evaluated on a needs and performance
basis against the availability of funds to
determme whether the amendment
reguest 1s appropriate An exishng grant
does not commut future Federal funding

§11060 Cost sharing for planning and
training.-

The recipient must provide 20 percent
of the direct and indirect costs of all
actimties covered under the grant award
with non-Federal funds Funds used for
matching purpoges under any other
Federal grant or cooperative agreement
may not be used for matching purposes
The funds expended by a reciment to
qualify for the grant may not be used for
cost-sharing purposes

§ 110 70 Financlal administration.

(a) A State must expend and account
for grant funds 1n accordance with State
laws and procedures for expending and
accounting forats own funds Fiscal
control and accouniing procedures of
the State, as well as 1ts subgrantees and
cost-type contractors, must be sufficient
to—

(1) Permut the preparation of reports
required by 49 CFR part 18 and this part,
including the tracing of funds prowvided
for planming to a level of expenditure
adequate to estabhsh that at least 75
percent of the funds provided were
made available to LEPCs for developing,

mmproving, and implementing emergency
plans, and the tracing of funds provided
for training ie a level of expenditure
adequate to establish that at least 756
percent of the funds provided were
made available for the purposes of
trammng public sector employees
employed or used by pohiical
subdivisions

(2} Permt the fracing of funds to a
level of expenditures adequate to
establish that such funds have not been
used m violation of the restrictions and
prolubitions of applicable statutes

(b) The financial management systems
of Indian tribes and any subgrantees
shall meet the standards of 49 CFR
18 20, including the ab:lity to trace funds
provided for traming to a level of
expenditure adequate to establish that
at least 75 percent of the funds provided
were made available for the purposes of
training public sector employees
employed or used by poliheal
subdivisions

{c) To be allowable, costs must be
eligible, reasonable, necessary, and
allocable to the approved project in
accordance with OMB Circular A—-87
and included in the grant award before
Federal funds may be used by the
grantee. Costs meurred prior to the
award of any grant are not allowable
Recipienis are responsible for obtaiming
audits in accordance with the Single
Audit Act of 19684 (31 U 8 C, 7501), 49
CFR part 90, and OMB Circular A-128
Audits shall be made by an independent
auditor in accordance with generaily
accepted government auditing standards
covering financmal and comphance
audits. RSPA may audif a recipient at
any tume

§ 110.80 Procurement.

Reciments shall use procurement
procedures and prachces which reflect
applicable State laws and regnlations
and Federal requirements as specified 1in
49 CFR part 18. RSPA may review a
recipient’s procurement procedures and
practices of LEPCs, political
subdivisions, subgrantees and
contractors, as appropnate

§ 110.90 Grant monitoring, reports, and
records retention.

(a) Grant monitoring. Recipents are
responsible for managing the day-to-day
operations of grant, subgrant and
contract-supported activities. Recipients
must momtor performance of supporied
activihes to assure comphance with
applicable Federal requirements and
achievement of performance goals
Monitoring must cover each program,
function, activity, or task covered by the
grant. Momtoring and reportng
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requrements for plannmng and traimng
are contained m this past, general grant
reporting requirements are specified mn
49 CFR 18 40

(b} Reports (1) The recipient shall
submit a performance report at the
completion of a project for which
rexmbursement 15 being requested or
with a request to smend the grant The
final performance report is due 90 days
after the expiration or termination of the
grant

(2) Reciments shall submt an original
and two copies of all performance
reports Performance reports for
planmng and trammng must contain brief
mformation on the following a
comparison of actual accomplishments
to the objectives established for the
performance penod and the reasens for
shppage

(3) Recipients shall report
developments or events that occur
between the required performance
reportng dates which have significant
impact upon the planning and traming
achwvity such as—

(1) Problems, delays, or adverse
conditions which will impair the ability
to meet the objective of the grant; and

(u) Favorable developments which
enable meeting ttme schedules and
objectives sooner or at less cost than
anticipated or producing more beneficial
results than origmally planned

(4) Financial reporting, except as
provided 1n § 110.70 and 49 CFR 18 41,
shall be supplied quarterly using
Standard Form 270, Financial Status
Report, to report the status of funds

Each recipient shall report separately on
planming and traming,

(c) Records retention In accordance
with 49 CFR 18 42, all financia] and
programmatic records, supporting
documents, statistical records, traiming
materials, and other documents
generated under & grant shall be
maintamed by the recipient for three
years from the date the recipient
submits 1ts last expenditure report The
recipient shall designate a repository
and single-point of contact for planming
and for traiming or both for these
purposes. If any litigation, claim,
negotiation, audit or other action
mvolving the records has been started
before the expiration of the 3-year
period, the records must be retamed
until completion of the action and
resolution of all 13sues which anse from
it, or until the end of the regular 3-year
period, Whlclaev"er is later

§110.100 Enforcement.

If a recipient fails to comply with any
term of an award (whether stated m a
Federal statute or regulation, an
assurance, 1n a State plan or application,
a notige of award, or elsewhere) an
enforcement action may be taken as
specified 1n 49 CFR 18 43. The recipient
may appeal any such actions as
specified 1n 49 CFR part 18 Costs
mcurred by the recipient during a
suspension or after termmation of an:
award are not allowable unless RSPA
authorizes 1t in wniting Grant awards
may be termmated 1 whole or in part
with the consent of the recipient at an

agreed upon effective date, or by the
recipient upon written notficahon

§ 110.110  After grant requirements.

The awarding agency will close out
the award when 1t determnes that all
apphcahle admimsirative actions and
all required work of the grant is
complete 1n accordance with subpart D
of 49 CFR part 18. The recipient must
submit all financial, performance, and
other reports required as a condition of
the grant, within 90 days after the
expiration or termination of the grant.
This time frame may be extended by
RSPA for cause

§110.120 Deviation from this part.

Applicants or recipients may request
a deviatron from the non-statutory
pravisions of this part RSPA will
respond to such requests in wnting If
appropriate, the decision will be
included in the grant award

§ 110.130 Disputes.

Disagreements should be resolved at
the lowest level possible, beginming with
the project manager and the project
officer If an agreement cannot be
reached, the Admimstrator, RSPA, will
serve as the dispute resolution official,
whose decision will be final

Issued in Washington, DC on February 26,
1982, under authonty delegated in 48 CFR
part 108, appendix A
Alan I Robarts,

Associate Admimistrator for Hazardous
Materials Safety

[FR Doc 92-4747 Filed 2-28-92, 8 46 am]
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