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acquisition process for the interegency
icquisition process ara described in

paragraphs (b) and (c} of this section,

" (b) Program officials are responsible
or:

(1) Determining requirements,
drafting a scope of work, end arranging
with another Federal agency to perform
the required task{s);

(2) Reviewing the other agency’s
respanse to DOE's request to determine
programraatic acceptability; end,

{3) Preparing the authonzing
documents which shall include a
procursmant request accompanied by
copies of applicable correspondence
between DOE and the other agency,
scope of work, pricing deta, funds
approvels and any special provisions
that must be included in the interagency
acqusition, such as security
considerations, technical data, or travel
restrictions,

(c) Contzacting officers shall be
rasponsible for:

{1) Reviewling the proposed
interagency acquisition request for
conformance with FAR 17.5 and this
subpart, and any memorandums of
understanding that may exist with the
servicing enca;;‘

(2) Coordinating the method of

nuancing an interagency sgreement

th the Field Chief Financial Officer,
when a method other than
reimbursement is contemplated; and,

{3) Obtaining legal and patent counssl
concurrence whenever there is a
question as to compliance with
appliceble lews and patent or technical
data policy,

4, Section 917.504 is revisad to read
es follows;

§17.504 Ordering Procedures. .

{b} The DOE Form 1270.1, Interagency
Agresment Face Page, shall be used for
interagency acquisitions including
appropriate elements of the model
agreement illustrated at DOE Order
1270.1 (most recent version). .

5. Section 917.505-70 is amended by

. Tevising paragraphs (a) and (b} toread -

as follows:

817.505~70 Mothods of financing
ernployed by DOE. .o
{a) OMB Circular A-34, Instructions

on Budget Execution, requires agencies
to obtein an advance of funds when
performing work for anyone other than
another Federal agency. In the case of
snother Federal agency, work can ha

‘ormed on & rexmbursable basis,

anses, in the interim, ere charged to

- account established for

reimbursements from other Federal
egencies. Consequently, except 2c
specified in peragraph (b) of this

-

section, DOE prefers to finance work
done by servicing agencies by
reimbursement on the basis of current
billings for werk comdpletad.

{b) DOE wnll provide cash edvances
only in those instances in which no
other means exist to obtain the ssrvices.
Whale, the Economy Act, 31 U.5.C,
1538, provides authority for meking
cash payments in advance to cther
Federal agencies for work performed
under suthority of the Economy Act, it
is DOE's policy to not maxe cesh
advances except when required by law
or the provisions of an interegency
agresment. Agencies with revolving
funds or Department of the Treasury
approved consolidated working funds
are examples of instances when cash Edwsrd H. Bonekemper, I, (202) 366~
sdvences may be required. Trensfer 4401, Assistant Chiet Counsal for
appropristions may also be used to fund Hazardous Materials Safaty, Office of
work performed by other Federal the Chief Counsel, RSPA, or Jaclse
egencies. Payment by means other than ~ Smith, (202} 3664488, Officy of
reimbursement will not be undertaken Hazardous Materials Standards, RSPA
without the approval of the Office of 400 Seventh Street, SW., Washungton '
Chuef Financial Officer, Headquarters, DC 20580-0001. !

- L] *

Administration, U.8, Departmsat of
Trensportation, Washington, 1C 20500
0001. Comments should 1dentsfy the
docket and be submutted, if passble, in
five copies. Persons wishing to :‘eca}'va
confirmation of receipt of their
comments should include s sl
addressed stamped postcard showing
the docket number (i.e., Docket M-
200). The Dockats Unit is locsted 1n
room 8418 of the Nassif Building, 400
Seventh Strest, SW,, Washin\:tun: DC
205900001, Telephona (202) 366-5046:
FAX (202) 356-3753. Public dockets
may be reviewed between the bours of
B.30 a.m. to 5 p.m., Monday through
Fridey except Federal holiiays.

FOR FURTHER INFORMATION CONTACT:

] L SUPPLEMENTARY INFORMATION:
[FR Doc 93-15752 Filed 7-8-93; B.45 am} 1. Background
BILUING CODE 8450-01-P
i The Hazardous Moterials
- Transportation Uniform Safety A
1980 fety Act of

DEPARTMENT OF TRANSPORTATION

Research ;nd Special Programs
Administration

. On November 16, 1980, the Prosident
signeddnto law the Hazardous Materials
Transportation Uniform Safety Act of

74 1990 (HMTUSA), Public Law 101~615,
49 CFR Part 1 The HMTUSA amended Section 105 of
[Dockst HM-200; Notice No, 83-17] the Hazardous Materials Transportation
RIN 2137-AB3T Act (HMTA), 49 App. 11.5.C. 1801 et

seq. to require the Secretary te regulate
Hazardous Materlals In Intrastate hazardous materials transpartation in
Commeres intrastate commerce, .

ANFRM

AGENCY: Research and Special Programs

Administrstion (RSPA), Department o On June 29, 1987, in the Federal

Transportetion (DOT). ; Register under Docket HM~200 Notice
ACTION: Notice of proposod ulsmaking Mo, 8775, 52 FR 24185), KSPA -
(NPRM)." . published an advance notice of - .

proposed rulemaking {ANPRM) which
requested comments on extending the
application of the HMR to all intrastate

SUMMARY: RSPA is proposing to amend
the Hazardous Materials Regulations

(HMR) to reguire that all intrastate " prangportation in commerce s 4
shippera arﬁg carriers comiply with the of promoting national uniform;tlyma;aéls
HMR, This action 13 necessary to . transportation safety. At the present

comply with the Hazardous Meterials
Transportation Uniform Safety Act of
1990 (HMTUSA) mandating that DOT
regulate the safe transportation of -
hazardous materials in intrastate
commerce. The intended effect of this
notice is to raise the level of safety in
the transportation of hazerdous
matarials throughout the nation.
pATES: Comments must be recoived oa
or before October 13, 1283,
ApbRESSES: Commaonts to this NFRM
ghould e addiessad iv ibe Cockews
Unit, Paseerch and Spscis! Fregrams

time, the HMR generally do not app]
highway transportation by intrastgay to
carriers, with the exception of
registration requirements and

trasportation of marine pollutents and
az&wlous westes, hazardous
stancss, end flammeble cryogenie

Liquids in partabie tanks end cargo tanks
{s¢e 48 G K 107.601 and 171 oY and
{Lj). The M apply to all hezordoug
materisls trensported in commerca by
rail car, sircraft, or vessel. Tho ANPS 1
invited comnents on the need for, pnd
possibls consequences of, DUT -
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extending the application of ita
hazardous meterials regulations to all
intrestats transportation of hazerdous
materials in commerce. The nesd for
such regulations was ughlightad in e
July 1888 repart by the Offics of
Technology Assessment (QTA) entitled
“Transportation of Hazardous

Materials.,” - -

State/Fedsral Relationship

Historically, the HMR have focused
Erimarily on transportation of -

azardous materigals by interstate
carriers. Over time, however, the HMR,
- have been extended to intrastate
transportaticn of hazardous substances,
hazardous wastes, and flammable

cryagenic liquids, marine pollutants,
d registration, RSPA has

srtouragad States to adopt the HMR
through the RSPA-sponsored
Cooperative Hazardous Materials
Enforcement Development Program end
previously, the State Hazardous
Meaterials Enforcement Develapment
Program. In addition, FHWA requires
States to adopt and enforce the Federal
Motor Carrier Safety Regulations, 49
CFR parts 3¢0-397, snd the highway-
related portions of the HMR (or
compahble State rules and regulations)
to qualify for grants under FHWA's
Motor Carner Safety Assistance Program
(MCSAP).

For highway transportation, all States
have adopted hazardous matenals
regulations, most of them similar to the
HMR Howaevar, certain Ststes deviated
from the HMR, particularly regarding
intrastate highway shipments. Some
States, for example, “grandfathered”
non-DOT spec:fication cargo tanks,
exempted farmers, or required spacial
prsnotification or routing of hazardous
matenals shipments,

Even if every State adepted the HMR
without change, it would be difficult for
many of them to mamtain consistency
with the HMR and revise therr statutas
and regulations concurrently with the
Federal regulations, Many State
constitutions preclude open-snded
incorporation by reference of the HMR.

A publication of the National
Covernors’ Association entitied
“Hazardous Materials Transportation
Regulatory and Enforcement Programs,
A Governor's Gude” discusses this
issue and the need for uniform
regulations and enforcement

* * * itis not the spacific requirements of
Bny ons State that make complience difficult,
but rather the cumulative impact of many
individual State requitements * * * For
axample, Massachusetts has rules 1n affact
which could cause carviers in compliance
with fire extinguisher and placarding
tequirements in the Federal system and in

redghboring States to Inadvertently violate
Massachugetts law upon crossing the Stats
limee, In other instances, State constitational
restraints dictate how States edopt the |
Fedoeral rogulations. Califorma, like many
otkzer States, is permitied to adopt the Federal
hezardous materials regulations by reference.
Themefore, whan portians of tha regulations
that were adopted are amended, the -~

emendments may becoma State law without -

further legislative action. * * * In New
Mecdco, the State constitution prohibits
adoption of the Federal regulations by
reference. Instead, there muaet be specific
enabling legislation for any regulations the
State adopts. In addaticn, the lenguegs of the
enabling legislation must be specific enough
to ensure the State is not ‘legislating by
regulation', Thus, the entire bady of Faderal
regralations has ta ba not only identified, but
also described In the State statute. Once
adopted, the process for amending the
regulations varies with each State, * = »
Utah need only issue a transportation
commission resolution adopting the
amendad regulations California, llino:s, and
New Jersey must initiate a rule

proceeding, and each State sots different
timstables for updating the regulations

Comments to the ANPRM

Commenters to tha ANPRM wera
askad to address the potential impacts
on certain populations which might
occur if the HMR were apphiad to all
hazardous matenals transportation in
intrastate commerce. Speafic groups
urged to comment were businesses
{especially smell businesses engaged in
locel distribution), farmers hauhng
fertilizer {other than hazardous
substances in reportable quantities} for
spplication on their lands, and
consumers. In eddition, commenters
were asked to respond to the following
questions,

1. Should RSPA extend application of
the HMR to all 1ntrastate transportation
of hazardous materials?

2. Should RSPA consider exceptions
to the applicetion of the HMR to the
intrastate transportation of hazardous
materials by highway?

3. If RSPA decides to apply the HMR
to the intrastate transportetion of
hazardous materials by highwsy, what
time frame should be allowed for
complianca with the new requirements?
Should different tine frames be allowed
for dafferent requirements (e g.,
comrnunications vs. packaging, bulk
packsging vs non-bulk)? If so, what
should these times frames be?

4. Section 103(5) of tha HMTA
includes, within the definition of
"'State”, the Cornrmnonwealth of Puerto
Rico, the Virgin Islands, American
Samoa, and Guam. Should any special
consideration be given to the
implementaticn of the HMR
requirements {n these or other
junsdictions if this proposal 1s edopted?

(The HMTUSA amended the HMTA to
alsa include within the definition of
“State” the Commonwealth of the
Northern Mariana Islands }

Forty-four commenters responded to
Notice No, 87-6. The majority of
commentars wers in favor of the -
proposal. Commenters in favar include
nine States or crganizations .
representing States, 23 shippers,
carriers, and shipper/carrier -
organizations, ona utility, and one
union. Few were opposad Ons
organization took no position. . .
ﬁﬁuments in support of the proposal -

uded uniformity, safety, and the
advantage of having to consult only ong”
source (o stay currant with regulations.
Arguments in opposition to the proposal
inclided lack o?safet enhancement, no
clear established need, adverse impact *
on small businsess, excessive cost, and
States’ rights Some commaenters
recommended that the regulations, if
extended to intrastate carniers, not apply
to farmers, small businesses, private
carriers, and cargo tanks. Several
cemmenters suggestad that cargo tanks
be grandfathered or exempted from the
regulations in States that regulate and
inspect the design, fabrication and/or
manufacture of cargo and
regularly inspect cargo tanks 1n service,
California stated it had grandfathered
from 1,500 to 2,000 non-DOT
specification cargo tanks used to
transport flammable and combustible
liquids after approving theur design. The
cargo tanks are subject to mandatory
annual inspection and certification.
Minnesota said it has a similar
provision for tank motor vehiclaes

Of 18 commenters who addressed
implementation time frames, half
recommended a phased-in approach
Generally, these commenters
recommended that requirements
concerming classification and
communications (labeling, marking, and -
shipping papers) be implemented first
Recommended time frames for this
phase ranged from 60 days to three
years. One commenter suggested that
personnsl training and comphance
raquirements be phased-in next, within
a three-to-five-year period. Some
commaenters recommended that
equipment specifications involving bulk
packagings be implemented last, within
one to ten years

Fow commenters addressed the
question whothar any special
consideration should be given to the
Commaonwealth of Puerte Rico, the
Virgin Islands, American Samoa, or
Guam, Generally, those who did addrass
the question thought that no special
consideration should be given A
commenter did write that e review of
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the existing levels of enforcement in the  {MCSAP) funds annually from FHWA conflict between Federal and non- -
re “remote areas should be contingsnt vpon the adoption and Federal requirements. Thess provisiong, - routel
dertaken and that perheps e special  enforcement of the HMR. In fiscel year  whuch are described below, were werd
wducation program should be 1991, these funds totaled over $44 published by RSPA in regulations Fedat
implemented prior to extension of the million. In addition, dunng fiscal year implementing the HMTUSA [58 FR (FH“
regulations to thess aress.” 1693, grants tolaling over $12 8 millten 8618, Peb. 28, 199%1; 56 FR 15510, Apr, 3952
L. Pro Rule will bs mede availables to tha States, the 17, 1991] Thi
posed Distnict of Columbia and the other five First, with certain excephons, any carta
Besed on the HMTUSA mandate end jurisdictions for emergency response requirement of g State, political Suate,
the comments received to tha ANPRM, planning and training programs subdivision, or Indian tribe concerning tnba |
RSPA proposes to extend, 1 two steps,  involving hazardous materials the following “cavered subjects” is .C
the epplicability of the HMR to cover all Although no comments to the ANFRM ~ preempted if the non-Fedarel polid
highway transportation of hazardous opposad extension of the HMR tothese  requirement is not “substantivaly the requ
materials in intrastate comrmerce. First, qther jurisdictions, RSPA inwates same’ g8 any provision of the HMTA or HMT.
RSPA proposes to require all infrastate  comments on whether there is aneedto  any Federal regulation issued under the the H
shippers and carriers to comply with the  defar the extension beyond the one-year HMTA. The coverad subjects are: 2.1
HMR. Except for bulk packegings, propossd transition date for this ruls, 1. The designation, description, and India:
complience would be required one year Paragraph 171.1(a) would barevised  classification of hazardous materials. enfon
after publication of the final rule. RSPA  to clenfy the applicanlity of the HMR " 2. The packing, repacking, handling, ., ®coon
invites comments on the one-year to all intrastate transportation of labeling, marking, and placarding of ' - HMT.
transition period. hazardous materials. In addition, it hezardous matenals. = the H
Second, except for hazardous wotld address the Department's 3. The preparation, execution, and usp 5 Cor
substanices, hazardcus.wasl authority regarding the transportation of of shipping documents ning to dua.!
flammable AgIC hq'ui arine hazardous materials even though the hazardous matenals and requirements = . end
pollutantsand hich are currently hazardous material is not present, respecting the number, content, and ... e H
subject to the HMR when transported in Paragraph 171 1(b) would%e . placement of such documents i &= been
intrastate commerce), RSPA proposesa  unchanged. Paragraph 171.1(c) would 4. The written notification, recording,: : - apda
three-year transition period for certein  be redesignated ss paragraph 171.2(h)  and reporting of the unintenticnal " incon
bulk packagings. This proposed for clarification, and a new paragraph release in transportation of hazardous * Fo
transition period would aﬂl}i‘g tonon- 171.1(c) would be added to provide for  materials. perso
DOT spacification bulk packegings used g thres-yeer transition period 5. The design, manufacturing, > subdi
for transportation of hazardous exclusively for a non-conforming bulk  fabnication, marking, maintenance, 1 . affect
aterials in intrastate commerce only, packaging in a State where: (1) its use reconditioning, repairing, or testing of a * . polid
| ’1d_9d thesa.packagings ars used Is specifically authorized hy statute or package or container which is 2 oo oAy &
uswply by intrastate carriers, and ragulation of that State and was represented, marked, certified, or sold i H
e specifically authorized, prior to specifically and continuously as qualified for use in the transportation 4
October 1, 1993, by the State in which  anthorized on or befora October 1, 19083; of hazardous materials, 40 App, U.5.C. &2 by th
they are aparated, The transition period  (2) the packsging complies with all 1804(a)(4) (A) end (B). £ tncon
is proposed 1n responsa to seve requirements of the State; and (3) each RSPA has completed & rulemaking to % <Jry RS
comments indicating that seversl States  shipment is offered in conformance define “substantively the same” as doter
- havg construction requiremsnts for with all other applicable requirements meaning that the non-Federal subje
« particular bulk packagings, used in of this subchapter. - requirement conforms in every - U.S.C
; Intrastate commerce of hazerdous . The HMTA, as amended by significant respect to the Fedaral A 5 Fif
- materials, differant from those required  HMTUSA, requires the Secretary to requirement. Editorial and other similar Secte
<. bythe HMR. RSPA proposes a three- ragulate hazardous materials de minimis changes are permitted [57 - walvi
» . Year transition period to provide transportation in intrastafe commerce.  FR 20424, May 13, 1992{ m
4~ - sufficient time to bring thess bulk The HMTA does not provide an Second, the HMTA provides, wjth - = Six
¢ packagings into confarmence with the exception for farmers and small certain exceptions, that after the ldst day Lroe
© ' HMR. {This delay would have no effoct  businesses. Based on the mandaw of the  of the two-year period beginning on the; dEar
< on §173.315(a) (note 17, (k), end {m) HMTA, this NPRM proposes to extend  date of the issuance of Federal standards’ e
v pertaining to the use of carg tanksin  the HMR to cover olt hazsrdous for highway routing, no State or Indjan Foder
e intrestate commerce.) Commentsare . |, materials transportation in intrastate trihe may establish, maintain, or
. ;‘;Erdtﬂd rﬁugz;ding_ﬂé? proposed three- con}merce to I:jromote natitt;nal ;o enforAcg: Bigh e o tion
% o year transi ]peno S uniformity and transportation safety. 1. Any highivay route designation -
%", As mandated by HMTUSA, RSPA RSPA enc%nrages comments fmuiety over which hazardous matenals may or
e 5:‘0190393 to extend the applicability of  farmers and small businesses on - may not be transported by motor
U the HMR to highway transportation by whether the two transition periods vehicles,or ... - A
4~ . intrastate’. carriers in the District of proposed provide adeguate time for 2, Any limitation or requirement with ey
Colunbia, Guam, the Commonwaalth of compliance. - c e " respect to such routing, unless such - % sand
Puerto Rico, the Virgin Islands, L L L designation, imitetion, or requirement 5 v, A
American Samoa, and thg I, Federal Preemption Under the is made in accordance with the v
Commonwealth of the Northern Merieng HMTA - ) ' procedural requirements of tha Federal - A Ey
Islands concurzently with the sxiension The HMTA now more specifically standards and comphes with the K /MP%R
of the HMR 1o that transportation in delineates the relationship of Federa) substantive requirements of the Federal . feuimew . . T4
State Forty-sight states, the 2nd non-T'sderal requirements " standards, 40 App. U.S.C. 1804(b){(4). | -5Ede s Qoo
ct of Columbis, the . governing the transpertstion of The HMTA now requires issuance of T
- ~monwesalth of Puerts Rico, hazardous materials and the Feoderal standards for States and Indian )
AIMOnCAR Samg’:éaﬂd Guam recaiva administrative and judicial processes tribes to usa in establishing, - L it ig ¢
 Motor Larzior Safety Assistance Program  which are 2 5o used In ths event of maintaining, end epforcing highway - e 1
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routes, These Mghway routing standards
wera proposed August 13, 1992, by ths
Federal Highway Administration
(FHWA) in Docket MC—92-6 |57 FR
39522].

Third, the HMTA provides that, with
cartain exceptions, any requirement of a
Stete, political subdivision, or Indian
tribe is preempted if:

1. Compliance with both the State,
pelitical subdivision; or Indian tribe
requirement end any requirement of the
HMTA or of a regulation issued under -
the HMTA is not iossible. or
' 2, The State, political subdivision, or
Indian tribe requirement, as applied or
enforced, creates an obstacle to the
accomplishment and execution of the
HMTA or the regulations {ssued under
the HMTA. ]

Congress, thus, has included ths
“dual complience” (or “impaossibility")
and “obstacle tests for preemption in
the HMTA. Thesa tests previously had
been included in RSPA’s regulations
end apphed in RSPA’s advisory
inconsistency rulings.

Fourth, the HMTA provides that any
person, including a State, political
subdivision, or Indian tribe directly
sffected by any ‘requirement of a State,
political subdyvision, or Indian tribe
mgy apply to the Secrstary of
Transportation for a determination of
whether that requirement is presmpted
by the HMTA. Unlike the advisory
inconsistency rulings praviously issued
by RSPA, the new presmption
determinations are legally binding and
subject to judical review, 49 App.
U.5.C. 1811(c).

Fifth, the HMTA provides the
Secretary with discretionary authonty to
waive presmption if two spacific tests
are met, 49 App. U.S.C. 1811(d).

Sixth, tha HMTA allows a party to a
preemption or waiver of preemption
determination procesding to seek
judicial review 1n the appropriate
Faderal district court wath respect to
such a determination of preemption or
waiver of preemption, 48 App. U.S.C.
1811{s). -

If edopted as final, this rule would
preempt State, local, or lndian tnbe
hazardous materials transportation
requirements in accordance with the
standards discussed above.

IV. Administirative Netices

A Executive Order 12291 and DOT
Regulatory Policies and Procedures

Tha effect of this rule, as proposed,
does not mest the criteria specified in
section 1{(b} of Executive Order 12281
and {is, therefore, not a major rule, but
1t is considered a significant rule under
the regulatory procedures of the

Department of Transportation (44 FR
11034) bacause of the significant public
and conmrassional interest, This
vroposed ruls dees not require a
Regulatory Impact Analysis, or an
environmental asssssment or impact
statement under the National
Environmentel Policy Act 942 FR 4321 -
et seq.}. A preliminary regulatory .
evaluation is available for review in the
Docket. - B

B. Executive Order 12612

This proposed rule has been analyzed
in accordance with the principles and
criteria in Executive Ordér 12612
(“Federalism"). This proposed rule
would extend the application of the
Hazardous Materials Regulations to all
intrastate transportation of hazerdous -
materials. RSPA is proposing to
implament the HMTA at the minimum
lsvel required by the statute.

The Igazaxdous Materials
Transportation Act (HMTA) contains
expross preemption provisions (49 App.
U.5.C. 1811) that preempt a non-Federal
requirement if: (1) Compliance with
both the non-Federal and the Federal
Tequirement 1s not possible, (2) the non-
Fadezal requiirement creates an obstacle
to accomplishment of ths Federal law or
regulations; or (3) it is preempted under
section 105(8){4}, concerning certain
coverad subjects, or section 105(b),
concerning highwey routing, If adopted
as final, this rule would preempt any
State, locsl, or Indian tribe hazardous
materials transportation requirements 1n
accordance with the preemption
standards in the HMTA. Thus, RSPA
lacks discration in this ares, and
preparation of a federalism assessment
is not warranted.

C Impact on Small Entities

This proposal would havs minimal
impact on shippers and carriers, some of
whom may be small business entities.
Based on hmited information
concerning the size and nature of
entities likely affected by this proposad
ruls, I certify this proposal will not, if
promulgated, have a significant
economic impact on e substantial
number of small entities under criteria
of the Regulatory Flexibility Act. This
certification is subject to modificabon as
a result of a review of comments
received in responss to this proposal.

D Paperwork Reduction Act

There are no new information
collection requirements contained in
this rule,

E. Regulation Identifier Number (RIN}

A regulation identifier number (RIN}
is assigned to each regulatory action

hsted in the Unified Agenda of Federal - ~
Regulations, The Regulatory Information
Service Centar publishss the Unified
Agenda In April and October of each
ear. The RIN number contained in the .
sading of this decument can bs used
to cross-reference this action with the
Unified Agenda,

s

List of Subjects in 48 CFR Part 171 b
Exports, Hazardous materials - %
transportation, Hezardous waste, ﬁ
Imports, Reporting and recordkesping ]
requirernents, - ]
In consideration of the foregoing, 49 =
CFR part 171 is préposed to be amended - %
as follows: s oL 5B
PART 171—GENERAL INFORMATION, *
REGULATIONS, AND DEFINITIONS -
1. The authority citation for part 171 =1
continues to read as follows:
Authority: 49 App. U § C. 1802, 1803,
1804, 1805, 1808, 1818, 49 CFR part 1.
§5171.1 and 1712 [Amended] o, T

2. Section 171.1{c) would be
redesignated as § 171.2(h).

3 In §171.1, paragraph (2) would be
revised, and a naw paragraph (c) would
be edded to read as follows,

§171.1 Purposs end scope.

(2) This subchapter prescribes
requirements of the Department of
Transportation governing—

{1) Bffering for and transportation of
hazardous materials 1n 1nterstate,
intrastate, and foreign commerce by rail
car, aircraft, vessel (axcept as delegated
at § 1.46(t) of this title}, and motor
vehicls (except as provided mn
paragraph {c) of this section),

(2} Manufacture, fabnicatton, marking,
maintenance, reconditioning, repaining,
or testing of & package or container
which is represented, marked, certified,
or sold for use in any transportation
specified in this paragraph {a).

(3) Representation that a hazardous
material is present in a package, *
container, motor velncls, rail car, ﬁ(‘(
aircraft.. or vessal, A

cryogenic liquid in a portable tank or

o tank, the requirements of subparts
D through H of part 173 of this
subchapter &5 they pertain to bulk
packagings, and the requirements of part
180 of this subchapter do not apply to
the transportation of hazardous
matenals by an intrastate carrier by
motor vehicle in a non-specification
bulk packaging unti] October 1, 1996, if.

(1) The packeging is used exciusivelir

in a State where its use for the materia

T
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ng transported wes specifically
onzed by stetuts or regulation of
that State, end was specifically and
continuously authorized on or befora
October 1, 1993;
(2) The packaging complies with ell
requirements of the State; and
(3) Each shipment is offered in
conformeance with all other applicsble
requirements of this subchapter.
Issued in Washington, DC, on July 1, 1683
under authority delsgated in 48 CFR pert
108, appendix A,
Alan . Roberts,
Associate Administrator for Hazardous
Materials Safety.
[FR Doc. 83-16107 Piled 7-8-93, 8:45 am]
ELLNG CODE 4510-80-
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DEPARTMENT OF THE INTERIOR
Flsh aend Wildiife Service
50 CFR Part 17

Endangered end Threstensd Wildilfe
&nd Plants; Notice of Not Substantial
Petitlon Finding on the North
Cascades Lynx

"NCY: Fish and Wildlife Service,
rior,
ACTION: Notice of pstition finding.

SUMMARY: The Endangsred Species Act

of 1973, as amended (Act), requires the

Service to evaluate petitions and

determine whether or not substantial

information has been presented

indicating that the requested action may

be warranted. On April 28, 1993, the

U.S, Fish and Wildlife Sexrvice (Service)

agreed to resvaluate its negative 80-day

finding on the petition {o list the North

Cascades population of the lynx, in light

of the anticipated rereipt of new

information. The Sarvice has completed

its resvaluation and finds that the

" petition does not present substantial
information indicating that the :
requested action may be warranted. The
North Cascades Iynx is not a listable
entity, becausa it is not a distinct
Ppopulation segment. This finding

- supersedes the earlier 90-day finding

dated February 4, 1992,
DATES: The finding announced in this’
pelition was approved en July 1, 1993,
Comments from all interested parties
will be accepted until further notice,

"RESSRS: Commants and materials
! 1d be sent to the Field Supervisor,
. Fish end Wildlife Service, 3704
Griffin Lane SE., suite 102, Olympie,
- Washington 95501~2192, Comments . -
- and materials received will be available
far public iespection, by appointment,

g
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during normel business hours at the
ebove address,

FOR FURTHER INFORMATION CONTACT: Mr,
Dava Frederick, at the sbove address
(203/753—94:40].

SUPPLEMENTARY INFORMATION:

Background

On August 22, 1991, the U.S, Fish and
Wildhfe Service {Service) received a
petition from the National Auduben
Society, The Humane Society of the
United States, Defonders of Wildhfe,
Grester Ecosystem Alliance, Friends of
the Loomis Forest, Methow Valley
Forest Watch, Save Chelan Alliancs,
Lower Golumbia Basin Audubon
Society, Tonasket Forast Watch,
Pilchuck Audubon Society, North
Cascades Audubon Society, and Sierra
Club Cascads Chapter (collectively
“petitioners”) to list the North
American lynx {Felis lynx canadernsis)
of the North Cascades ecosystem of
Washington as an endangered species
under the emergency provisions of the
Endangered Species Act of 1873, as
smended {Act), and to designate critical
habitat. On October 6, 1992, the Service
announced its finding that the petition
had not presented substantial
informeation indicating that the
requested action was warrented in the
Federal Register (57 FR 46007), On
April 28, 1992, a saftlement agreement
was reachod whereby the Service agreed
to reevaluate its 90-d.yay finding on the
petition, in light of new information that
was to be submitted by the petitioners,

The new information consisted of the_
draft “Stetus of the North Ameéigantha
Lynx in Washington,” prepared by
Washington Dspartment of Wildlife
(WDW 1993}, 1992 landsat photograph
(Radarsat International 1992), and
written comments provided by the
Gaoater Ecosystem Alilance in regard to
the draft status review.

The Service has reconsidered the

+ plaintiffs’ petition and finds that the

petition and other recent information
provided by the petitioner does not
present substantial information that the
requested action may be warranted. In
cages where a petitioner only requssts
listing of a species throughout a portion
of its range, ths Service must first
determine whether or not the
population petitioned represents a
“distinct populetion segment” hetabla
under the Act,

“Distinct population segments' hsted
as endangered or threatenad spacias
typically consist of, {1) Populsuions that
are reproductively isolated from other
members of the species, or {2) the entire
coterminous United States popuiaticn of
a specles. Reproductive isclation is

ususlly the result of a complste (or
nearly so) geographic barrier; the
disperse! of just a few individuals per
generation would suffice to maintain a
mixed gene pool.

The North Americen lynx inhabits
coniferous forests and wet bogs from
Newfoundland and Labrador on the sagt
to Alaska and British Columbia on the
west, and from the arctic treeline to ag
far south as Colorado in the northemn
United States (WD'W 1993). Therefore,
the Nerth Cascades population of the
lynx does net constitute the entira
cotermuncus United States population of
the species.

In addition, the Service fails to find
substantial information indicating that
lynx in the North Cascades of
Washington is isolated from other parts
of its ranga in British Columbia. Lynx
typically undergo lang-distance
disparsal during and afler & decline in
the hara populations (Adams 1263,
Mech 1973, 1980, Ward 1985, Ward and
Krebs 1985, as cited in WDW 1993),
During a low in the hare cycle, lynx will
move graater distances in search of food
{Brand et al 1976, Alaska Dapt. Fish
and Game 1977, as cited in WDW 1993),
Lynx in Washington have been
documentod to mova several hundred
m;Ies; into British Columbia (WDW
1993).

Exemination of the landsat
photopraph covering & large portion of
tha North Cascades ecosystem shows no
evidence of a geographical barrier along
the international border between the
United States and Canada, Clearcut
areas may pravent lynx from dispersing
into other areas for a short period of
tims, but they do not constitute long-
term barriers, Within 10 to 20 years
following harvest, most clearcut areas
likely provide regrowth allowlng cover
for dispersel (Engbring, USFWS5, pets.
comm., 1993j, Much of the area |,
dspicted in the landsat photograph is
within the Pasayten Wilderness and is
not subject to logging. Within
epproximately 20 miles of the border,
the landsat photograph depicts only a
minor amount of logging, The arsa is
likely suitable for lynx, Approximately >
25 to 40 miles north of the border, a
sories of clearcuts suggests that thers
may be a partial barrier to dispersal at
that Jatitude. This bharrier, however, is
not complste, and ne evidence has bsen
presentsd that would suggest lynx do
not occasicnally traverss and cfmparse
ecross this araa.

In summary, the Service finds that
substantial insormation 15 not available
to demonsirate that the lynx populetion
in the North Cascades ecosystem of
Washington constitutes a distinct
population sepient. Thersiore,
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