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uring the twentieth century, 35 million people died in all civil

and international wars, but 150 million were killed by their own

governments.! After 1945, inspired by the tragedy of the Holo-

caust, international society greatly expanded its rules on human
rights, and the United Nations (UN) codified an increasing number of
norms on international society. However, millions still perished at the hands
of their own governments, and actions taken to halt atrocities proved incon-
sistent. In fact, in the late twentieth century, the emergence of international
humanitarian intervention reflected a new value in international society.
'The traditional key criteria—including just cause, right authority, last resort,
and proportional means—have been challenged by both proponents and
opponents of intervention.?
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The North Atlantic Treaty Organization’s (NATO) intervention in
Kosovo in 1999 brought the controversy to its boiling point.> Humanitarian
intervention would not be considered a violation of the principle of noninter-
vention but an act directed towards upholding the nonintervention norm of
civil society, which protects the freedom of individuals. Indeed, the contem-
porary controversy surrounding humanitarian intervention (i.e., the question
of when the use of force is right or just) has become one of the more frequent,
divisive, and heated discussions in international relations.*

To address this debate, the report of the International Commission on
Intervention and State Sovereignty, the latter formed in response to Kofi
Annan’s question of when the international community must intervene for
purposes of human protection, introduced the term responsibility to protect
(R2P) in December 2001.> R2P stresses that states have the primary obliga-
tion to protect their populations. Further, it emphasizes the responsibility of
the international community to take timely, decisive action to prevent and
halt genocide, ethnic cleansing, war crimes, and crimes against humanity
when a state manifestly fails to protect its population.® Humanitarian inter-
vention as advocated by R2P, however, has rightly threatened the traditional
rights of sovereigns. A conflict exists between R2P and other norms in the
institution of sovereignty, such as noninterference and sovereign equality.”

‘Therefore, this article discusses the normative status of the concept of
human security in international law, examining R2P against the backdrop
of a wider discourse about the transformation of sovereignty, norms, and
the legality of using force. It explains that R2P has become an accepted
norm constitutive of the institution of sovereignty. To demonstrate the
justifiability of regarding R2P as an emerging norm of international law,
the article also examines whether one can regard the concept of human
security as analytical contexts of humanitarian intervention in application
and practice: war for justice, war for state, or war for people.

Human Security and International Law

'The end of the Cold War and the accelerating pace of globalization
have given rise to fundamental changes in many of the paradigms employed
in the social sciences. Among the various new ideas that have emerged,
human security has become something of a buzzword.® In the mid-1990s,
the concept of human security began to visibly influence and challenge
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global politics, institutions, and governance.” Security threats and the security
environment in this post-Cold War period of globalization and technological
advance have clearly changed.!”

Obviously, the current approach is quite flawed, reflecting the inade-
quacy of traditional research tools employed in the field of international
relations in the post—Cold War era. The belief that power remains the sole
determinant of national interests, preferences, and actions is no longer a
tenable approach to international politics.!! Therefore, unlike current poli-
cies that emphasize the means of control, the human security approach
concentrates on the safety and protection of individuals and communities,
in addition to the traditional security concerns of the state. A comprehen-
sive human security strategy would have to address competition over natural
resources and improve the capacity of communities and governments to
address the root causes of poverty and economic disparity by investing in
education, health care, and basic infrastructure.’® In other words, rather
than a top-down approach, a bottom-up type of security becomes necessary—
that is, only by ensuring the security of the individual can the state guarantee its
own security.

As a matter of fact, in 1994 the United Nations Development Pro-
gramme’s Human Development Report presented a new way of thinking
about the integration of security issues and globalization, defining human
security according to seven dimensions: personal, environmental, economic,
political, community, health, and food.!* Moreover, it adopted a “people-
centric” security concept as its focus instead of the traditional state-centered
concept.!* This new emphasis on human security supplements the traditional
notion of security and represents the emergence of a new paradigm. Human
security accentuates the individual’s rights and interests, often ignored by the
international community. Real security entails the protection of individuals
from such threats as disease, hunger, unemployment, political oppression,
and environmental degradation.!> As a multilevel, wide-ranging concept, it
includes both the traditional and nontraditional elements of security, not
only serving as a blueprint for solving human problems but also offering
solutions that midlevel powers can put into practice.!® Moreover, human
security has been used to define a foreign policy agenda promoted by Japan
as freedom from want and by Canada, Norway, and members of the Human
Security Network as freedom from fear.'” Annan has pointed out the three
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pillars of this wider concept of human security: freedom from want, free-
dom from fear, and freedom to live in dignity.'8

'The value of human security was adopted by the International Com-
mission on Intervention and State Sovereignty, whose report noted the
context of this concept in international relations and international law.'
'The commission’s position on human security became part of the founda-
tion of R2P and the new framework for debates on humanitarian inter-
vention.?? Even though humanitarian intervention prompts much debate,
international law plays an important and beneficial role as a means of
human security.?! One way of approaching the relationship between human
security and international law involves examining the use of law as an
instrument to further this agenda—establishment of the International
Criminal Court, for example. Others can be discerned in several areas of
international law—most obviously refugee law, humanitarian law, and
human rights.??

In terms of human security, the individual has gained greater promi-
nence within the field of international law since the 1990s. Now encounter-
ing challenges, the traditional state-centered model of international law is
giving way to a more people-centered orientation. In traditional studies,
international law has primarily concerned itself with regulating relation-
ships among states and their rights and duties, seemingly to the exclusion
of the individual.?* Only states (and possibly international organizations)
are subjects of the law.?* Therefore, the individual is an “object,” not a “sub-
ject.” International law operates on the individual indirectly, through the
state, which has international responsibility. Thus, any rights granted by or
obligations imposed by international law proceed through exercise of a
right held by the state of which the individual is a national.?®

With the end of the Cold War, though, international society recognized
that the individual should be adopted as a juristic entity. In the absence of
citizenship, the individual has no legal significance in the international
arena. For instance, both the Permanent Court of Justice and the Inter-
national Court of Justice have adopted this position.?® Obviously, the
cases of humanitarian intervention promote a direct link between indi-
viduals and international law.?” This article argues that although the
neorealist/statist view of security insists that “the idea of security is easier
to apply to things than to people,” ultimately the key argument holds that
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state security is for individual security.?® In the conception of human
security, the primary referent of security is the individual.?® Similarly,
international law reflects acknowledgement of the worth of a person as
the essence of all law.3°

Although it seems that human security reflects the conflict between
state sovereignty and the principle of nonintervention, one can best ap-
proach it as analytical contexts of humanitarian intervention in application
and in practice. Further, it provides us with a coherent framework to rethink
the impasse of the current state-centric strategies for preventive conflict
through its relevance to people, the state, and war.

The Evolution of Humanitarian Intervention

Since the sixteenth century, the international community has generally
practiced humanitarian intervention. In the first half of the twentieth cen-
tury, human rights and state sovereignty collided, the latter usually winning
the confrontation. After the Cold War, however, a number of humanitarian
interventions occurred, including the war in Kosovo, ostensibly fought for
humanitarian reasons. Evidently, the contest between individual rights and
state sovereignty seems poised to take a new form.3! UN peacekeeping op-
erations have since occurred in such diverse places as Afghanistan, East
Timor, the former Yugoslavia, Liberia, Rwanda, and Somalia. On the one
hand, proponents of humanitarian intervention suggest that a new norm of
humanitatiran intervention is evolving, sometimes attributed to a change in
the general consciousness of individuals. On the other hand, opponents and
critics argue that humanitarian intervention is subject to political manipu-
lation and that the use of force is always a poor way of promoting long-
lasting peace and justice. They assert that states must avoid overintervention
with the use of force against the territorial integrity or political indepen-
dence of any state.>

Over the past three centuries, these norms have become clearer and
have generated discussion in two areas of international law: a general and
consistent practice of states and states of similar international acts over
time. Table 1 depicts the evolution of humanitarian intervention.
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Table 1. Key concepts in the evolution of humanitarian intervention

Evolution of

Humanitarian Just War War for State lﬁ:leTvZZ;:t:rg::'p War for People
Intervention
) . 17th—20th
Time Medieval Centuries 1990-94 1994—Present
Balkans,
Place Europe Colony Africa Global
Executor Pope Empire UN UN
Responsibility to
Call for/Fight for | Justice National Interests | Peacekeeping Prevent/React/ Re-
build
Core Values Morality Power/Interests Human Rights Human Security
Justice Punishing/ | Balance of Power Against Genocide
Purpose Prevention of Predatory/ Peacekeeping and Ethnic
Atrocities Occupation Cleansing
Theoretical - . Humanitarianism/ .
Framework Catholicism Realism Collective Security Human Security

Way to Intervene

Coalition/Force

Depend on Powers

Authorizing All
Necessary Means
to Protect Civilians
and Civilian-
Populated Areas

Multilateralism

Referent Objects

Catholic Security

National Security

People’s Security

Human Security

Right to

Intervene/ In the Name of the Authorization from | Authorization from

Right Lord Depend on Powers the Security Council | the Security Council
Authority

Source of . Media/Public International Legal

Normative Power Moral Constraints | Powers Opinion Norms

Cases

Crusades

Greek War of
Independence
(1829)

Northern Iraq
Operation (1991),
Somalia Operation
(1992)

NATO Air Strikes
against Yugoslavia
(1999), Libya

Operation (2011)

Humanitarian Intervention—War for Justice

One can trace the source of humanitarian intervention to the work of the
Roman statesman and philosopher Cicero (106-43 BC), who offered the
theory of just war, affirming that government is ordained by God to preserve
peace and maintain justice.> He, along with philosophers Saint Augustine,
Saint Thomas Aquinas, Franciscus de Victoria, and Hugo Grotius, insisted
that the just war tradition represented a moral and just instrument consisting
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of two categories of criteria: jus ad bellum and jus in bello.>* Humanitarian
intervention serves as a way to prevent atrocities and punish unjust states.
Collective action is the most important feature of the traditional just war.®®
Only recognized public authorities have the right to authorize the use of
force.% Natural law and Catholic thought have strongly influenced the tradi-
tion, which describes the collected consensus of Western Christian culture on
natural rights empowered in the name of the Lord.3”

After the holy wars of the seventeenth century (1618-48), Grotius—
often referred to as the father of international law—sought to establish
secular natural law as a basis for the medieval codes of chivalry. He incor-
porated jus in bello restrictions into just war criteria, believing that natural
law undergirded the law of a nation.*® With the development of the modern
state system (1648), the nature of just war embedded a definite state bias,

and national interest became increasingly prominent in the concept of justice.

Humanitarian Intervention—War for State

John Mearsheimer argues that states do not act in accordance with moral
concerns, such as humanitarian violations abroad, and that inter-
national institutions do not exert significant influence on state behavior.*
In other words, states emphasize the influence of the international system
rather than human nature, claiming that this compels states to adopt a selfish
attitude which curtails altruistic action, such as humanitarian interven-
tion.*! Hence, Hans Morgenthau asserts that one cannot apply universal
moral principles to the actions of states because humanitarian operations
taken to halt or prevent violations against humans will create difficulties
with a state’s pursuit of national interests*?

Obviously, it follows that a state has the authority to wage war only in
pursuit of those interests. Former US secretary of defense Caspar Weinberger
stresses that interests, not ethics, should serve as the key motivation behind
Western intervention.** The cardinal tenets of US force employment are
the existence of specific national interests and Cori E. Dauber’s so-called
threshold test of vital interest or zero casualties.** Citizens usually expect
their state to act in the national interest and are reluctant to accept military
casualties when national interests are not involved.*
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Humanitarian Intervention—War for People

Of the 111 conflicts that occurred between the end of the Cold War and
the beginning of the twenty-first century, 104 were intrastate wars (95
purely civil wars and nine with foreign intervention); they involved more
than 80 states and 200 nongovernmental organizations, as well as two re-
gional organizations.* Martha Finnemore insists that since the end of the
Cold War, states have felt pressure to intervene and protect their citizens
rather than their own interests. Humanitarian action could take place for a
variety of reasons. Compared to traditional just war, intervention could be
considered a moral factor, but with the abolition of slavery in the nineteenth
century and decolonization in the twentieth century, a new set of norms—
“humanism”—emerged as a universal value.*’

'The end of the twentieth century marked a shift in the nature of con-
flict. Large interstate wars were replaced by internal conflicts that produced
huge civilian casualties. For example, the genocides in Rwanda, Bosnia, and
Cambodia demonstrated colossal failures by the international community
to prevent mass atrocities. Thus, near the end of the 1990s, one perceived a
recognizable need to shift the debate to crisis prevention and response: the
security of the community and the individual, not just the state, must be-
come a priority for national and international policies.*®

Case study of war for people: NATO air strikes against Yugoslavia
(1999). The most controversial intervention to date involved NATO air
strikes against Yugoslavia in 1999.4 UN Security Council Resolution 1160,
adopted on 31 March 1998 in reference to Kosovo and acting under chapter
7 of the UN Charter, imposed an arms embargo on the Federal Republic of
Yugoslavia (FRY). The Security Council deplored the violence that the
Serbian police force used against peaceful demonstrators in Kosovo as well
as terrorist acts of the Kosovo Liberation Army.SO Six months later, Security
Council Resolution 1199, adopted on 23 September 1998 after the recall of
Resolution 1160, demanded that the Kosovar and Yugoslav parties end
hostilities in Kosovo and observe a cease-fire. In the meantime, the Security
Council decided that, should the parties not comply with the concrete measures
demanded by this resolution and its predecessor, it would consider further
action and additional measures to maintain or restore peace and stability in
the region. Additionally, Security Council Resolution 1203, adopted on 24
October 1998 after the recall of resolutions 1160 and 1199, demanded that
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the FRY (Serbia and Montenegro) comply with previous resolutions and
cooperate with NATO’s and the Organization for Security and Co-operation
in Europe’s verification missions in Kosovo. Resolution 1203—affirming
the possibility of taking action in the event of an emergency to ensure safety
and freedom of movement—passed by a margin of 13 to one.>! China and
Russia abstained, neither of them favoring the use of force. China also opposed
a resolution that would pressure the internal affairs of the FRY, and Russia
noted that the resolution had not taken into account favorable develop-
ments in Belgrade.

Afterward, the United States, Canada, and France stressed that the
FRY was in violation of legal obligations imposed by Resolutions 1199 and
1203. From 24 March to 10 June 1999, NATO attacked Yugoslavia. In the
interim action, at the 3,989th meeting of the Security Council on 26 March
1999, the Russian Federation submitted a draft resolution, demanding that
the council reject any insistence on the immediate cessation of the use of
force against the FRY and called for the urgent resumption of negotiations.
Rather than adopt this draft resolution, the Security Council passed Resolu-
tion 1244 on 10 June 1999, after recalling resolutions 1160, 1199, 1203, and
1239. In other words, the council authorized an international civil and
military presence in Kosovo (then part of the FRY') and established the UN
Interim Administration Mission in Kosovo.*?

Significantly, NATO’s use of force against Yugoslavia in March 1999
marked the first time since the founding of the UN that a group of states
had explicitly justified bombing another state in the name of protecting a
minority within that state (table 2). Moreover, the action lacked explicit
authorization from the Security Council and was condemned by some
council members as a legislative flaw and flagrant breach of international
law.>® However, at that time, other members such as Malaysia and Bahrain
publicly supported NATO’s intervention. Evidently, NATO used the terms
morality and genocide to justify an illegal initiative because the illegal act
produced results more in keeping with the intent of the law and morality
than no action at all.>* This view opens up the possibility that action might
be warranted but illegal, a position that has been directly invoked to describe
NATO’s action in Kosovo.”> With regard to the case of Kosovo, Bruno
Simma observes that
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“humanitarian interventions” involving the threat or use of armed force and undertaken
without the mandate of the authorization of the Security Council will, as a matter of principle,
remain in breach of international law. But such a general statement cannot be the last word.
Rather, in any instance of humanitarian intervention a careful assessment will have to be
made of how heavily such illegality weighs against all the circumstances of a particular
concrete case, and of the efforts, if any, undertaken by the parties involved to get “as close to
the law” as possible. Such analyses will influence not only the moral but also the legal judg-
ment in such cases.>

Table 2. A new norm of intervention authorized by the Security Council in the 1990s
Actions NATO Air Strikes against Yugoslavia (1999)

Resolution 1244 adopted on 10 June 1999 after recalling Resolutions
UN Security Council Resolution | 1160, 1199, 1203, and 1239. NATO used Resolution 1199 to advance
its internal planning for air strikes.

The United States, Canada, and France stressed that the FRY was in

Debate of the Security Council violation of legal obligations imposed by Resolutions 1199 and 1203.

The council did not adopt Russia’s draft resolution to end the use

Outcome of force against the FRY.

The first time since the founding of the UN that a group of states
Significance for New Norm explicitly justified bombing another state in the name of protecting a
minority within that state.

The Kosovo event proves that if a country cannot make an effective
defense for its ill behavior—which will lessen its international legiti-
macy, even in light of the principle of sovereignty—the international
community will find it difficult to avoid intervention.

Significance for Humanitarianism

With respect to NATO’s intervention in Kosovo, Simma argues that
the alliance made every effort to remain “close to the law” by scrupulously
following and linking its efforts to the resolutions of the Security Council
and by stating that the action taken was an urgent measure to prevent a
larger humanitarian crisis.’” Therefore, humanitarian intervention was neither
a customary law nor legal norm at the time of NATO’s intervention in
Kosovo. Yet, the significant international support afforded to NATO in
1999 suggests that the operation was “a potential harbinger of future legality”
or that “norms had clearly changed.”®

Case study of war for people: Libya operation (2011). Recent practice
reflects the international community’s success in preventing atrocities by
advocating R2P (table 3). On 26 February 2011, the Security Council put
its overwhelming power behind protecting the Libyan people from the
murderous regime of Muammar Gadhafi. Resolution 1970, adopted by a
15-0 vote, condemned the use of force against civilians; deplored the gross,
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Table 3. A new norm of intervention authorized by the Security Council in 2011

Actions

Libya Operation (2011)

Libya Operation (2011)

UN Security
Council Resolution

Resolution 1970, 26 February
2011

Resolution 1973, 17 March 2011

Outcome

The Security Council empha-
sized the Libyan authorities’
responsibility to protect its pop-
ulation.

The Security Council authorized member states
to take all necessary measures, notwithstand-
ing paragraph 9 of Resolution 1970, to protect
civilians under threat of attack in Libya.

Significance for
New Norm

The first time that the Security
Council used the term R2P to
intervene by changing the lan-
guage of intervention from right
authority.

The first time that the Security Council autho-
rized member states to take all necessary
measures, notwithstanding paragraph 9 of
Resolution 1970, to protect civilians under
threat of attack in Libya.

Significance for
Humanitarianism

Again, the Libya event proves
that if a country cannot make

A new interpretation for the relevance of sov-
ereignty and human rights

an effective defense for its ill
behavior—which will lessen its
international legitimacy, even in
light of the principle of sover-
eignty—the international com-
munity will find it difficult to
avoid intervention

systematic violations of human rights; and expressed deep concern at the
deaths of civilians and the incitement to hostility by the Libyan govern-
ment.>? Thus, for the first time the Security Council used the term R2P to
intervene by changing the language of intervention from right authority.*
On 17 March 2011, the council adopted a new resolution—1973—this
time with a 10-0 vote and abstentions by Brazil, China, Germany, India,
and the Russian Federation, authorizing member states to take all necessary
measures (notwithstanding paragraph 9 of Resolution 1970) to protect
civilians under threat of attack in Libya.®! This vote proved much more
problematic because the abstentions included two permanent council
members and three strong candidates for permanent membership. Again,
however, the Libya event reflects a new norm: a country’s failure to make an
effective defense for its ill behavior will lessen that nation’s international
legitimacy, even in light of the principle of sovereignty.®?

Conclusion

'Thus, we see that states do not have an unqualified right to noninter-
vention by other states; rather, the right is conditioned by the state’s meet-
ing its own responsibility to protect its citizens. Failure to do so opens states
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to the possibility of intervention; therefore, sovereignty is contingent upon
the promotion and protection of human rights and can be suspended.®
R2P reveals that matters of human rights in the UN system have usually
been regarded as the concern of the UN Economic and Social Council,
specialized agencies, and subsidiary organs such as the Human Rights
Commission. The UN Charter affirms a principle of noninterference in the
domestic affairs of a sovereign state; it also offers international cooperation
in promoting human rights.®* But the charter offers no guidance regarding
when sovereignty must yield to protection against violations, genocide, ethnic
cleansing, and massive abuses of human rights. However, current practice re-
garding R2P suggests that the Security Council has begun to play an important
role in issues dealing with the international protection of human rights.®

Considered a “bottom up” approach, human security is more applicable
to the security problems we face today.®® It has become a well-used tool in
policy documentation and papers referring to the commitment of govern-
ments and organizations to conflict zones and developing countries.®’
Consequently, our central claim runs contrary to the stereotype of human
security’s application and practice. This article has briefly charted the evolu-
tion of humanitarian intervention from the causes of war: just war, war for
state, and war for people. It shows that although the state remains the fun-
damental purveyor of security, it still fails to fulfill its security obligations—
and that is why the international community must shift the referent of
security from the state to the individual (human security).®® Therefore, we
can regard the Kosovo and Libya interventions as cases of human security
winning out over sovereignty and traditional security. The article has also
hinted at a normative change that recognizes human beings as subjects of
international law. Further, it suggests that international relations, in some
measure, were a response to the changing quality of threats to individual
human beings and to the evolving quality of the relationship between the
state and the individual.®’
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