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APPENDIX B – DEFINITIONS 
 
Private carriers are carriers that own the goods or equipment they transport.  This category 
includes service companies (plumbers, construction, lawn mowing, etc.) as well as 
manufacturers and retailers that have their own delivery fleet (e.g. Walmart has a fleet of trucks 
that only transport freight owned by Walmart to its stores). 
 
For-Hire Carriers are carriers that can be hired to transport freight for someone else.  For-hire 
carriers fall into two categories: 
 

1. Non-Exempt Carriers – Carriers that require Authority from the DOT to operate because 
they transport any commodity that has not been exempted by 49 U.S.C. 13506. 

2. Exempt Carriers – Carriers that are exempt from applying for DOT operating authority 
because they transport only exempt commodities as defined by 49 U.S.C 13506.  Exempt 
commodities are generally non-manufactured goods including agriculture products, dirt, 
and garbage.  See information below for more on exempt carriers and exempt 
commodities. 

 
Exempt carriers:  § 13506 - Miscellaneous motor carrier transportation exemptions 
(a) In General.-Neither the Secretary nor the [Surface Transportation] Board has jurisdiction 
under this part over- 

(1) a motor vehicle transporting only school children and teachers to or from school; 
(2) a motor vehicle providing taxicab service; 
(3) a motor vehicle owned or operated by or for a hotel and only transporting hotel 

patrons between the hotel and the local station of a carrier; 
(4) a motor vehicle controlled and operated by a farmer and transporting- 

(A) the farmer's agricultural or horticultural commodities and products; or 
(B) supplies to the farm of the farmer; 

(5) a motor vehicle controlled and operated by a cooperative association (as defined by 
section 15(a) of the Agricultural Marketing Act (12 U.S.C. 1141j(a)) or by a 
federation of cooperative associations if the federation has no greater power or 
purposes than a cooperative association, except that if the cooperative association or 
federation provides transportation for compensation between a place in a State and a 
place in another State, or between a place in a State and another place in the same 
State through another State-- 
(A) for a nonmember that is not a farmer, cooperative association, federation, or the 

United States Government, the transportation (except for transportation 
otherwise exempt under this subchapter)-- 
(i) shall be limited to transportation incidental to the primary transportation 

operation of the cooperative association or federation and necessary for its 
effective performance; and 

(ii) may not exceed in each fiscal year 25 percent of the total transportation of 
the cooperative association or federation between those places, measured by 
tonnage; and 

(B) the transportation for all nonmembers may not exceed in each fiscal year, 
measured by tonnage, the total transportation between those places for the 
cooperative association or federation and its members during that fiscal year; 
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(6) transportation by motor vehicle of-- 
(A) ordinary livestock; 
(B) agricultural or horticultural commodities (other than manufactured products 

 thereof); 
(C) commodities listed as exempt in the Commodity List incorporated in ruling 

 numbered 107, March 19, 1958, Bureau of Motor Carriers, Interstate Commerce 
 Commission, other than frozen fruits, frozen berries, frozen vegetables, cocoa 
 beans, coffee beans, tea, bananas, or hemp, or wool imported from a foreign 
 country, wool tops and noils, or wool waste (carded, spun, woven, or knitted); 

(D) cooked or uncooked fish, whether breaded or not, or frozen or fresh shellfish, 
 or byproducts thereof not intended for human consumption, other than fish or 
 shellfish that have been treated for preserving, such as canned, smoked, pickled, 
 spiced, corned, or kippered products; and 

(E) livestock and poultry feed and agricultural seeds and plants, if such products 
 (excluding products otherwise exempt under this paragraph) are transported to a 
 site of agricultural production or to a business enterprise engaged in the sale to 
 agricultural producers of goods used in agricultural production; 
(7) a motor vehicle used only to distribute newspapers; 
(8)       (A) transportation of passengers by motor vehicle incidental to transportation by  

              aircraft; 
(B) transportation of property (including baggage) by motor vehicle as part of a 

 continuous movement which, prior or subsequent to such part of the continuous 
 movement, has been or will be transported by an air carrier or (to the extent so 
 agreed by the United States and approved by the Secretary) by a foreign air 
 carrier; or 

(C) transportation of property by motor vehicle in lieu of transportation by aircraft 
 because of adverse weather conditions or mechanical failure of the aircraft or 
 other causes due to circumstances beyond the control of the carrier or shipper; 
(9) the operation of a motor vehicle in a national park or national monument; 
(10) a motor vehicle carrying not more than 15 individuals in a single, daily roundtrip to   

        commute to and from work; 
(11) transportation of used pallets and used empty shipping containers (including    

         intermodal cargo containers), and other used shipping devices (other than containers     
         or devices used in the transportation of motor vehicles or parts of motor vehicles); 

(12) transportation of natural, crushed, vesicular rock to be used for decorative purposes; 
(13) transportation of wood chips; 
(14) brokers for motor carriers of passengers, except as provided in section 13904(d); or 
(15) transportation of broken, crushed, or powdered glass. 

 
(b) Exempt Unless Otherwise Necessary.-Except to the extent the Secretary or Board, as 
applicable, finds it necessary to exercise jurisdiction to carry out the transportation policy of 
section 13101, neither the Secretary nor the Board has jurisdiction under this part over- 

(1) transportation provided entirely in a municipality, in contiguous municipalities, or in a 
       zone that is adjacent to, and commercially a part of, the municipality or      
       municipalities, except- 
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(A) when the transportation is under common control, management, or 
 arrangement for a continuous carriage or shipment to or from a place outside the 
 municipality, municipalities, or zone; or 

(B) that in transporting passengers over a route between a place in a State and a 
 place in another State, or between a place in a State and another place in the same 
 State through another State, the transportation is exempt from jurisdiction under 
 this part only if the motor carrier operating the motor vehicle also is lawfully 
 providing intrastate transportation of passengers over the entire route under the 
 laws of each State through which the route runs; 
(2) transportation by motor vehicle provided casually, occasionally, or reciprocally but 

 not as a regular occupation or business, except when a broker or other person sells or 
 offers for sale passenger transportation provided by a person authorized to transport 
 passengers by motor vehicle under an application pending, or registration issued, under 
 this part; or 

(3) the emergency towing of an accidentally wrecked or disabled motor vehicle. 
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APPENDIX C – PRESIDENTIAL ORDERS 
 

June 5, 2001, 66 F.R. 30799 

DETERMINATION UNDER THE INTERSTATE COMMERCE COMMISSION 
TERMINATION ACT OF 1995 

 
Memorandum for the Secretary of Transportation 
 
Section 6 of the Bus Regulatory Reform Act of 1982 [section 6 of Pub.L. 97-261, see Tables for 
classification] imposed a moratorium on the issuance of certificates or permits to motor carriers 
domiciled in, or owned or controlled by, persons of a contiguous foreign country, and authorized 
the President to modify the moratorium. The Interstate Commerce Commission Termination Act 
of 1995 (ICCTA) [Pub.L. 104-88, Dec. 29, 1995, 109 Stat. 803; see Tables for classification] 
maintained these restrictions, subject to modifications made prior to the enactment of the 
ICCTA, and authorized the President to make further modifications to the moratorium. The 
relevant provisions of the ICCTA are codified at 49 U.S.C. 13902. 
 
The North American Free Trade Agreement (NAFTA) established a schedule for liberalizing 
certain restrictions on investment in truck and bus services. Pursuant to 49 U.S.C. 13902(c)(3), I 
have determined that the following modifications to the moratorium are consistent with 
obligations of the United States under NAFTA and with U.S. transportation policy, and that the 
moratorium shall be modified accordingly. First, enterprises domiciled in the United States that 
are owned or controlled by persons of Mexico will be allowed to obtain operating authority to 
provide truck services for the transportation of international cargo between points in the United 
States. Second, enterprises domiciled in the United States that are owned or controlled by 
persons of Mexico will be allowed to obtain operating authority to provide bus services between 
points in the United States. These modifications shall be effective today. 
 
Pursuant to 49 U.S.C. 13902(c)(5), I have determined that expeditious action is required to 
implement these modifications to the moratorium. Effective today, the Department of 
Transportation will accept and expeditiously process applications, submitted by enterprises 
domiciled in the United States that are owned or controlled by persons of Mexico, to obtain 
operating authority to provide truck services for the transportation of international cargo between 
points in the United States or to provide bus services between points in the United States. 
 
Motor carriers domiciled in the United States that are owned or controlled by persons of Mexico 
will be subject to the same Federal and State regulations and procedures that apply to all other 
U.S. carriers. These include safety regulations, such as drug and alcohol testing; insurance 
requirements; taxes and fees; and all other applicable laws and regulations, including those 

http://web2.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&DB=184736&DocName=UU%28I7772219030%2D7B11DA8794A%2DB47DD0CABB0%29&FindType=l&ReferencePositionType=S&ReferencePosition=30799&AP=&fn=_top&rs=WLW6.11&mt=InternationalLaw&vr=2.0&sv=Split
http://web2.westlaw.com/find/default.wl?rp=%2ffind%2fdefault.wl&vc=0&DB=1077005&DocName=UU%28IFE85BDEB68%2D4540AD93AFC%2D1AB24F74569%29&FindType=l&AP=&fn=_top&rs=WLW6.11&mt=InternationalLaw&vr=2.0&sv=Split
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administered by the U.S. Customs Service, the Immigration and Naturalization Service, and the 
Department of Labor. 
 
This memorandum shall be published in the Federal Register. 
 
GEORGE W. BUSH  
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APPENDIX D – NORTH AMERICAN FREE TRADE AGREEMENT TEXT 
 

Article 305, “Temporary Admission of Goods”  
 

5. Subject to Chapters Eleven (Investment) and Twelve (Cross Border Trade in Services):  
 

a) each Party shall allow a vehicle or container used in international traffic that 
enters its territory from the territory of another Party to exit its territory on any 
route that is reasonably related to the economic and prompt departure of such 
vehicle or container;  
b) no Party may require any bond or impose any penalty or charge solely by 
reason of any difference between the port of entry and the port of departure of a 
vehicle or container;  
c) no Party may condition the release of any obligation, including any bond, that it 
imposes in respect of the entry of a vehicle or container into its territory on its exit 
through any particular port of departure; and  
d) no Party may require that the vehicle or carrier bringing a container from the 
territory of another Party into its territory be the same vehicle or carrier that takes 
such container to the territory of another Party.  

6. For purposes of paragraph 5, "vehicle" means a truck, a truck tractor, tractor, trailer 
unit or trailer, a locomotive, or a railway car or other railroad equipment.  

 
Article 1102, “National Treatment”  

1. Each Party shall accord to investors of another Party treatment no less favorable than 
that it accords in like circumstances, to its own investors with respect to the 
establishment, acquisition, expansion, management, conduct, operation, and sale or 
other disposition of investments. 

2. Each party shall accord to investments of investors of another Party treatment no less 
favorable than that it accords, in like circumstances, to investments of its own 
investors with respect to the establishment, acquisition, expansion, management, 
conduct, operation, and sale or other disposition of investments. 

3. The treatment according by a Party under paragraphs 1 and 2 means, with respect to a 
state or province, treatment no less favorable than the most favorable treatment accorded 
in like circumstances by that state or province to investors, and to investments of 
investors, of the Party of which it forms a part. 
4. For greater certainty, no Party may: 

a) Impose on an investor of another Party a requirement that a minimum level of 
equity in an enterprise in the territory of the Party be held by its nationals, 
other than nominal qualifying shares for directors or incorporators of 
incorporations; or 

b) Require an investor of another Party, by reason of its nationality, to sell or 
otherwise dispose of an investment in the territory of the Party. 
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Article 1103, “Most-Favored Nation Treatment”: 
1. Each Party shall accord to investors of another Party treatment no less favorable than 

it accords in like circumstances to investors of any other Party or of a non-Party with 
respect to the establishment, acquisition, expansion, management, conduct, operation, 
and sale or other disposition of investments. 

2. Each party shall accord to investments of investors of another Party treatment no less 
favorable than that it accords, in like circumstances, to investments of investors of 
any other Party or of a non-Party with respect to the establishment, acquisition, 
expansion, management, conduct, operation, and sale or other disposition of 
investments. 

3. Article 1201: Scope and Coverage  
4. This Chapter applies to measures adopted or maintained by a Party relating to cross-

border trade in services by service providers of another Party, including measures 
respecting:  
(a) the production, distribution, marketing, sale and delivery of a service;  
(b) the purchase or use of, or payment for, a service;  
(c) the access to and use of distribution and transportation systems in connection with 
the provision of a service;  
(d) the presence in its territory of a service provider of another Party; and  
(e) the provision of a bond or other form of financial security as a condition for the 
provision of a service.  
 

Article 1202: National Treatment  
1. Each Party shall accord to service providers of another Party treatment no less 

favorable than that it accords, in like circumstances, to its own service providers.  
2. The treatment accorded by a Party under paragraph 1 means, with respect to a state or 

province, treatment no less favorable than the most favorable treatment accorded, in 
like circumstances, by that state or province to service providers of the Party of which 
it forms a part.  

 
Article 1203: Most-Favored-Nation Treatment  
Each Party shall accord to service providers of another Party treatment no less favorable than 
that it accords, in like circumstances, to service providers of any other Party or of a non-Party.  
 
Article 1204: Standard of Treatment  
Each Party shall accord to service providers of any other Party the better of the treatment 
required by Articles 1202 and 1203.  
 
Article 1205: Local Presence  
No Party may require a service provider of another Party to establish or maintain a representative 
office or any form of enterprise, or to be resident, in its territory as a condition for the cross-
border provision of a service.  
 



16 
 

 

 

Annex 1 

Sector: Transportation 
Sub-Sector: Land Transportation 
Industry Classification: SIC 4213 - Trucking, Except Local 

SIC 4215 - Courier Services, Except by Air 
SIC 4131 - Intercity and Rural Bus Transportation 
SIC 4142 - Bus Charter Service, Except Local 
SIC 4151 - School Buses (limited to interstate 
transportation not related to school activity)  

Type of Reservation: National Treatment (Articles 1102, 1202)  
Most-Favored-Nation Treatment (Articles 1103, 1203)  
Local Presence (Article 1205)  

Level of Government: Federal 
Measures: 49 U.S.C. § 10922(l) (1) and (2)  

 
49 U.S.C. § 10530(3)  
 
49 U.S.C. §§ 10329, 10330 and 11705  
 
19 U.S.C. § 1202 
 
49 C.F.R. § 1044  
 
Memorandum of Understanding Between the United 
States of America and the United Mexican States on 
Facilitation of Charter/Tour Bus Service, December 3, 
1990 
 
As qualified by paragraph 2 of the Description element 

Description: Cross-Border Services 
 
1. Operating authority from the Interstate Commerce 
Commission (ICC) is required to provide interstate or 
cross-border for hire bus or truck services in the territory 
of the United States. A moratorium remains in place on 
new grants of operating authority for persons of Mexico.  
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2. The moratorium does not apply to the provision of 
crossborder charter or tour bus services. 
 
3. Under the moratorium, persons of Mexico without 
operating authority may operate only within ICC Border 
Commercial Zones, for which ICC operating authority is 
not required. Persons of Mexico providing truck services, 
including for hire, private, and exempt services, without 
operating authority are required to obtain a certificate of 
registration from the ICC to enter the United States and 
operate to or from the ICC Border Commercial Zones. 
Persons of Mexico providing bus services are not required 
to obtain an ICC certificate of registration to provide these 
services to or from the ICC Border Commercial Zones. 
 
4. Only persons of the United States, using U.S.registered 
and either U.S.-built or dutypaid trucks or buses, may 
provide truck or bus service between points in the territory 
of the United States. 
 
Investment 
 
5. The moratorium has the effect of being an investment 
restriction because enterprises of the United States 
providing bus or truck services that are owned or 
controlled by persons of Mexico may not obtain ICC 
operating authority. 

Phase-Out: Cross-Border Services 
 
A person of Mexico will be permitted to obtain operating 
authority to provide: 

(a) three years after the date of signature of this 
Agreement, crossborder truck services to or from 
border states (California, Arizona, New Mexico 
and Texas), and such persons will be permitted to 
enter and depart the territory of United States 
through different ports of entry; 
 
(b) three years after the date of entry into force of 
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this Agreement, crossborder scheduled bus 
services; and 
 
(c) six years after the date of entry into force of 
this Agreement, crossborder truck services.  

 
Investment 
 
A person of Mexico will be permitted to establish an 
enterprise in the United States to provide: 

(a) three years after the date of signature of this 
Agreement, truck services for the transportation of 
international cargo between points in the United 
States; and 
 
(b) seven years after the date of entry into force of 
this Agreement, bus services between points in the 
United States.  

 
The moratorium will remain in place on grants of 
authority for the provision of truck services by persons of 
Mexico between points in the United States for the 
transportation of goods other than international cargo.  
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APPENDIX E – NAFTA CHRONOLOGY – PRE-1982 - 2011 
 

• Before 1982: 
o Mexico-domiciled for-hire motor carriers were eligible to apply for operating 

authority in the same manner as U.S. and Canadian motor carriers.   
o Mexico-domiciled private carriers and for-hire carriers providing exempt 

commodity transportation were not required to obtain operating authority.   
 

• 1982 - The Bus Regulatory Reform Act of 1982 imposed a moratorium on the issuance of 
new operating authority for regulated for-hire Mexico-domiciled carriers and allowed 
Mexico-domiciled motor carriers with existing authority to continue operations (as 
“grandfathered” carriers).  However, because DOT did not regulate Mexico-domiciled 
private carriers and for-hire carriers of exempt commodities, these carriers were 
unaffected by the moratorium.   

 
• 1984:  The Motor Carrier Safety Act of 1984 directed the Interstate Commerce 

Commission (ICC) to issue “certificates of registration” to the previously unregulated 
Mexico-domiciled for-hire exempt commodities carriers and private carriers to provide 
transportation service in the United States.   
 

• 1985 - The ICC adopted a final rule implementing the certificates of registration 
requirements.  The rule specified that if the carrier was U.S.-owned (certificated carrier) 
it was not restricted to the border commercial zones.  However, if the carrier was 
Mexican-owned, it was restricted to the border commercial zones. 

 
• December 1992 - President George H.W. Bush signed the NAFTA Agreement.   

 
• December 1993 - President Clinton signed authorizing legislation implementing NAFTA.   

 
• January 1994 - President Clinton modified the moratorium imposed by the Bus 

Regulatory Reform Act of 1982 and allowed Mexican charter and tour bus services into 
the United States.   
 

• December 1995 - DOT Secretary Federico Pena announced an indefinite delay in 
“opening” the border to Mexican commercial truck and scheduled passenger bus 
operations due to safety concerns with vehicles. Secretary Pena also delayed 
implementation of the investment provisions of NAFTA for U.S. transportation 
companies. 

 
• February 2001 - A NAFTA dispute resolution panel ruled that the blanket exclusion of 

Mexican trucking companies from the United States violated U.S. NAFTA obligations.  
The NAFTA dispute resolution panel also ruled that regulations for Mexico-domiciled 
motor carriers did not need to be identical to those for U.S. based motor carriers.   
 

• March 2001 - President George W. Bush reaffirmed his commitment to make compliance 
with the NAFTA transportation access provisions a high priority.  
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• October 2001 - Congress passed the Fiscal Year (FY) 2002 DOT Appropriations bill 

(later signed by the President) which, in section 350, included 22 distinct requirements 
that the DOT had to comply with to assure the safe operation of Mexican commercial 
vehicles in the United States beyond the border commercial zones. 

 
• March 2002 – FMCSA published a series of rules, which fulfilled the Congressional 

mandate under section 350 for regulating safe operation of Mexican vehicles in the 
United States.   
 

• June 2002 - President Bush lifted the moratorium preventing majority ownership of U.S. 
transportation companies by persons from Mexico.   
 

• October 2002 - DOT Secretary Norman Mineta certified compliance with the 22 
conditions identified in the 2002 appropriations bill.   
 

• November 2002 - President Bush modified the moratorium, imposed by the Bus 
Regulatory Reform Act of 1982, on scheduled bus operations to allow cross-border 
scheduled bus service into the United States. 

 
• January 2003 - The U.S. Court of Appeals for the Ninth Circuit invalidated three 

regulations required under section 350 of the FY 2002 DOT Appropriations Act.   
 

• June 2004 - The U.S. Supreme Court in DOT v. Public Citizen reversed a decision of the 
U.S. Court of Appeals for the Ninth Circuit that had set aside on environmental grounds, 
FMCSA’s application and safety monitoring regulations for Mexican motor carriers 
seeking to operate throughout the United States.   
 

• August 2004 - The U.S. Court of Appeals for the Ninth Circuit issued an order recalling 
its mandate in DOT v. Public Citizen and remanding the matter to DOT for further 
proceedings consistent with the Supreme Court’s decision. 

 
• November 2004 - Secretary Mineta met with Mexican SCT Secretary Cerisola, as part of 

the U.S.-Mexico Binational Commission meeting seeking a Mexican proposal on 
asymmetrical implementation.  

 
• March 2005 - DOT crafted a proposal for a demonstration project that would implement 

NAFTA access provisions over time and, at least initially, define numbers of 
participating carriers on both sides.  However, this plan was placed on hold while Mexico 
developed its own proposal.   
 

• December 2005 - DOT and SCT reached informal agreement to launch a demonstration 
project.   

• May 2006 - Presidents Bush and Fox agreed in principle to the demonstration project 
concept at their summit meeting in Cancún. 
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• September 2006 – Representatives from both DOT and SCT completed discussions on 
provisions to implement a demonstration project.   
 

• February 2007 - DOT Secretary Mary Peters announced plans for a joint U.S.-Mexico 
demonstration project that would allow a maximum of 100 carriers to provide long-haul 
truck transportation services in each other’s territory.   
 

• March 2007 - Secretary Peters and FMCSA Administrator John Hill participated in 
Congressional hearings concerning the announced demonstration project. 

 
• May 2007 - President Bush signed the Iraq Supplemental Appropriations Act, which 

included additional requirements for DOT to meet before implementing the NAFTA 
trucking provisions.  Among those requirements was a provision that DOT must test the 
granting of provisional long-haul operating authority first through a pilot program 
meeting the requirements of the pilot program statute. 

 
• June 2007 - FMCSA published a Federal Register Notice outlining its plans to implement 

the cross-border truck demonstration project.   
 

• August 2007 - FMCSA published a supplemental Federal Register Notice providing more 
information on the cross-border demonstration project.   
 

• September 2007 - FMCSA officially began the demonstration project by issuing 
provisional operating authority to a Mexico-domiciled motor carrier on September 6, 
2007.  The same month, the DOT OIG issued a report required under the Iraq 
Supplemental Appropriations Act outlining the issues pertaining to implementing the 
cross-border truck demonstration project.  The FMCSA responded to Congress on the 
findings detailed in the OIG report.   

 
• October 2007 - FMCSA published a supplemental Federal Register notice providing 

more information on the cross-border demonstration project. 
 

• December 2007 - President Bush signed the DOT FY 2008 Appropriations Act, which 
prohibited DOT from utilizing funds to “establish” a cross-border demonstration 
program.  The DOT interpreted the appropriations prohibition as not affecting the 
ongoing demonstration project on the grounds that it had been “established” prior to 
enactment of the prohibition.   

 
• February 2008 - A hearing was held in the U.S. Court of Appeals for the Ninth Circuit 

regarding the legal proceedings initiated by The Sierra Club and its coalition.   
 

• March 2008 - The DOT OIG issued a required interim report on the status of the cross-
border demonstration project.  The FMCSA published a supplemental Federal Register 
notice providing more information on the cross-border demonstration project.  The same 
month, Secretary Mary Peters participated in a Congressional hearing concerning the 
cross-border demonstration project. 
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• July 2008 – The FMCSA published a supplemental Federal Register notice providing 

more information on the cross-border demonstration project.  
 

• August 2008 - Secretary Peters announced a two-year extension of the cross-border 
demonstration project. 

 
• March 2009 - Congress included language in the DOT FY 2009 Appropriations Act 

prohibiting the Department from spending any additional funds on the Mexican cross-
border program.  The demonstration project was immediately terminated.  Shortly 
thereafter, Mexico announced its decision to impose retaliatory tariffs on the United 
States. 

 
• April 2009 - The U.S. Court of Appeals for the Ninth Circuit ruled that, due to the 

termination of the cross-border demonstration project, the Sierra Club petition (argued in 
February 2008) was moot and dismissed the petition. 
 

• August 2009 - President Obama met with then-President Calderon at the North American 
Leaders Summit.  President Obama expressed the Administration’s goal to address the 
safety concerns raised by Congress while fulfilling the United States’ NAFTA 
commitments.   
 

• December 2009:  President Obama signed the FY 2010 Appropriations Act which Act 
did not include a prohibition on the use of funds for the program.  However, it continued 
the requirements of section 350 of Pub. L. 107–87 and section 6901 of  
Pub. L. 110–28, which requires that DOT first test the granting of long haul cross-border 
operating authority to Mexico-domiciled motor carriers as part of a pilot program. 
 

• Spring 2010 - Secretary of Transportation Ray LaHood met with his Mexican 
counterpart, Juan Molinar Horcasitas, the Secretaria de Comunicaciones y Transportes 
(SCT), and announced an agreement to establish a working group to consider the next 
steps in implementing a cross-border trucking program.   
 

• January 2011 - Secretary LaHood shared an initial concept document for a long-haul 
cross-border Mexican trucking program with Congress and the government of Mexico.  
The concept document prioritized safety, while satisfying the United States’ international 
obligations.  FMCSA published the document on its website, which made the concept 
document available to the general public. 
 

• March 2011 - President Obama and President Calderon held a joint press conference and 
announced that a clear path forward had been found to resolve the NAFTA trucking issue 
and phase out Mexico’s retaliatory tariffs.   
 

• April 2011 - FMCSA published a proposal for a cross-border, long-haul trucking pilot 
program in the Federal Register. 
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• July 2011 - Secretary Ray LaHood signed the Memorandum of Understanding with the 
Government of Mexico.  Two days later, FMCSA published responses to comments in 
the Federal Register and announced its intent to proceed with the Pilot Program.  Upon 
publication of this notice, Mexico suspended half of the tariffs.   
 

• October 2011 - The first Pilot Program carrier was granted authority and crossed the 
U.S.-Mexico border to transport international goods into the United States.  Upon this 
grant of Pilot Program long-haul authority, Mexico suspended the remainder of the 
tariffs. 
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APPENDIX F – STATUTES AFFECTING THE PILOT PROGRAM 
 

Public Law 107-87, Appropriations for the Department of Transportation and related 
agencies for the fiscal year ending September 30, 2002 (and all subsequent years), 
Section 350:   
 
SAFETY OF CROSS-BORDER TRUCKING BETWEEN UNITED STATES AND 
MEXICO. 
 (a) No funds limited or appropriated in this Act may be obligated or expended for the 
review or processing of an application by a Mexican motor carrier for authority to operate 
beyond United States municipalities and commercial zones on the United States-Mexico 
border until the Federal Motor Carrier Safety Administration-- 

(1)(A) requires a safety examination of such motor carrier to be performed before 
the carrier is granted conditional operating authority to operate beyond United 
States municipalities and commercial zones on the United States-Mexico border; 
(B) requires the safety examination to include-- 

(i) verification of available performance data and safety management 
programs; 
(ii) verification of a drug and alcohol testing program consistent with part 
40 of title 49, Code of Federal Regulations; 
(iii) verification of that motor carrier's system of compliance with hours-
of-service rules, including hours-of-service records; 
(iv) verification of proof of insurance; 
(v) a review of available data concerning that motor carrier's safety 
history, and other information necessary to determine the carrier's 
preparedness to comply with Federal Motor Carrier Safety rules and 
regulations and Hazardous Materials rules and regulations; 
(vi) an inspection of that Mexican motor carrier's commercial vehicles to 
be used under such operating authority, if any such commercial vehicles 
have not received a decal from the inspection required in subsection 
(a)(5); 
(vii) an evaluation of that motor carrier's safety inspection, maintenance, 
and repair facilities or management systems, including verification of 
records of periodic vehicle inspections; 
(viii) verification of drivers' qualifications, including a confirmation of the 
validity of the Licencia de Federal de Conductor of each driver of that 
motor carrier who will be operating under such authority; and 
(ix) an interview with officials of that motor carrier to review safety 
management controls and evaluate any written safety oversight policies 
and practices. 

(C) requires that-- 
(i) Mexican motor carriers with three or fewer commercial vehicles need 
not undergo on-site safety examination; however 50 percent of all safety 
examinations of all Mexican motor carriers shall be conducted onsite; and 
(ii) such on-site inspections shall cover at least 50 percent of estimated 
truck traffic in any year. 
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(2) requires a full safety compliance review of the carrier consistent with the 
safety fitness evaluation procedures set forth in part 385 of title 49, Code of 
Federal Regulations, and gives the motor carrier a satisfactory rating, before the 
carrier is granted permanent operating authority to operate beyond United States 
municipalities and commercial zones on the United States-Mexico border, and 
requires that any such safety compliance review take place within 18 months of 
that motor carrier being granted conditional operating authority, provided that-- 

(A) Mexican motor carriers with three or fewer commercial vehicles need 
not undergo onsite compliance review; however 50 percent of all 
compliance reviews of all Mexican motor carriers shall be conducted on-
site; and 
(B) any Mexican motor carrier with 4 or more commercial vehicles that 
did not undergo an on-site safety exam under (a)(1)(C), shall undergo an 
on-site safety compliance review under this section. 

(3) requires Federal and State inspectors to verify electronically the status and 
validity of the license of each driver of a Mexican motor carrier commercial 
vehicle crossing the border; 

(A) for every such vehicle carrying a placardable quantity of hazardous 
materials; 
(B) whenever the inspection required in subsection (a)(5) is performed; 
and 
(C) randomly for other Mexican motor carrier commercial vehicles, but in 
no case less than 50 percent of all other such commercial vehicles. 

(4) gives a distinctive Department of Transportation number to each Mexican 
motor carrier operating beyond the commercial zone to assist inspectors in 
enforcing motor carrier safety regulations including hours-of-service rules under 
part 395 of title 49, Code of Federal Regulations; 
(5) requires, with the exception of Mexican motor carriers that have been granted 
permanent operating authority for three consecutive years-- 

(A) inspections of all commercial vehicles of Mexican motor carriers 
authorized, or seeking authority to operate beyond United States 
municipalities and commercial zones on the United States-Mexico border 
that do not display a valid Commercial Vehicle Safety Alliance inspection 
decal, by certified inspectors in accordance with the requirements for a 
Level I Inspection under the criteria of the North American Standard 
Inspection (as defined in section 350.105 of title 49, Code of Federal 
Regulations), including examination of the driver, vehicle exterior and 
vehicle under-carriage; 
(B) a Commercial Vehicle Safety Alliance decal to be affixed to each such 
commercial vehicle upon completion of the inspection required by clause 
(A) or a re-inspection if the vehicle has met the criteria for the Level I 
inspection; and 
(C) that any such decal, when affixed, expire at the end of a period of not 
more than 90 days, but nothing in this paragraph shall be construed to 
preclude the Administration from requiring reinspection of a vehicle 
bearing a valid inspection decal or from requiring that such a decal be 
removed when a certified Federal or State inspector determines that such a 
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vehicle has a safety violation subsequent to the inspection for which the 
decal was granted. 

(6) requires State inspectors who detect violations of Federal motor carrier safety 
laws or regulations to enforce them or notify Federal authorities of such 
violations; 
(7)(A) equips all United States-Mexico commercial border crossings with scales 
suitable for enforcement action; equips 5 of the 10 such crossings that have the 
highest volume of commercial vehicle traffic with weigh-in-motion (WIM) 
systems; ensures that the remaining 5 such border crossings are equipped within 
12 months; requires inspectors to verify the weight of each Mexican motor carrier 
commercial vehicle entering the United States at said WIM equipped high volume 
border crossings; and 
(B) initiates a study to determine which other crossings should also be equipped 
with weigh-in-motion systems; 
(8) the Federal Motor Carrier Safety Administration has implemented a policy to 
ensure that no Mexican motor carrier will be granted authority to operate beyond 
United States municipalities and commercial zones on the United States-Mexico 
border unless that carrier provides proof of valid insurance with an insurance 
company licensed in the United States; 
(9) requires commercial vehicles operated by a Mexican motor carrier to enter the 
United States only at commercial border crossings where and when a certified 
motor carrier safety inspector is on duty and where adequate capacity exists to 
conduct a sufficient number of meaningful vehicle safety inspections and to 
accommodate vehicles placed out-of-service as a result of said inspections. 
(10) publishes-- 

(A) interim final regulations under section 210(b) of the Motor Carrier 
Safety Improvement Act of 1999 (49 U.S.C. 31144 note) that establish 
minimum requirements for motor carriers, including foreign motor 
carriers, to ensure they are knowledgeable about Federal safety standards, 
that may include the administration of a proficiency examination; 
(B) interim final regulations under section 31148 of title 49, United States 
Code, that implement measures to improve training and provide for the 
certification of motor carrier safety auditors; 
(C) a policy under sections 218(a) and (b) of that Act (49 U.S.C. 31133 
note) establishing standards for the determination of the appropriate 
number of Federal and State motor carrier inspectors for the United States-
Mexico border; 
(D) a policy under section 219(d) of that Act (49 U.S.C. 14901 note) that 
prohibits foreign motor carriers from leasing vehicles to another carrier to 
transport products to the United States while the lessor is subject to a 
suspension, restriction, or limitation on its right to operate in the United 
States; and 
(E) a policy under section 219(a) of that Act (49 U.S.C. 14901 note) that 
prohibits foreign motor carriers from operating in the United States that is 
found to have operated illegally in the United States. 

(b) No vehicles owned or leased by a Mexican motor carrier and carrying hazardous 
materials in a placardable quantity may be permitted to operate beyond a United States 
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municipality or commercial zone until the United States has completed an agreement 
with the Government of Mexico which ensures that drivers of such vehicles carrying such 
placardable quantities of hazardous materials meet substantially the same requirements as 
United States drivers carrying such materials. 
(c) No vehicles owned or leased by a Mexican motor carrier may be permitted to operate 
beyond United States municipalities and commercial zones under conditional or 
permanent operating authority granted by the Federal Motor Carrier Safety 
Administration until-- 

(1) the Department of Transportation Inspector General conducts a 
comprehensive review of border operations within 180 days of enactment to 
verify that-- 

(A) all new inspector positions funded under this Act have been filled and 
the inspectors have been fully trained; 
(B) each inspector conducting on-site safety compliance reviews in 
Mexico consistent with the safety fitness evaluation procedures set forth in 
part 385 of title 49, Code of Federal Regulations, is fully trained as a 
safety specialist; 
(C) the requirement of subparagraph (a)(2) has not been met by 
transferring experienced inspectors from other parts of the United States to 
the United States-Mexico border, undermining the level of inspection 
coverage and safety elsewhere in the United States; 
(D) the Federal Motor Carrier Safety Administration has implemented a 
policy to ensure compliance with hours-of-service rules under part 395 of 
title 49, Code of Federal Regulations, by Mexican motor carriers seeking 
authority to operate beyond United States municipalities and commercial 
zones on the United States-Mexico border; 
(E) the information infrastructure of the Mexican government is 
sufficiently accurate, accessible, and integrated with that of United States 
enforcement authorities to allow United States authorities to verify the 
status and validity of licenses, vehicle registrations, operating authority 
and insurance of Mexican motor carriers while operating in the United 
States, and that adequate telecommunications links exist at all United 
States-Mexico border crossings used by Mexican motor carrier 
commercial vehicles, and in all mobile enforcement units operating 
adjacent to the border, to ensure that licenses, vehicle registrations, 
operating authority and insurance information can be easily and quickly 
verified at border crossings or by mobile enforcement units; 
(F) there is adequate capacity at each United States-Mexico border 
crossing used by Mexican motor carrier commercial vehicles to conduct a 
sufficient number of meaningful vehicle safety inspections and to 
accommodate vehicles placed out-of-service as a result of said 
inspections; 
(G) there is an accessible database containing sufficiently comprehensive 
data to allow safety monitoring of all Mexican motor carriers that apply 
for authority to operate commercial vehicles beyond United States 
municipalities and commercial zones on the United States-Mexico border 
and the drivers of those vehicles; and 
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(H) measures are in place to enable United States law enforcement 
authorities to ensure the effective enforcement and monitoring of license 
revocation and licensing procedures of Mexican motor carriers. 

(2) The Secretary of Transportation certifies in writing in a manner addressing the 
Inspector General's findings in paragraphs (c)(1)(A) through (c)(1)(H) of this 
section that the opening of the border does not pose an unacceptable safety risk to 
the American public. 

(d) The Department of Transportation Inspector General shall conduct another review 
using the criteria in (c)(1)(A) through (c)(1)(H) consistent with paragraph (c) of this 
section, 180 days after the first review is completed, and at least annually thereafter. 
(e) For purposes of this section, the term `Mexican motor carrier' shall be defined as a 
Mexico-domiciled motor carrier operating beyond United States municipalities and 
commercial zones on the United States-Mexico border. 
(f) In addition to amounts otherwise made available in this Act, to be derived from the 
Highway Trust Fund, there is hereby appropriated to the Federal Motor Carrier Safety 
Administration, $25,866,000 for the salary, expense, and capital costs associated with the 
requirements of this section. 

 
Pub. L. 110-28, U.S. Troop Readiness, Veterans’ Care, Katrina Recovery, and Iraq 
Accountability Appropriations Act, 2007, Section 6901: 

 
: 

 
(a) Hereafter, funds limited or appropriated for the Department of Transportation may be 
obligated or expended to grant authority to a Mexico-domiciled motor carrier to operate 
beyond United States municipalities and commercial zones on the United States-Mexico 
border only to the extent that-- 
            (1) granting such authority is first tested as part of a pilot program; 

(2) such pilot program complies with the requirements of section 350 of Public 
Law 107-87 and the requirements of section 31315(c) of title 49, United States 
Code, related to pilot programs; and 
(3) simultaneous and comparable authority to operate within Mexico is made 
available to motor carriers domiciled in the United States. 

 
    (b) Prior to the initiation of the pilot program described in subsection (a) in any fiscal 
year-- 

(1) the Inspector General of the  Department of Transportation shall transmit to 
Congress and the Secretary of Transportation a report verifying compliance with 
each of the requirements of subsection (a) of section 350 of Public Law 107-87, 
including whether the Secretary of Transportation has established sufficient 
mechanisms to apply Federal motor carrier safety laws and regulations to motor 
carriers domiciled in Mexico that are granted authority to operate beyond the 
United States municipalities and commercial zones on the United States-Mexico 
border and to ensure compliance with such laws and regulations; and 
(2) the Secretary of Transportation shall take such action as may be necessary to 
address any issues raised in the report of  the Inspector General under subsection 
(b)(1) and submit a report to Congress detailing such actions; and publish in the 



29 
 

Federal Register, and provide sufficient opportunity for public notice and 
comment-- 

(i) comprehensive data and information on the pre-authorization safety audits 
conducted before and after the date of enactment of this Act of motor carriers 
domiciled in Mexico that are granted authority to operate beyond the United 
States municipalities and commercial zones on the  United States-Mexico 
border; 
(ii) specific measures to be required to protect the health and safety of the 
public, including enforcement measures and penalties for  noncompliance; 
(iii) specific measures to be required to ensure compliance with section 
391.11(b)(2) and section 365.501(b) of title 49, Code of Federal Regulations; 
(iv) specific standards to be used to evaluate the pilot program and compare any 
change in the level of motor carrier safety as a result of the pilot program; and 
(v) a list of Federal motor carrier safety laws and regulations, including the 
commercial driver’s license requirements, for which the  Secretary of 
Transportation will accept compliance with a corresponding Mexican law or 
regulation as the equivalent to compliance with the United States law or 
regulation, including for each law  or regulation an analysis as to how the 
corresponding United States and Mexican laws and  regulations differ. 

 
    (c)  During and following the pilot program described in subsection (a), the Inspector 
General of the Department of Transportation shall monitor and review the conduct of the 
pilot program and submit to Congress and the Secretary of Transportation an interim 
report, 6 months after the commencement of the pilot program, and a final report, within 
60 days after the conclusion of the pilot program. Such reports shall address whether-- 

(1) the Secretary of Transportation has established sufficient mechanisms to 
determine whether the pilot program is having any adverse effects on motor 
carrier safety; 
(2) Federal and State monitoring and enforcement activities are sufficient to 
ensure that participants in the pilot program are in compliance with all applicable 
laws and regulations; and 
(3) the pilot program consists of a representative and adequate sample of Mexico-
domiciled carriers likely to engage in cross-border operations beyond United 
States municipalities and commercial zones on the United States-Mexico border. 

 
    (d) In the event that the Secretary of Transportation in any fiscal year seeks to grant 
operating authority for the purpose of initiating cross-border operations beyond United 
States municipalities and commercial zones on the United States-Mexico border either 
with Mexico-domiciled motor coaches or Mexico-domiciled commercial motor vehicles 
carrying placardable quantities of hazardous materials, such activities shall be initiated 
only after the conclusion of a separate pilot program limited to vehicles of the pertinent 
type. Each such separate pilot program shall follow the same requirements and processes 
stipulated under subsections (a) through (c) of this section and shall be planned, 
conducted and evaluated in concert with the Department of Homeland Security or its 
Inspector General, as appropriate, so as to address any and all security concerns 
associated with such cross-border operations. 
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APPENDIX G – PILOT PROGRAM CONCEPT DOCUMENT 
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COUNSEL: Barbara J. Chisholm argued the cause for petitioners International Brotherhood of 
Teamsters, et al. With her on the briefs were Stephen P. Berzon, Jonathan Weissglass, Diana S. 
Reddy, and Scott L. Nelson. 

 

Paul D. Cullen, Sr. argued the cause for petitioner Owner-Operator Independent Drivers Assn., 
Inc. With him on the briefs were Joyce E. Mayers and Paul D. Cullen, Jr. 

 

Michael P. Abate, Attorney, U.S. Department of Justice, argued the cause for respondents. With 
him on the brief were Tony West, Assistant Attorney General at the time the brief was filed, 
Ronald C. Machen, Jr., U.S. Attorney, David C. Shilton, John L. Smeltzer, and Michael S. Raab, 
Attorneys, Paul M. Geier, Assistant General Counsel, Federal Motor Carrier Safety 
Administration, and Peter J. Plocki, Deputy Assistant General Counsel. 

 

Randolph D. Moss and Brian M. Boynton were on the brief for amicus curiae California 
Agricultural Issues Forum in support of respondents. Seth T. Waxman entered an appearance. 

 

Stephan E. Becker and Daron T. Carreiro were on the brief for amicus curiae The United 
Mexican States in support of respondents. 

 

JUDGES: Before:  [**2] HENDERSON, ROGERS, and KAVANAUGH, Circuit Judges. 
Opinion for the Court filed by Circuit Judge KAVANAUGH. 

 

OPINION BY: KAVANAUGH 

 

OPINION 

 [*210]  KAVANAUGH, Circuit Judge: Pursuant to statute, the Federal Motor Carrier Safety 
Administration recently authorized a pilot program that allows Mexico-domiciled trucking 
companies to operate trucks throughout the United States, so long as the trucking companies 
comply with certain federal safety standards. Two groups representing American truck drivers, 
the Owner-Operator Independent Drivers Association and the International Brotherhood of 
Teamsters, contend that the pilot program is unlawful. We disagree and deny their petitions for 
review. 
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I  

Before 1982, trucking companies from Canada and Mexico could apply for a permit to operate in 
the United States. In 1982, concerned that Canada and Mexico were not granting reciprocal 
access to American trucking companies, Congress passed and President Reagan signed a law  
[*211]  that prohibited the U.S. Government from processing permits for companies domiciled in 
those two countries. The trucking dispute between the United States and Mexico has lingered 
since then. 

The United States and Mexico attempted to resolve the impasse when negotiating  [**3] the 
North American Free Trade Agreement. After NAFTA took effect in 1994, the U.S. Government 
announced a program that would gradually allow Mexico-domiciled trucking companies to 
operate throughout the United States. Soon thereafter, however, the U.S. Government announced 
that Mexico-domiciled trucking companies would be limited to specified commercial zones in 
southern border states. 

Mexico then complained to a NAFTA arbitration panel about that limited access. The panel ruled 
that the United States had to allow Mexico-domiciled trucking companies to operate throughout 
the United States. But the panel also explained that the United States could require those 
companies to comply with the same regulations that apply to American trucking companies. The 
panel also ruled that if the United States failed to allow Mexico-domiciled trucks to operate 
throughout the United States, Mexico would be permitted to impose retaliatory tariffs. 

In response, Congress passed and President George W. Bush signed a law that authorized the 
Federal Motor Carrier Safety Administration, part of the Department of Transportation, to grant 
permits to Mexico-domiciled trucking companies so long as the trucking companies  [**4] 
complied with U.S. safety requirements. See Pub. L. No. 107-87, § 350, 115 Stat. 833, 864 
(2001). As the U.S. Government worked to establish a permitting regime, Congress passed and 
President Bush signed another law requiring the Department of Transportation to implement a 
pilot program to ensure that Mexico-domiciled trucks would not make the roads more dangerous. 
See U.S. Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq Accountability 
Appropriations Act of 2007, Pub. L. No. 110-28, § 6901, 121 Stat. 112, 183 (2007). 

In 2007, FMCSA instituted a pilot program, but Congress passed and President Obama signed a 
law that expressly defunded the program before it was completed. See Omnibus Appropriations 
Act of 2009, Pub. L. No. 111-8, § 136, 123 Stat. 524, 932 (2009). After Mexico imposed $2.4 
billion in retaliatory tariffs in response, Congress passed and President Obama signed a law 
reinstating funds for the program. See generally Consolidated Appropriations Act of 2010, Pub. 
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L. No. 111-117, 123 Stat. 3034 (2009). In 2011, the agency again instituted a pilot program, see 
76 Fed. Reg. 40,420 (July 8, 2011), which the Drivers Association and the Teamsters now 
challenge on  [**5] multiple legal grounds. 

 

II  

The initial question is whether the Drivers Association and the Teamsters have standing to 
challenge the pilot program. The Government argues that the groups lack Article III standing, 
prudential standing, and organizational standing. We disagree. 

To establish Article III standing, a plaintiff or petitioner must demonstrate that it has suffered 
injury in fact; that its injuries are fairly traceable to the allegedly unlawful conduct; and that a 
favorable ruling would redress its injuries. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 
560-61, 112 S. Ct. 2130, 119 L. Ed. 2d 351 (1992). Here, both the Drivers Association and the 
Teamsters have suffered an injury in fact under the doctrine of competitor standing. The 
competitor standing doctrine recognizes that "economic actors suffer an injury in fact when 
agencies lift  [*212]  regulatory restrictions on their competitors or otherwise allow increased 
competition against them." Sherley v. Sebelius, 610 F.3d 69, 72, 391 U.S. App. D.C. 258 (D.C. 
Cir. 2010) (quotation marks and alteration omitted). Because the pilot program allows Mexico-
domiciled trucks to compete with members of both these groups, the Drivers Association and the 
Teamsters have suffered an injury in fact. The causation  [**6] and redressability requirements 
of Article III standing are easily satisfied because, absent the pilot program, members of these 
groups would not be subject to increased competition from Mexico-domiciled trucks operating 
throughout the United States. 

The Drivers Association and the Teamsters also meet the prudential standing "zone of interests" 
test. To establish prudential standing under the zone of interests test, the groups' asserted injuries 
"must be arguably within the zone of interests to be protected or regulated by the statute[s]" that 
they allege were violated. Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, 
132 S. Ct. 2199, 2210, 183 L. Ed. 2d 211 (2012) (quotation marks omitted). As the Supreme 
Court recently emphasized, the prudential standing test "is not meant to be especially 
demanding." Id. (quotation marks omitted). It "forecloses suit only when a plaintiff's interests are 
so marginally related to or inconsistent with the purposes implicit in the statute that it cannot 
reasonably be assumed that Congress intended to permit the suit." Id. (quotation marks omitted). 

In authorizing the pilot program, Congress balanced a variety of interests, including safety, 
American truckers'  [**7] economic well-being, foreign trade, and foreign relations. These 
trucking groups are plainly within the zone of interests of the statutes governing the pilot 
program. 

Finally, the Drivers Association and the Teamsters both have organizational standing. An 
organization has standing to seek injunctive relief if at least one of its members would have 
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standing and if the issue is germane to the organization's purpose. See Hunt v. Washington State 
Apple Advertising Commission, 432 U.S. 333, 342-43, 97 S. Ct. 2434, 53 L. Ed. 2d 383 (1977). 
Both groups satisfy these requirements: Their members are hurt by increased competition, and 
the groups exist to protect the economic interests of their members. 

We therefore conclude that both groups have standing to challenge the pilot program. 

III  

On the merits, we first consider the Drivers Association's arguments. 

The Drivers Association advances seven distinct arguments that the pilot program violates 
various statutes and regulations. We find none to be persuasive. 

First, the Drivers Association contends that the pilot program unlawfully allows Mexico-
domiciled truckers to use their Mexican commercial drivers' licenses. The Drivers Association 
says that the pilot program thus violates  [**8] a federal statute that provides: "No individual 
shall operate a commercial motor vehicle without a valid commercial driver's license issued in 
accordance with section 31308." 49 U.S.C. § 31302. Section 31308, in turn, requires the 
Secretary of Transportation to set "minimum uniform standards for the issuance of commercial 
drivers' licenses . . . by the States." Id. § 31308 (emphasis added). The Drivers Association 
contends that, working together, Sections 31302 and 31308 require all truck drivers operating in 
the United States to have commercial drivers'  [*213]  licenses issued by a State, and Mexico 
obviously is not a state. 

The relevant portions of Sections 31302 and 31308 were initially enacted in the 1990s. See 
Transportation Equity Act for the 21st Century, Pub. L. No. 105-178, § 4011, 112 Stat. 107, 407 
(1998); Pub. L. No. 103-272, § 1(d), 108 Stat. 745, 1020 (1994). Even if Sections 31302 and 
31308 alone might prohibit Mexican truckers from using their Mexican commercial drivers' 
licenses, two subsequent statutes made clear that Mexican commercial drivers' licenses are 
permissible. A statute enacted in 2001 requires the Federal Motor Carrier Safety Administration 
to verify that each  [**9] Mexican truck driver has the proper qualifications, "including a 
confirmation of the validity of the Licencia de Federal de Conductor [the Mexican-issued 
commercial driver's license] of each driver." Pub. L. No. 107-87, § 350(1)(B)(viii), 115 Stat. 
833, 864 (2001). A second statute enacted in 2007 requires the Secretary of Transportation to 
publish "a list of Federal motor carrier safety laws and regulations, including the commercial 
drivers['] license requirements, for which the Secretary of Transportation will accept compliance 
with a corresponding Mexican law or regulation as the equivalent to compliance with the United 
States law or regulation." U.S. Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq 
Accountability Appropriations Act of 2007, Pub. L. No. 110-28, § 6901(b)(2)(B)(v), 121 Stat. 
112, 184 (2007) (emphasis added). Those two statutes -- enacted in two separate public laws 
directly addressing the issue of Mexican trucks -- reflect Congress's decision to allow Mexican 
truckers with Mexican commercial drivers' licenses to drive on U.S. roads. 
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The Drivers Association would have us find that those two laws are worthless surplusage. 
Reading all of the relevant statutes  [**10] together, as we must, we think the more sensible 
conclusion is that Congress decided that Mexico-domiciled truckers with Mexican commercial 
drivers' licenses could drive on U.S. roads and that a Mexican commercial driver's license would 
be considered the essential equivalent of a state commercial driver's license for purposes of this 
statutory scheme. We therefore conclude that the pilot program allows Mexican truck drivers to 
use their Mexican-issued commercial drivers' licenses. 

Second, the Drivers Association argues that the pilot program violates a statute governing 
medical certificates for truckers. Under that statute, the Secretary of Transportation must ensure 
that "the physical condition of operators of commercial motor vehicles is adequate to enable 
them to operate the vehicles safely" and that the physical exams required of truckers are 
performed by examiners who have received adequate training and are listed on a national 
registry. See 49 U.S.C. §§ 31149(c)(1)(A)(i), (d). The Secretary has fulfilled that requirement by 
finding that issuance of a Mexican commercial driver's license, which requires a physical 
examination every two years, provides "proof of medical fitness to  [**11] drive." 49 C.F.R. § 
391.41(a)(1)(i). Moreover, the requirement that the examiner be listed on a national registry has 
not yet taken effect. See 77 Fed. Reg. 24,104, 24,105 (April 20, 2012). 

Third, the Drivers Association contends that the pilot program violates federal regulations 
establishing procedures for drug testing. By regulation, all drug tests must be processed at 
certified laboratories. See 49 C.F.R. § 40.81. The Drivers Association contends that the pilot 
program violates this regulation because the program allows for specimens to be collected in 
Mexico. But nothing in the regulation prohibits collection of the specimens in foreign countries 
so long as they are  [*214]  processed at a certified lab. Because the specimens collected under 
the pilot program must be sent to certified labs for processing, the pilot program complies with 
the cited drug testing regulations. 

Fourth, the Drivers Association claims that the three previously discussed parts of the pilot 
program allow Mexico-domiciled trucks to comply with Mexican law instead of U.S. law. And 
because trucking companies may receive a permit to operate in the United States only if they 
comply with applicable U.S. law, see 49 U.S.C. § 13902(a)(1),  [**12] the Drivers Association 
argues that the Secretary may not grant a permit to any company participating in the pilot 
program. However, as we have already explained, U.S. law permits Mexican truckers to use their 
Mexican commercial drivers' licenses and to rely on those licenses as proof of medical fitness to 
drive. And the pilot program's drug-testing rules are valid under U.S. law. The pilot program 
therefore does not substitute compliance with Mexican law for compliance with U.S. law; as a 
result, this catchall argument by the Drivers Association is unavailing. 

Fifth, the Drivers Association asserts that the agency granted "exemptions" to Mexico-domiciled 
trucking companies without following the proper statutory procedures. The statutory procedures 
cited by the Drivers Association for granting exemptions from safety regulations are contained in 
subsection (b) of 49 U.S.C. § 31315. But the statute makes clear that pilot programs such as this 
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one need not go through the separately listed procedures for exemptions. See 49 U.S.C. § 
31315(c). Therefore, this argument fails. 

Sixth, the Drivers Association argues that the agency failed to meet its obligation to publish a list 
of safety laws  [**13] and regulations for which it "will accept compliance with a corresponding 
Mexican law or regulation as the equivalent to compliance with the United States law or 
regulation" and that the agency failed to explain "how the corresponding United States and 
Mexican laws and regulations differ." U.S. Troop Readiness, Veterans' Care, Katrina Recovery, 
and Iraq Accountability Appropriations Act of 2007, § 6901(b)(2)(B)(v). But the agency in fact 
published such an analysis in the Federal Register. See 76 Fed. Reg. 20,807, 20,814 (April 13, 
2011). The agency therefore satisfied that requirement. 

Seventh, the Drivers Association contends that the pilot program is not "designed to achieve a 
level of safety that is equivalent to, or greater than, the level of safety that would otherwise be 
achieved through compliance with" applicable safety laws and regulations. 49 U.S.C. § 
31315(c)(2). The Drivers Association claims that the pilot program fails that requirement 
because it allows Mexico-domiciled truckers to rely on their commercial drivers' licenses, 
accepts those licenses as proof that a driver is medically fit to drive, and includes less stringent 
drug-testing procedures. However, as previously  [**14] explained, federal statutes, not the pilot 
program, enable Mexico-domiciled truckers to use their commercial drivers' licenses, and the 
pilot program complies with applicable U.S. drug-testing regulations. And the agency reasonably 
concluded that those requirements are designed to achieve an equivalent level of safety. Hence, 
the Drivers Association's arguments fail. 

 

IV  

Having concluded that the pilot program withstands all of the Drivers Association's challenges, 
we now turn to the six additional arguments advanced by the Teamsters. 

 [*215]  First, the Teamsters argue that the pilot program is unlawful because not all Mexico-
domiciled trucks are required to display a decal certifying that the truck complies with American 
safety standards. See 49 U.S.C. §§ 30112, 30115. But that decal requirement applies only if the 
trucks are "import[ed] into the United States" or are "introduce[d] . . . in interstate commerce" 
within the meaning of the Motor Vehicle Safety Act. 49 U.S.C. § 30112(a)(1). The agency 
concluded that the requirement does not apply to this class of Mexican trucks because the trucks 
are regularly driven into and out of the United States; they are not, in the agency's view, either 
imported  [**15] or introduced in interstate commerce. We must uphold the agency's 
interpretation of "import" and "introduce . . . in interstate commerce" unless Congress has 
unambiguously spoken to the contrary or unless the agency's interpretation is an unreasonable 
interpretation of an ambiguous statutory provision. See Chevron U.S.A. Inc. v. Natural 
Resources Defense Council, Inc., 467 U.S. 837, 842-43, 104 S. Ct. 2778, 81 L. Ed. 2d 694 
(1984). 
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In our view, the agency reasonably concluded that the ordinary meaning of "import" is "to bring 
(wares or merchandise) into a place or country from a foreign country in the transactions of 
commerce." WEBSTER'S NEW INTERNATIONAL DICTIONARY SECOND EDITION 1250 
(1945). That definition would apply to Mexico-domiciled trucks only if the trucks -- not the 
items they carry -- were brought into the country as commercial goods. That interpretation 
conforms to the longstanding rule that "vessels have been treated as sui generis, and subject to an 
entirely different set of laws and regulations from those applied to imported articles." The 
Conqueror, 166 U.S. 110, 118, 17 S. Ct. 510, 41 L. Ed. 937 (1897). Because the trucks 
themselves are the instrumentalities of commerce and not wares or merchandise, it was 
reasonable for the agency  [**16] to conclude that the trucks are not imported within the 
meaning of this statute. 

The agency also reasonably concluded that the trucks are not introduced in interstate commerce 
within the meaning of the Act. The Act defines "interstate commerce" as "commerce between a 
place in a State and a place in another State or between places in the same State through another 
State." 49 U.S.C. § 30102(a)(4). That definition does not include cross-border traffic between 
Mexico and the United States. Congress could have included foreign commerce in this 
definition, but it did not. 

The Teamsters cite National Association of Motor Bus Owners v. Brinegar, where this Court 
interpreted a definition of interstate commerce in a different statute to include all vehicles "on a 
public highway upon which interstate traffic is moving." 483 F.2d 1294, 1311, 157 U.S. App. 
D.C. 291 (D.C. Cir. 1973) (Robinson, J., controlling opinion). But Brinegar did not interpret the 
statute at issue in this case and did not involve foreign commerce and thus that case did not reach 
the question presented here. See id. at 1305. As a result, Brinegar does not foreclose the agency's 
interpretation of interstate commerce. In any event, even if Mexico-domiciled  [**17] trucks 
transporting goods between the United States and Mexico are "introduce[d] . . . in interstate 
commerce," the safety decal requirement still does not apply to those trucks because the safety 
decal requirement does not apply to the "introduction or delivery for introduction in interstate 
commerce of a motor vehicle or motor vehicle equipment after the first purchase of the vehicle 
or equipment in good faith other than for resale." 49 U.S.C. § 30112(b)(1). The Mexico-
domiciled trucks at issue in this case are driven into the United States to transport goods. The 
trucks themselves  [*216]  are not being resold. For that reason as well, the safety decal 
requirement simply does not apply to these trucks. 

Second, the Teamsters contend that the vision tests given to Mexican truck drivers require them 
to recognize only the color red while American truck drivers are required to recognize red, 
yellow, and green. However, the Teamsters' argument is foreclosed by International Brotherhood 
of Teamsters v. Peña, where this Court upheld the determination that Mexican medical standards 
need not be identical to American standards. See 17 F.3d 1478, 1484-86, 305 U.S. App. D.C. 
125 (D.C. Cir. 1994). Here, the agency adequately  [**18] explained its determination that the 
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Mexican medical standards, some of which are more stringent than the American standards, 
would provide a level of safety at least equivalent to the American standards taken as a whole. 

Third, the Teamsters assert that the pilot program is unlawful because Mexico has not granted 
U.S.-domiciled trucks "simultaneous and comparable authority" to operate in Mexico. See U.S. 
Troop Readiness, Veterans' Care, Katrina Recovery, and Iraq Accountability Appropriations Act 
of 2007, § 6901(a)(3). The Teamsters acknowledge that Mexico has granted U.S.-domiciled 
trucks legal authority to operate in Mexico, but complain that, as a practical matter, it is very 
difficult for American trucks to operate in Mexico. Because the statute requires Mexico to grant 
only legal authority to American trucks, the Teamsters' argument fails. 

Fourth, the Teamsters argue that the pilot program impermissibly grants credit to trucking 
companies that participated in the 2007 pilot program. Under the relevant regulation, the agency 
may "grant permanent operating authority to a Mexico-domiciled carrier no earlier than 18 
months after the date that provisional operating authority is granted."  [**19] 49 C.F.R. § 
365.507(f). The agency credits any time spent in the previous pilot program toward the 18 
months required under this pilot program. The Teamsters argue that interpretation is 
impermissible. But the text of the regulation does not prohibit the agency from crediting a 
company for time that it participated in the 2007 program. We therefore cannot say that the 
agency's interpretation is incorrect, much less unreasonably so. 

Fifth, the Teamsters contend that the pilot program does not include a "reasonable number of 
participants necessary to yield statistically valid findings." 49 U.S.C. § 31315(c)(2)(C). But this 
argument fails because an unlimited number of trucking companies may participate in the 
program. Whether Mexico-domiciled trucking companies ultimately avail themselves of the 
opportunity is outside the agency's control. The agency has therefore met its obligation to include 
a sufficient number of participants so as to yield valid results. The Teamsters also argue that the 
program cannot yield statistically valid findings because it focuses on the number of inspections 
rather than the number of participants, and because it presumes that Mexico-domiciled trucking 
companies  [**20] are as safe as their American counterparts. However, the Teamsters do not 
explain why the agency's approach is flawed, and in light of the degree of deference we give to 
the agency's statistical methodology, we cannot conclude that the program will yield invalid 
findings. See Alaska Airlines, Inc. v. Transportation Security Ad-ministration, 588 F.3d 1116, 
1120, 388 U.S. App. D.C. 442 (D.C. Cir. 2009). 

Sixth, the Teamsters contend that the agency violated the National Environmental Policy Act, 
which requires agencies to analyze the environmental impact of "major Federal actions 
significantly affecting the quality of the human environment."  [*217]  42 U.S.C. § 4332(C). In 
this case, the Act required the agency to prepare a document called an Environmental 
Assessment. See 40 C.F.R. § 1501.4(b). The agency did so. 

In Department of Transportation v. Public Citizen, the Supreme Court held that the agency was 
not responsible under NEPA for evaluating the environmental effects of the President's decision 
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to allow Mexican trucks on U.S. roads. See 541 U.S. 752, 765-70, 124 S. Ct. 2204, 159 L. Ed. 2d 
60 (2004). The Teamsters accept that holding. But they try to argue that the agency still had 
discretion to restrict the pilot program so as to mitigate the environmental  [**21] impacts. The 
Teamsters identified several alternatives the agency should have pursued. But, as the agency has 
explained, the short and dispositive answer to the Teamsters' argument is that the agency lacks 
authority to impose the alternatives proposed by the Teamsters and those alternatives would go 
beyond the scope of the pilot program. See Final Environmental Assessment of the Pilot 
Program on NAFTA Long-Haul Trucking Provisions, Docket No. FMCSA-2011-0097, at 6, 7-
10 (Sept. 2011) (describing agency's discretion and rejecting alternatives the agency lacks 
discretion to implement). 

In addition, the Teamsters contend that the agency released its environmental analysis too late. 
An agency's analysis must be released "before decisions are made and before actions are taken." 
40 C.F.R. § 1500.1(b). The Teamsters argue that the agency violated this requirement because it 
published its Environmental Assessment after it had already issued a final notice of intent to 
proceed with the pilot program. However, the Teamsters have not identified any aspect of the 
pilot program that the agency could have designed differently to reduce the environmental 
impacts, and the agency completed its Environmental  [**22] Assessment before authorizing any 
Mexico-domiciled trucking companies to operate under the program. Any technical error was 
therefore harmless and not grounds for vacating or remanding. See Nevada v. Department of 
Energy, 457 F.3d 78, 90, 372 U.S. App. D.C. 432 (D.C. Cir. 2006). 

* * * 

We deny the petitions for review. 

So ordered. 
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