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3neral Counsel 

Chip Wagoner, Assistant Attorney General 
Envi rmmental Protection Unit 
Of f ice o f  Attorney General 
State of Arizona 
1275 West Washington 
Phoenix,-.-AZ 85007 

Dea r Mr. Wagoner : 

Tinank you fo r  your l e t t e r  requesting my opinion on the a p p l i c a b i l i t y  of the 
Federal Preemption Section o f  the Federal Aviat ion Act (*Actw) (Section 105 
of the Act; 49 U.S.C. 91305) t o  the State of Arizona's regulat ion o f  
emergency a i r  ambulance operations. 

As you are aware, sectlon 105 proh lb l ts  states from regulat ing 'rates, 
routes, o r  services o f  any a i r  c a r r i e r  having au thor l ty  under t l t l e  I V  o f  
[the] Act t o  provide In te rs ta te  a i r  transportatfon.* It was enacted as 
sectlon 4 o f  t he  A i r l i n e  Deregulatfon Act o f  1978 (ADA) whose goal was t o  
loosen regulatory res t ra in t s  over a i r  ca r r i e rs  and t o  rely,' t o  a greater 
extent, on competlt lve market forces t o  provide eff ic iency, innovation,and 
1ou prfces i n  a i r  transportatlon. (Section 102 o f  the  Act; 49 U.S.C. 
51302). The culmination of the  a1 r t ranspor tat lon regulatory reform program 
was the termlnatfon o f  the C l v l l  Aeronautics Board's (CAB o r  Board) econcnnlc 
regulatory au tho r l t y  over a i r  ca r r i e rs '  damestic route and ra te  declslons and 
the t rans fer  o f  the  retnalnlng functions t o  the  Department o f  Transportatlon 
(DOT). By Inc lud ing  the  Federal Preemption Provlsfon I n  the  ADA, Congress 
Intended t o  prevent any State Interference w i t h  o r  f rus t ra t ion  o f  t he  
benefits of the  deregulation program. 

Section 105 p r o h i b l t s  states from regulat fng 'rates, routes, o r  servlces" of 
federal ly authorized a i r  carriers. This means the states my not  regulate I n  
areas f o m r l y  w i t h i n  the  CAB'S ju r l sd l c t i on .  Regulatory ~ e s p o n s l b l l l t l e s  
over a i r  t ranspor tat ion had been d lv lded between the Federal Avlat ion ' 
Mmln ls t ra t l on  (FAA), which has had primary respons ib l l l t y  f o r  safety and 
health matters, and the  Board, whl ch mainly handled economqc matters, such as 
p r i c i n g  and l lcensing. (See Delta A i r  Lines v. C,A.B., 543 F.2d 247, 260 
(D.C. C i r .  1976); ACAP e G l . ,  Car r ie r  tmrgency Hedka l  Equipment, 85 CAB 
2478, 2479 (1980) and 14 f f R  399.11Qid)). .. Accordingly, Ibel leve tha t  
section 105 does no t  preempt A r t i c l e  1 o f  the Arlzona leg l s la t l on  (Chapter 
21.1, EneTkncy Uedlcal Services), r e l a t i n g  t o  a i r  ambulance euergency 
aedical equipment and care, because t h i s  i s  i n  the FAA's  health and safety 
ama. I t  does, however, preempt A r t i c l e  2 o f  t h e  leg ls la t lon ,  t o  the extent  
A r t l c l e  2 governs the  economics o f  a i r  ambulance operat i  ons by In te rs ta te  a f r  
carr iers.  The preemption i s  e f fec t i ve  rregardlcss o f  t he  State's lnotlvation 
for enacting A r t i c l e  2 or f o r  promulgating regulatfons under it. 



A r t i c l e  2 authorizes the State t o  issue c e r t i f i c a t e s  of pub l i c  convenience and 
necessity t o  an a i r  ambulance operator; t o  regulate i t s  rates, operating and 
response times, base of operations, and accounting and report  systems; and t o  
impose bonding requirements. These activities were formerly the CAB'S 
responsl b i  l i t y ,  and now fa1 1 w i th in  the Department's regulatory j u r i sd i c t i on .  
(See Sections 401(d) ( l )  and 416(b)( l )  o f  the Act; 49 U.S.C. 4§1371(d)(l) and 
1386 (.b)(l)).  Plthough the State exempted a i r  ambulances from f i l i n g  t h e i r  
rates, the  A r t l c l e  2 s tatutory au thor i ty  t o  f i x  rates nevertheless I s  preempted 
by section 105. Further, a "base o f  operations" i s  a service area which 
imposes a s u f f i c i e n t  constraint  on a ca r r i e r ' s  geographic operations t o  
const i tu te a route, f o r  purposes o f  section 105 o f  the Act. (See 14 CFR 
201.5). 

Iapprecfi%e your concern tha t  a i  r ambulances which receive exemption au thor i ty  
under T i t l e  I V  of the Act and operate as so-called "Part 298 a i r  t a x i s "  (14 CFR 
Part 298) may, i n  fact, not conduct i n te rs ta te  a i r  t ransportat ion and be ' a i r  
car r ie rs "  in, name only. The d e f i n i t i o n  o f  " a i r  ca r r i e r "  f o r  purposes o f  
section 105, however, i s  wel l -sett led, and includes any a i r  c a r r i e r  w i th  
exemption au thor i ty  under Part 298. (See 14 CFR 399.110(d) and H hes A i r  
Corp. v. Publ ic  U t i l i t i e s  Cm'n, 644 F.2d 1334 (9th Cir. 1981) . - !&FEGVer ,  
the status of a i r  c a r r i e r  attaches t o  an operator a t  the time i t  receives tha t  
au tho r i t y  (See 14 CFR 399.110(c)). Your suggested approach, t o  exclude from 
section 105 o f  the Act those Part 298 a i r  t a x i s  t h a t  do not i n  f a c t  undertake 
t o  engage i n  a i r  t ransportat ion, has several flaws. It would be contrary t o  
congressional i n ten t  i n  enacting the  ADA; i t  would c o n f l i c t  w i t h  the  p l a i n  
language o f  section 105; i t  would weaken the  effectiveness o f  Part 298 
exemptions; and I t would create the  anomaly o f  greater federal regulation and 
oversight of a l r  t a x i s  i n  an era o f  federal  deregulation. A b ~ i t i ~ n a l l y ,I 
cannot accept your suggestion t h a t  Ishould consider sectlon 105 lnappl lcable 
t o  the  State scheme because the  l a t t e r  does no t  c o n f l i c t  w i t h  the  ADA. Section 
105 I s  a congressiona.lly mandated preemption provis ion t h a t  d i rec ts  DOT t o  
f u l l y  occupy economic regulat ion o f  a i  r carr iers .  

As I sa id  above, the  Federal Preemptlon prov is lon does not a f f e c t  A r t l c l e  1 of 
the l e g i s l a t i o n  inso far  as t h a t  A r t i c l e  per ta ins t o  heal th  and safety matters. 
The State may regulate I n  these areas as long as the FAA has not  occupied the  

3 Indeed, the  Chief Counsel o f  t he  House Comnlttee on Publ ic Works and ansp sport at ion, i n  a l e t t e r  t o  Representative Dale Mi l ford,  found the federal 
Preemption Section of H.R. 12611, which t h e  Conference Corni t tee subs tan t ia l l y  
adopted as Section 4 o f  the ADA, d i r e c t l y  applicable t o  Part 298 carr iers .  
(June 8, 1978 Cong. Rec. a t  HS238 - HS241). 



f i e l d .  2/ Iadvise you, however, t o  coordinate State regu la t ion  i n  these areas 
w i t h  your l o c a l  FAA o f f i c e s  t o  de tem lne  t he  extent  t o  which federal  
regu la t ions may govern. 

Please d'o no t  hes i t a te  t o  contact me I f  Ican be o f  f u r t h e r  assistance. 

sincerely,' 

Original signed by 
Jim J. Marquez 

Jim 3 .  Marquez 
Genera 1 Coun se 1 

Enclosure 

CC: 	 Eldon S. Gubler 
Manager, F l i g h t  Standards 
D i s t r ic t  O f f  i c e  
FAA 
15041 N. A i r po r t  Dr. 
Scottsdale , AZ 85260 

2 /- I n 1977, i t  had issued an Advanced Not ice o f  Proposed Rulemaking on P i  r 
Ambulance Service, s e t t i n g  sa fe ty  standards f o r  operators. 42 Fed. Reg. 37825. 
J u l y  25, 1977. The rulemaking was withdrawn t h e  f o l l w l n g  year. 43 Fed. Reg. 
36461, August 17, 1978. 
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