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CIVIL AIBONAUTICS BOARD 
WASHINGTON 25 ,  D. C *  

September 16, 1960 

Laurence A.Short, Esq. 
Chapman, Valsh b O'Comell 
1001 Connecticut Avenue 
Washington 6, D. C. 

Dear M r .  Short: 

This is i n  f u r t h e r  reply  t o  your l e t t e r  of August 22, 1960, 
requesting t he  opinion of the  General Counsel as t o  whether Japan 
A i r  Lines requires  add i t iona l  au thor i ty  from the  Board t o  undertake 
c e r t a i n  proposed operations. 

JAL i s  the  holder of a fo re ign  a i r  c a r r i e r  permit issued pursuant 
t o  Section 402 of t he  Federal Aviation Act authorizing it t o  engage 

h 
C. 

-1
f 
hin foreign air  t ranspor ta t ion between a point  o r  points  in Japan, t he  

intermediate point  Naha, Okinawa, and the  terminal point  Hong Kong, g
and i s  now providing se rv ice  pursuant t o  t h a t  authorization.  Inde- C 
pendently of i t s  authorizations under the  Federal Aviation Act, JAL 0 

operates between Tokyo and Singapore, v i a  Hong Kong and Ban~kok~without  
serving Okinawa. You s t a t e  t h a t  JAL intends t o  operate i t s  Ia i r c r a f t  which perform the  Tokyo-Okinawa-Hong Kong service  beyond 
t h e  terminal  point  Hong Kong t o  Bangkok and Singapore pursuant t o  
t he  operating au thor i ty  granted by those countr ies ,  Your spec i f i c  
question is whether it i s  necessary f o r  JAL t o  obta in  t he  approval 2
of the  Board f o r  t h a t  operation. 3 

It i s  my opinion t h a t  JAL w i l l  need add i t iona l  au thor i ty  from 
the Board. The type of author izat ion required w i l l  depend upon k-
whether JAL intends t o  take on a t  Okinawa t r a f f i c  which it w i l l  
discharge a t  Bangkok and Singapore, o r  v ice  versa, o r  whether it 
intends  only t o  combine i ts  present Tokyo-Okinawa-Hong ICong and 
Tokyo-Hong Kong-Bangkok-Singapore operatians so  as t o  u t l l i z e  the  
same a i r c r a f t ,  without carrying Okinawa-Bangkok o r  OkinawaSingapore 
t r a f f i c .  These two p o s s i b i l i t i e s  a r e  discussed separate ly  below, 

Section 402 of t h e  Act provides t h a t  "no fo re ign  a i r  c a r r i e r  
shall engage in foreign air  t ranspor ta t ion unless  the re  i s  i n  fo rce  
a permit issued by the  Board authorizing such c a r r i e r  so t o  engageen 
Section 101(21) def ines  fore ign air t ranspor ta t ion  as the  carr iage 
by a i r c r a f t  of persons o r  property as a coimon c a r r i e r  f o r  compensa- 
t i o n  o r  h i r e  "in commerce between" "a place in the United S t a t e s  
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and any place outs ide  thereof  ...." Since the  t ranspor ta t ion by JAL 
of t r a f f i c  o r ig ina t ing  a t  Okinawa and destined t o  Bangkok o r  Singapore 
would h v o l v e  the  ca r r iage  of persons and property '*in commerce be- 
tweenn a place in t h e  United S t a t e s  and a place outs ide  thereof,  it 
would cons t i t u t e  fore ign air t ranspor ta t ion  within the  meaning of 
Section lOl(21) and, therefore,  could not be performed unless author- 
i zed  by a permit issued pursuant t o  Section 402 of the  Act. 

The f a c t  that J a r s  Section 402 permit designates Hong Kong a s  
a terminal  point  on t h e  Okmawa segment has no bearing on the  question. 
Whether an operation mvolves foreign a i r  t ranspor ta t lon depends 
e n t i r e l y  upon an app l ica t ion  of the  de f in i t i on  i n sec t i on  101(21) 
t o  t h e  pa r t i cu l a r  se rv ice  proposed. The route descr ipt ion contauled 
in a Section 402 peruut merely s p e l l s  out  the scope of the au thor i ty  
t h e  Board has conferred under Section 402. It cannot l i m i t ,  or  
otherwise change t he  scope of the s t a t u t o r y  def in i t ion .  

It is t rue  t h a t  fore ign a i r  c a r r i e r s  holding Section 402 permits 
have been deemed t o  have the  r i g h t  t o  operate services  between a U.S. 
point  named i n  a permit and a foreign point  not so named, provided 
the f l i g h t s  operate via,  and land at, t he  designated terminal  point  
in the  homeland of t he  c a r r i e r .  However, these  wbeyond-homelandTv 
se rv ices  have not been pernutted on t he  theory t h a t  the  carr iage of 
t r a f f i c  between a United S t a t e s  point  named in a Section 402 permit 
and a foreign point  not  nailed i n  the  permit does not  constitute 
foreign a i r  t ranspor ta t ion.  Rather, they have been allowed simply 
on t he  ground t h a t  t he  Board i n  issuing t he  ? e m i t s  intended t o  grant  
au thor i ty  t o  engage in foreign a i r  t ranspor ta t lon between designated 
points in the United S t a t e s  and points beyond the homeland and t h a t  
t he  permits should therefore  be construed as impliedly granting the  
necessary Section 402 author i ty .  

There remains f o r  consideration the  question of whether the  Board 
i n  issuing a permit authorizing JAL t o  engage i n  foreign air  trans-
por ta t ion  between a point  o r  pomts  l n  Japan, the  intennediate point  
Okinawa, and t he  terminal point  Hong Kong intended t o  authorize the  
c a r r i e r  a l s o  t o  engage i n  foreign a i r  t ranspor ta t ion between Okinawa 
and a point o r  points  located beyond Hong Kong. The Board i t s e l f  
has never spel led out the  limits of these  implied beyond-terminal 
author izat ions ,  and in i t s  order on reconsideration i n  the Forei,qn 
Air Car r ie r  Off-Route Charter Invest inat ion (Order E-14896, dated 
February 3, 1960), e -q r e s s ly  decllned t o  pass on t h e  question of 
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whether operations beyond a terminal  point  t h a t  i s  not  i n  t he  home-
land of t he  c a r r i e r  were permissible. It thus appears t h a t  a f i n a l  
answer t o  this question could be given only by the  Board i t s e l f .  

While I cannot give you a de f in i t i ve  answer t o  this question, 
it i s  my opinion t h a t  t he  beyond-terminal au thor i ty  of a foreign air  
c a r r i e r  does no t  extend t o  operations beyond a terminal point  t h a t  
i s  i n  a t h i r d  country. Considerations of administrat ive convenience 
and comity, which appear t o  have l e d  t he  Board t o  describe routes 
in Section 402 permits extending only t o  the  homeland of the  ca r r i e r ,  
would not seem t o  me t o  apply with the  same force  t o  routee beyond 
a United S t a t e s  point  t o  a point  in a t h i r d  country. Additionally, 
in t h e  absence of some indicat ion of a contrary  i n t e n t  (and I have 
found no such ind ica t ion  in any Board dec i s ion ) , i t  would appear t h a t  
as a matter  of construction any theory of implied author izat ions  should 
be s t r i c t l y  l imi ted.  

Turning now t o  a combined operation t h a t  would not involve the  
ca r r iage  of t r a f f i c  between Okinawa and Bangkok o r  Singapore, it is 
c l e a r  t h a t  JXL i n  such an operation would not be engaging in foreign 
air t r anspor ta t ion  between any points o ther  than those between which 
it i s  expressly authorized by i t s  Section402 pe rn i t  so t o  engage. 
Accordingly, JAL would need no add i t iona l  au tho r i t y  under Section 402. 
However, i n  nly opinion it would have t o  ,dbtain a foreign f l i g h t  permit 
under Section 1108(b) of the  Act. 

Section 1108(b), insofa r  as per t inent  here, provides t h a t  fore ign 
reg i s te red  a i r c r a f t  may be navigated in the United S t a t e s  only i f  such 
navigation i s  authorized by permit, order, o r  regula t ion issued by the  
Board. The sect ion fu r the r  provides t h a t  nothing contained there in  
"sha l l  be deemed t o  l i m i t ,  modiky o r  mend Section 402 of t he  Act, but 
any foreign air  c a r r i e r  holding a permit under sa ld  Section 402 s h a l l  
not  be required t o  obta in  add i t iona l  authorization ...with respect  
t o  any operation authorized by sa id  pennit." The c r i t i c a l  question, 
therefore ,  is  whether a combined operation by JAL would cons t i t u t e  
an operation authorized by i t s  Section 402 permit. 

As  you note in your l e t t e r ,  the  question of combined operations 
was considered by the  Board in the  A i r  France polar route  case. There 
t h e  Board i n  issuing Air France a Section 402 permit authorizing it t o  
engage in foreign a i r  t ranspor ta t ion between t he  terminal point Lqs 
Angeles and a terminal  point  in France spec i f i c a l l y  d i rec ted  i t s  a t ten-
t i o n  t o  whether, i n  the  absence of a r e s t r i c t i o n  in the  permit, the  
c a r r i e r  in i t s  Los Angeles-Paris operations could exercise  t r a f f i c  
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r igh t s  a t  Montreal (including the taking on o r  discharge of t r a f f i c  
between Canada and France not moving in foreign a i r  transportation).  
The Board concluded tha t  a r e s t r i c t ion  was unnecessary, since the 
c a r r i e r  would require authorization f o r  a Montreal t r a f f i c  stop 
pursuant t o  Section 1108(b) or 402, depending upon the r ights  sought. 

Although the Board did not s p e l l  out the reasons fo r  i t s  conclusion, 
the opinion, i n  my judgment, stands for  the proposition tha t  an opera-
t i o n  t o  or  from the United States  by the holder of a Section 402 ?errnit 
combining on the same a i r c r a f t  t r a f f i c  moving in air transportation 
pursuant t o  the permit and t r a f f i c  not moving in a i r  transportation 
which the holder takes on or discharges at  a foreign point it is not 
authorized t o  serve under the permit does not const i tute  an operation 
authorized by a Section 402 permit. I recognize tha t  the foreign 
point ( ~ o n t r e a l )  in tha t  case was located between the terminal points 
named in the permit, ra ther  than beyond the foreign terminal as  i n  the 
case of JAL. However, in my opinion t h i s  difference would not make the 
Board's holding inapplicable to  the operation beyond Hong Kong. In  
t h i s  connection, it should be noted tha t  whereas Section 375.45 of the 
Board's Special Regulations grants blanket authori ty  under Section 
1108(b) f o r  the navigation of foreign registered a i r c r a f t  within the 
United States  f o r  t r a n s i t  f l i g h t s  in internat ional  a i r  service opera- 
tions, it spec i f ica l ly  provides tha t  the consolidation on the same 
a i r c r a f t  of an operation under the section with a service authorized 
under Section 402 i s  not authorized, 

You. questions have not been presented t o  the Board i t s e l f  and, 
accordingly, the views expressed herein represent only my own opinion 
in the matter. 

* 
Very t r u l y  yours, 

/s/ Robert L. Park 
Robert L. Park 

Acting General Counsel 



UNITED STATES OF AMERICA 

CIVIL AERDNAUTICS BOARD 

WASHINGTON, D. C. 


Adopted by the Civil Aeronautics Board 
at its office inWashington, D. C. 

on the l r p c - ici .I . i i : 3  
I 

- - - - - - - , - - - - - - - - - - - - - - -

In the matter of the application of 


JAPAN AIR LINES COMPANY 

for a permit pursuant to Section 1108(b) : 
of the Federal Aviation Act of 1958, as : 
amended. 

. . . . . . . . . . . . . . . . . . . . . .  


OBDER AUTHORIZING NAVIGATION OF 
FOXEIGN R E G I S r n  AIRCRAFT 

Japan Air Lines Company (JAL) is the holder of a foreign air carrier permit 

issued pursuant to Section 402 of the Federal Aviation Act of 1958, as amended, 

(~ct) authorizing it to engage in foreign air transportation between a point or 

points in Japan, the intermediate point &aha, Okinawa and the terminal point 

Hong Kong. On September 21, 1960, JAL filed with the Board an application pur- 

suant to Section 1108(b) of the Act to consolidate its Tokyo-Okinawa-Hong Kong 

service with its Tokyo-Hong Kong-Bangkok-Singapore operation, The Tokyo-

Singapore operation does not involve service to any United States point and 

therefore is conducted without Board authorization. In essence, JAL is seeking 

authority to combine on the same aircraft traffic between Tokyo, Okinawa and 

Hong Kong which is moving in air transportation, and traffic between Tokyo and. 

Bangkok or Singapore, which is not moving in air transportation, 


In support of its application JAL represents inter alia that it is in the 

process of shifting to a winter- schedule; that the Air Transport Agreement be- 

tween United States and Japan provides for a designated Japanese flag carrier 

to operate from Japan to Okinawa and beyond and that under this provision of 

the agreement JAL1s 402 permit for service between Japan and Hong Kong via 

Okinawa was approved; that it seeks no additional authorization to carry traffic 

destined for or originating at Okinawa; and that the combination of the two op- 

erations will not adversely affect any United States carrier or citizen, 


No protest to the subject application has been received. 




The Board concludes t h a t  there  i s  no reason t o  bel ieve t h a t  t he  combina- 
t i o n  of the  two operations i n  the  manner sought w i l l  adversely a f f e c t  any 
United S t a t e s  c a r r i e r  o r  any other  c i t i z e n  of the  United S t a t e s .  Moreover, 
t he  Board notes t h a t  the  A i r  Transport Agreement between United S t a t e s  and 
Japan provides f o r  a route between Japan and points  beyond Okinawa and, ac-
cordingly, t he  operation f o r  which au thor i ty  i s  sought could be authorized 
pursuant t o  Sect ion 402 of the  Act. Under these circumstances we f i nd  t h a t  
approval of the  appl icat ion i s  i n  the  i n t e r e s t  of the  public of the  United 
S t a t e s .  However, there  i s  nothing before the  Board t o  ind ic  e t h a t  grant  
of t h i s  au thor i ty  on an inde f in i t e  ba s i s  would be warranted.p Therefore, 
the  au tho r i t y  granted herein  w i l l  be l imi ted  t o  a six-month period. 

The Board i s  informed and f i nds  t h a t  rec ip roca l  r i g h t s  would be offered 
by t he  Japanese Government i n  l i k e  circumstances t o  United S t a t e s  ca r r i e r s .  
Upon consideration of the  foregoing, and ac t ing  pursuant t o  Section 375.70 
of the  Board's Spec ia l  Regulations and Sect ion 1108(b) of the  Act: 

1. That JAL be and it hereby i s  authorized t o  navigate between Naha, 
Okinawa, on the  one hand, and Bangkok and Singapore, on the  other ,  any air-
craft reg i s te red  under the  laws of Japan which it operates i n  foreign air 
t ranspor ta t ion  over i t s  route Japan-Okinawa-Hong Kong; Provided, That on 
f l i g h t s  operated pursuant t o  t h i s  author izat ion JAL s h a l l  not take on o r  
discharge at  Naha, Okinawa passengers, property and fore ign  m a i l  which it 
enplanes o r  deplanes at  a point  beyond Hong Kong and s h a l l  not grant  stop- 
overs at Naha, Okinawa t o  passengers which it enplanes o r  deplanes a t  
Hong Kong o r  beyond; 

2. That notwithstanding any provisions t o  the  contrary i n  Sect ion 375.42 
of the  Spec ia l  Regulations, t h i s  author izat ion s h a l l  be e f f ec t i ve  f o r  s i x  
months from the  date  of t h i s  Order; 

3 .  That the  au thor i ty  granted herein  may be amended, modified o r  re- 
voked at  any time i n  the  d i s c r e t i on  of the  Board without hearing. 

By the  C i v i l  Aeronautics Board: 

Robert C .  Lester  
Secre ta ry  

-1/ I n  addi t ion,  JAL has indicated an i n t e r e s t  i n  the  au thor i ty  only f o r  purposes 
of accomdating i t s  winter schedule. 



-- 

RECEIVED NOTATION 
NOTATIU; 
APPROVED Ocr 10 60 4 6 8  2 

MIHUTES SECTION 

CIVIL AERONAUTICS BOARD 

A i r  Operations 
October 10, 1960 

TO : Director,  Bureau of A i r  Operations 

FROM: 	 Chief, Spec ia l  Author i t ies  Division 

SUBJECT: 	 Japan A i r  Lines appl icat ion t o  consolidate 402 with 
non-402 operations 

I . RECO~11TI;Ei4DATI,j 

Approval f o r  s ix months. Draft order at tached.  

11. STATEMENT OF PROELEN 

A. On September 21, 1960, Japan A i r  Lines f i l e d  an  appl icat ion pursuant 

t o  Section 375.70 of the  Board's Specia l  Regulation t o  combine i t s  scheduled 

Tokyo-Okinawa-Hong Kong f l i g h t s  which i t  operates under a 402 permit, with i ts  

Tokyo-Hong Kong-BangkokSingapore f l i g h t s ,  which a r e  not spec i f i c a l l y  covered 

under JAL1s permit. I n  support of i t s  appl icat ion,  Japan A i r  Lines represents,  

i n t e r  a l i a ,  t h a t  it i s  i n  the  process of s h i f t i n g  t o  a winter operation; t ha t  

the  Japan-United S t a t e s  b i l a t e r a l  Agreement provides t ha t  a c a r r i e r  designated 

by the  Government of Japan has the r i g h t  t o  operate from Japan to  Okinawa and. 

beyond; t h a t ,  i t  does not des i re  t o  take on o r  discharge a t  a point  beyond 

Hong Kong passengers, cargo o r  mail  destined t o  o r  o r ig ina t ing  a t  Okinawa; m d  

t h a t  the  two authorized operations cannot adversely a f f e c t  any United S t a t e s  

c a r r i e r  o r  o ther  c i t i z en .  

B . 30 objections to  the  subject  appl icat ion have been received. 

111. BASIS FOR ~ C O ~ ~ D A T I O N  

A. The subject  appl icat ion was f i l e d  a f t e r  an exchange of correspondence 
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between applicant's counsel and the Board's Acting General Counsel. Japan 


Air Lines was advised that if the combined operation did not involve the 

carriage of traffic between Okinawa and Bangkok or Singapore it would not con- 

stitute foreign air transportation. However, the combination of the two opera- 

tions utilizing the same aircraft would require a foreign civil aircraft flight 

permit under Section 1108(b) of the Act, (Copy of the letter is attached as 

Appendix A. ) 

B. The request herein is similar in principle with that of Air France, 


which the Board authorized earlier this year. Air France was permitted to carry 


Montreal-France traffic on the same aircraft it used in its 402 service, pro- 


vided no local traffic would be carried between Los Angeles and Montreal 


(Order E-15127, dated April 20, 1960). The Board has also permitted the com- 


bination of certain other 402 operations with non-402 operations (see Orders 


E-13203, November 26, 1958;2-13042,October 2, 1958 and 3-L!+937, February 18, 


1960). 


C. The bilateral Agreement between United States and Japan provides for 


a carrier designated by the Government of Japan to render service to points 


beyond Hong Kong on the Tokyo-Okinawa-Hong Kong segment, The Board in issuing 


Japan Air Lines' 402 permit took into consideration the pertinent provisions of 


the bilateral, and had the carrier requested points beyond Hong Kong it could 


have been a proper subject for consideration at that time. Since the applicant 


only makes reference to proposed changes in its winter schedule, we recommend 


that the authorization be limited to a six-month period. 




In vi'ew of the foregoing. and in the absence of objections to the issu- 


ance of the requested permit, we believe that the Board would be warranted 


in granting the authorization sought, 


Coordinated: 



