
CIVIL AERONAUTICS BOARD 
WASHINGTON. D.C. 20428 IN REPLY REFER TO: 

Robert D. Papkin, Esq.  
Squire, Sanders & Dempsey  
1201 Pennsylvania Avenue, N.W.  
Washington, D.C. 20004  

Dear M r .  Papkin: 

This  i s  i n  r e p l y  t o  your  recent  l e t t e r  request ing  an i n t e r p r e t a t i o n  o f  
t h e  sec t i on  1108( b )  cabotage p r o h i b i t i o n  w i t h  respect  t o  proposed cargo 
operat ions o f  AVIANCA. As we understand AVIANCA's proposal, the c a r r i e r  
would c a r r y  cargo on a through a i r  w a y b i l l  between New York and f o r e i g n  
p o i n t s  on AVIANCA' s au thor ized Colombia-Panama C i ty-Jamaica-Miami -New York 
route,  w i t h  a transshipment t o  a separate AVIANCA f l i g h t  a t  Miami. We 
understand, however, t h a t  the cargo would be c a r r i e d  only  t o  po in t s  on the  
au thor ized rou te  which inc ludes  Miami and New York as coterminal  po in ts .  

Based on our  understanding o f  t he  proposed operat ion, i t  i s  our view 
t h a t  the  Miami cargo transshipment opera t ion  would no t  be precluded by t he  
cabotage p r o h i b i t i o n  o f  sec t ion  1108(b) of the  Federal A v i a t i o n  Act. 
A1 though t h e  Qantas case, 29 CAB 33', 36 (19591, d e a l t  p r i m a r i l y  w i t h  ques- 
t i o n s  o f  passenger stopovers, as you have noted, cargo transshipment opera- 
t i o n s  a l s o  appear t o  have been c l e a r l y  contemplated under the  stopover 
doc t r i ne .  Thus, where the  o r i g i n  and d e s t i n a t i o n  on the a i r  wayb i l l  
c o n s t i t u t e  t r a n s p o r t a t i o n  between a U.S. and a f o r e i g n  p o i n t ,  and t h e  
transshipment i s  made between f l i g h t s  on the same fo re ign  a i r l i n e s  f o r  
t r a n s p o r t a t i o n  over an author ized route,  the f a c t  t h a t  the cargo i s  c a r r i e d  
between two U.S. p o i n t s  p r i o r  o r  subsequent t o  the  transshipment does not,  
i n  our  view, c o n s t i t u t e  p r o h i b i t e d  cabotage under sec t ion  1108(b) o f  the  
Act. AVIANCA could, there fore ,  t ranssh ip  cargo a t  Miamf c a r r i e d  on 
a i r c r a f t  rou ted  through the  in te rmed ia te  p o i n t s  Panama o r  Jamaica f o r  
onward shipment t o  New York on a through f l i g h t  which d i d  n o t  operate as 
f requen t l y ,  or which d i d  n o t  stop a t  one o f  the in te rmed ia te  p o i n t s  
invo lved.  S i m i l a r l y ,  AVIANCA cou ld  t ranssh ip  a t  Miami , New York 
o r i g i n a t i n g  cargo dest ined f o r  the au thor ized f o r e i g n  in termediate p o i n t s  
t o  a Miami-Jamaica-Panama-Colombia f l i g h t  which d i d  n o t  o r i g i n a t e  i n  Mew 
York. 



M r .  Robert D. Papkin (2 )  

I am sure you recognize t h a t  the views here expressed are those o f  the 
O f f i c e  o f  the  General Counsel, and do n o t  necessa r i l y  r e f l e c t  the views o f  
t h e  Board. Moreover, ou r  op in ion  i s  l i m i t e d  t o  the f a c t s  presented by you, 
as we understand them. 

S incere ly ,  

I v a r s  V. Me11 ups 
Ac ting General Counsel 
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November 1 9 ,  1982 

N r .  I v a r s  V. Mellups  
Acting General Counsel  
C i v i l  Aeronaut ics  oar%  
1825 Connect icut  Avenue, N . W .   
Washington, D.C. 2 0 4 2 8   

Dear Mr. Mellups: 

I am w r i t i n g  on behalf  of t h e  Colombian a i r  carrier 
Aerovias Nacionales de Colombia, S .A. (AVIANCA) t o  r eques t  
an opinion regarding  the proper  i n t e r p r e t a t i o n  of t h e  
c&otage p rov i s ion  o f  t h e  Federa l  Aviat ion Act (Sec t ion  
1108 (b)) . AVIANCA1s c u r r e n t  ' foreign c a r r i e r  permi t  (Order 
78-10-135) a u t h o r i z e s  t h a t  c a r r i e r  t o  provide t r a n s p o r t a t i o n  
w i t h  r e s p e c t  t o  persons ,  proper ty  o r  m a i l  between,-..among 
o t h e r  r o u t e s ,  a p o i n t  o r  p o i n t s  i n  Colombia, s p e c i f i e d '  
i n t e rmedia te  p o i n t s ,  and t h e  co-terminal p o i n t s  M i a m i ,  
E'lorida and New York, N e w  York. For many y e a r s  AVIANCA has  
~ r o v i d e d  passenger  s e r v i c e  between Colombia and New York 
both  on a nonstop b a s i s  and with a s t o p  a t  M i a m i .  A t  t h e  
p r e s e n t  t ime,  AVIANCA a l s o  provides d i r e c t  nonstop cargo 
s e r v i c e  t o  both Miami and N e w  York. 

AVIANCA has  determined t h a t  c u r r e n t  i n t e r n a t i o n a l  
market cond i t ions  r e q u i r e  a  change i n  t h e  p a t t e r n  of i t s  
ca rgo  s e r v i c e s  involv ing  New York. AVIANCA is proposing 
t o  c a r r y  southbound cargo d e s t i n e d  f o r  p o i n t s  o u t s i d e  t h e  
United S t a t e s  from N e w  York t o  Miami on one of i t s  f l i g h t s  
with t h a t  cargo t o  be  t r a n s p o r t e d  from Miami by AVIANCA t o  
one of t h e  f o r e i g n  d e s t i n a t i o n s  t h a t  it i s  a u t h o r i z e d  t o  
s e r v e  on a second AVIANCA a i r c r a f t .  A l l  such t r a f f i c  would 
t r a v e l  under through a i r w a y b i l l s  showing t r a n s p o r t a t i o n  
e x c l u s i v e l y  from N e w  York t o  t h e  r e l e v a n t  a u t h o r i z e d  fo re ign  
p o i n t .  AVIANCA may a l s o  perform s i m i l a r  o p e r a t i o n s  wi th  
r e s p e c t  t o  northbound f l i g h t s .  I n  t h e  case  of  northbound 
o p e r a t i o n s ,  cargo  e i t h e r  would be he ld  i n  bonded Customs 
s t o r a g e  i n  M i a m i  pending t r a n s f e r  between AVIANCA a i r c r a f t  
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o r  woulci be c l e a r e d  through Customs a t  M i d .  The s t a f f  of 
t h e  Bureau of I n t e r n a t i o n z l  Avia t ion  h a s  exp res sed  concern 
t o  us t h a t  t h e  o p e r a t i o n s  proposed by AVIAXCI; might c o n s t i -  
t u t e  cabotage  under  Sec t ion  1108 (b) of  t h e  F e d e r a l  Av ia t ion  
Act of 1 9 5 8  es mended .  We b e l i e v e  t h a t  t h i s  concern is  
u n j u s t i f i e d ,  and t h a t  i n  f a c t  t h e  Bosrd has  p r e v i o u s l y  
e x p r e s s l y  r ecogn ized  t h z t  AVIPNCA's proposed o p e r a t i o n s  do 
no< c o n s t i t u t e  czbotage .  For t h i s  r e a s o n ,  w e  r e q u e s t  your 
op in ion  t h a t  the o p e r a t i ~ n s  d e s c r i b e d  i n  t h i s  l e t t e r  are 
a u t h o r i z e d  under t h e  Fede ra l  Avia t ion  A c t  and t h e  te rms  of 
AVIANCA's  f o r e i g n  carrier p e r m i t .  O f f i c i a l s  of t h e  Uni ted 
S t a t e s  ~ u s t o m s ' s e r v i c e  have t o l d  u s  t h e y  r e g a r d  t h i s  problem 
as  an a v i a t i o n  and n o t  a Customs problem, and t h a t  t h e y  
would be w i l l i n g  t o  a l l o w  AVIANCA t o  o p e r a t e  i n  t h e  manner 
se t  f o r t h  above i f  t h e  CAB has  no o b j e c t i o n .  

I n  p e r t i n e n t  p a r t ,  Sec t ion  1108(b )  p r o v i d e s  as  
fo l lows:   

"Foreign c i v i l  a i r c r a f t  p e r m i t t e d  t o  n a v i g a t e  i n  the 
United S t a t e s  under  t h i s  s u b s e c t i o n  may be  a u t h o r i z e d  
by t h e  Board t o  enqage i n  a i r  commerce w i t h i n  the 
United States  excep t  t h a t  t h e y  s h a l l  n o t  t a k e  on a t  
any p o i n t  w i t h i n  t h e  Uni ted  S t a t e s ,  p e r s o n s ,  p r o p e r t y ,  
o r  m a i l  carried f o r  com?ensation o r  h i r e  and d e s t i n e d  
f o r  a n o t h e r  p o i n t  w i t h i n  t h e  Uni ted S t a t e s ,  unless 
s p e c i f i c a l l y  a u t h o r i z e d  under S e c t i o n  416(b)  ( 7 )  o f  
t h i s  A c t  or  under  r e g u l a t i o n s  p r e s c r i b e d  by t h e  Secre-
t a r y  a u t h o r i z i n g  Uni ted  S t a t e s  a i r  carriers t o  engage 
i n  o t h e r w i s e  a u t h o r i z e d  common c a r r i a g e  and c a r r i a g e  
of  ma i l  w i t h  f o r e i g n - r e g i s t e r e d  a i r c r a f t  under l e a s e  
o r  c h a r t e r  t o  them wi thou t  crew. " 

S i n c e  AVIANCA has no exemption under S e c t i o n  4 1 6  (b)( 7 )  t h a t  
would a u t h o r i z e  t h e  proposed p a t t e r n  of o p e r a t i o n  and s i n c e  
t h i s  o p e r a t i o n  would n o t  c o n s t i t u t e  common c a r r i a g e  by an 
a u t h o r i z e d  Uni ted  S t a t e s  a i r  carr ier ,  t h e  e s s e n t i a l  q u e s t i o n  
i s  whether  by per forming  t h e  f l i g h t s  d e s c r i b e d  i n  t h i s  
l e t t e r  AVIANCA would be  t a k i n g  on w i t h i n  t h e  Uni ted  S t a t e s  
~ r o p e r t yc a r r i e d  f o r  compensation o r  h i r e  and d e s t i n e d  f o r  
Hnother p o i n t  i n  t h i s  coun t ry .  

n l t l a t e d  t h r s  p roceed ing  t o  consider a 
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r e q u e s t  by Qantas f o r  2 r u l i n g  t h a t  fo re ign  c a r r i e r s  a r e  
perriiitted t o  c a r r y  on domestic U.S. segnents  i n t e r n a t i o n a l  
t r a f f i c  which they  60 n o t  c a r r y  i n t o  o r  o u t  o f  t h e  United 
S t a t e s .  The Board ccnclu6ed t h a t  t h e  c a r r i a g e  of such 
" fo re ign  t r a n s f e r  t r a f f i c "  by fo re ign  c a r r i e r s  would c o n s t i -  -.~ , t eczbotage forbidden by Sec t ion  1108(b)  and n o t  wi th in  -
t h e  scope of t h e  terms of t h e  r e l e v a n t  Sec t ion  4 0 2  permi ts ,  
?he 3 o a r d 1 s  o ~ b n i o n  went beyond d i s c u s s i n g  t h i s  narrow 
q u e s t i o n ,  however, since t h e  Board i n d i c a t e d  t h a t  confusion 
had a r i s e n  on cabotage i s s u e s  i n  t h e  p a s t  and it wished t h i s  
opinion " t o  be t h e  s t a r t i n g  p o i n t  f o r  f u t u r e  s o l u t i o n  of 
problems a r i s i n g  i n  t h i s  generz l  a r e a . "  [29 C.A.B. a t  4 0 ,  
n. 17.1 The Board d iscussed  t h e  p r e c i s e  i s s u e  r a i s e d  by  
$-VII;NCA8s proposed opera t ions  i n  t h e  fo l lowing terms :  

"Moreover, 'whether by reason of  former Sec t ion  6 
of t h e  A i r  Commerce Act o r  o the rwise ,  t h e  genera l ly  
p r e v a i l i n g  view (except  f o r  a  comparatively r e c e n t  
r u l i n g  by our  s t a f f  mentioned subsequent ly i n  t h i s  
opin ion)  zppears  t o  have been t h a t  t r a n s p o r t a t i o n  may 
be provided between two, U.S. p o i n t s  by a fo re ign  a i r  
c a r r i e r  only  where t h e  same a i r  c a r r i e r  ~ r o v i d i n g  a 
domestic por t ion  of  t h e  t r a n s p o r t a t i o n  a l s o  provides 
t r a n s p o r t a t i o n  t o  o r  from an unauthorized fo re ign  p o i n t ,  
and where both t h e  domestic and fo re ign  segments of 
t h e  journey z r e  covered by through t i c k e t s  o r  b i l l s  of 
l a d i n g ,  o r  i n  circumstances where t h e  c a r r i e r  is merely 
t r a n s p o r t i n g  a c r o s s  t h e  United S t a t e s  t r a f f i c  picked up 
by it a t  a f o r e i g n  p o i n t  and t o  be d ischarged by it a t  
y e t  ano the r  fo re ign  p o i n t .  I n  o t h e r  words, under U .S. 
a u t h o r i z a t i o n s  pe rmi t t ing  commercial access  t o  t h i s  
n a t i o n ,  a  fo re ign  c a r r i e r  may i n c i d e n t a l l y  t r a n s p o r t  
wi th in  t h i s  count ry  only  t h a t  t r a f f i c  which it brings 
i n  o r  c a r r i e s  out .  l' [ 2 9  C .A.B .  a t  36 (emphasis 
s u p p l i e d ) 1 . 

h h i l e  much of t h e  d i scuss ion  i n  t h e  Qantas  opin ion  speaks 
i n  terms of passenger  o p e r a t i o n s ,  p a r t i c u l a r l y  where 
fo re ign  t r a n s f e r  t r a f f i c  i s  concerned, t h i s  i s  undoubtedly 
because Q a n t a s '  r eques t  f o r  r u l i n g  d e a l t p r i m a r i l y  wi th  
passenger  f l i g h t s .  The n o t i c e  of proposed rulemaking which 
i n s t i t u t e d  t h e  Qantas  case  I29  C . A . 3 .  4 7 - 4 8 ]  c l e a r l y  r e f e r s  
t o  t h e  c ~ r r i a ~ e o f e r s o n s ,  p r o p e r t y ,  o r  mai l"  and 
" t r a f f i c "  -- both of  which terms obviously inc lude  cargo 
o p e r a t i o n s .  he discuss ion  of  t h i s  p a r t i c u l a r  po in t  i n  t h e  
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Qzntzs  opinion z s  c i t e d  zbcve, a s  wel l  a s  t h e  Board ' s  
hold ing  i n  that c a s e  and the  terms of Sec t ion  1108(b)  
i t s e l f  do no t  < i s t i n w i s h  between pessenger u l d  cargo opera- 
t i o n s .  Accordingly,  it is  c l e a r  t h a t  t h e  Board ' s  previous 
r u l i n g  i n  t h e  Qantas  case  governs t h e  ques t ion  r a i s e d  i n  
t h i s  l e t t e r ,  and t h a t  t h e  o p e r a t i o n s  which AVIANCA proposes 
a r e  wi th in  i t s  c u r r e n t  a u t h o r i t y .  

I t  a l s o  should be noted t h a t  t h e r e  i s  no  po l i cy  reason 
f o r  p r o h i b i t i n g  t h e s e  opera t ions  by AVIANCA o r  f o r  imposing 
s p e c i a l  r e s t r i c t i o n s  on them. There i s  no s i g n i f i c a n t  
l i k e l i h o o d  t h a t  t h e  opera t ion  of  t h e s e  f l i g h t s  w i l l  r e s u l t  
i n  t h e  c z r r i a g e  of  cabotage t r a f f i c  between N e w  York and 
Miami. I n  t h e  f i r s t  p l ace ,  A V I M C A  is  we l l  aware t h a t  it 
i s  n o t  au thor ized  t o  c a r r y  any t r z f f i c  between t h e s e  p o i n t s ,  
except  t h a t  t r a f f i c  which it i s  b r ing ing  i n t o  o r  out  of the 
United S t a t e s :  The c a r r i e r  i n t e n d s  t o  comply wi th  t h e  
p rov i s ions  of t h e  Federal  Avia t ion  Act i n  t h i s  a r e a  as we l l  
2s i n  o t h e r s ,  and thus  w i l l  t a k e  s t e p s  t o  p reven t  t h e  
unlawful d i v e r s i o n  of t h i s  ca rgo  from i t s  i n t e r n a t i o n a l  
journey. 

Secondly, s i n c e  AVIPBCA i s  permi t ted  t o  perform 
i n t e r n a t i o n a l  t r z n s p o r t a t i o n  o n l y ,  a l l  a i r n a y b i l l s  i s s u e d  
wi th  r e s p e c t  t o  N e w  Pork shipments w i l l  n e c e s s a r i l y  be for 
t r z n s p o r t a t i o n  between New York and an au thor ized  fo re ign  
p o i n t .  I n  view of t h e  numerous a i r  cargo s e r v i c e s  offered 
between New York and fi1iarrL b y  U.S. c a r r i e r s ,  the economic 
p e n a l t y  of paying f r e i g h t  rztes t o  a more d i s t a n t  fo re ign  
p o i n t  w i l l  i n e v i t a b l y  d e t e r  s h i p p e r s  from a t tempt ing  t o  send 
l o c a l  consignments between New York and Miami on AVIANCA 
f l i g h t s .  F i n a l l y ,  i t  should be noted that the type  of 
opera t ion  t h a t  AVIANCA i s  proposing here  i n  t h e  cargo a r e a  
h a s  been performed by AVIFiSCA and a l l  o t h e r  f o r e i g n  c a r r i e r s  
having United S t z t e s  co-terminzl  p o i n t s  i n  t h e  passenger 
area f o r  many y e a r s .  AVImCA does n o t  b e l i e v e  t h a t  t h e r e  i s  
any g r e a t e r  l i k e l i h o o d  t h a t  cargo  t r a f f i c  w i l l  be d i v e r t e d  
from i n t e r n z t i o n a l  f l i g h t s  s o  as  t o  c o n s t i t u t e  unlawful 
cabotage than  would be t r u e  i n  t h e  passenger  area. 

AVIANCA would a l s o  note  t h a t  it does n o t  b e l i e v e  t h a t  
i t s  proposed change i n  t h e  p a t t e r n  of i t s  ca rgo  opera t ions  
w i l l  c r e a t e  security problems. While t h i s  is an issue 
p r i m a r i l y  w i t g i n  t h e  j u r i s d i c t i o n  of t h e  Customs Serv ice ,  
AvIANCA recognizes  t h e  heightened s e n s i t i v i t y  which t h e  
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Bozrd has  d isp layed t o  i s s u e s  of t h i s  s o r t  r e c e n t l y .  The 
ques t ion  wouid seem t o  a r i s e  s o l e l y  wi th  r e s p e c t  t o  north- 
bound o p e r z t i o n s .  Once a cargo  shipment d e s t i n e d  f o r  New 
York a r r i v e s  a t  M i & ,  AVIIiNCA would have two a l t e r n a t i v e s .  
One p o s s i b i l i t y  would be t o  c l e a r  t h a t  shipment through 
Custoins a t  P'liaxi f o r  subsequent passage t o  N e w  York. Since 
Customs c lez rznce  i s  normally handled by t h e  consignee,  t h i s  
i s  en a l t e r n a t i v e  xhich  i s  u n l i k e l y  t o  r e c e i v e  s i g n i f i c a n t  
use.  T h e  o t h e r  a l t e r n a t i v e  w i l l  be f o r  AVIANCA t o  t r a n s f e r  
t h i s  cargo t o  bonded Customs s t o r a g e  f a c i l i t i e s .  Under 
Customs Serv ice  r e g u l a t i o n s ,  AVIANCA i s  requ i red  t o  account 
f o r  a l l  ce rgo  t h a t  moves i n  and o u t  of  such f a c i l i t i e s  and 
t o  maintain c a r e f u l  s e c u r i t y .  There i s  no reason t o  be l i eve  
t h a t  t h i s  type  of opera t ion  w i l l  i n  any way s i g n i f i c a n t l y  
i n c r e a s e  t h e  r i s k s  of  unlawful impor ta t ions  i n t o  t h e  United 
S t a t e s ,  Indeed, AVIANCA would n o t e  t h a t  t h i s  i s  p r e c i s e l y  
t h e  same procedure t h a t  would be u t i l i z e d  i f  AVIANCA were 
holding cargo f o r  t r a n s f e r  t o  another  c a r r i e r  i n  bond a t  
Miami. A V I M C A  knows o f  no reason why t h i s  procedure,  i f  
acceptable  wi th  r e s p e c t  t o  i n t e r l i n e  shipments,  should no t  
provide e f f e c t i v e  s e c u r i t y  f o r  o n l i n e  cargo t r a n s f e r s  a s  
we l l .  

F i n a l l y ,  it i s  our  understanding t h a t  t h e  Board has 
p rev ious ly  advised  t h e  United S t a t e s  Customs Serv ice  t h a t  a 
very s i m i l a r  opera t ion  by zno the r  f o r e i g n  a i r  c a r r i e r  d i d  
no t  v i o l a t e  t h e  cabotage p r o v i s i o n s  of t h e  A c t .  Attached i s  
a copy of a memorandum da ted  June 1 9 ,  1981 from t h e  C a r r i e r  
Rulings Brmch of t h e  United S t a t e s  Customs S e r v i c e  i n  
Washington t o  t h e  Regional C o m i s s i o n e r  o f  Customs i n  Miami. 
That memorandum s t a t e s :  

". . . t h e  CAB i n t e r p r e t s  s e c t i o n  i508(b) t o  permit  a 
f o r e i p -  c a r r i e r  t o  t r a n s p o r t  between two p o i n t s  i n  the 
United S t a t e s  on one a i r c r a f t  passengers  and cargo t h e  
c a r r i e r  t r a n s p o r t e d  t o  o r  from t h i s  country on  another  
a i r c r a f t ,  provided t h e  domestic segment of t h e  c a r r i a g e  
i s  p a r t  of a cont inuous journey. The CAB goes on t o  
s t a t e  t h a t ,  f o r  passengers ,  a cont inuous journey can be 
one t h a t  l a s t s  f o r  no more than  a  y e a r ,  provided t h e  
a i r  t r z n s p o r t a t i o n  i s  on a s i n g l e  t i c k e t  and, f o r  cargo 
a cont inuous journey inc ludes  i n t e r r u p t i o n s  i n  t h e  
t r a n s p o r t a t i o n ,  provided t h e  cargo i s  n o t  changed i n  
n a t u r e  d u r i n g  t h e  i n t e r r u p t i o n s .  " 
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W e  hzve been unable t o  ob tc in  5 copy of t h e  CPB l e t t e r  
r e f e r r e 6  t o  i n  t h e  memormd-an, but  t h e  summary o f  t h e  le t ter  
c e r t r i n l y  sugges t s  2 p o s i t i o n  i d e n t i c a l  t o  t he  p o s i t i o n  
advocated by AVIAVCA i n  t h i s  l e t t e r .  

In  view of  t h e  foregoins  c o n s i d e r a t i o n s ,  AVIANCA 
r e q u e s t s  t h e  General Co9;..sel's opin ion  t h a t  its proposal  t o  
c z r r y  carqo between New Yorj. and Eimi on zn AVIANCA a i r c r a f t  
2nd t o  t r m s p o r t  t h a t  s m e  cargo beyond Miami on another  
AVIANCA z i r c r a f t  i s  n o t  precluded by t h e  terms o f  t h e  Federa l  
Aviat ion Act,  Board r e g x l a t i o n s ,  o r  AVIANCA's f o r e i g n  carrier 
permit .  AVIANCA d e s i r e s  t o  a d j u s t  its p a t t e r n  of  o p e r a t i o n s  
a s  soon a s  p o s s i b l e  i n  o rde r  t o  t ake  account  of market 
f a c t o r s .  and t h e r e f o r e  r e q u e s t s  your prompt c o n s i d e r a t i o n  o f  
t h i s  l e t t e r .  

S ince re ly  yours ,  

Robert D.  Papkin 

RDP/b j s 
Enclosure 

cc:  Joseph D i b e l l a ,  Jr. 


