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DEC 1 8 198 

Ms. K a i e ~k a l e y   
R i ggs A i  r Serv ice   
Box 883  
S i t ka ,  Alaska 99835  

Dear Ms. Haley: 

Thank you  f o r  y o u r  r ecen t  l e t t e r  r ega rd ing  t h e  a p p l i c a b i l i t y  o f  Sect ion 1113 o f  
t h e  Federa l  A v i a t i o n  Act ( A c t )  t o  l o c a l  t a x a t i o n  o f  a i r  t a x i  se rv ice .  
S p e c i f i c a l l y ,  you  s t a t e d  t h a t  t h e  City and Borough o f  S i t ka ,  e f f e c t i v e  
November 1, 1985, imposed a  4% c i t y  sa les  t a x  on a l l  a i r  t a x i  s e r v i c e  
o r i g i n a t i n g  w i t h i n  S i t ka .  You asked whether o r  n o t  Sect ion 1113 preempts t h i s  
t a x  and whether t h e  l e g a l i t y  o f  t h e  t a x  depends on t h e  d e s t i n a t '  o f  t h e  a i r  
t a x i ' s  f l i g h t s .  

Based on t h i s  i n f o rma t i on ,  Ib e l i e v e  t h a t  Sect ion 1113 p r o h i b i t s  S i t k a  f rom 
l e v y i n g  such a  t a x  on an a i r  t a x i ' s  c a r r i a g e  o f  passengers, regard less  o f  t h e  
o r i g i n  o r  d e s t i n a t i o n  o f  t h e  f l i g h t s .  

-<--The s e c t i o n  reads, i n  p e r t i n e n t  p a r t :  
=,i 

S t a t e  Taxa t ion  o f  A i r  Commerce 

" ( a )  No S ta te  ( o r  p o l i t i c a l  s u b d i v i s i o n  thereof. .  .) 
s h a l l  l e v y  o r  c o l l e c t  a  t ax ,  fee, head charge, o r  o t h e r  
charge, d i r e c t l y  o r  i n d i r e c t l y ,  on persons t r a v e l i n g  i n  
a i r  commerce o r  on t h e  c a r r i a g e  o f  persons t r a v e l i n g  i n  
a i r  commerce o r  on t h e  s a l e  o f  a i r  t r a n s p o r t a t i o n  o r  on 
t h e  gross r e c e i p t s  d e r i v e d  therefrom.. . 

"(b )  No th ing  i n  t h i s  s e c t i o n  s h a l l  p r o h i b i t  a S t a t e  
( o r  p o l i t i c a l  s u b d i v i s i o n  thereof...) f r om t h e  l e v y  o r  
c o l l e c t i o n  o f  t axes  o t h e r  than  those enumerated i n  sub- 
s e c t i o n  ( a )  o f  t h i s  sec t ion ,  i n c l u d i n g  p r o p e r t y  taxes,  n e t  
income taxes,  f r a n c h i s e  taxes, and sa les  o r  use taxes  on 
t h e  s a l e  o f  goods o r  services.. .."[Emphasis supp l i ed ]  

Sec t ion  1113 was added t o  t h e  Federa l  A v i a t i o n  Act as p a r t  o f  t h e  A i r p o r t  
Development Acce le ra t i on  Act  o f  1973, which inc reased  f e d e r a l  t r u s t  fund  
ass i s tance  f o r  a i r p o r t  development and modern iza t ion  and s imu l taneous ly  curbed 
t h e  freedom o f  s t a t e s  and l o c a l i t i e s  t o  impose t axes  and charges u l t i m a t e l y  
p a i d  by  t h e  consumer. 



By i n c l u d i n g  references t o  'persons t r a v e l i n g  i n  commerce" Congress -' intended t o  r e s t r i c t  a  s t a t e ' s  power t o  t a x  i n t r a s t a t e  a1 r sales, i n c l u d i n g  a i r  
t a x i  operat ions. " A i r  comnerce" means: 

" i n t e r s t a t e ,  overseas, o r  f o r e i g n  a i r  comnerce 
o r  t h e  t r a n s p o r t a t i o n  of  m i l  by a i r c r a f t  o r  any 
opera t ion  o r  nav iga t i on  o f  a i r c r a f t  w i t h i n  the  
l i m i t s  o f  any Federal airway o r  any operat ion o r  
nav i  qa t ion  of a i r c r a f t  which d i r e c t l y  af fects,  o r  
which may endanger t h e  safety i n ,  in te rs ta te . .  . a i r  
comnerce." (Sect ion 101(4) o f  t h e  Act). LEmphasis 
suppl fed], 

I n t r a s t a t e  opera t ions  f a l l  w i t h i n  t h e  em~has ized h or ti on o f  t h i s  d e f i n i t i o n .  
(~assachuse t t s  v. Un i ted  States, 435 U.S; 444, 468 (1978) and Rosenhan v. 
Un i ted  States, 131 F.2d 932, 955 (10th C i r .  1942), cer t .  denied, 318 U.S, 790)- 
Indeed, a c t i n g  under i t s  a u t h o r i t y  t o  ensure sa fe ly  i n  " a i r  comnerce." t h e  
Federal h i a t  i o n  Admin is t ra t ion  regu la tes  a i  r t a x i -  operators. (sec t ion  103 and 
T i t l e  V I  o f  t h e  Act; 14 CFR 135). Moreover, t h e  d e f i n i t i o n  o f  " a i r  comnerce" 
i s  i n  con t ras t  t o  t h e  term " a i r  t r anspor ta t i on " ,  which means on ly  " i n t e r s t a t e ,  
overseas, o r  f o r e i g n  a i r  t r a n s p o r t a t i o n ,  o r  t h e  t r a n s p o r t a t i o n  o f  ma i l  by 
a i r c r a f t . '  (Sect ion 101 (10) o f  t h e  Act). 

I n  a  case r a i s i n g  t h e  issue o f  s t a t e  t a x a t i o n  o f  i n t r a s t a t e  a i r  sales, an 
Arizona s t a t e  c o u r t  h e l d  t h a t  Sect ion 1113 preempts t h e  a u t h o r i t y  o f  a  s t a t e  t o  
assess a  sales t a x  on w i t h i n - s t a t e  passenger t r a n s p o r t a t i o n  by a i r .  The cou r t  
concluded t h a t  d i r e c t  o r  i n d i r e c t  s t a t e  t a x a t i o n  o f  i n t r a s t a t e  a i r l i n e  fa res  
e f f e c t i v e l y  was banned by t h e  s e c t i o n ' s  ~ r o h i b i t i o n  o f  taxes on t h e  "car r iage 
of pe rsons - t rave l i ng  i n  air comnerce," s t a t e  ex r e l .  Ar izona Department of -  
Revenue v, Cochi se A i  r l  ines, 626 P.2d 596, 599 (Ar iz .  App, 1981 ); see a1 so 
Aloha A i r l i n e  v. D i r e c t o r  o f  Taxat ion o f  Hawaii, 104 S. C t .  291, m 3 p - h e r e  
t h e  Supreme Court h e l d  t h a t  Sect ion 1113 preempted a  Hawaiian t a x  on a i r l i n e  
gross income. 

Thank you f o r  g i v i n g  me t h e  oppor tun i t y  t o  a s s i s t  you. 

Sincere ly ,  

Jim 3.  Marquez 
General Counsel 

bcc: U.S. A t to rney  
D i s t r i c t  o f  Alaska 
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