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I. Introduction 

 
Your command has discovered an alleged Antideficiency Act (ADA) violation and has most likely 
already submitted a Flash Report to HQDA. 
 
You have just been appointed investigating officer for the alleged violation. What do you do 
now?  The fact that you are reading this page should indicate that you have already met with 
the appointing officer or designated representative.  At that meeting, you received an 
orientation in which you were provided with information to assist you in conducting the 
investigation, including this manual.  Moreover, you may have already met with the support 
team who will assist you with the investigation. 
 
As investigating officer, complete your review of this manual before beginning the 
investigation.  This document is not intended to be all-inclusive; however, it will provide 
clarification of the ADA investigation and attempt to simplify your work as investigating officer.  
Other scheduled tasks that you should complete before starting the investigation are to: 
 

• review the flash report, checklist and timetable 
• contact the support team, especially legal counsel 
• ask questions to clear up issues of concern 
• talk with experienced investigating officer 
• check the appendices to the manual 
• read the entire manual 
• determine additional informational needs 

 
NOTE: Material for the ADA Investigation Manual was gleaned from several sources of 
information. Please consult the References

 

 for listings of related works used.  You will want to 
read more about it for yourself. 

1.  PURPOSE OF INVESTIGATION 
 
An investigation is required to determine if a violation of the ADA has occurred. A flash report 
documents that an alleged violation has occurred.  The validity of a potential violation shall be 
confirmed during the preliminary review and before a formal investigation begins.  The formal 
phase of the investigation will determine the following: 
 

• the relevant facts and circumstances concerning the violation 
• the cause of the violation 
• the appropriate corrective actions 
• the lessons learned 
• the individual who was responsible for the violation. 
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Section II of this manual will present additional information covering ADA regulations in greater 
detail. 
 
2.  RESPONSIBILITY AND PERSONAL LIABILITY OF INVESTIGATOR 
 
The investigating officer conducts the ADA investigation and must possess the ability to gather 
facts and use good judgment when analyzing those facts.  The investigator is to make an 
accurate, timely, impartial and complete report, ensuring that the investigation and summary 
reports are prepared in accordance with the Department of Defense guidance.  The 
investigating officer must also: 
 

• acquire information 
• collect evidence 
• interview witnesses, subjects/suspects 
• document all sworn statements and evidence 
• determine the facts of the ADA violation 
• report findings and recommendations to the appointing officer 
• identify individual responsible for the violation 

 
When investigating an alleged ADA violation, the investigating officer is responsible for 
maintaining fairness, impartiality, confidentiality and thoroughness.  Investigations of alleged 
ADA violations are administrative, and not judicial, actions. 
 
The investigating officers (IO) should be non-adversarial and conduct themselves professionally.  
The IO should not become biased during the course of the investigation.  The investigating 
officer is not

 

 a prosecutor conducting a trial,  ADA investigators are fact finders.   The role of the 
IO is to protect the best interests of the government as well as the rights and confidentiality of 
all involved individuals.  Investigating officers are protected from civil liability as long as they 
conduct the ADA investigations in accordance with Department of Defense regulations and act 
within the scope of their official duties. 

The primary duties of an investigating officer are:  to ascertain and consider the evidence on all 
sides of an issue; to be thorough and impartial; to make findings and recommendations 
warranted by the facts and comply with the instructions of the appoint authority; and to report 
the findings and recommendations to the appointing authority. 
 
3.  ASSIGNMENT OF SUPPORT TEAM MEMBERS 
 
The investigation of an alleged ADA violation will include a number of legal issues during the 
course of an investigation where statements will be taken. An investigating officer should 
always seek legal advice as soon as possible after he is informed of this duty as often as needed 
while conducting the investigation.  Early coordination with the legal advisor will allow 
problems to be resolved before they are identified in the mandatory legal review. The legal 
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advisor can assist an investigating officer in framing the issues, identifying the information 
required, planning the investigation, and interpreting and analyzing the information obtained. 
The attorney's role, however, is to provide legal advice and assistance, not to conduct the 
investigation or substitute his judgment for that of the investigating of officer. 
 
The potential violation might involve a complex situation and a multitude of functional areas 
where a support team will be imperative.  The appointing officer shall ensure that the 
investigating officer receives adequate support, including access to additional personnel with 
the requisite knowledge in all of the functional areas involved.  The support team should 
include legal counsel, resource management, and functional area technical support. 
 
Interaction between the support team and investigating officer is the essence of the entire 
investigation process and will improve the timeliness and accuracy of findings and 
recommendations.  Early consultations between everyone involved will prevent major errors in 
the preliminary and final reports. 
 
4.   ADMINISTRATIVE MATTERS.  As soon as the investigating officer receives appointing orders, 
he should begin a chronology showing the date, time, and a short description of everything 
done in connection with the investigation.  The chronology should begin with the date orders 
are received.  Investigating officers should also record the reason for any unusual delays in 
processing the case, such as the absence of witnesses due to field training exercise.  The 
chronology should be a part of the final case file. 
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II. Examine and Review the Antideficiency Act 
 
1.  THE ANTIDEFICIENCY ACT DESCRIPTION 
 
The Antideficiency Act is not a specific statute.  Rather, it is a collection of statutes, primarily 
Sections 1341, 1342 and 1517 of Title 31 of the United States Code, that contain provisions 
commonly referred to as the Antideficiency Act.  (The ADA was formerly codified under 
Sections 3678 and 3679 of the Revised Statutes, from which violations once derived their 
common usage names:  the old terms, “3678” or “3679” violations are still occasionally heard.)  
The ADA requires the head of each executive agency to prescribe by regulation a system of 
administrative control of funds.  It describes the legal requirements for allotment structures 
and definition of the role of key officials; fixes responsibilities for antideficiency violations, or 
regulation relating thereto; and provides the means for reporting such violations to the 
President and Congress through the Office of Management and Budget (OMB). 
 
The fiscal principle inherent in the ADA is the idea that you “pay as you go.”  With very limited 
statutory exceptions, government officials cannot make payments, or commit the government 
to make payments at some future time, unless there are or will be sufficient available funds 
through normal appropriation procedures to cover the cost. 
 
2.  PROHIBITIONS OF THE ANTIDEFICIENCY ACT   
 
Congress passed the ADA to curtail certain funding abuses within the federal government, e.g., 
agencies might spend all their funding within the first few months of the fiscal year, then incur 
additional obligations and ask Congress for more funding.  Also, agencies would incur 
obligations in excess of or in advance of an appropriation.  The current form of the law prohibits 
the following: 
 

• making or authorizing an expenditure from, or creating or authorizing an obligation 
under, any appropriation or fund in excess of the amount available in the appropriation or 
fund unless otherwise authorized by law; 
 
• involving the government in any contract or other obligation for the payment of money 
for any purpose in advance of appropriations made for such purpose, unless the contract or 
obligation is authorized by law; 
 
• accepting voluntary services for the United States, or employing personal services in 
excess of that authorized by law, except in cases of emergency involving the safety of 
human life or the protection of property; and 
 
• making obligations or expenditures in excess of an apportionment or reapportionment, 
or in excess of the amount permitted by agency regulations. 
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3.  WHAT CONSTITUTES AN ANTIDEFICIENCY ACT VIOLATION? 
 
With the prohibitions in mind, an ADA violation occurs when - 
 

• a formal subdivision of funds is over obligated, over disbursed, or obligated in advance 
of the appropriation; 
• a revolving, management, or working capital fund has an appropriation level deficit cash 
balance with the U.S. Treasury; 
• a statutory limitation is exceeded by more than the stated reprogramming authority  

- at budget line level for unexpired procurement appropriations; 
- at program element level for unexpired research, development, test, and evaluation 

(RDTE) appropriations; 
- at budget activity or project level for unexpired military construction and family 

housing construction appropriations; 
• voluntary services are accepted, except as authorized by stature; 
• new obligations or any expenditures or adjustments are made or authorized in a closed 
account except as authorized by special circumstances, such as to correct clerical errors as 
provided by Treasury Financial Management Bulletin No. 94-04; 
• a specific statutory limitation (minor construction limit, investment/expense threshold, 
etc.) is breached. 

 
A violation of the ADA occurs when there is a breach of the formal subdivision of funds or any 
other specific statutory limitation.  Suspected violations of the ADA must be investigated and 
actual violations of the ADA must be reported to the Secretary of Defense, Office of 
Management and Budget, President of the United States, and the U.S. Congress.  
Commitments, obligations, or disbursements in excess of informal subdivisions of funds (such 
as allowances or targets) are not ADA violations, but if they cause the governing formal fund 
subdivision to be breached, then a violation of the ADA has occurred.  The official who exceeds 
the allowance or target could be held responsible for the resultant violation of the ADA. 
 
6. ANTIDEFICIENCY ACT LEGAL FOUNDATIONS   
 

4.1 Constitutional Foundation 
 

a. U.S. Constitution, Article 1, Section 8, Clause 1 - The power to tax and spend. 
b. U.S. Constitution, Article I, Section 8, Clause 16 - Organizing and training the 

militia. 
c. U.S. Constitution, Article I, Section 9, Clause 7 - No money spent except as a    

consequence of a lawful appropriation. 
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4.2 Statutory Foundation 
 

a. 31 U.S.C. §§ 1511 - 1519 (require apportionment and administrative subdivisions 
of appropriations). 

b. 31 U.S.C. § 1341 (prohibits obligations or expenditures in excess of appropriations 
and contracting in advance of an appropriation). 

c. 31 U.S.C. § 1342 (prohibits government employees from accepting voluntary 
services). 
 

4.3 Regulatory Foundation 
 

a. DOD Directive 7200.1, Administrative Control of Appropriations (May 1995).  
b. DOD 7000.14-R, Financial Management Regulation, Vol 14 (Aug 1995). 
c. DFAS Regulation 37-1, Army Accounting and Fund Control (Sep 1995). 

  
4.4 Apportionment (31 U.S.C. §§ 1512 - 1513) 

 
a. Definition – An apportionment is a distribution by the Office of Management and 

Budget (OMB) of amounts available in an appropriation into amounts available for specified 
time periods, activities, projects, objects, or combinations thereof.  OMB Cir.  A-34, paragraph 
21.1.1.  An officer or employee of the United States may not make or authorize an expenditure 
or obligation that exceeds an apportionment.  31 U.S.C. § 1517(a)(1). 

 
b. Purpose of Apportionment – Funds are apportioned to prevent obligation at a rate 

that would require a deficiency or a supplemental appropriation.  As a general rule, an agency 
may not request an apportionment that will indicate a need for such appropriations.  31 U.S.C. 
§ 1512. 

 
c. Apportionment at a rate that would require a deficiency or supplemental 

appropriation is permitted
 

 by 31 U.S.C. § 1515 for: 

• military and civilian pay increases; 
• laws enacted after budget submission which require additional expenditures;  
• emergencies involving life or property. 

 
d. An agency also violates the apportionment statutes if a drastic curtailment of 

agency activity is necessary to enable it to complete the fiscal year without exhausting its 
appropriation.   
 

4.5 Administrative Division of Apportionments (31 U.S.C. § 1514) 
 

a. Administrative Fiscal Controls – The head of each executive agency is required to 
establish a system of administrative controls that will (1) restrict obligations or expenditures to 
the amount of apportionments and (2) enable the agency to fix responsibility for exceeding an 
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apportionment.  The pertinent regulations are: 
 

• OMB Circular A-34, paragraph 31.5, Instructions on Budget Execution. 
• DOD Directive 7200.1, DOD 7000.14, Volume 14, Appendix A, Administrative 
Control of Appropriations. 
• DFAS-IN 37-1, Army Accounting and Fund Control. 

 
b. Subdivisions of Funds (OMB Circular A-34, paragraph 21.1; DOD 7000.14-R, 

Volume 14, App A) – Allocations and Allotments.  In DOD, these terms denote a formal 
subdivision of funds below an apportionment.  In the Army, these formal subdivisions are 
transmitted on a computer generated form (DA1323) called a Funding Authorization Document 
(FAD).  These are subdivisions that 31 U.S.C. Section 1514 prescribes generally. 
 

c. Allowance – This is a distribution of funds that is not considered to be a formal 
subdivision under 31 U.S.C. § 1514.  It does not create Antideficiency Act restrictions.  It may 
also be transmitted on a computer-generated form, called a Fund Allowance System document. 
 

d. An officer or employee may not make or authorize an obligation or expenditure 
that exceeds a formal subdivision established by regulations prescribed under 31 U.S.C. § 1514.  
See 31 U.S.C. § 1517(a)(2). 
 

e. Activities must report suspected violations (31 U.S.C. 1351). 
 

4.6 Appropriation and Fund Control 
 

a. Further Limitations on Expenditures or Obligations (31 U.S.C. § 1341) 
 

1. An officer or employee may not make or authorize an obligation or 
expenditure exceeding an amount available in an appropriation or fund. 31 U.S.C. § 
1341(a)(1)(A).   
 

2. The scope of this statute is broader than that of the apportionment statutes.  It 
includes appropriations not subject to apportionment, e.g., expired appropriations. 
 

3. The GAO has opined that this statute prohibits not only obligations in excess of 
appropriated amounts, but also obligations that violate statutory restrictions or other 
limitations on obligations or spending.  
 

4. An officer or employee may not involve the government in a contract or 
obligation for payment of money before an appropriation is made unless authorized by law. (31 
U.S.C. § 1341(a)(1)(B)). 
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5. An officer or employee may not make or authorize an expenditure or 
obligation or involve the government in a contract for the payment of money required by law to 
be sequestered

 
.  31 U.S.C. § 1341(a)(1)(C) and (D). 

6. A contracting officer may obligate in excess of, or contract in advance of, an 
appropriation if authorized by law.  Statutory authority must specifically authorize entering into 
contract prior to, or in excess of, an appropriation. The Army Corps of Engineers Continuing 
Contracts

 
, B-187278, 56 Comp.  Gen. 437 (1977). 

7. Example:  41 U.S.C. § l la permits the Secretary of the Army to contract for fuel 
for one year and pay for it with either current FY funds or the ensuing year's funds. 

 
8. Caveat:  General authority to enter into multiyear contracts (10 U.S.C. § 

2301(a)(2)) is not an exception, but specific authority granted by 10 U.S.C. § 2306(g) and (b) is 
an exception.  See DFARS 217.103-70 and 104-70; DLA Multiyear Contract for Storage and 
Rotation of Sulfadiazine Silver Cream

 
, B-224081, 67 Comp.  Gen. 190 (1988). 

4.7 Some specific Antideficiency Act issues: 
 

a. A violation of the Bona Fide

 

 Needs statute, 31 U.S.C. § 1502, may result in a 
violation of 31 U.S.C. § 1341 or of 31 U.S.C. Section 1517. 

b. A violation of the Purpose Statute, 31 U.S.C. § 1301(a), may also result in a 
violation of §§ 1341 or 1517.  Department of Labor - Interagency Agreement between 
Employment and Training Administration and Bureau of International Labor Affairs, B-245541, 
71 Comp. Gen. 402 (1992); To the Honorable Bill Alexander, U.S. House of Representatives

 

, 63 
Comp. Gen. 422 (1984).  Obligation of funds for an improper purpose does not create an 
antideficiency violation if: 

1. proper funds were available at the time of the erroneous obligation; and 
2. proper funds were available when the erroneous obligation was discovered 

and corrected. DFAS 37-1, paragraph 7-8. 
 

4.8 Limitation on Voluntary Services (31 U.S.C. § 1342) 
 

a. An officer or employee may not accept voluntary services or employ personal 
services exceeding that authorized by law, except for emergencies involving the safety of 
human life or the protection of property.   To Glenn English

 

, B-223857, Feb 27, 1987 
(unpublished). 

b. Voluntary services are services rendered without a prior contract for 
compensation or an advance agreement that services will be gratuitous.  Army's Authority to 
Accept Services From the American Association of Retired Persons/National Retired Teachers 
Association, B-204326, July 26, 1982 (unpublished.).  Acceptance of voluntary services does not 
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create a legal obligation.  Examples of voluntary services authorized by law include: 
 

• 5 U.S.C. Section 593 (agency may accept voluntary services in support of 
alternative dispute resolution)  

• 5 U.S.C. § 3111 (student intern programs) 
• 10 U.S.C. § 2602 (President may accept assistance from Red Cross) 
• 10 U.S.C. § 10212 (reserve officers as military consultants) 
• 10 U.S.C. § 1588 (military departments may accept voluntary services to assist 

museums, natural resources programs, or family support programs, etc.). 
• 33 U.S.C. § 569c (Corps of Engineers may accept voluntary services on  civil 

works projects). 
 

c. The Emergency Exception is an exception limited to situations where immediate 
danger exists.  Voluntary Services. -- Towing of Disabled Navy Airplane, A-431142, 10 Comp. 
Gen. 248 (1930) (exception not applied); Voluntary Services. in Emergencies

 

, 2 Comp. Gen. 799 
(1923) (exception applied).  This exception does not include “ongoing, regular functions of 
government the suspension of which would not imminently threaten the safety of human life or 
the protection of property. 

4.9 Gratuitous Services Distinguished 
 

a. It is not a violation of the ADA to accept free services from a person who agrees, in 
writing, to waive entitlement to compensation.  Authority to Accept Services. From the Am. 
Assoc. of Retired Persons/Nat’l Retired Teachers Army’s Assoc., B-204326, Jul 26, 1982 
(unpublished.); To the Adm’r of Veterans’ Affairs, B44829, 24 Comp. Gen. 314 (1944); To the 
Chairman of  the Fed. Trade Comm’n

 
, A-23262, 7 Comp. Gen. 810 (1928).  

b. An employee may not waive compensation if a statute establishes entitlement, 
unless another statute permits waiver.  To Tom Tauke, B-206396, Nov 15, 1988 (unpublished.); 
The Agency for Int’l Dev.-Waiver of Compensation Fixed by or Pursuant to Statute, B-190466, 
57 Comp. Gen. 423 (1978) (AID employees could not waive salaries); In the Matter of Waiver of 
Compensation, Gen. Services. Admin., B181229, 54 Comp. Gen. 393 (1974); To the Director, 
Bureau of the Budget, B69907, 27 Comp. Gen. 194 (1947) (expert or consultant salary 
waivable); To the President

 

, United States Civil Services. Comm’n, B66664, 26 Comp. Gen 956 
(1947). 

c. Acceptance of gratuitous services may be an improper augmentation of an 
appropriation if federal employees normally would perform the work, unless a statute 
authorizes gratuitous services.  Compare Community Work Experience Program--State Gen. 
Assistance Recipients at Fed. Work Sites, B-211079.2, Jan 2, 1987 (unpublished.) (augmentation 
would occur) with Senior Community Services. Employment Program, B222248, Mar. 13, 1987 
(unpublished.) (Augmentation would not occur).  But cf Federal Communications Comm’n, B-
210620, 63 Comp. Gen. 459 (1984) (noting that augmentation entails receipt of funds). 
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4.10 Voluntary Creditor Rule – A voluntary creditor is one who uses personal funds to pay a 

perceived valid obligation of the government.  As a general rule, recovery of such payments is 
barred. 
 

4.11 Passenger Carrier Use (31 U.S.C. § 1344) 
 

a. An agency may expend funds for the maintenance, operation, and repair of 
passenger carriers only to the extent that the use of passenger carriers is used for official 
purposes.  Federal Energy Regulatory Comm’n’s Use of Gov’t Motor Vehicles and Printing Plant 
Facilities for Partnership in Educ. Program, B-243862, 71 Comp. Gen. 469 (1992); Use of Gov’t 
Vehicles for Transp. Between Home and Work, B-210555, 62 Comp. Gen. 438 (1983).  Violations 
of this statute are not reportable as antideficiency violations, but significant sanctions do exist.  
See Felton v. Equal Employment Opportunity Comm’n, 820 F.2d 391 (Fed. Cir. 1987); Campbell 
v. Department of Health and Human Services., 40 M.S.P.R. 525 (1989); Gotshall v. Department 
of Air Force, 37 M.S.P.R. 27 (1988); Lynch v. Department of Justice

 
, 32 M.S.P.R. 33 (1986).     

b. Generally, the statute prohibits domicile-to-duty transportation of appropriated 
and nonappropriated fund personnel. 

 
c. The agency head may determine that domicile-to-office transportation is 

necessary in light of a clear and present danger, emergency condition, or compelling 
operational necessity. 31 U.S.C. § 1344 (b)(8). 

 
d. The statute authorizes domicile-to-duty transportation if it is necessary for field 

work or is essential to safe and efficient performance of intelligence, law enforcement, or 
protective service duties. 31 U.S.C. § 1344(a)(2). 

 
e. Overseas, military personnel, federal civilian employees, and family members may 

use government transportation when public transportation is unsafe or unavailable. 10 U.S.C. § 
2637. 

 
f. This statute does not apply to the use of government vehicles (leased or owned) 

when government employees are in a temporary duty status.  See Home-to-Airport Transp., B-
210555.44, 70 Comp. Gen. 196 (1991) (use of government vehicle for transportation between 
home and common carrier authorized in conjunction with official travel); Home-to-work 
Transportation for Ambassador Donald Rumsfeld

 

, B-210555.5, December 8, 1983 
(unpublished.). 

5.  CODIFICATION OF THE ANTIDEFICIENCY ACT 
 
When the Antideficiency Act was codified into Title 31 of the United States Code, its provisions 
were incorporated into a number of sections of that title.  The sections that are most frequently 
cited are sections 1341, 1342, and 1517.  
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The following three bulleted items summarize the highlights.  The full wording of the three 
sections of Title 31 maybe found in DoD 7000.14.R Vol. 14, Appendix B. 
 

i. Title 31, United States Code, Section 1341, Limitation on Expending and Obligating 
Amounts. Section 1341 forbids any officer or employee of the United States from: 
 

• obligating, expending, or authorizing the use of funds exceeding the amount 
available in an appropriation or fund. 

• involving the Federal Government in any contract or obligation for the payment of 
money before an appropriation is made available. 

• obligating, expending, or authorizing of funds required to be sequestered. 
• involving the Federal Government in any contract or obligation for the payment of 

money required to be sequestered. 
 

j. Title 31, United States Code, Section 1342, Limitation of Voluntary Services.  Section 
1342 forbids the acceptance of voluntary services on behalf of the Federal Government, or 
employment of personal services in excess of that authorized by law, except as it may be 
necessary in emergencies involving the safety of human life or the protection of property. 
 
This section does not apply to a corporation getting amounts to make loans (except paid in 
capital amounts) without legal liability of the United States Government. As used in this section, 
the term ‘emergencies involving the safety of human life or the protection of paid in property’ 
does not include ongoing, regular functions of government the suspension of which would not 
imminently threaten the safety of human life or the protection of property. 
 

k. Title 31, United States Code, Section 1517, Obligation and Expenditure Limits. Section 
1517 forbids the over obligation and over expenditure of an apportionment or an amount 
permitted by a regulation prescribed for the administrative control of appropriations. 
 
6.  PURPOSE 
 

6.1 Constitutional Foundation 
 

a. Article I, Section 8, Clause 1. Congress has the power to tax and spend. 
 
b. Article I, Section 9, Clause 7. No money shall be drawn from the Treasury, but in 

consequence of appropriations made by law. 
 

6.2 Statutory Foundation 
 

a. 31 U.S.C. § 1301(a).  Purpose statute. 
 
b. 10 U.S.C. § 2805.  Minor military construction. 
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c. 10 U.S.C. § 114(a).  Authorizations required. 
 
d. 31 U.S.C. § 3302(b).  Miscellaneous receipts. 
 
e. 18 U.S.C. § 209.  Salaries of Government employees. 
 
f. 31 U.S.C. § 1535.  Economy Act. 
 
g. 10 U.S.C. § 2608.  Donations. 

 
6.3 Regulatory Foundation – DFAS-IN 37-100-FY 

 
6.4 Statutory Framework – Purpose of expenditure must be proper: 

 
a. Appropriations shall be applied only to the objects for which the appropriations 

were made except as otherwise provided by law. 31 U.S.C. § 1301(a). 
 
b. As an appropriation must be derived from an act of Congress, it is up toCongress 

to determine the purpose for which an appropriation may be used. 
 

6.5 Statement of Purpose 
 

a. Appropriations acts are of paramount importance in determining purpose.  
Appropriations are differentiated by service (Army, Navy, etc.), component (Active, National 
Guard, etc.), and purpose (Operation and Maintenance, Procurement, etc.).   Types of 
appropriations include: 
 

b. Defense Appropriations Act -  
 

1. Military Personnel - Used for pay for personal needs.  Examples: subsistence, 
initial clothing issue, pay, quarter’s allowance, PCS travel. 

 
2. Operation and Maintenance (O&M) - Used for pay for day-to-day operations.  

Examples: pay and benefits of civilian employees, awards, contractual services, utilities, 
maintenance (recurrent work to prevent deterioration), repair (overhaul, reprocessing, or 
replacement to reverse deterioration), TDY travel, supplies, paper, cleaning materials, repair 
parts for all equipment, office machines (under $100,000). 

 
3. Procurement - Used for production and modification of aircraft, missile, 

weapons, tracked vehicles, ammunition, and other procurement.  Examples: tanks, jeeps, 
sedans, weapons, rifles, ammo, artillery, missiles, gun tubes, etc. 
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4. Research, Development, Test, and Evaluation(RDT&E) - Used for expenses 
necessary for basic and applied scientific research, development, test, and evaluation, including 
maintenance and operation of facilities and equipment.  
 

c. Military Construction Appropriations Act -  
 

1. Used to pay for any new or continuing construction projects listed as line items 
in the Military ConstructionAppropriations Act and authorized in the Military Construction 
Authorization Act. 

 
2. A statutory exception exists for unspecified minor construction. 10 U.S.C. § 

2805.  DoD Directive 4270.36, AR 415-35, AFR 86-1. 
 
3. Projects of $1.5 million or less may be done from Military Construction 

Appropriations although not specified in the act. 
 
4. Projects of $500,000 or less may be done from Operation and Maintenance 

funds in the Defense Appropriations Act. 
 

d. Authorization acts usually accompany appropriations acts and may include 
clarifying language. 

 
e. Appropriations for certain purposes (aircraft, vessels, missiles, research and 

development) require separate statutory authorization (10 U.S.C. § 114(a)).  When funds are 
authorized and appropriated with different limitations, the more restrictive limitation controls. 

 
f. Legislative History is the record of congressional deliberations which precede the 

passage of a statute. 
 
g. The President's budget and the budget justifications contain detailed descriptions 

of the purpose proposed for the requested appropriations.  The budget contains computer 
tables showing where funds are to be spent called P-1 and R-1 documents. 
 

6.6 Determining the Proper Purpose 
 

a. Test for a Proper Purpose: 
 

1. The expenditure of an appropriation must be for a particular statutory 
purpose, or necessary and incident to the proper execution of the general purpose of the 
appropriation. 

 
2. The expenditure is not prohibited by law. 
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3. The expenditure must not be otherwise provided for, that is, must not fall 
within the scope of some other appropriation. 
 

6.7 The Necessary Expense Rule 
 

a. "...(T)he standard for measuring the propriety of a particular expenditure not 
specified in the statute is the "necessary expense" test traditionally used in determining 
purpose availability under 31 U.S.C. §1301(a).  Under this test, an expenditure is permissible if it 
is reasonably necessary in carrying out an authorized function or will contribute materially to 
the effective accomplishment of  that function, and if it is not otherwise prohibited by law." 
Internal Service Federal Credit Union-Pre-automatic Teller Machine

 
, 66 Comp.  Gen. 356 (1987). 

b. Every item of expenditure need not be specified in an appropriation act.  The 
spending agency has reasonable discretion in determining how to carry out the purpose of an 
appropriation.  An appropriation made for a specific purpose is available for expenses 
necessarily incident to achieving that purpose.   

 
c. A necessary expense does not have to be the only way or even the best way to 

achieve the purpose of the appropriation.  Secretary of the Interior, 34 Comp.  Gen. 599 (1955).  
It must, however, be more than merely desirable.  Utility Costs under Work-at-Home Programs

 

, 
B-225159, 68 Comp. Gen. 505 (1989). 

d. Determinations are fact/agency/purpose specific and made on a case-by-case 
basis. 

 
e. When new or additional duties are imposed by legislation or Executive Order, and 

no additional appropriations are provided, the current appropriation may be charged if a 
sufficient relationship exists.  Director, National Science Foundation,  46 Comp. Gen. 604 (1967), 
The Honorable Bill Alexander
 

, 63 Comp. Gen. 422 (1984). 

6.8 Frequently Questioned Expenses 
 

a. Travel – Reimbursement for travel expenses incurred on official travel is 
authorized by statute.  Before this legislation was enacted, such expenses were reimbursable as 
a necessary expense.  4 Comp. Gen. 475 (1898). 
 

b. Attendance at Meetings and Conventions 
 

• Government employees may attend nongovernment-sponsored meetings at 
government expense if it is (1) part of an authorized training program (5 U.S.C. § 4109) or (2) 
related to agency function or management (5 U.S.C. § 4110). 

• Government employees may attend government sponsored meetings as a 
necessary expense. 
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• Military personnel may attend nongovernment-sponsored meetings with 
administrative approval. 37 U.S.C. § 412. Approval is not needed for government meetings.  
Secretary of the Navy
 

, 50 Comp. Gen. 527 (1971). 

c. Entertainment – Appropriated funds may not be used for entertainment except 
when specifically authorized by statute and also authorized or approved by the proper 
administrative officer.  Administrator, Veterans Administration
 

, 43 Comp. Gen. 305 (1963). 

• Coffee and donuts unauthorized.  Department of the Army -- Claim of the 
Hyatt Regency Hotel

• Live musical performance exception for agency EEO cultural and ethnic 
programs.  

, December 22, 1989 (unpublished). 

Internal Revenue Service -- Live Entertainment and Lunch Expense for National Black 
History Month

• Fireworks unauthorized.  
, 60 Comp.  Gen. 303 (1981).  

Navy Fireworks Display

• Refreshments both allowed and not allowed.  

, B-205292, 82-2 CPD 1, 
January 8, 1982. 

Refreshments at Awards 
Ceremony, 65 Comp.  Gen. 738 (1986), Administrator, Veterans Administration

 

, 43 Comp. Gen. 
305 (1963). 

d. Clothing – Most items of wearing apparel are the personal responsibility of an 
employee.  However, there are three statutes under which purchase of apparel may be 
authorized: 5 U.S.C. § 7903 (special clothing for hazardous occupations), 5 U.S.C. § 5901 
(uniform allowances), and Occupational Safety and Health Act of 1970 (protective clothing). 
 

• Safety shoes authorized.  Internal Revenue Service -- Purchase of Safety Shoes

• Evening clothes for diplomats okay.  

, 
67 Comp.  Gen. 104 (1987). 

United States Embassy, London -- Rental 
of Ceremonial Dress
 

, 68 Comp. Gen. 638 (1989). 

e. Decorations  
 

• Agencies may purchase decorative items if consistent with work-related 
objectives and not for personal convenience.  Purchase of Decorative Items for Individual 
Offices at the United States Tax Court

• Personal Christmas cards not proper expenditures.  
, B-217869, 64 Comp. Gen. 796 (1985). 

The Honorable Fortney H. 
Stark

• Seasonal decorations proper.  
, B-217555, 64 Comp. Gen. 382 (1985). 

Department of State and General Services 
Administration--Seasonal Decoration
 

, B-226011, 67 Comp. Gen. 87 (1987). 

f. Business cards – Business cards are a personal expense and not chargeable to 
public funds.  Forest Service-Purchase of Information Cards, B-231830, 68 Comp.  Gen. 467 
(1989), Promotional and Business Expenditures in the Sale of Commemorative Coins, B-
206273.2, 68 Comp. Gen. 583 (1989). 
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g. Telephone – Except for long-distance official business calls, installation and 
charges in a private residence are generally not allowed. 31 U.S.C. § 1348.  Telephone in 
temporary quarters allowed.  Use of Appropriated Funds to Install Telephone Lines in Private 
Residence

 

, B-262013, Apr. 8, 1996, 96-1 CPD, Para 180 (appropriated funds may not be used to 
install telephone lines in Director’s residence).  Note:  DOD has statutory authority to install 
telephone lines in residences for national defense purposes.  31 U.S.C. § 1348(d). 

7. TIME 
 

7.1 Constitutional Foundation 
 

• U.S. Constitution, Article I, Section 8, Clause 1 - The power to tax and spend. 
• U.S. Constitution, Article I, Section 8, Clause 16 - Organizing and training the 

militia. 
• U.S. Constitution, Article I, Section 9, Clause 7- No money spent except as a 

consequence of a lawful appropriation. 
 

7.2 Statutory Foundation 
 

• 31 U.S.C. § 1552.  An appropriation is available for obligation for a definite period 
of time, and it must be obligated during this period of availability.  If it is not, the authority to 
obligate expires. 

• 31 U.S.C. § 1341(a)(1)(B).  Funds may not be obligated prior to signature of the 
Appropriations Act and 

• 31 U.S.C. § 1502.  Appropriations are available for obligation during the year in 
which they are appropriated.  Funds are presumed to be available for obligation for one year. 

receipt of the funds from the Office of Management and Budget 
through higher headquarters. 

• 31 U.S.C. § 1502.  Funds may not be obligated after the expiration of their period 
of availability. 
 

7.3 Regulatory Foundation 
 

• DOD FMR 7000.14-R, Volume 14. 
• DFAS Regulation 37-1, Army Accounting and Fund Control (1995). 

 
7.4 Period of Availability for Various Appropriations 

 
• Operation & Maintenance (O&M) Funds - 1 year. 
• Research, Development, Test & Evaluation (RDT&E) Funds - 2 years. 
• National Guard & Reserve Equipment - 3 years. 
• Procurement Funds - 3 years. 
• Military Construction - 5 years. 
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• Stock and Industrial Funds - Indefinite (No Year). 
• Multi-Year - Varies up to five years depending on the program.  The Defense 

Department receives a variety of special purpose appropriations, some of which are available 
for more than one year.  For example, O&M, Humanitarian Assistance -- 2 years; and O&M, 
Goodwill Games -- 2 years. 
 

7.5 Funding Replacement Contracts 
 

a. Policy – There are three important exceptions to the general prohibition on 
obligating funds after the period of availability: bid protests, terminations for default and 
terminations for convenience. 

 
b. Bid Protests – [F]unds available to an agency for obligation for a contract at the 

time a protest is filed in shall remain available for obligation for 100 working days after the date 
on which the final ruling is made on the protest. This authority applies to protests filed at the 
GAO or in a court. 31 U.S.C. § 1558.   This statutory provision was incorporated at FAR 33.102(b). 
55 Fed.  Reg. 55,782 (1990), (Federal Acquisition Circular 90-3). 

 
c. Terminations for Default 

 
1. If a contract or order is terminated for default, and a bona fide need still exists 

for the supplies or services, the original funds remain available for obligation for a 
reprocurement, even if they would otherwise have expired.  The reprocurement contract must 
be entered into without undue delay and must be for substantially the same item or service.  
DFAS 37-1, paragraph 9-5(h), Citing, Louis W.  155 Comp. Gen. 1351 (1976); See also Funding of 
Replacement Contracts

 
, 60 Comp. Gen. 591 (1981). 

2. To the extent that additional funds are required for the replacement contract, 
and the funds have otherwise expired, the original year's funds may be used to fund the 
additional cost.  Louis W. Rosine Co., 55 Comp. Gen. 1351 (1976); 

 

See also Funding  of 
Replacement Contracts, 60 Comp. Gen. 591, 594 (1981). 

d. Termination for Convenience of the Government. 
 

1. The general rule is that a prior year's funding obligation is  extinguished upon 
termination of a contract for convenience, and funds do not remain available to fund a 
replacement contract in a subsequent year where a contracting officer terminates a contract 
for the convenience of the government. 

 
2. The Comptroller General adopted an important exception to this rule in 

Funding of Replacement Contracts, 68 Comp. Gen. 158 (1988), and Navy, Replacement 
Contract, 70 Comp. Gen. 230 (1991), 91-1 CPD para. 117.  Funds originally obligated in one 
fiscal year for a contract that is later terminated for convenience in response to a court order 
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or to a determination by the General Accounting Office or other competent authority that the 
award was improper. 

 
3. This authority was expanded in 1991 to include terminations for convenience 

resulting from a contracting officer's determination that the award was clearly erroneous. 
 
4. If the original award is determined to be improper and the contract is 

terminated for convenience, either by the contracting officer or as the result of an order by a 
judicial body, the funds originally obligated remain available in a subsequent fiscal year to fund 
a replacement contract, subject to the following conditions: 

 
• the original award was made in good faith; 
• the agency has a continuing bona fide

• the replacement contract is of the same size and scope as the original 
contract; 

 need for the goods or services 
involved; 

• the replacement contract is executed without undue delay after the original 
contract is terminated for convenience; and 
• the original award was improper, the contracting officer must execute a 
written determination stating the factual and legal basis for the conclusion that 
the award was improper. 

  
7.6 Limitations Based upon the Bona Fide Needs Rule 

 
a. Statutory Basis 

 
1. The statutory basis: "[t]he balance of an appropriation or fund limited for 

obligation to a definite period is available only for payment of expenses properly incurred 
during the period of availability, or to complete contracts properly made within that period of 
availability and obligated consistent with section 1501 of this title.  However, the 
appropriation or fund is not available for expenditure for a period beyond the period 
otherwise authorized by law." 31 U.S.C. § 1502(a). 

 
2. Appropriated funds may only be obligated for properly incurred expenses.  That is, 

the requirement must be a bona fide need of the requiring activity arising during the period of 
availability of the funds proposed to be used for the acquisition.  See Magnavox - Use of 
Contract under runs Funds, B-207453, September 16, 1983, 83-2 CPD para. 401; To the 
Secretary of the Army

 
, 33 Comp. Gen. 57 (1953). 

3. The bona fide

  

 needs rule applies only to appropriations with limited periods of 
availability for obligation. 
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b. Practical Considerations 
 

1. A bona fide

 

 needs inquiry focuses on the timing of the obligation of funds and 
whether that obligation is for a current need of the government. 

2. The needs of the government and the nature of a product or service determine 
when bona fide

 
 need arises. 

3. The term "bona fide need" has meaning only in the context of a fiscal law 
analysis.  A bona fide 

 

needs analysis is separate and distinct from an analysis of contract 
specifications and whether or not they are a legitimate expression of the government's 
minimum needs. 

4. Determining the bona fide

 

 need for an acquisition requires the application of 
judgment. 

5. Each bona fide
 

 need determination is fact specific. 

6. Bona fide

 

 need is determined at the time of an obligation of the appropriated 
funds. 

c. Bona Fide Need Rule Applied to Supply Contracts 
 

1. Generally, bona fide

 

 need is determined by the date the government actually 
requires the supplies being acquired, i.e., when the government actually will be able to use the 
items. 

2. Accordingly, funds are obligated for the fiscal year in which the supplies will be 
delivered for use.  To Chairman, United States--Atomic Energy Commission

 

, B-130815, 37 
Comp. Gen. 155  

3. (1957); To Betty F. Leatherman, Department of Commerce, 44 Comp. Gen. 695 
(1965); To Administrator, Small Business Administration

 
, 44 Comp. Gen. 399 (1965). 

4. Supply needs of a future fiscal year are the bona fide

 

 need of the subsequent 
fiscal year, unless exception applies.  Two recognized exceptions are: the lead-time exception 
and the stock level exception. 

5. Lead-time exception to the bona fide need rule: It is appropriate to take into 
consideration the normal production lead-time in determining the bona fide

 

 need for an 
acquisition.   

• For example, if the normal lead-time between order and delivery of an 
item is 45 days, an obligation of fiscal year 1996 funds is appropriate for a 
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delivery on or before 15 November 1996. (Remember 1 October 1996 is the 
beginning of fiscal year 1997.)  This is a bona fide need of fiscal year 1996.  If 
delivery after 15 November 1996 is permitted by the government, there is no 
bona fide

• If the government establishes a delivery date for an item and that delivery 
date is both beyond the normal lead-time and in the next fiscal year, funds for 
the next fiscal year must be used.  In the example above, if delivery is 
permitted after 15 November 1996, fiscal year 1997 funds must be used. 

 need for the item in fiscal year 1996, because the necessary lead-
time prior to delivery permits the item to be ordered and delivered in FY 1997. 

 
6. Stock level exception to the bona fide

 

 need rule: It is also appropriate to 
purchase sufficient supplies necessary to maintain adequate and normal stock levels. 

• For example, a contract to maintain the normal, authorized stock levels of 
repair parts may be awarded in September 1996, and requiring delivery in 
September 1996, using FY 1996 funds, even if it is known that the repair parts 
will not be used
 

 until early October 1996. 

• Current year funds may be used to replace stock consumed in the current 
fiscal year, even though the replacement stock may not be used until the 
following fiscal year. 
 
• Fiscal year-end stockpiling of supplies in excess of normal usage 
requirements is prohibited. 

 
d. Bona Fide  Need Rule Applied to Service Contracts 

 
1. General rule:  Services are the bona fide need of the fiscal year in which 

performed.  DFAS-IN Reg. 37-1, para. 9-5c; DFAS-IN Reg 37-1, tbl 9-1; AFR 170-8, para. 4c(2); 
Matter of Incremental Funding of Multiyear Contracts

Non-severable service exception:  If the services produce a single or unified outcome, product, 
or report, the services may be regarded as being non-severable.  If so, the entire effort may be 
funded with dollars available for obligation at the time the contract is executed, and the 
contract may cross fiscal years.   

, B-241415, 71 Comp. Gen. 428 (1992); 
EPA Level of Effort Contracts, 65 Comp. Gen. 154 (1985).  Thus, service contracts generally may 
not cross fiscal years and agencies must fund service contracts with dollars available for 
obligation on the date the contractor performs the services.  DFAS-IN Reg 37-1, para. 9-5c(3)(g). 

 
2. Statutory exception to the bona fide need rule concerning services:  There are 

statutory exceptions to the general rule that contracts for severable services are the bona fide 
need of the fiscal year in which the services are performed. 10 U.S.C. § 2410a as modified by 
the 1998 DOD Authorization Act, para. 801.  Severable services contracts for a period not to 
exceed 12 months may be awarded at any time during the fiscal year, and they may be 
completely funded with current appropriations.  See Funding of Maintenance Contract 
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Extending beyond Fiscal Year

 

, B-259274, May 22, 1996, 96-1 CPD para. 247 (Air Force may 
award two vehicle maintenance contacts charging fiscal year 1994 money for each contract so 
long as each contract is properly awarded in fiscal year 1994 and each contract does not exceed 
12 months in duration). 

e. Bona Fide Need Rule Applied to Training Contracts – Training courses that begin on 
or about the first of October may be paid for with the prior year's appropriation if the 
scheduling of the course is beyond the control of the agency and the time between award of 
the contract and performance is not excessive.  Proper Appropriation to Charge for Expenses 
Relating to Non-severable Training Course
 

, B-238740, 70 Comp.  Gen. 296 (1991). 

f. Bona Fide Need Rule Applied to Maintenance and Repair Contract – Current funds 
may be obligated for maintenance and repair contracts near the end of the fiscal year, even if 
performance may not begin until the next fiscal year.  DFAS 37-1, para. 9-5c(3)(b) Tbl. 9-1, fn. 6.  
This authority is limited
 

 to the following situations: 

1. the requirement must represent a bona fide
 

 need of the current fiscal year; 

2. the contract must contain a specific provision requiring that the work must 
actually start on or before January 1 of the following calendar year, except in contracts with a 
foreign government or contracts entered into pursuant to a binding international agreement. 

 
3. Commencement of work is evidenced by physical on-site evidence based upon 

a visual inspection or by documentary evidence of costs incurred and materials ordered. 
 

g. Bona Fide Need Rule Applied to Construction Contracts 
 

1. The government must consider normal weather conditions when planning for 
outdoor construction or renovation projects.  A project that cannot reasonably be expected to 
commence before the onset of winter weather is not the bona fide need of the prior fiscal year.  
DFAS-IN Reg. 37-1, para. 9-5c(3)(n).  For example, the government probably should not award a 
contract  

2. to pave 10 miles of roads in Fairbanks, Alaska, on 30 Sep. 1997, and funded 
with FY 97 dollars, unless the government intends to demand

 

 immediate performance of the 
work. 

3. If mission requirements make it impossible to allow the commencement of the 
work until 15 December, the requirement is not the bona fide

 
 need of the prior fiscal year. 

4. Factors within the government's control are most important in determining 
bona fide need.  Cf, Theodor Arndt GmbH & Co., B-237180, January 17, 1990, 90-1 CPD para. 64 
(agency decision to wait until Fiscal Year 1990 to award a service contract, with performance 
commencing on 15 October 1989, is correct where services are not needed until that date).  In 
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analyzing the bona fide

 

 need for a given item, the following factors are appropriate for 
consideration: 

• the required delivery date in the contract; 
• the normal rate of consumption; 
• the date when the government is making facilities, sites, or tools available; 
and 
• the degree of actual control the government has over the date that work 
may be commenced.  

  
5. For example, if a legal office will not be available for renovation until 25 

December 1996 because a brigade is deploying on the 20th of December and cannot be 
disrupted between 1 October and 20 December, and if the normal lead-time for starting a 
renovation project of this type is 15 days, the renovation is a  bona fide need of Fiscal Year 1997 
because the contract could be awarded in FY 1997 and performance could commence by the 
time that the brigade vacated the building.  Accordingly, use of Fiscal Year 1996 funds violates 
the bona fide

 
 need rule. 

6. These principles apply to Job Order contracts entered into under the authority 
of AFARS 17.9000. 
 
8. AMOUNT 
 

a. Title 31, United States Code, Section 1341, Limitation on Expending and Obligating 
Amounts. Section 1341 forbids any officer or employee of the United States from: 
 

• obligating, expending, or authorizing the use of funds exceeding the amount available in 
an appropriation or fund; 

• involving the Federal Government in any contract or obligation for the payment of 
money before an appropriation is made available: 

• obligating, expending, or authorizing of funds required to be sequestered; or 
• involving the Federal Government in any contract or obligation for the payment of 

 money required to be sequestered. 
 

b. Section 1004, Public Law 102-484 permits, in certain circumstances, currently available 
appropriations to be charged when sufficient obligation authority does not exist in certain 
expired accounts. 

 
c. The amount charged to a currently available appropriation may not exceed 1 percent of 

the appropriation for the currently available account being charged, or 1 percent of the 
appropriation of the expired account, whichever is less. 
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9. EXCEPTIONS 
 

a. Humanitarian Assistance Exceptions to the Rule – National Defense Authorization Act 
for Fiscal Year 1993, Section 304 amended subchapter 11 of chapter 152 of  Title 10, United 
States Code, by adding 10 U.S.C. § 2551, which provides, in part, that “To the extent provided in 
defense authorization Acts, funds authorized to be appropriated to the Department of Defense 
for a fiscal year for humanitarian assistance shall be used for the purpose of providing 
transportation of humanitarian relief and for other humanitarian purposes worldwide.” 

 
b. Defense Emergency Response Fund (DERF) – The Department of Defense Appropriations 

Act of 1990 established the DERF to "be available for providing reimbursement to currently 
applicable appropriations of the Department of Defense for supplies and services provided in 
anticipation of requests from other Federal Departments and agencies and from State and local 
governments for assistance on a reimbursable basis to respond to natural or manmade 
disasters.  The Fund may be used upon a determination by the Secretary of Defense that 
immediate action is necessary before a formal request for assistance on a reimbursable basis is 
received.  There shall be deposited to the Fund: (a) reimbursements received by the 
Department of Defense for the supplies and services provided by the Department in its 
response efforts and (b) appropriations made to the Department of Defense for the Fund.  
Reimbursements and appropriations deposited to the Fund shall remain available until 
expended.” 

 
c. Stafford Disaster Relief and Emergency Assistance Act 

 
1. Public Law 93-288, 42 U.S.C. 5121, et seq. 
 
2. The Federal Response Plan (FRP):  The FRP is a Memorandum of Understanding 

between FEMA and other Federal agencies, which provide domestic disaster assistance, 
including DoD.  The FRP implements the FEMA Director’s authority under E.O. 12148 to 
“establish Federal  policies for, and coordinate, all civil defense and civil emergency planning, 
management, mitigation, and assistance functions of Executive agencies.” 

 
3. 12 Emergency Support Functions (ESF):  ESF 3 - Public Works; ESF 9 - Urban Search 

and  Rescue 
 
4. DoD Implementing Regulations:  DoD 3025.1 Use of Military Resources During 

Peacetime Civil Emergencies within the United States, its Territories, and Possessions, May 23, 
1980; and AR 500-60, Disaster Relief, 1 August 1981. 

 
5. Reimbursement:  44 CFR § 206.8 FRP.  Financial Management Annex (FM-1).   FEMA                  

mission assignment, taskings, letters, fund cites are contained in FEMA tasking letters. 
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10. ANTIDEFICIENCY ACT VIOLATIONS 
 

10.1 Establishing Liability   
 

a. An accountable officer is any government officer or employee who, by reason of 
his employment, is responsible for or has custody of government funds.  Any government 
officer or employee, military or civilian, who physically handles government funds, even if only 
once or occasionally, is “accountable” for those funds while they are in his custody. 

 
b. Certifying Officers and Other Accountable Officers Distinguished: 

 
1. Certifying Officer - a person who certifies that payment vouchers are correct 

and ready for payment.  A certifying officer does not have public funds in his possession. 
 
2. Other Accountable Officers - any other officer or employee, including one not 

involved directly in government fiscal operations, who has custody or control of  federal funds. 
 
3. Disbursing Officer - is one who disburses funds and renders accounts in 

accordance with laws and regulations governing disbursement of public funds. 
 
4. Cashier - is one appointed to perform limited cash disbursing functions or 

other cash-handling operations to assist a finance officer or a Class B agent officer (a 
subordinate/assistant of the finance officer). 

 
5. Other Agents and Custodians - Paying, Collection, and Imprest fund agents.  

See DoD Regulations 7000.14.R, Vol. 5, para. 020604; Vol. 5, para 020701; and para. 020901 to 
read more about paying agents. 
 

c. Accountable officers are strictly and automatically liable for losses or erroneous 
payments of public funds.  Accountable officers are “insurers” of public funds in their custody 
or for which they are otherwise responsible.  Liability does not attach for losses due to acts of 
God or acts of the public enemy.  Lack of fault or negligence, however, may provide a basis for 
relief from the obligation to repay the loss.  

 
d. Will a commanding officer’s order to issue an improper payment shield a 

disbursing officer from liability?  The Disbursing Officer (DO) is protected from illegal orders if 
the DO requires the commander to issue a written order before payment.  

 
e. Before initiating collection for a loss, the appropriate agency must permanently 

establish the accountable officer/employee’s liability.  “Permanently establish” means that the 
officer/employee has agreed to repay the loss or the appropriate authority has denied relief.  

 
f. DoD Regulation 7000.14-R requires a formal investigation when a commander 

suspect’s fraud caused a loss.  The commander may formally investigate other losses as well.  
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DoD Regulation 7000.14-R, Vol. 5, para. 060503. See also DoD Regulation 7000.14-R, Vol. 5, 
section 0607 Investigation requirements and procedures).  Consult legal counsel. 
 

10.2 Sanctions or Criminal Penalty 
 

a. If a violation has been determined to have been knowingly and willfully 
committed, there are statutory provisions requiring criminal penalties.  Thus, an officer or 
employee found responsible for committing a violation knowingly and willfully may be subject 
to criminal penalties.  The investigating officer shall terminate all investigations that provide 
any indications that the violation was knowingly and willfully committed.  The investigating 
officer should consult with legal counsel to determine if the investigation should be referred to 
the appropriate criminal investigation organization for action. 
 

b. Both sections 1350 and 1519 of Title 31, United States Code, discuss criminal 
penalties for violations of the ADA.  Title 31, United States Code, section 1350, prescribes that 
“an officer or employee of the United States Government or of the District of Columbia 
government knowingly and willfully violating section 1341(a) or 1342 of this title shall be fined 
not more than $5,000, imprisoned for not more than 2 years, or both.”  Title 31, United States 
Code, section 1519, includes the violation of section 1517(a) and provides the same level of 
punishment.  Criminal penalties for military personnel may include punishment under Article 15 
of the Uniform Code of Military Justice or trial by Court-Martial. 

 
c. When submitting a final summary report of violation to the Office of the Under 

Secretary of Defense(Comptroller) that may require criminal penalties, a statement to that 
effect -- which is required by OMB Circular No. A-34 -- shall be included in the summary report 
from the Assistant Secretary of the Military Department for Financial Management, or the 
Comptroller or Senior Financial Manager for other DoD Components. 
 

10.3 Matters of Proof 
 

a. Evidentiary Showing.  To qualify for relief from liability for a loss or deficiency 
under the statutes, an accountable officer/employee generally must prove that he was acting in 
an official capacity and was not negligent, or that any negligence did not cause the loss.  See 
DoD Regulation 7000.14-R, Vol. 5, app. C, para. C107. 

 
b. The “Reasonable Person” Standard of Care. It is necessary to determine whether 

the officer/employee was negligent, a “reasonable care” standard is applied.  Liability results 
when an accountable officer/employee’s conduct constitutes simple or ordinary negligence, not 
gross negligence.  The standard is whether the accountable officer/employee did what a 
reasonably prudent and careful person would have done to safeguard his own property under 
similar circumstances.  This is an “objective” standard. It does not vary with such factors as the 
level of experience or the age of the particular accountable officer concerned.  Failure to follow 
regulations is negligence. Hence, accountable officers/employees must familiarize themselves 
with applicable regulations.  See DoD Regulation 7000.14-R, Vol. 5, para. 010401.B If there is no 



 

26 
 

clear evidence of negligence, the fact that a loss or deficiency has occurred creates a rebuttable 
presumption of negligence on the part of the accountable officer or employee.  This 
presumption arises from the accountable officer/employee’s strict liability for any loss or 
deficiency. The accountable officer/employee can rebut this presumption of negligence by 
presenting affirmative evidence that he exercised due care. 
 

10.4 Proximate Cause – If the accountable officer/employee was negligent, the Comptroller 
General will consider whether the negligence was the proximate cause of the loss or deficiency.  
If negligence occurred and it was the proximate cause of the loss or deficiency, relief from 
liability may not be granted.   If an accountable officer was negligent but the negligence was not 
the proximate cause of the loss or deficiency, relief may be granted under the statute. 
 

10.5 Statute of Limitations 
  

a. The statute of limitations for settling accounts of an accountable officer is three 
years after agency accounts are substantially complete.  After this period, the account is settled 
by operation of law, and an accountable officer has no personal financial liability for a loss in 
question. 

 
b. “Substantially complete” means the time when, absent fraud by the officer or 

civilian, the agency can audit the paperwork upon which the officer or civilian based his action.  
For DoD, DoD Regulation 7000.14-R has detailed examples of when the 3-year period begins.  
DoD Regulation 7000.14-R, Vol. 5, para. 060802. 

 
c. The statute of limitations does not apply if a loss is due to fraud or other criminal 

acts of an accountable officer or civilian.  31 U.S.C. § 3526(c) (2). 
 

10.6 Examples of Violations 
 

a. The most common types of violations in the Department of Defense can be 
significantly decreased by proactive measures specifically tailored to address the causes and 
corrective actions required to prevent their occurrence.  DoD personnel with responsibilities for 
the control and use of funds should be aware of these common types of violations and be 
required to take positive actions to avoid their occurrence. 

 
b. The five types of circumstances that account for most of the violations of the ADA 

in the Department are as follows: 
 

1. exceeding limits on the use of Operation and Maintenance (O&M) funds for 
minor construction projects; 

 
2. exceeding the fund availability amount in an appropriation or exceeding the 

amount of an allotment/sub-allotment; 
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3. using O&M funds to acquire equipment items that exceed the designated 
amount for the mandatory use of procurement funds (expense versus investment threshold 
rule); 

 
4. not recording obligating documents in a timely or accurate manner which 

results in over obligating funds already obligated (because the obligating document was not 
recorded timely or correctly); and 

 
5. obligating in advance of funds being provided. 

 
c. Additional causes of violations include: 

 
1. established internal controls and standard operating procedures not followed; 
 
2. inadequate supervisory involvement or oversight; 
 
3. lack of appropriate training; and 
 
4. inadequate standard operating procedures and internal controls. 

 
11. LEGAL RIGHTS 
 

11.1. United States Code Title 10, Section 831, Article 31 – Compulsory self-incrimination 
prohibited: 
 

a. “No person subject to this chapter may compel any person to incriminate himself 
or to answer any question the answer to which may tend to incriminate him. 

 
b. “No person subject to this chapter may interrogate, or request any statement 

from, an accused or a person suspected of an offense without first informing him of the nature 
of the accusation and advising him that he does not have to make any statement regarding the 
offense of which he is accused or suspected and that any statement made by him may be used 
as evidence against him in a trial by court-martial. 

 
c. “No person subject to this chapter may compel any person to make a statement or 

produce evidence before any military tribunal if the statement or evidence is not material to 
the issue and may tend to degrade him. 

 
d. “No statement obtained from any person in violation of this article, or through the 

use of coercion, unlawful influence, or unlawful inducement may be received in evidence 
against him in a trial by court-martial.” 
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11.2 United States Constitution Amendment 5 
 

a. “No person shall be held to answer for a capital, or otherwise infamous crime, 
unless on a presentment or indictment of a Grand Jury, except in cases arising in the land or 
naval forces, or in the Militia, when in actual service in time of War or public danger; nor shall 
any person be subject for the same offense to be twice put in jeopardy of life or limb; nor shall 
be compelled in any criminal case to be a witness against himself, nor be deprived of life, 
liberty, or property, without due process of law; nor shall private property be taken for public 
use, without just compensation.”  

 
b. Three elements that must exist simultaneously before Fifth Amendment is violated 

are (1) compulsion of (2) testimonial communication that is (3) incriminating, and if any of 
these conditions is not satisfied, compelled self-incrimination within meaning of Fifth 
Amendment is not at stake.  The Fifth Amendment protects a person from compelled self-
incrimination at all times, not just upon arrest or during custodial interrogation. 

 
c. The object of the Fifth Amendment provision “that no person shall be compelled in 

any criminal case to be a witness against himself” was to declare that person should not be 
compelled, when acting as witness in any investigation, to give testimony which might tend to 
show that he committed crime. 
 

11.3 Privacy Act of 1974 
 

a. Provision of the Privacy Act, section 552a of Title 5 United States Code, requiring 
each agency that maintains a system of records to allow individuals to gain access to their 
records was not a pro tanto repeal of this section and is not the sole means of access for first-
party information. 

 
b. An individual may utilize Privacy Act, section 552a of this title, or this section or 

both to seek access to information about himself in agency records, and is entitled to 
cumulative total of access rights under the two sections. 

 
c. While section 552a of this title was designed to provide individuals with more 

control over gathering, dissemination and accuracy of agency information about themselves, 
this section was intended to increase the public’s access to governmental information. 
 

11.4 Purpose of Freedom of Information Act (FOIA) – The purpose of FOIA is to permit the 
public to scrutinize government’s performance of its duties and promote governmental honesty 
and, thus, doubts as to propriety of disclosure are to be resolved in favor of openness.  The 
overriding purpose of the Freedom of Information Act is to mandate policy of broad disclosure 
of government documents and maximum feasible public access to government information.  
Disclosure rather than secrecy is the basic objective.  
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III. Conducting an Investigation of an Alleged ADA Violation 
 
1. CONFER WITH SUPPORT TEAM 
 

a. If you are not clear about an issue, develop a list of questions for legal counsel as well as 
other members of the support group. Always write down questions that arise during the 
investigation so when you confer with legal counsel you can address all of the important issues.  
It is of utmost importance that you maintain close connections with legal counsel.  Legal 
counsel is your most important link with the interpretation of regulations and statutes related 
to ADA.  

 
b. Once the members of the support group are appointed, you should schedule 

appropriate times to meet and/or confer with them that is convenient for everyone. It does not 
have to be a group meeting, but develop a plan where you can contact members when you 
need help and need it quickly. Consultations should be scheduled throughout the duration of 
the investigation.  Do not try to fly alone on this one.  

 
c. Appendix III of this manual is a suggested HQDA timetable to assist you in scheduling 

your investigation.  The investigation must be completed without delay.   Make sure that you 
understand the due date for the Preliminary Report and/or the Final Report.  Those due dates 
as well as the Date of Discovery will determine the length of time for the investigation.  Get a 
clear understanding when the appointing officer expects you to return with a report.  The 
timetable is part of the DoD regulations, and extensions are granted for special situations only 
by the Principal Deputy Assistant Secretary of the Army (FM&C). 
 
2. SCRUTINIZE THE INVESTIGATION CHECKLIST – Appendix II of this manual is a checklist 
designed as a quick reference to help the investigating officer keep track of the step-by-step 
procedures to be followed during the investigation.  It is set in sequential order and when used 
correctly will help prevent the omission of important information from the investigation.  The 
checklist will assist in documentation of the investigation and the preparation of the final report 
of violation and ensure that the IO has covered all the basic elements necessary. 
 
3. RESEARCH EFFORTS – During the investigation, an investigating officer may be required to 
perform extensive research.  The research effort may include accounting directives and 
regulations, directives and regulations related to the functional area involved (such as civil 
engineering or contracting), legal directives, public law, and legal opinions.  An investigating 
officer shall normally review all specific documentation in the functional area involved related 
to the violation such as purchase requests, contracts, word orders, vouchers, and supporting 
materials, etc. 
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4.  ANALYZING A FISCAL LAW PROBLEM 
 

4.1 General – The support team confronted with a fiscal law issue should resolve the issue 
using a simple, four-step approach: 
 

a.  Identify the appropriation proposed for obligation and expenditure. 
 
b. Determine whether the appropriation is available for the purpose served by the 

obligation or expenditure. 
 
a. Determine whether the appropriation is available at the time of the obligation or 

expenditure. 
 
b. Determine whether the appropriation is available in the amount of the obligation 

or expenditure. 
 

4.2 Identify the Funds – The first step in the analysis of a fiscal law problem is to identify 
the funds by examining the accounting classification code or fund cite. 
 

4.3 Availability as to Purpose 
 

a. The second step in the analysis of a fiscal law problem is to determine whether the 
specific appropriation is available for a specific expenditure.  The four-digit appropriation 
designator identifies the appropriation in question.  An attorney should then research whether 
the appropriation is available for the proposed expenditure.  You may conclude the suggested 
appropriation is proper, another appropriation is proper, or no available appropriation is 
proper.  If no appropriation is proper, the only solution may be to request Congress, through 
command channels, to pass a proper appropriation. 

 
b. Even if the appropriation is legally available for the stated purpose, internal policy, 

including the rules on reprogramming discussed in DOD Manual 7110-1-M, Budget Guidance 
Manual

 
 (May 1990), may affect the propriety of a particular expenditure. 

c. Furthermore, if your analysis suggests that your agency must use a different 
appropriation for the specific expenditure, that determination may affect your analysis as to 
time and amount. 
 

4.4 Availability as to Time 
 

a. The third step in the analysis of a fiscal law problem is to determine whether the 
specific appropriation is available:  (1) at the time the goods or services are needed, (2) at the 
time the obligation for the goods and services is made or adjusted, and (3) at the time funds are 
disbursed from the treasury. 
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b. Correcting an error in the fiscal year of an appropriation may affect the availability 
as to purpose because the language of appropriation acts varies from year to year.  Correcting 
fiscal year errors also may cause the obligation or expenditure to exceed the amount available. 
 

4.5 Availability as to Amount 
 

a. The last step in the analysis of a fiscal law problem is to determine whether 
sufficient budgetary authority from the proper fiscal year and appropriation is available at the 
time of obligation or expenditure to pay the legal liability.  You may have a sufficient amount of 
the wrong appropriation, but not enough of the correct appropriation. 

 
b. Analysis of amount comes last because severe criminal and administrative 

consequences may result from exceeding the amount available to support an obligation.  
Although there have been no criminal prosecutions under the Antideficiency Act to date, 
administrative sanctions have cut short numerous otherwise promising careers.  Your analysis 
of the purpose and time dimensions of a fiscal law problem may avoid these unpleasant 
consequences. 
 
5. DEVELOPING AN INVESTIGATION PLAN  
 

a. The investigating officer's primary duty is to gather evidence and make findings of 
fact and appropriate recommendations to the appointing authority.  Before obtaining 
information, however, the investigating officer should develop an investigative plan that 
consists of (1) an understanding of the facts required to reach a conclusion, and (2) a strategy 
for obtaining evidence.  This should include a list of potential witnesses and a plan for when 
each witness will be interviewed.  The order in which witnesses are interviewed may be 
important.  An effective, efficient method is to interview principal witnesses last.  This best 
prepares the investigating officer to ask all relevant questions and minimizes the need to re-
interview these critical witnesses. As the investigation proceeds, it may be necessary to review 
and modify the investigative plan. 

 
b. The investigating officer should begin the investigation by identifying the 

information already available and determining what additional information will be required 
before findings and recommendations may be made to the appointing authority.  An important 
part of this is establishing the appropriate standards, rules, or procedures that govern the 
circumstances under investigation.  The legal advisor or other functional expert can assist the 
investigating officer in determining the information that will be required.  (See Appendix IV, 
Investigation Plan Outline.) 
 
6. CONDUCTING INTERVIEWS – The predominant category of evidence gathered by an 
investigating officer (IO) is oral statement.  The method used to gather this evidence is the 
interview.  In every interview, the IO has three major concerns:  the rights of the individual 
being questioned; confidentiality; and the evidence to be obtained.  The process used by IO to 
conduct interviews is designed to protect rights and enhance confidentiality.  The IO’s 
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preparations and skills as an interviewer affect the quantity and quality of the evidence 
gathered.  In investigations, the IO sometimes gathers sworn, recorded testimony by 
conducting formal interviews.  This section describes the process used by IOs to conduct both 
formal and informal interviews. 
 

6.1 Preparation for Interviews – As with most activities, preparation is vital to success.  
Preparations fall into two areas:  administrative and substantive. 
 

a. Administrative – Ensure that you have the proper administrative details completed 
prior to the interview.  These include selecting the right interview guide and filling in the blank 
spaces with information from the appointment letter.  If you are going to request a social 
security number, have a copy of the Privacy Act Statement available.  If you are interviewing a 
suspect or taping, there are Appendices available to assist you with this process.  Set up and 
test your tape recorders; have extra batteries and a sufficient number of blank tapes on hand.   

 
b. Substantive – Prepare an interrogatory (list of questions) for the interview.  The 

process of building an interrogatory begins with your assessment of the evidence you believe 
the witness possesses.  You then craft questions to gather that evidence.  Wargame possible 
answers the interviewee might provide.  The interrogatory provides you a road map for the 
interview and helps ensure you do not forget to ask questions on all key points.  If you plan to 
have the interviewee comment on documentary evidence, ensure that you have the 
documents at hand in the order that you plan to introduce them during the course of the 
interview.  Witnesses may ask you to remove their names from their statements before 
presentation to the individual named responsible for the ADA violation. 

 
6.2 Type of Interview – Depending on the nature of the allegations, sensitivity of the case, 

and location of witnesses, your interview may be anything from a very brief, informal telephone 
call (documented in a summary) to a formal recorded session lasting several hours.   
 

a. Formal Interviews – Formal interviews are conducted in four phases:  pre-tape; 
read-in; questioning; read-out. 
 

1. Pre-tape

 

 – The pre-tape is an informal briefing given by you to the interviewee.  
It serves several purposes.  It familiarizes the witness with the interview process and helps to 
put them at ease (most witnesses have never been involved in an investigation or inquiry).  It 
provides you an opportunity to establish a dialog with the witness.  A skillful interviewer uses 
the pre-tape briefing to condition the witness to respond to questions.  Most importantly, the 
pre-tape covers key information and administrative details.  These include: 

• Advising the witness of the Privacy Act.  (Required if you ask for the 
witness's social security number, home address, or home telephone number.) 
 
• Advising the witness of the Freedom of Information Act (FOIA) and that his 
testimony may be requested for unofficial purposes. 
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• Emphasizing confidentiality, but not guaranteeing it

 

.  Witnesses must 
understand that their testimony can be used for official purposes. 

• Advising a suspect of his rights.  A suspect is someone accused of a criminal 
wrongdoing.  In an ADA case, this means that the person is suspected of 
knowingly and willfully violating the ADA. 

 
2. There are step-by-step guides to conducting various types of interviews at 

Appendix V of this manual that include an outline of a pre-tape briefing.  You should become 
familiar with its contents and brief the witness in your own words. 

 
3. Introduce yourself and show your credentials.  Your credentials include your 

appointment letter and your ID card. 
 
4. Explain that the interview will be conducted in four parts (pre-tape, read-in, 

questions and answers, and read-out) and explain that the procedures are standard for ADA 
investigations.   

 
5. Explain your confidential fact-finding role, and that both hearsay and opinion 

can be accepted as testimony. 
 
6. Explain how the investigation protects the confidentiality of the witness, but 

that law or regulation may in some instances result in the release of any testimony.  For 
example, a court may order the release of record from the investigation. 

 
7. State that the interview will be conducted while the witness is under oath or 

affirmation and that it will be recorded.  Do not ask the witness whether they want to be 
recorded or take the oath.  If they raise the question, explain the importance of taking sworn, 
recorded testimony. 

 
8. Explain that a prepared script is used during the read-in and read-out portions 

of the interview to ensure the witness's rights are explained as required by law and regulation.    
 
9. Explain that you will ask questions and give the witness time to respond. 
 
10. Explain that at the end of the interview you will again read from a prepared 

script and the witness will be given an opportunity to present additional material that pertains 
to the investigation. 

 
11. Tell the witness that because the interview is recorded, all responses must be 

verbal; not to speak while anyone else is speaking; and to avoid actions, such as tapping on the 
table, which might obliterate words in the recording. 
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12. Caution the witness to discuss classified information only if necessary and to 
identify any classified information given.  Instruct the witness to ask you to turn off the tape 
recorder prior to discussing classified information so you can determine whether the 
information is necessary to the case and needed in the transcript.  If any portion of the tape 
contains classified information, then the tape must be classified.  And, if any classified 
information is used in your report, the report also must be classified and protected as 
appropriate.   

 
13. Explain that the final product of the investigation will be a report to the 

appointing authority. 
 
14. Explain that the Freedom of Information Act allows members of the public 

(anyone) to make requests for any government record.  This includes IO records, such as the 
transcript of the interview or the report of this investigation.  Explain that ADA records 
(testimony and any information extracted from testimony and included in the Report of 
Investigation (ROI) can be protected from a FOIA release if the witness wants it protected.  
Explain that at the end of the interview, as part of the read-out script, you will ask the witness 
whether or not they consent to release.  A "yes" will mean they consent to release and a "no" 
means they do not consent to release, should there be a request.  You should explain that while 
IO records are protected from unnecessary release, the records can be used for official 
purposes as necessary throughout the Federal government and that FOIA consent has nothing 
to do with that use. 

 
15. You must be sensitive to the fact that many witnesses misunderstand the FOIA 

release question.  Some believe that you will think that they are trying to hide something if they 
do not consent to release.  You should not advise them how to answer this question, but do 
make them aware of what it means.  Additionally, you should tell them that you draw no 
inference about whether they are truthful or not from their answer regarding FOIA. 

 
16. Provide the witness a copy of the Privacy Act Statement and allow him to read 

it.  Ask if he has any questions.  This will save time after you start the interview.  If there are 
questions, tell him that the purpose of providing this form is to show that we have the authority 
to request personal information and that release of their social security number is voluntary.  
This statement is not consent to release to a third party and does not have to be signed.  It will 
be referred to in the read-in.  

 
17. Have the witness complete the applicable information on a Testimony 

Transcript Information Sheet.  Explain that the header sheet is designed to assist whoever does 
the transcribing.  During the interview, correct spellings of proper names and acronyms will be 
recorded on this sheet.  After the interview, fold the header sheet and secure it around the 
tapes from that interview with a rubber band.  This organizes your tapes and ensures that the 
transcriber does not attribute testimony to the wrong witness. 
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18. Explain that you can turn off the recording devices and discuss points off tape, 
but that everything said is considered on the record and may be used in the investigation 
regardless of whether the tape is recording.  Explain that you can also turn off the tapes for 
breaks as required. 

 
19. If appropriate, you may want to verify the status of the witness (active Army, 

USAR, ARNG, Federal technician, state technician, or civilian) to determine his rights and 
whether he is subject to the Uniform Code of Military Justice (UCMJ). 

 
20. While not required, you may explain to civilian federal employees their right to 

have a union representative present. 
 
21. If you are interviewing a suspect, execute the DA 3881 Rights Warning 

Procedure/Waiver Certificate during the pre-tape.  You will refer to it during the formal read-in. 
 

22. Read-in – The read-in is a formal script that is used to begin the interview.  
Before an interview, you should select the correct interview guide; fill in the blank spaces with 
personal data and information from the investigation's action memorandum and directive.  If 
you are conducting an inquiry and have no action memorandum or directive, fill in the 
allegations about which you are inquiring.  During the interview, complete the pre-tape, turn on 
the tape recorder, and read the read-in script verbatim

 

.  This ensures and documents that you 
fully and correctly advised the witness, subject, or suspect of the process and their rights.   

23. Questioning – Questions are the foundation of an interview.  During 
preparation, develop an interrogatory, to elicit the anticipated evidence from the witness.  
Once the interview begins, be flexible.  Alter the questions, or the order in which you ask them, 
based upon the mood of the witness and variances in the information actually presented.  You 
must be prepared to ask "hard" or embarrassing questions in a calm, forthright, and 
professional manner.  Example:  “Did you have knowledge that the violation was going to 
occur?”  You must also ask questions that allow them to comment on the allegations and all 
adverse information that will be used in the report, even if only to deny the allegations. 

 
24. Read-out – The read-out is a formal script that closes the interview.  A key 

portion of the read-out is advising the witness of the FOIA and having them respond "yes" or 
"no" on tape to indicate whether or not they consent to release of their testimony.  Another 
key item is the admonition to the witness regarding confidentiality. 
 

6.3 Informal Interviews 
 

a. Informal interviews consist of three phases:  an introduction, questioning, and a 
closing. 
 

1. Introduction – The introduction is very similar to the pre-tape in a formal 
interview.  Using the standard outline helps to ensure that each witness gets the same 
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information, that you cover all essential topics, and that your presentation is smooth and 
confident.  As a minimum, you should discuss the investigation process, the IO role, Privacy Act, 
FOIA, and rights warning (if required). 
 

2. Questions

 

 – There is no difference between questioning in an informal 
interview and questioning in a formal interview.  The evidence that you expect to gather 
affects the questions you draft in your interrogatory.  The information you receive and the 
demeanor of the witness affects how you actually ask the questions.  These factors are 
independent of the type of interview you conduct. 

3. Closing

 

 – Once you complete your questioning, you must close out the 
interview.  You should close out with some type of statement that allows the individual to know 
what to expect.  Be candid.  If you don’t think you will ever contact the witness again, say so.  If 
you sense the possibility that the witness fears retribution for cooperating with the IO, tell 
them to contact you or your office if they become the target of retribution. 

b. When conducting an interview, do not speculate on the outcome of a case or 
commit yourself to a milestone for its completion.  

 
c. Ask the witness whether he consents to release his testimony in response to 

unofficial requests under the FOIA.

 

   (See the Read-out portion of the Witness Interview Guide 
in Appendix V.)   If you do not ask the question, and there is a request for the record, the 
information he provided must be treated as releasable.  Finally, you should request that the 
individual not discuss the case with anyone except an attorney should they choose to consult 
one. 

6.4 Modes of Interview 
 

a. Face to Face – This is the most efficient method of communication and is the ideal 
method for conducting IO interviews during investigations.  Face-to-face interviewing allows 
you to judge the non-verbal reactions of the individual, enhancing your ability to establish and 
maintain rapport and ask effective follow-up questions.  You should always attempt to 
interview your key witnesses and the subject or suspect face to face. 
 

b. Telephonic Interviews 
 

1. Both formal and informal interviews may be conducted over the telephone.  A 
telephonic interview is an excellent time and money-saving method for interviewing distant 
witnesses.  While you cannot judge the witness' non-verbal communications, you can often 
gain insights from the witness' inflection or tone of voice. 

 
2. Normally, you must contact witnesses in advance to schedule telephonic 

interviews.  Many witnesses are not prepared to devote the required time to you when you first 
contact them.  Also, you must be concerned about confidentiality.  If you call them at work, 
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they may not have the desired degree of privacy in their office.  You should always strive to 
have the witness in a location that provides privacy during the interview. 

 
3. You might not be ready to conduct an interview with this first call.  Do not 

attempt to conduct an interview at this point if you have not completed your background 
preparation.  

 
4. Once the call is placed, you read the lead-in script that verifies the witness's 

identification and the fact that the witness has been properly sworn and advised of their rights.  
Close the interview by use of the script in the appropriate interview guide.   

 
5. A detailed list of questions is essential for a telephone interview.  Try to 

anticipate the witness' answers and have follow-on questions prepared.   
 
6. If you record a telephonic interview, you must inform all parties that the call is 

being recorded.  Taping telephone conversations without the knowledge of all parties can 
violate Federal law.  You can purchase simple devices through the supply system that allow 
your tape recorder to adapt to a telephone.  You may also use a speakerphone if available.  This 
allows you to record the conversation and aids in the process.  You are not required to ask 
whether someone consents to a recorded telephone interview.  Military and DA civilians must 
cooperate.  A civilian not connected with the military is not required to cooperate.  Therefore, 
they may decline being recorded just as they may decline the interview altogether.  If the 
individual seems uncomfortable with the telephonic interview process, regardless of whether 
they are required to cooperate, you have a problem you must overcome. 
 

c. Interviews by Other – In some cases you may coordinate for another support team 
to interview witnesses for you.  You must provide the interrogatories and enough background 
information so the support team can conduct intelligent interviews.  It is helpful to provide the 
support team with anticipated answers that you expect from each witness.  Also provide the 
support team a copy of your directive as well as copies of any documentary evidence they 
might need during the interviews.  After the interviews are completed, the assisting support 
team sends you the tapes or copies of the transcripts.  After you have acknowledged receipt of 
the testimony, the assisting support team destroys all file material. 
 

6.5 Witness Availability and Cooperation – Investigating officers do not have the authority 
to subpoena witnesses and their authority to interview civilian employees may be subject to 
certain limitations.  Prior to interviewing civilians, the investigating officer should discuss this 
matter with the local labor counselor.  Commanders and supervisors, however, have the 
authority to order military personnel and to direct federal employees to appear and testify.  
Civilian witnesses who are not federal employees may agree to appear, and, if necessary, be 
issued invitational travel orders.  This authority should be used only if the information cannot 
be otherwise obtained and only after coordinating with the legal advisor or appointing 
authority. 
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a. Within DoD – AR 20-1 requires DA personnel to cooperate with IO’s.  If you have a 
witness who is reluctant to cooperate in either an investigation or an inquiry, the best course of 
action is to persuade them that cooperation is in their best interest as well as their 
organization’s.  If unsuccessful, you should seek the assistance of the witness' commander or 
immediate supervisor.  They can order or direct military members to cooperate.  Both military 
and civilians are prohibited from actively interposing to thwart the investigation. 

 
b. Witnesses From Other Service – You may have occasion to interview witnesses 

from other branches of the armed forces.  Make arrangements in the same way you do for 
Army witnesses.  If you anticipate or have problems arranging interviews with members from 
another service, coordinate through the local commander or inspector general. 

 
c. Non-DoD Civilians – You cannot compel civilians not employed by DoD to 

cooperate with you.  You have no authority to subpoena civilian witnesses.  Contact your legal 
counsel for advice.  

 
d. Control of Witnesses – It is difficult to conduct an investigation if the witnesses talk 

to each other about the case.  Ensure you inform each witness of the requirement not to reveal 
to anyone the questions or topics discussed during the interview.  
 

6.6 Other Participants in Interviews 
 

a. Interpreters 
 

1. If an interpreter is required, caution him on the privileged nature of the 
investigation.  Administer the following oath at the beginning of the investigation, but do not 
repeat it for each witness: 

 
2. OATH:  “Do you, ________________, solemnly swear (or affirm) that you will 

interpret truly the testimony you are called upon to interpret, so help you God?” 
 

b. Attorneys 
 

1. Suspects have a right to have an attorney present during their interview.  You 
may choose to allow witnesses or subjects who request the presence of a lawyer during an 
interview to do so; however, they have no right to demand the presence of a lawyer.  
Remember, the purpose of a lawyer in an interview is only to advise the witness, subject, or 
suspect not to incriminate him.

 

  You must prohibit a lawyer from answering questions for the 
suspect or from advising you on the conduct of the interview.  If you encounter difficulties with 
an attorney during an interview, take a break and contact legal counsel for advice.  It is always 
best to explain the ground rules to both the suspect and the attorney during the pre-tape.  This 
often precludes problems later during the interview. 



 

39 
 

2. If a witness or subject demands his right to have a lawyer present during the 
interview, what should you do?  Explain that an IO interview is not a court of law and the 
proceedings are administrative in nature.  Additionally, they do not have a right to have a 
lawyer present because they are not a suspect and do not have criminal allegations against 
them.  You may allow the individual to have a lawyer.  Should a witness or subject request to 
see a lawyer during an interview, it is again your choice.  In most cases it is best to allow them 
to do so.  To not allow them to do so could cause them to become very defensive and reluctant 
to answer questions. 
 

c. Friend – Persons being interviewed may request to have friends present.  No one 
has a right to have a friend present.  If you choose to allow a friend to be present, you must 
control him.  The friend is for moral support of the witness only, and should remain silent.  
Inform the friend of confidentiality and ask that he not reveal information.  
 

d. Union Representatives – Some civilian employees of DA may have the right to have 
a representative from the union at your installation present during their interviews.  Others 
may request a union representative, even if it is not their right.  It is your responsibility to 
control a union representative at your interview, whether they are there by right or with your 
permission.  In most cases, the role of the union representative is to observe and advise the 
witness.  Check with legal counsel regarding the collective bargaining agreement at your 
installation. 
 

6.7 Self Incrimination - You must always be alert for the witness or subject who, while 
testifying, implicates himself as a suspect or discloses additional violations.  The admission of 
possible criminal wrongdoing need not be related to the case you are investigating.  This also 
applies to suspects who may implicate himself in an area outside the scope of your 
investigation.  If an individual implicates himself in criminal activity: stop, read and execute the 
rights warning procedure and waiver on DA Form 3881, and continue the interview only if the 
individual waives his rights. 
 

6.8 Rights Warning 
 

a. All soldiers suspected of criminal misconduct must first be advised of their rights.  
DA Form 3881 should be used to record that the witness understands his rights and elects to 
waive those rights and make a statement.  It may be necessary to provide the rights warning at 
the outset of the interview.  In some cases, however, an investigating of ricer will become 
aware of the witness's involvement in criminal activity only after the interview has started and 
incriminating evidence is uncovered.  In such case, rights warnings must be provided as soon as 
the investigating officer suspects that a witness may have been involved in criminal activity.  If a 
witness elects to assert his rights and requests an attorney, all questioning must cease 
immediately.  Questioning may only resume in the presence of the witness's attorney, if the 
witness consents to being interviewed. 

 
b. Note that these rights apply only to information that might be used to incriminate 
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the witness. They cannot be invoked to avoid questioning on matters that do not involve 
violations of criminal law.  Finally, these rights may be asserted only by the individual who 
would be accused of the crime.  The rights cannot be asserted to avoid incriminating other 
individuals.  The following example highlights this distinction. 

 
c. Example:  A witness who is suspected of stealing government property must be 

advised of his or her rights prior to being interviewed.  However, if a witness merely is being 
interviewed concerning lost or destroyed government property in connection with a Report of 
Survey, a rights warning would not be necessary unless evidence is developed that leads the 
investigating officer to believe the individual has committed a criminal offense.  If it is clear that 
the witness did not steal the property but has information about who did, the witness may not 
assert rights on behalf of the other individual. 

 
d. Use the DA Form 3881, Rights Warning Procedure/Waiver Certificate to advise 

suspects and those who incriminate themselves of their rights.  Consult your legal counsel 
concerning its proper use.  The general procedures are to have them read the front side, Part I, 
which you will have filled out in advance.  Then read the backside, Part II, aloud to the suspect 
while they read another copy.  Ask them the four waiver questions.  Finally, have them sign the 
waiver in Section B.  You and a witness must also sign the appropriate blocks in Section B.  
Rehearse the DA 3881 with your local Judge Advocate General’s office. 

 
e. Should you have to execute a DA Form 3881 during an interview and you are not 

sure what to put as the charges take a break and call your legal counsel.  If the legal counsel is 
unavailable, a general description of the charges, in your own words (i.e., failure to follow a 
regulation; misuse of government equipment), will suffice.  If you question a suspect a second 
time on the same allegations for which you already completed a DA Form 3881 (and they 
waived their rights), you do not have to complete a new DA Form 3881.  However, if you are 
questioning the suspect concerning new allegations, you must complete a new DA Form 3881.  
The original copy of the DA Form 3881 should be included with the suspect's testimony in the 
Report of Investigation (ROI). 
 

6.9 Taking Breaks – Should you or the witness need to take a break for any reason while 
conducting recorded testimony, state for the record (on tape) the circumstances and time 
before shutting off the recorders.  When the IO is ready to resume the interview, turn on the 
recorders, state the time and whether the people in attendance are the same or not.  If 
someone has departed or someone new is present, give their names and briefly explain the 
reason for the change.  As an example, a lawyer who was not there at the start of the interview 
may be present after the break. 
 

6.10 Interview Sequence  
 

a. Determining the sequence in which you will conduct interviews is a key step in the 
planning process.   The investigating officer will need to determine which witnesses should be 
interviewed and in what order.  Often, information provided by one witness can raise issues 
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that should be discussed with another.  Organizing the witness interviews will save time and 
effort that would otherwise be spent backtracking to re-interview prior witnesses concerning 
information provided by subsequent witnesses.  While re-interviewing may be unavoidable in 
some circumstances, it should be kept to a minimum.  The following suggests an approach to 
organizing witness interviews; it is not mandatory. 
 

1. When planning who to interview, work from the center of the issue outward.  
Identify the people who are likely to provide the best information.  When conducting the 
interviews, start with witnesses that will provide all relevant background information and frame 
the issues.  This will allow the interviews of key witnesses to be as complete as possible, 
avoiding the backtracking described above. 

 
2. Concentrate on those witnesses who would have the most direct knowledge 

about the events in question.  Without unnecessarily disclosing the evidence obtained, attempt 
to seek information that would support or refute information already obtained from others.  In 
closing an interview, it is appropriate to ask if the witness knows of any other persons who 
might have useful information or any other information the witness believes may be relevant to 
the inquiry. 

 
3. Any information that is relevant should be collected regardless of the source; 

however, investigating officers should collect the best information available from the most 
direct source. 

 
4. It may be necessary or advisable to interview experts having specialized 

understanding of the subject matter of the investigation. 
 
5.  At some point, there will be no more witnesses available with relevant and 

useful information.  It is not necessary to interview every member of a unit, for example, if only 
a few people have information relevant to the inquiry.   Also, all relevant witnesses do not need 
to be interviewed if the facts are clearly established and not in dispute.   However, the 
investigating officer must be careful not to prematurely terminate an investigation because a 
few witnesses give consistent testimony. 
 

b. Usual Sequence – Experience shows that the best sequence is to first interview the 
complainant, then experts, witnesses, with suspects or subjects last.  Naturally, the sequence of 
interviews will vary based on the nature of the allegations and on the availability of the 
witnesses, subjects or suspects.  Many inexperienced investigators are inclined to resolve cases 
quickly by talking to subjects or suspects first.  Avoid that pitfall by following the recommended 
sequence which will: 
 

1. Give you information needed to ask the right questions of the subject or 
suspect. 
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2. Enhance truth telling (i.e., people are more likely to be truthful if they know 
you have done your homework). 

 
3. Enable you to immediately challenge statements that are inconsistent with 

other evidence or appear untrue. 
 
4. Allow you to advise subjects or suspects of all adverse information against 

them and allow them an opportunity to comment.  This is a right they have as part of an 
administrative investigation.  You will have more adverse information at the end of an 
investigation than at the beginning.  The individual whom you name responsible will have an 
opportunity to review and comment on your completed report. 

 
5. Decrease the likelihood for a recall interview.  An interview conducted too 

early in the inquiry process increases the likelihood of the need for a recall interview and may 
unnecessarily consume more of your time.  

 
6. Protect the legal rights of all persons involved.  Because you will become more 

progressively knowledgeable about the case, you are more likely to protect the legal rights of 
all persons involved.  For example, you are less likely to interview someone as a witness when 
they should have been treated as a suspect. 

 
7. You should also consider the order in which you will interview witnesses.  

Frequently, investigators will group witnesses by the evidence they are expected to provide.  
For example, all witnesses who observed a specific event might be interviewed sequentially.  
Another alternative is to interview witnesses in chronological order. 
 

c. Exception – There are circumstances that may cause you to interview the subject 
or suspect early in the investigation or inquiry.  These are: 
 

1. You have anonymous allegations and cannot readily identify any witnesses. 
 
2. You have vague or anonymous allegations that the subject may be able to 

clarify.  The subject or suspect may provide you the names of witnesses. 
 
3. The subject or suspect has information not readily available elsewhere that 

you need early in the inquiry.  
 
4. The subject or suspect is about to retire or permanent change of station (PCS) 

to a distant location, and flagging is not appropriate. 
 
5. You believe this is one of those rare occasions when the need for speed 

justifies the risk.  Evidence might be fleeting -- where someone deliberately tries to destroy it. 
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6.11 Time – Another key planning consideration is the time it will take to conduct each 
interview.  There are no hard and fast rules -- some interviews move along quickly, others drag.  
As a minimum, you should plan for the following: 
 

a. Rapport building – Set aside 10 - 15 minutes to put the witness at ease before you 
begin your interview. 

 
b. Pre-tape or introduction – Plan to spend 15 minutes covering the points of your 

pre-tape, if formal; or introduction, if informal.  More time is required if you must execute a 
rights warning certificate. 

 
c. Questions and answers – Always consider the possibility of unexpected issues or 

allegations arising during the interviews and allow a few extra minutes.   
 
d. Protect confidentiality – Provide adequate time to allow one witness to leave and 

another to arrive without violating confidentiality.  As a contingency, you should plan on what 
to do when you have a witness in your interview room and another waiting outside to be 
interviewed.  Many IO’s take a break and leave their interviewee in the interview room while 
they move the person waiting outside to another location. 
 

e. Administration – Plan time for you and your partner to compare notes, prepare for 
the next interview, and take care of personal needs.  Experience has shown that an interview 
that turns out being shorter than planned is far better than an interview that takes more time 
than scheduled. 
 

6.12 Location – You can conduct interviews almost anywhere.  The major consideration in 
choosing a location is privacy.  Some locations, however, offer other advantages as well.   
 

a. Your Office – Experience has proven that an office is often the best place to 
conduct interviews. 
 

1. You control the environment – You can avoid interruptions such as ringing 
telephones and people entering unannounced.  Someone from the support team can control 
other witnesses. Should you sense that a witness is going to be difficult, you may be able to ask 
for assistance from a more experienced interviewer or an interviewer of higher rank. 

 
2. Confidentiality – Your office is probably located away from the subject or 

suspect's workplace.  Witnesses can discreetly visit your office. 
 
3. Efficiency – Conducting interviews at your office maximizes your efficiency.  

You do not have to spend time traveling and you have your administrative support immediately 
available. 
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b. Witness' Workplace – Another choice is to interview at the suspect's, or witness' 
office.  The advantages are that the interviewee may be more at ease, more willing to 
cooperate, and more willing to share their information.  Often, your willingness to come to the 
witness' location for the interview can help establish a rapport with a reluctant or defensive 
witness.  They may also have ready access to information, records or documents.  The 
disadvantages are that many people at that office may find out that you are there, and rumors 
could result.  Additionally, you have little control over privacy and probably cannot prevent 
unwanted interruptions.  A subject or suspect may want you to conduct the interview in their 
office because they feel more in control.  If you have interviewed the proper witnesses, 
gathered the facts, and prepared for the interview, it will make little difference.  
 

c. Hotel or Motel – There will be times when you may need to travel, and your 
interviews may have to be conducted at a motel or hotel.  This can be done effectively if you 
plan ahead.  When possible, arrange for a neutral interview location (have your orders cut to 
allow you to rent a conference room, extra room, or business suite).  When notifying someone 
that you will interview them at a motel, set up an initial meeting in a public place such as the 
lobby.  There you can properly identify yourself and make the interviewee more at ease.  NOTE:  
While you are not prohibited from interviewing one-on-one, even if the interviewee is of the 
opposite sex, having a partner while interviewing may make the interviewee more comfortable 
and provide everyone involved with a measure of protection from possible allegations. 
 

d. Other Installations – If you must travel to another installation, you can request 
that the local commander provide you an interview room.  You need to ensure they are aware 
of your needs and requirements.  Additionally, consider asking the local commander to make 
witness notifications for you.  They are known in the command, know the local environment, 
and can possibly enhance the confidentiality of your investigation.  Consider using a Reserve 
Center or National Guard Armory as an interview location if there is no installation nearby.  
Coordinate with the reserve component. 
 

e. Witness' Home – At times you may have to interview a witness (usually a civilian) 
at their home.  This can be undesirable because you lack control.  Interviews conducted in a 
home are fraught with distractions, e.g., pets, phone calls, family members.  Additionally, the 
physical characteristics of the site may not be good.  In all cases you want to ensure that your 
interview location is private enough to ensure that you can protect confidentially of witnesses 
and preclude unnecessary disclosure of the details of the case. 
 

6.13 Interviewing Techniques 
 

a. Importance of Interviewing – The basis for the resolution of many ADA cases is 
intelligent, careful questioning.  Effective questioning can only be accomplished by skill, 
preparation, and experience.  Therefore, IOs conduct interviews with a question and answer 
period rather than taking written statements.  The previous section focused on the process of 
conducting interviews.  This section focuses more on the art of interviewing.  Unless otherwise 
noted, the word witness in this section refers to subjects and suspects as well. 
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b. Preparation – There is no substitute for detailed preparation!  Know what you are 

talking about; know what evidence you want; keep in mind the who, what, when, where, why, 
and how of the case.  You must have sufficient background knowledge about the witness to 
select the correct approach to questioning, to assess the witness' truthfulness, and to 
demonstrate the thoroughness of your investigation 
 

c. Attitude and Demeanor of Investigating Officers – Attitude and demeanor 
contribute immeasurably to the success or failure of the interview.  Remember each witness is 
unique and will react differently.  Therefore, you must adapt your technique accordingly.  In 
questioning witnesses you should: 
 

1. Gain and maintain the witness' respect.  Be professional! 
 
2. Adopt an objective and friendly, but not familiar, attitude. 
 
3. Try to put the witness at ease and then direct the conversation to the matters 

being investigated.  If the witness proves to be hostile, adopt a firmer attitude. 
 
4. Be courteous, sincere, and self-confident.  Do not deceive, browbeat, threaten, 

coerce, or make promises.  Do not apologize for doing your job. 
 
5. Remain an impersonal, calm, objective fact-finder.  Do not shout, lose your 

composure, or otherwise show emotion. 
 
6. Maintain an attitude of fairness. 

 
d. Formulating Questions 

 
1. A well thought out interrogatory is the key to a successful interview.  Use care 

when determining the order of your questions.  You can put the witness at ease by asking 
background questions first in order to establish rapport.  Your interrogatory should include the 
anticipated answers or right answers.  If you cannot anticipate the answer, be ready to follow-
up with other prepared questions.  Try to avoid being surprised, but don't let surprises upset 
you.  Do not hesitate to take a break to think your way around surprises or develop changes in 
your line of questioning.  A well thought out question is better than a reactive question. 

 
2. Get to the point at the appropriate time during the interview.  There is a real 

art form in asking the hard questions at the correct time.  You need to establish background 
information and put the witness at ease before getting into difficult areas which could cause 
the witness to become defensive.  The best approach is usually to first ask background 
questions which are pertinent, but not controversial, then work the witness toward the more 
difficult subjects.  A defensive witness may not want to answer your questions.  Waiting too 
long can appear to be "beating around the bush" or "fishing" which can be just as bad. 
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3. Word your questions so the information comes from the witness.  Providing 

too much information in your question may identify your source to the witness.  Avoid 
questions that can be answered by yes or no.  For example, if you want to know if the witness 
was at a certain place on a particular day, do not ask them if they were there.  But rather, ask 
where they were that day.   

 
4. Ask one question at a time, then patiently wait for the answer.  If the witness 

hesitates, don't immediately start rephrasing the question -- he simply may need time to think.  
In many instances, a witness starts to answer a question and one or both investigators interrupt 
with another question or clarification before the witness has completed answering the original 
question.  Make a note, and ask the question when the witness finishes the answer.  Usually if a 
witness does not understand a question, he will ask for clarification. 

 
5. Avoid making detailed statements followed by "Is that correct?"  Do not put 

words in the mouth of a witness.  However, it may be appropriate to summarize to the witness 
what you think he said.   

 
6. Use language the witness understands and try to persuade the witness to 

avoid jargon or slang.  If jargon, slang or acronyms are used, clarify them during the interview. 
 
7. Rephrase the question if the answer you receive is incomplete or not to the 

point. 
 
8. Do not ask compound questions -- they elicit incomplete answers, and it is 

difficult to determine later which question the witness answered. 
 
9. Should you ask about locations or positions, it is frequently helpful to have the 

witness draw a rough diagram or sketch.  This diagram or sketch can be entered into the 
investigation report as an exhibit where it can help a reader to better understand the 
testimony. 
 

e. Control 
 

1. Maintain absolute control of the interview.  It is your interview. 
 
2. Allow discussions of unrelated matters to place witnesses at ease, but never 

allow a witness to take the initiative. 
 
3. Listen attentively, evaluate the information received, and resolve 

inconsistencies with follow-up questions.  The investigating officers should agree prior to the 
interview as to who will concentrate on the prepared interrogatory and who will listen for 
unanticipated leads and information.  This agreement also lessens the chance of one 
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investigator unnecessarily interrupting the other and possibly changing the thrust of the 
original question. 

 
4. Allow the witness to give testimony freely and without fear, but do not permit 

him to give flippant or evasive answers, or to become argumentative. 
 
5. Determine the basis for the witness' opinion. 
 
6. Ask questions for clarification when answers contain trade names, technical 

wording, acronyms, slang, or colloquial expressions.  However, do not interrupt by asking how 
to spell a name or to obtain other identifying data.  This interruption of the witness train of 
thought often causes loss of the thought.  Make a note and ask the question after the witness 
finishes the answer or at the end of the interview.   

 
7. Determine the source of hearsay evidence so that direct evidence may be 

obtained. 
 
8. Pursue the issue when an answer, tone of voice, or non-verbal signal indicates 

the witness has additional information. 
 
9. Guide the talkative witness to the issues and pertinent answers. 
 
10. Use simple, direct questions to elicit information when the witness is hostile or 

reluctant. 
 
11. Appeal to military witnesses' sense of duty to overcome their normal 

reluctance to make adverse statements about others. 
 
12. Persuade civilian witnesses to cooperate by appealing to their patriotism or 

desire to see justice done, and tell them how valuable their cooperation is to the Army. 
 
13. Continue to question a witness who avoids answering questions by saying, "I 

don't remember."  Point out that they may be failing to remember facts that persons would 
normally recall. 

 
14. Use skill and tact to confirm or deny suspicions that a witness is untruthful.  

Confront the untruthful witness with proof of their falsehood in order to elicit a change in their 
testimony.  Experience has shown that it is best to read the witness the advisement concerning 
false swearing, also known as the “Liar’s Paragraph” as a last resort (see Appendix V, Witness 
Interview Guide, paras 7a and 7b).  Only do so when you are sure and have the facts.  
Remember it is not necessary that you have someone who is a subject or suspect admit his 
wrongdoing.  If you have the preponderance of evidence that substantiates an allegation, the 
only purpose for talking to a subject or suspect is to get their side of the story (administrative 
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due process right).  The fact that a witness has lied to you during a case can be important and 
should be addressed in your report.   

 
15. Ask yourself if all pertinent points have been covered.  Are the answers 

complete?  If you have any doubt as to what the witness is saying, ask, "What I hear you saying 
is . . . ." or "Do you mean by that . . . ?", then repeat your understanding to the witness. 

 
16. Just prior to the end of the interview, you may want to summarize important 

answers with such statements as "I understand that what you have testified to is this: one, . . . ; 
two, . . . ; three . . . ."  This technique is specifically applicable when it concerns an element of 
essential information.  You will want to be careful.  Be sure you are accurate.  A witness will 
tend to believe and agree with whatever you say even if incorrect.  This is especially true when 
the witness feels overwhelmed and nervous about the interview process or really wants to 
please you.  

 
17. Ask the hard questions that concern the witness' specific role in what has been 

alleged.  Do not allude to the subject matter -- be direct and specific.  If you mean improper use 
of funds, say improper use of funds.  If the hard question is not asked, it most likely will go 
unanswered.  Often the questions can be embarrassing or sensitive to you and the witness.  
Preparation will make you comfortable, and your comfort will put the witness at ease with the 
hard questions. 

 
18. Demonstrate proper courtesy, but do not be intimidated by a senior official 

whom you are questioning. 
 

f. Interviewing Non-DA Civilians – You do not have the authority to require the 
appearance or testimony of non-DA civilian witnesses.  Your techniques in dealing with non-DA 
civilians will frequently determine if you can gain their cooperation and testimony.  Consider 
these techniques when dealing with civilian witnesses: 
 

1. Adopt an objective, empathetic attitude. 
 
2. Explain the procedures that will be followed and the rationale, because some 

civilians may not understand your role or may view the investigation more as an inquisition.  
Anticipate potential problems.  Do not use military jargon and acronyms. 

 
3. Attempt to conduct all interviews at your location.  If the witness does not 

agree to this, then conduct the interview at a neutral place like a hotel or motel conference 
room.  If the witness still refuses, it is permissible to conduct the interview where the witness 
suggests.  However, make sure you take appropriate measures to avoid the appearance of 
impropriety.  Be aware of the impact you have, as IO, when you go to a person's place of 
business to conduct an interview.  There may be rumors that adversely affect the witness.  If 
you make witnesses aware of this, he often will change his mind about interviewing at his place 
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of work.  Civilian clothes could be appropriate when interviewing civilian witnesses at their 
home or work place. 

 
4. Explain the IO concept of confidentiality and the methods used to protect the 

rights of all those involved in the investigative process. 
 
5. Should the witness be very reluctant to participate in a formal interview, 

explain the emphasis on the IO process of sworn, recorded testimony.  If the witness remains 
reluctant, then continue the interview without recording the session.  Complete a summary of 
the information provided. 

 
6. Consider other alternatives if there is continued reluctance to testify after 

repeated explanations.  For example, if a witness refuses to give oral testimony, ask for a 
written statement.  Ask yourself if this witness' testimony is critical to your investigation.  Can 
this information be obtained from another source?  A decision not to interview a reluctant 
witness is sometimes best. 
 

g. Observations by Interviewer – Your observations are of value when developing 
follow-on questions and may be of value when weighing the evidence or credibility of a 
witness.  During the questioning, continuously evaluate the mannerisms and emotional state of 
the witness.  Hesitation, evasiveness, body movements, and fidgeting may indicate the witness 
is not telling the truth or is concealing information.  Such behavior may only mean that the 
witness is nervous with the interview process.  This is where your ability to put the witness at 
ease is very important.  You are better able to judge when a specific question causes the 
witness obvious discomfort.  It may be worth rephrasing the question, or it may be appropriate 
to direct your question to their discomfort.  For example:  "I sensed a change in your voice 
when I asked that question, why?"  When appropriate, write an memorandum for record (MFR) 
which describes physical mannerisms.  Use caution, however, in interpreting physical 
mannerisms, and avoid attaching undue or unfounded significance to them. 
 

h. Memorandum for Record 
 

1. An MFR is a suitable way to record your observations, to identify exhibits, or to 
record other information important to the investigation.  Remember, when you include an MFR 
with your observations in your report, you become a witness in your case. 

 
2. Prepare MFRs while the matters are fresh in your mind.  Take a few minutes 

after the interview to either make notes on the testimony transcript information sheet or 
dictate your observations on the tape immediately after the recorded testimony. 

 
3. The MFR should contain: 

 
• what was observed; where, when, and how, if applicable 
• why the action was recorded 
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• what was found 
• explanatory notes, comments, or comparisons 
• the signature of at least one investigating officer 

 
i. Use of Polygraph – The polygraph, commonly termed "lie detector," is not an 

appropriate method for gathering evidence in an ADA investigation.  An investigation that 
requires the use of the polygraph has gone beyond the scope of what is appropriate for an ADA.  
Consult your legal counsel. 
 

a. Interviewing DOs and DON'Ts 
 
                              
 

 DOs 

• DO maintain a high standard of professional conduct. 
• DO get the witness to fully explain his answers. 
• DO develop facts.  
• DO honor the rights of the witness. 
• DO be fair. 
• DO be thorough, objective, and discreet. 
• DO ask the hard questions. 
• DO thoroughly research the standard. 
• DO prepare for the unexpected. 

 
                             
 

DON'Ts 

• DON'T browbeat, mislead, threaten, or intimidate. 
• DON'T make promises. 
• DON'T advise or counsel.  
• DON'T guarantee testimony cannot be used for adverse action. 
• DON'T lose your temper or patience. 
• DON'T argue or make snide remarks. 
• DON'T tell an untruth to get a truth. 
• DON'T unnecessarily reveal the identity of other witnesses.  
• DON'T be embarrassed by silences; give the witness time to think. 
• DON'T ask long, multiple, or involved questions. 
• DON'T lead the witness. 
• DON’T put words in the witness’ mouth. 
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7. ASSEMBLE AND ASSESS CAREFULLY DOCUMENTED EVIDENCE 
 

7.1 Overview – Investigations are focused searches for evidence to substantiate or refute 
allegations.  The "bottom line" of an investigation is the conclusions IO draws from evaluating 
the credible evidence gathered.  Consequently, it is essential that the IO has a good 
understanding of the nature of evidence. 
 

7.2 Categories of Evidence – Evidence generally falls into one of four major categories: 
documentary, physical, oral statements and the IO’s personal observation.  Most investigations 
depend upon the testimony of witnesses.  Some investigations require extensive use of 
documentary and physical evidence. 
 

7.3 Documentary Evidence – Documentary evidence includes written items, photographs, 
maps, sketches, regulations, laws, records (travel vouchers, evaluation reports, medical 
records) and other types of written material.  Nearly all investigations include some 
documentary evidence.  Gather it early in the investigation, and identify it by showing the date 
obtained, whether it is an original or copy, location of the original, identity of the custodian and 
signature of the investigating officer.  When practical, use copies of documents, and leave the 
originals with their proper custodians.  One of the most important pieces of documentary 
evidence in any investigation is the standard upon which the allegations are based. 
 

7.4 Physical Evidence 
 

a. Physical evidence consists of objects or conditions that establish facts.  It is the 
least common category of evidence found in investigations.  Physical evidence may or may not 
accompany the ROI. 

 
b. Normally, an object is not required to accompany an ROI.  If you do need to 

forward an object with an ROI, securely attach it to the ROI and identify it by showing: 
 

1. the name of the object 
2.  where and when the object was obtained 
3.  custodian or person from whom obtained 
4.  its function, if applicable 
5.  serial number, size, make, brand name, or other identifying information 
6.  monetary value, if applicable 
7.  description of container, if appropriate 
8.  state of serviceability 

 
c. Most physical evidence will not be included with the ROI because of size, 

perishability, monetary value, or other reasons.  Photograph, sketch or describe these objects 
in an MFR that contains the information and attach it as an exhibit to the ROI. 
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7.5 Oral Statement 
 

a. An oral statement is evidence given orally by a "competent" witness (in the legal 
definition of the term competent).  Oral statements are the primary means of gathering 
evidence in the IO investigation.  Oral statements fall into two categories, testimony and 
statements. 

 
b. Testimony – A sworn, recorded oral statement is called testimony.  Under Article 

136, UCMJ, military officers are authorized to administer the oath required to provide a sworn 
statement; 5 U.S.C. 303 provides this authority for civilian employees.  Individuals who do not 
wish to swear an oath may affirm that their testimony is truthful.  Testimony is the primary 
means of gathering evidence in investigations and may be used in inquiries.  Recorded 
testimony is normally transcribed verbatim.  Verbatim transcripts can be prepared by court 
reporters (sometimes available from the legal counsel), contract transcriptionists, or typed by 
the IO.  Verbatim transcripts are time consuming and expensive to prepare and review, but 
provide the most accurate record.  The IO who conducted the interview normally must certify 
the accuracy of the transcript by reading it and making corrections as he listens to the tape. 

 
c. Verbatim testimony may not always be practical.  If assets or time are limited, take 

sworn, recorded testimony, and initially only prepare a summary.  If you turn the case over to a 
follow-on investigator or terminate the case prior to completion, transcription may not be 
necessary.  Should you determine a transcript is necessary as the case proceeds, you can 
prepare it at that time.  Another alternative is to only transcribe the testimony of key, 
necessary witnesses (complainant and subject or suspect, for example).  You can summarize 
evidence from other witnesses.   

 
d. NOTE:  When taping interviews, if possible use two tape recorders in order to have 

a backup system.  Keep in mind the purpose for recording is to make an accurate record of 
what is said during the interview.  For accuracy, you may tape interviews even if you do not 
intend to prepare a verbatim transcript.  When in doubt, tape! 

 
e. Statements – Information gathered during an interview that is not sworn is 

referred to as a statement.  The interview may be conducted as part of an investigation and 
may or may not be recorded.  The statement can be documented as a summarized statement 
by the IO who conducted the interview on DA Form 2823.  If the witness testimony involves 
technical terms that are not generally known outside the witnesses’ field of expertise, the IO 
should ask the witness to define the terms the first time used.  When you prepare the 
summary, you must be extremely careful to write what the witness actually said, not what you 
think the witness said.  Claims by witnesses that IO misquoted them occur occasionally.  Draft 
the summary immediately following the interview to avoid having to rely upon your memory 
several hours or days later.  You may also ask the interviewee to verify your summary of the 
interview.  For accuracy, you may tape verbal statements even if they are not sworn.  This is 
particularly important if the issues or allegations are serious, complex, or conflicts with other 
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evidence.  When taping a telephonic interview, ensure you inform the interviewee that you are 
recording. 

 
f. If you are unable to obtain an oath, you must evaluate whether administering the 

oath is necessary or appropriate.  Some considerations are the nature of the allegations or 
issues and the expected evidence the witness might provide.  Swearing-in the witness adds 
formality to the interview and may enhance the accuracy of the information presented by the 
interviewee.  The oath creates the belief and expectation in the witnesses' mind that they must 
be truthful or suffer the consequences.  For military personnel, a false official statement (sworn 
or not sworn) is a criminal offense.  For non-government civilians, false sworn statements are a 
violation of federal law.  When evaluating evidence, sworn statements are generally given more 
weight than unsworn statements. 
 

g. Personal Observation – You can document physical conditions you observe in an 
MFR. Your observations or measurements in an MFR can supplement or provide background for 
reports or testimony by technicians or authorities whose expertise may be better evidence than 
your non-expert observation alone.  Certain observations or events that occur during an 
interview (witness comments while off-tape, for example) may be worthy of an MFR.  
Investigating officers should minimize the use of personal observation.  By introducing personal 
observations as evidence, you make yourself a witness in the case (perhaps opening yourself to 
allegations of bias).  As an alternative, you might have another individual observe the 
conditions in question and then interview the other individual as a witness.   
 

7.6 Types of Evidence 
 

a. Direct Evidence – First-hand knowledge, or direct evidence, proves or disproves an 
issue through the use of facts.  For example, if a witness states "I saw the subject's car at the 
headquarters on day x at time y," you have direct evidence that the subject's car was at the 
headquarters at that date and time.  Direct evidence should be verified (corroborated) by other 
evidence, if possible. 
 

b. Circumstantial Evidence – Circumstantial evidence tends to prove or disprove an 
issue by inferences.  The statement, "I saw the subject's car parked in front of the headquarters 
on day x at time y," is circumstantial evidence that the subject was inside the headquarters at 
that time.  Circumstantial evidence is not an inferior kind of evidence to be used only when 
there is no direct evidence.  It may not have the weight of direct evidence, but it is still valid 
evidence.  It can be used with direct evidence to establish a fact.  Some issues such as 
command climate and unit morale are seldom established by direct evidence.  Frequently, they 
are established by circumstantial evidence alone. 
 

c. Hearsay Evidence – Hearsay is what one individual says another person said.  It is 
an acceptable source of information in ADA investigations.  However, you should attempt to 
verify hearsay by contacting the person having direct knowledge of the information (the person 
who said whatever the witness heard). 
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d. Opinion – Opinion, a person's belief or judgment, may be used as evidence.  
Opinions of qualified experts are commonly used as evidence in ADA investigations.  You may 
ask witnesses for their opinions, but you need to develop the reasons why they reached their 
opinions.  Clearly identify such testimony as opinion. 
 

7.7 Facts – ADA investigations are fact finding in nature.  Facts include events that are 
known to have happened and things that are known to be true.  Some matters are easily 
established as facts, while others are difficult.  In solving a disputed issue, use judgment, 
common sense, and your own experience to weigh the evidence, consider its probability, and 
base your conclusions on the most credible evidence.  A general guide when attempting to 
establish facts is to obtain the testimony of two or more sworn, competent witnesses who 
agree on a single point.  A fact is also established by a combination of testimony, documentary 
evidence, and physical evidence that agree on a single point. 
 

7.8 Evaluating Evidence 
 

a. The critical analytical task performed by the IO in each investigation is the 
evaluation of the evidence.  To draw a conclusion, the IO must determine if there is a 
preponderance of credible evidence as viewed by a reasonable person.  Preponderance is 
defined as "superiority of weight."  In layman's terms, preponderance means "more likely than 
not" (or 51%).  The preponderance of credible evidence is a lesser standard than “beyond a 
reasonable doubt,” which is used in criminal proceedings.  A preponderance of credible 
evidence is sufficient to resolve an allegation. 

 
b. AR 15-6, Procedure for Investigating Officers and Boards of Officers, uses the same 

standard of proof and has this discussion:  "The weight of the evidence is not determined by the 
number of witnesses or volume of the exhibits, but by considering all the evidence and 
evaluating such factors as the witness' demeanor, opportunity for knowledge, information 
possessed, ability to recall and relate events, and other indications of veracity." 

 
c. Since an investigation is not a criminal proceeding, there is no requirement that 

facts and findings be proven beyond a reasonable doubt.  Instead, unless another specific 
directive states otherwise, AR 15-6 provides that findings must be supported by "a greater 
weight of evidence than supports a contrary conclusion."  That is, findings should be based on 
evidence which, after considering all evidence presented, points to a particular conclusion as 
being more credible and probable than any other conclusion. 

 
d. To evaluate the evidence, you must first determine the facts that must be 

supported or refuted to indicate whether or not the ADA violation occurred.  You must then 
collate the evidence pertaining to each fact and determine the credibility of each item of 
evidence.  This is often a difficult task.  Some witnesses provide inaccurate information, others 
fail to provide the whole truth or slant the truth to their advantage, and a few lie outright.  You 
must look for and address voids and conflicts in the evidence.  You must seek corroboration.  
You must assign a relative value to each item of evidence -- some evidence is more important 
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that other evidence.  Finally, you must determine if a preponderance of the credible evidence 
proves or disproves that the ADA violation occurred.  This is a highly subjective process.  
Remember, the more thorough you are in gathering pertinent evidence, the more likely you can 
be objective in evaluating the facts. 

 
e. You repeat this evaluation process for each of the facts essential to the case.  

Finally, given a set of supported or refuted facts, you must determine whether a 
preponderance of credible evidence exists regarding the allegation as a whole.  If 
preponderance indicates that the allegation occurred, the allegation is substantiated.  If 
preponderance indicates that the allegation did not occur, the allegation is not substantiated.  If 
there is no preponderance of credible evidence, the allegation is neither substantiated nor 
refuted.  Neither-nor conclusions should be avoided.  When faced with a neither-nor situation 
you should evaluate your process and attempt to gather additional evidence that will 
substantiate or refute the allegation. 

 
f. An IO is not bound by the rules of evidence that apply in a court of law.  Nor must 

an IO prove an allegation beyond a reasonable doubt.  But the process of evaluating evidence is 
not easy -- few cases are black and white; most are gray.  Thoroughness, objectivity, and good 
judgment are critical aspects of an IO evaluation process in every investigation. 
 

7.9 Rules of Evidence 
 

a. Because an AR 15-6 investigation is an administrative and not a judicial action, the 
rules of evidence normally used in court proceedings do not apply.  Therefore, the evidence 
that may be used is limited by only a few rules. 

 
1. The information must be relevant and material to the matter or matters under 

investigation. 
 
2. Information obtained in violation of an individual's Article 31, UCMJ, or 5th 

Amendment rights may be used in administrative proceedings unless obtained by unlawful 
coercion or inducement likely to affect the truthfulness of the statement. 

 
3. The result of polygraph examinations may be used only with the subject's 

permission. 
 
4. Privileged communications between husband and wife, priest and penitent, 

attorney and client may not be considered, and present or former inspector general personnel 
will not be required to disclose the contents of inspector general reports, investigations, 
inspections, action requests, or other memoranda without appropriate approval. 

 
5. Off-the-record statements are not acceptable. 

 
b. An involuntary statement by a member of the Armed Forces regarding the origin, 
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incurrence, or aggravation of a disease or injury may not be admitted. 
 
c. The investigating officer should consult the legal advisor if he has any questions 

concerning the applicability of any of these rules. 
 

7.10 Determining the Existence of Alleged Violation(s) – A finding is a clear and concise 
statement of a fact readily deduced from evidence in the report.  It is directly established by 
evidence in the report or is a conclusion of fact by the investigating officer.  Negative findings 
(such as the fact that the evidence does not establish a fact) can be appropriate.  The findings 
should be necessary and sufficient to support each recommendation.  If the results of a formal 
investigation determine that there was no violation, the investigation report shall include that 
conclusion supported by appropriate justification to convince the appointing authority and 
other who may review the investigation that the finding of no fault, no loss, or no wrongdoing 
(no ADA violation) is supported by the evidence.  
 

7.11 Preparing Findings and Recommendations 
 

a. After all the evidence is collected, the investigating officer must review it and make 
findings.  The investigating officer should consider the evidence thoroughly and impartially; 
and make findings of fact and recommendations that are supported by the facts and comply 
with the instructions of the appointing authority. 

 
b. Facts – To the extent possible, the investigating officer should fix dates, places, 

persons, and events, definitely and accurately.  The investigating officer should be able to 
answer questions such as:  What occurred?  When did it occur?  How did it occur?  Who was 
involved, and to what extent?  Exact descriptions and values of any property at issue in the 
investigation should be provided. 

 
c. Findings – A finding is a clear and concise statement that can be deduced from the 

evidence in the record.  In developing findings, investigating officers are permitted to rely on 
the facts and any reasonable inferences that may be drawn from those facts.  In stating 
findings, investigating officers should refer to the exhibit or exhibits relied upon in making 
each finding.  Findings (including findings of no fault, no loss, or no wrongdoing) must be 
supported by the documented evidence that will become part of the report.  Exhibits should 
be numbered in the order they are discussed in the findings. 

 
d. Recommendations – Recommendations should take the form of proposed courses 

of action consistent with the findings, such as disciplinary action, imposition of financial 
liability, or corrective action.  Recommendations must be supported by the facts and 
consistent with the findings.   Each recommendation should cite the specific findings that 
support the recommendation. 
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IV. Enter Second Phase of Investigation 
 
 
1. NO VIOLATION(S) FOUND  
 

1.1 Conclude Investigation 
 

a. The Office of the Assistant Secretary of the Army (Financial Management and 
Comptroller) shall evaluate the “no violation” investigation report and submit the report to the 
office of the Army Office General Counsel (OGC) for a review and concurrence.  

 
b. If ASA (FM&C) and OGC concur with the conclusion of “no violation,” no further 

action is required.  The investigating officer has completed his assignment. 
 

1.2 Write Preliminary Report 
 

a. A Preliminary Report is required for “no violation(s) found” and for “violation(s) 
found”.  You cannot conclude either issue without a formal written report to the appointing 
officer and/or ADA program manager. 

 
b. If, however, the ASA (FM&C) and the OGC do not agree that there was “no 

violation,” the report shall be returned to the applicable major command.  That official shall be 
requested to reopen the investigation and report the results, provide additional documentation 
of “no violation,” or accomplish some other action within a specified timeframe. 
 
2. VIOLATION(S) FOUND – One of the most important responsibilities of investigating a 
violation of the ADA is that of documenting the results and preparing the necessary reports. 
 

2.1 Preliminary Report or Report on Violation 
 

a. At the conclusion of an investigation, the investigating officer shall prepare a 
Preliminary Report or Report of Violation(s) that documents the results of the investigation.  
The investigating officer shall use the checklist provided to ensure that all appropriate elements 
have been considered in the report. 

 
b. The appointing official, ADA program manager, and legal counsel shall also ensure 

that the report includes all pertinent items. Documentation evidencing all material elements of 
the violation and supporting the conclusions reached shall be included with the report. The 
holder of funds shall be identified by name and position and an evaluation made of the exercise 
of his or her responsibilities.  

 
c. The person(s) named responsible for a violation -- even if no longer working where 

the violation occurred, or retired, or separated from DOD -- shall be notified in writing that he 
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has been so named and shall be given an opportunity to: 
 

1. Read the report of the facts and circumstances leading to the determination of 
responsibilities. 

 
2. Provide a statement of any circumstances they believed to be extenuating. 
 
3. Provide an additional statement after a final determination of responsibility 

has been made, but prior to final disposition of the case.  This statement should not be based 
on an uncompleted investigation. 

 
d. The statement should acknowledge that he has read the report and understands 

that he is being held responsible for the violation.  If the individual can provide additional 
information, pertinent to the particular case, which was not addressed in the investigation and 
has a bearing on responsibility for the violation, he has the right, and should be requested, to 
do so. 

 
e. The individual also may refute statements made by others and make other 

comments.  The final written statement, including any extenuating circumstances, shall be 
included in the Preliminary Report and attached to the Final Report of violation submitted to 
the Assistant Secretary of the Army (Financial Management and Comptroller). 

 
f. If the person(s) named responsible refuses to give a statement, request the 

person(s) to submit a signed statement of declination.  A recommended procedure is to include 
a declination along with the letter of notification.  It is also recommended to send the letter via 
return receipt requested.  If he refuses to sign a declination, include a statement to that effect, 
signed by an appropriate official, in the report.  Likewise, if no response is received within the 
allotted time (i.e., 15 - 30 days), include a copy of the return receipt, and so indicate in the 
report.  If the person(s) named responsible for the violation cannot be located despite a diligent 
effort, a statement to that effect, signed by an appropriate official, shall be included in the 
report.  

 
g. The report shall include an evaluation of any new or conflicting facts or 

circumstances when the statement of the responsible individual(s) differs from the report 
contents. 

 
h. The report shall include a statement as to whether the person(s) determined to be 

responsible for the violation either did or did not knowingly and willfully incur the violation.  If, 
in the judgment of the investigating officer, the violation was willfully committed, consult legal 
counsel. 
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2.2 Identifying Circumstances and Fixing Responsibility 
 

a. The investigating officer shall consider carefully the facts and circumstances of the 
situation before fixing responsibility for a violation.  Commanding officers, budget officers, or 
fiscal officers may be named because of their overall responsibility or position, or the fact that 
they are designated as the holder of a subdivision of funds, if they failed to properly exercise 
their responsibilities.  However, the investigation shall attempt to discover the specific act -- or 
the failure to take an action -- that caused the violation and who was responsible for that act or 
the failure to take an action.  A report of violation is considered incomplete until an 
individual(s) has been named as responsible for a violation.  A conclusion that no one could be 
determined to be responsible for a violation is not acceptable.  A commander must impose 
discipline based on the facts of the case and any mitigating circumstances. Report disciplinary 
action taken, not recommended, or proposed. 
 

1. A report of violation(s) shall include assignment of responsibility to one or 
more individuals for a violation so that appropriate administrative or disciplinary action, if any, 
may be imposed as required by law. 

 
2. All relevant aspects of the case, including all persons and records connected 

with the event, shall be investigated fully. 
 
3. Key personnel involved in a violation shall be interviewed. 
 
4. If an employee to be interviewed is a member of a bargaining unit, the 

investigating officer shall comply with appropriate statutory and collective bargaining 
agreement protections for such employee. 

 
5. Key facts associated with the events leading to the potential violation shall be 

examined and documented in the report and any conflicts should be addressed immediately by 
the investigation officer.  

 
6. If a series of events at several levels led to the violation, the report should 

clearly identify what happened at each level and how the events contributed to the violation. 
 
7. The investigating officer must logically support from the documented facts a 

determination that one or more of the individuals involved are responsible for causing the 
violation. 

 
8. The investigating officer shall show clearly what each person involved did, or 

failed to do, that caused the violation.  The following questions should be considered: 
 

b. Did the violation occur because an individual carelessly disregarded instructions? 
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c. Did the violation occur because an individual was inadequately trained or lacked 
knowledge to perform their job properly?  If so, was the individual or supervisor at fault? 

 
d. Did the violation occur because of an error or mistake in judgment by an individual 

or a supervisor? 
 
e. Did the violation occur because of lack of adequate procedures and controls?  If 

so, who was at fault? 
 
f. Did the violation occur because of other reasons?  If so, who was at fault? 

 
g. If, at anytime during an investigation, the investigating officer believes there may 

be a criminal issue(s) involved, the investigation shall be stopped immediately.  The 
investigating officer should consult with legal counsel to determine if the issue should be 
referred to appropriate criminal investigators for resolution. 
 

2.3 Corrective Actions – Once the causes and the individual(s) responsible for the violation 
have been determined, officials of the DoD Component under investigation, shall determine the 
corrective actions that are necessary to ensure that a violation of a similar nature will not recur.  
Those actions shall be included in the final reports.   
 

2.4 Disciplinary Action – At the conclusion of an investigation, appropriate disciplinary 
action (to include no disciplinary action) shall be determined for the individual(s) named as 
responsible for the violation.  That determination shall be based on consultations involving the 
individual’s commander, the staff judge advocate, and others with appropriate authority but on 
the ultimate responsibility of the appropriate commander or other official.  The recommended 
disciplinary action, if any, shall be based on the severity of the violation, the degree of 
responsibility of the named individual and any mitigating circumstances. 
 
3. REPORTING – After each phase of the investigation is completed or the requested action 
has been taken, the investigating officer shall submit their report through command channels 
to the Deputy Assistant Secretary of the Army (Financial Operations) (DASA (FO)).  The report 
will be submitted only in the format delineated in the paragraphs to follow. 
 

3.1 Preliminary Report – The preliminary report will only be accepted by the DASA (FO) 
office in the format in Appendix F, page F-3. 

 
3.2 Formal Report – The formal preliminary report will only be accepted by the DASA (FO) 

office in the format in Appendix F, page3 F-5. 
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Responsibilities of  
Antideficiency Act Investigation 

Appointing Officer or Designated Representative 
 
 
An alleged Antideficiency Act violation is discovered and reported to you through the chain of 
command.  A Flash Report must be submitted to the Assistant Secretary of the Army (Financial 
Management and Comptroller) within 15 days of the date of discovery of the alleged violation.  
The contents of the flash report appear in the sample in Appendix VI. 
 
As the appointing officer, you are to begin preparations to select an investigating officer and 
supporting team the first day an alleged Antideficiency Act (ADA) violation is reported. An 
attorney, a resource manager, and a functional area technical advisor should comprise the 
support team. This is the team that will assist the investigating officer until the final report is 
written and submitted. The investigating officer should immediately begin researching the case.  
With the assistance of the support team expertise, he is ensuring a successful investigation. 
 
There are a number of significant considerations to address when preparing to appoint an 
investigating officer:    
 
    1.  Has the person been trained in Fiscal and Appropriation Law?  (Prerequisite) 
 
    2.  Does the person have the necessary skills in investigating potential violations?  
(Prerequisite) 
 
    3.  Is the person senior in grade or rank to the person(s) being investigated?  (Preferable, but 
not required)  [Note:  If the person being investigated is a General Officer or member of the 
Senior Executive Service, contact the Inspector General, under the provisions of AR 20-1.] 
 
    4.  Does the person have adequate knowledge of the functional area under investigation?  
(Prerequisite for the team but not necessarily for the IO:  if not a resident skill of the 
investigating officer, ensure there is an appropriately assigned support team member.)  Since 
the results of an investigation may have a significant impact on policies, procedures, or careers 
of government personnel, the appointing authority should select the best qualified support 
team personnel for the duty, based on their education, training, experience, length of service, 
and temperament. 
 
The following persons may appoint investigating officers for informal
 

 investigations: 

• any general court martial convening authority, including those who have such authority 
for administrative purposes only; 
• any general officer; 
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• a commander at any level; 
• a principal staff officer or supervisor in the grade of major or above; 
• any state adjutant general; and 
• a DA civilian supervisor paid under the Executive Schedule, SES, or OS/GM 14 above, 
provided the supervisor is the head of an agency or activity or the chief of a division or 
department. 

 
Only a general court martial convening authority may appoint an investigation for incidents 
resulting in property damage of $1,000,000, the loss or destruction of an Army aircraft or 
missile, an injury or illness resulting in, or likely to result in, total disability, or the death of one 
or more persons. 
 
Appointment orders are usually issued as a memorandum signed by the appointing authority or 
by a subordinate with the appropriate authority line.  The appointment should specify clearly 
the purpose and scope of the investigation and the nature of the findings and 
recommendations required.  If the orders are unclear, the investigating officer should seek 
clarification.  The appointment letter should clearly state the purpose and scope of the 
investigation, the points of contact for assistance, and the nature of the findings and 
recommendations required.   
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Responsibilities of the MACOM ADA Program Manager 
Antideficiency Act Investigation 

  IO Orientation 
 
The investigating officer receives an appointment letter informing him of his selection to 
investigate an alleged ADA violation.  You should schedule an orientation session with the IO 
and his support team as soon as possible.   The appointment letter may include the time, date, 
and place for the in-brief.  The meeting should be held within fifteen days of the date of 
discovery of an ADA violation.  The in-brief session is an orientation for the investigating officer 
that should be informative and thorough.  During the in-brief session, the investigating officer is 
presented a Resource Packet that includes all of the following: 
 

• flash report for subject case 
• assigned control number by fiscal year (assigned by HQDA upon receipt of flash report) 
• draft audit report of violation(s) (if applicable) 
• ADA Investigation Manual 

 
At the orientation, you should clearly explain the nature of the task to be performed.  During 
the opening statement to the investigating officer and the support team, you should address 
the following: 
 

• purpose of the investigation 
• flash report 
• audit report, if applicable 
• investigating officer responsibilities 
• support team responsibilities 
• legal issues in question 
• ADA Investigation Manual 
• any other relevant information 

 
Allow interaction between the support team and encourage them to ask questions about the 
investigation.  The investigating officer must understand that he is the lead and responsible 
person for the entire investigation.  The Preliminary and/or Final reports are his responsibility. 
It should be further explained that procedures contained in this manual (originating from DOD 
Directive 7000.14-R) take precedence over procedures contained in AR 15-6, Procedure for 
Investigating Officers and Boards of Officers, during the investigation of alleged ADA violations. 
 
An ADA investigation should receive the highest priority because of the reporting requirements 
to OSD, OMB, Congress and the President.  The support team will assist in alleviating some of 
the time requirements for any one individual.  The team will be comprised of an attorney, 
resource manager, and a functional technical area support person(s). The IO should request 
whatever facilities, assistance, and other administrative support are required. 
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The briefer should inform the IO about accumulating costs. “When conducting an investigation 
outside the major command to which the investigating officer is assigned, incidental costs (TDY, 
local travel, etc.) incurred shall be identified and accumulated. Reimbursement shall be 
requested, in accordance with established regulations.”  Ref. DoD 7000.14-R, Ch. 5, pg. 5-4, 
para. L. 
 
Explain that the investigator’s role is to: 
 

• maintain confidentiality: 
 

do not reveal sources of information 
do not tell to whom you have talked 
do not give specifics of allegations except for subjects/suspects 
protect confidentiality of everyone but do not guarantee protection 

• collect and examine evidence 
• make complete and impartial representation of evidence 
• recommend (but no authority to make) legal findings, impose punishment or direct 
corrective action 
• protect best interests of U. S. Army 
• establish truth or falsehood of allegations  
• clear a person’s good name if innocent 

 
Clarify for the investigating officer the following information: 
 

• interview ground rules: 
sworn and recorded testimony 
all answers must be spoken 
classified information 
break procedures 

• release of testimony 
• privacy Act of 1974 
• testimony Information Sheet 
• confirm witness status (i.e., if USAR or ARNG, dual status personnel) 
• rights warning/waiver  

 
Summation: 
 

• administrative procedure, not court of law 
• can accept and use hearsay and opinion 
• keep case confidential 
• Privacy Act of 1974 pertains to U.S. citizens only, unlike the Freedom of Information Act, 
which applies to the world. 



APPENDIX A 

A-6 
 

 
CHECKLIST 

MACOM APPOINTING OFFICERS AND ADA PROGRAM MANAGER 
 

A check and review of the investigating officer’s report of investigation of an alleged 
Antideficiency Act violation 

(Check blank as you complete a step) 
 

___Appointing Officer’s memorandum and a review of the Flash Report  
___The case control number (assigned by HQDA, ASA (FM&C) 
___Title of the appropriation/fund involved 
___Treasury symbol 
___Amount of violation 
___Date of occurrence 
___Date of discovery 
___Description of how the potential violation was identified 
___Name and title of the investigating officer 
___Dates, place and scope of the investigation 
___Evidence clearly documented 
___Evidence relevant to the case 
___Evidence appears to be complete 
___Significant factors missing that should be considered 
___There appear to be no relevant unanswered questions 
___Findings clearly stated, logical and supported by evidence relevant to the case 
___Each finding is based upon testimony properly cross-referenced to the testimony 
___Findings and conclusions are fully substantiated by evidence and testimony 
___All conflicts in testimony were addressed 
___There is an explicit statement that a violation occurred or that no violation occurred 
___For violations, a citation of the section of the Antideficiency Act that was violated is              
included 
___The final report names at least one individual as being responsible for the violation 
___Evidence supports the determination of responsibility made by the investigating officer 
___Individual(s) named responsible identified by name, rank/grade, position title,  job series, 
and organization 
___Identified the date of the potential violation and the amount 
___Report includes a clear description of the causes and circumstances surrounding the 
violation(s): 
 
     ___a.  Description clearly states what the officer(s) or employee(s)     responsible for the 
violation did, or failed to do, that caused the       violation; 
     ___b.  State whether the violation was due to careless disregard of     instructions, an error; 
or a 
     ___c.  Lack of adequate training, procedures, controls, or due to other         reasons. 
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NOTE:  The report should not be so brief that it does not clearly convey the essential facts and 
circumstances of what happened.  Clearly state in sufficient detail what happened. 
 
NOTE:  Identify the name and position of the holder of the funds subdivision (for example, 
installation commander) and an evaluation of the performance of his fund control 
responsibilities.  The level of command immediately above the holder normally will furnish this 
evaluation.  This evaluation may be omitted if the holder of funds is named the responsible 
individual for the violation. 
 
___Each individual named responsible was: 
 
     ___a.  Advised that he may consult with legal counsel; 
     ___b.  Advised that a violation has been determined to have occurred; 
     ___c.  Advised that he is named a responsible individual for the violation; 
     ___d.  Advised that he will be allowed to review the report and examine evidence on       
which the determination was based (witnesses providing statements may request     that their 
name be disassociated with their statement); 
     ___e.  allowed to submit a sworn or unsworn statement regarding the alleged violation       
after reviewing the report and evidence; if the individual declines to make a       statement, the 
Final Report should so indicate, and include the individual’s      signed declination or a return 
receipt from the Post Office; and  
     ___f.  Allowed to designate witnesses to testify in his or her behalf. 
 
___The rights of the individual(s) named responsible were protected. 
___There were indications in the preliminary or final report that suggest their rights were not 
fully protected.  If so, the case may have to be reinvestigated. 
___All witnesses -- designated by the individual(s) named responsible -- were interviewed  
___If not, valid reasons are included why they were not interviewed 
___There was or was not any relevant new information provided by the oral or written 
statements by the individual(s) named responsible, or their designated witnesses 
___If there was, the report should address this new evidence and its bearing on the 
responsibility of the named individual(s) 
___The Final Report explicitly states whether the violation was willfully and knowingly 
committed 
___If there are indications that the violation was willfully and knowingly committed, the 
investigation should have been referred to criminal investigators 
 
NOTE:  “If, at any time during an investigation, the investigating officer believes there may be a 
criminal violation(s) involved, the investigation shall be stopped immediately.  The investigating 
officer should consult with legal counsel to determine if the issue should be referred to 
appropriate criminal investigators for resolution.”  DoD 7000. 14-R Chapter 5, para. I.5 
 
___Investigating officer included a discussion of the following items and appropriate actions 
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have been taken by the local command: 
 
     ___a.  discipline the named individual(s), if appropriate 
     ___b.  provide a statement by the local commander justifying the action taken 
     ___c.  identify and install corrective actions to prevent similar violations in the future 
     ___d.  improve procedures and controls, if appropriate 
     ___e.  identify lessons learned from this case 
     ___f.  final report was signed by the investigating officer 
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CHECKLIST 
MACOM INVESTIGATING OFFICER 

Procedural Steps of the Antideficiency Act Investigation Process 
 
PREPARATION 
 
I.First Phase of the Investigation of an Alleged ADA Violation 
 
___A. Attend in-brief session 
___1. Confer with Support Team, especially legal counsel 
___2. Determine schedule for future consultations 
___B.Review the following:  
___1. In-Brief and Resource Packet 
___   a. Flash Report 
___      b. Draft Audit Report (if applicable) 
___   c. ADA Investigator’s Handbook 
___C.Acquire a clear understanding of ADA 
___D.Reference applicable regulations 
___E.Review decisions in related cases, if desired 
___F. Investigative Plan 
___1. Does the investigative plan outline the background information that must      be gathered, 
identify the witnesses who must be interviewed, and order      the interviews in the most 
efficient manner?  
___2. Does the plan identify witnesses no longer in the command and address     alternative 
ways of interviewing them? 
___3. Does the plan identify information not immediately available and outline      steps to 
quickly obtain the information? 
___4. Is the chronology being maintained in sufficient detail to identify causes     for unusual 
delays? 
___5. Is the information collected (witness statements, MFRs of phone     conversations, 
photographs, etc.) being retained and organized?  
___6. Is routing coordination with the legal advisor being accomplished? 
___G. Develop questions to assist in understanding the investigation 
___1. Understand the facts and circumstances of potential violation 
___2. Confirm or dispute the existence of the potential violation 
___3. Stay focused on investigation 
___H.Set-up schedule and mark your calendar for the following: 
___1. Consultation with Support Team 
___2. Meet with Legal Counsel 
___3. Talk with former investigating officer (optional) 
___4. Meet with staff who reported alleged violation 
___   a. Discuss violation 
___      b. Develop clear understanding of their concerns 
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___5. Write interview questions in advance 
___6. Develop a list of people to interview 
___   a. Witness(es) 
___   b. Subject(s)/Suspect(s) 
___7. Gather and review evidence 
___8. Travel (if needed) 
___9. Draft Report 
___I Consult with legal counsel and support team 
___J  Interview necessary personnel 
___KRecord each piece of evidence collected 
___LMake copies of transactions that caused the potential violation 
___MTrace and document the following: 
___1. authorization or approval of transaction(s) 
___2. relevant decisions leading up to the potential violation 
 
II.End First Phase of Investigation - No Violation Found 
 
___A. Draft Preliminary Report and submit to appointing officer with finding of     no violation 
___B.If no ADA violation is substantiated, the case is closed, pending   concurrence and final 
determination by ASA (FM&C) and Army General Counsel 
 
III.End First Phase - Violation(s) Found / Begin Second Phase 
 
If an ADA violation is substantiated, proceed to identify responsible individual, recommended 
disciplinary action and required corrective action. 
 
___A. Obtain legal opinion 
___B.Report the investigation results to Appointing Officer 
___C.Prepare Preliminary-Interim report with violation 
___D.Seek assistance from the MACOM ADA Program Manager 
___E.Preparing the Findings and Recommendations 
___1.  Is the evidence assembled in a logical and coherent manner? 
___2.  Are the findings (including findings of no fault, no loss, or no wrongdoing) supported by 
the evidence?  Does each finding cite the exhibits that support it? 
___3.  Are the recommendations supported by the findings?  Does each recommendation cite 
the findings that support it? 
___4.  Are the findings and recommendations responsive the tasking in the appointment 
memorandum? 
___5.  Did the investigation address all the issues (including systemic breakdowns; failures in 
supervision, oversight, or leadership; program weaknesses; accountability for errors; and other 
relevant areas of inquiry) raised directly or indirectly by the appointment? 
___F. Written report should include all of the following: 
___1.  Case control number 
___2.  Title of fund(s) involved 
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___3.  Where the violation occurred 
___4.  Amount of violation 
___5.  Date of violation 
___6.  Date of violation discovery 
___7.  State which ADA statute was violated (Title 31 US Codes: 1341(a)(1)(A),(B),(C),(D); 
1342;1517(a)(1),(2)) 
___8.  Name and position of individual(s) responsible for violation 
___9.  Organization of individual(s) responsible for violation 
___10. Whether the violation was an over obligation of appropriation, apportionment, or 
allotment 
___11. Effect of violation on the next higher level of funding 
___12. Cause and circumstances surrounding the violation 
___G. Final Report should include [see Final Report of Violation, Appendix VI]: 
___1.  Legal opinion  
___2.  Name of responsible person 
___3. Statement on knowledge of violation by responsible person 
___    a. Responsible persons legal rights and response 
___        (1)  Advised held responsible for violations 
___        (2)  May consult legal counsel 
___        (3)  Can submit sworn or unsworn statement 
___        (4)  Allowed designated witnesses in their behalf 
___    b. Evaluate conflicting facts and circumstances 
___4.  Corrective action taken 
___5.  Disciplinary action taken 
___6.  System adequacy 
___7.  Other Comments 
___H.Review Final Report 
___I. Sign Final Report 
 
EVALUATION 
 
IV.Closure 
 
___A. Conclusion(s) 
___B.Recommendation(s) 
___C.Lessons Learned 
___D.Additional Information 
___E.Consult legal counsel 
___F. Submit Final report to appointing officer 
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TIMETABLE 
 

To the Investigating Officer: 
 
The investigation of an alleged ADA violation must be completed in a timely manner.  As the 
investigating officer, it is your responsibility to stay on schedule.  If the support team has 
assigned tasks pertinent to the case, you must keep them on schedule as well. 
 
Upon discovery and identification of a potential violation, a flash report is issued within 15 
days.  The appointing officer will submit your name as the IO as soon as the appointment is 
made.  If this information is available at the time the flash report is submitted, it should be 
included. 
 
The results of the preliminary investigation must be completed within 90 days from the date of 
discovery of the violation.  If the preliminary investigation concludes that no violation occurred, 
you will write the Preliminary Report.  The investigation will end upon concurrence with 
ASA(FM&C) and Army General Counsel of the report findings. 
 
If the preliminary investigation concludes that an ADA violation occurred, as the investigating 
officer, you and the support team will continue the investigation.  You will be given 60 
additional days to complete the investigation and identify responsibility for the violation. 
 
A 30-day extension may be requested to complete an investigation.  You must be able to justify 
an extension in your request.  The Principal Deputy Assistant Secretary of the Army (FM&C) 
must approve any request for extension.  
 
Attached is a suggested HQDA timetable.  Use it as a guide to schedule your investigation. 
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Antideficiency Act Milestones 
 

Phase One: Ninety (90) days 
 
Day One 
Date of Discovery -- Alleged Violation Reported 
 
Day 15 - Phase One 
Flash Report completed 
Appoint investigating officer 
Appoint support team 
In-Brief session 
 
Day 16 
Consult legal counsel 
Begin investigation  
Investigation must be completed in 75 days 
Review the Antideficiency Act 
Examine and review Resource Packet 
Read all applicable regulations 
Read decisions in other cases 
Develop questions related to the violation 
Check timeframe and mark calendar 
Examine Checklist 
Confer with support team 
 
Day 20 
Continue consultation with support team (when necessary) 
Meet with a previous investigating officer (optional) 
Meet with staff requesting or reporting investigation 
Research violations(s) 
Write interview questions 
Conduct interview(s) 
Document evidence 
Make travel arrangements, (when necessary) 
 
Day 65 
Consult with legal counsel 
Confer with support team 
Determine existence of violation(s) or 
No violation(s) 
 
Day 70 
Consult legal counsel 
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Conclude Investigation 
Write Preliminary Report 
Contact appointing officer 
 
Day 75 
Consult legal counsel 
Confer with appointing officer 
Sign Preliminary Report 
Submit report to appointing officer 
Close Investigation, upon ASA (FM&C) and Army General Counsel approval/concurrence  
 
Day 76 
Consult legal counsel 
Submit Preliminary-Interim Report to appointing officer 
Analyze violation(s) found 
Consult resource manager 
Confer with support team 
 
Day 85 
Determine responsible person 
Notify responsible person 
Discuss legal rights 
Provide opportunity for response 
Review additional information 
Develop conclusions 
Consult legal counsel 
Draft written report 
Recommend disciplinary action 
 
Day 130 
Final consultation with legal counsel 
Confer with support team 
Prepare Final Report 
Lessons learned 
System adequacy 
Review Final Report 
Additional information 
 
Day 150 
Interim Report necessary if extension requested 
Complete Final Report 
Sign Final Report 
Submit Final Report to appointing officer 
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(For 
SUBJECT NOTIFICATION FORMAT 

Non-criminal
 

 Allegations) 

To:  (Rank and Name)  _____________________________________ 
                             Position and Organization:  ________________________________ 
Phone number:  _____________________________________________ 
(CHECK WHEN DONE) 
 
1.  ( )  _________________, this is ___________________ from the______________________ 
IO Office.  We have been directed by __________________ (directing authority) to investigate 
allegations that you:  (as stated in action memorandum) 
____________________________________________________________ 
____________________________________________________________ 
 
2.  ( )  It will be necessary to interview you regarding these matters.  (Choose a. or b.) 
 
a.  You will be contacted by [Investigating Officer(s)] __________________ or 
_________________ to make necessary arrangements; or  
b.  We want to interview you at (time) _________ on (date)  ____ at (location) _________.  Our 
telephone number is _________. 
 
3.  ( )  You are a subject

 

 in this investigation.  Although the allegation(s) against you is/are non-
criminal, you do not have to answer any questions that may tend to incriminate you.  The 
investigators will give you an opportunity to respond to the allegation(s).  You have the right to 
consult with an attorney before being questioned, but you do not have the right to have an 
attorney present during the interview. 

4.  ( )  ____________ has been notified of this investigation. 
 
5.  ( )  We are required to protect the confidentiality of ADA investigations and the rights, 
privacy, and reputations of all people involved in them.  We ask people not to discuss or reveal 
matters under investigation.  Accordingly, we ask that you not discuss this matter with anyone 
except your attorney, if you consult one, without permission of the investigating officers. 
 
6.  ( )  ________________ was (telephonically/personally) notified of the above at ______(time) 
on _________ (date). 
 

____________________________ 
(Signature of Notifying Official) 
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(
SUSPECT NOTIFICATION FORMAT  

Criminal
 

 Allegations) 

To: (Rank and Name) ______________________________________ 
Position and Organization: _______________________________ 
Phone number: ____________________________________________ 

(CHECK WHEN DONE) 
 
1.  ( )  ____________________, this is __________________ from the _______________  IO 
Office.  We have been directed by ____________________ (authority) to investigate allegations 
that you:  (as stated in action memorandum) 
______________________________________________________________________________
____________________________________________________ 
 
2.  ( )  It will be necessary to interview you regarding these matters.  (Choose a. or b.) 
 
a.  You will be contacted by (Investigation Officers) __________________ or 
_________________ to make necessary arrangements; or  
b.  We want to interview you at (time) _________ on (date) ____ at (location) ______.  Our 
telephone number is ___________.   
 
3.  ( )  You are a suspect

 

 in this matter.  Therefore, you do not have to answer any questions or 
say anything.  Anything you say or do can be used as evidence against you in a criminal trial.  
You have the right to talk to a lawyer before, during, and after questioning and to have a lawyer 
present with you during questioning.  The lawyer can be a civilian you arrange at no expense to 
the government.  (If suspect is subject to UCMJ add the following):  Or a military lawyer detailed 
for you at no expense to you, or both. 

4.  ( )  __________ has been notified of this investigation. 
 
5.  ( )  We are required to protect the confidentiality of ADA investigations and the rights, 
privacy, and reputations of all people involved in them.  We ask people not to discuss or reveal 
matters under investigation.  Accordingly, we ask that you not discuss this matter with anyone 
except your attorney, if you choose to consult one, without permission of the investigating 
officers. 
 
6.  ( )  ______________ was (telephonically/personally) notified of the above at _____ (time) on 
_________ (date). 
 
 
 _____________________________ 
(Signature of Notifying Official) 
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INVESTIGATION PLAN OUTLINE 

MEMORANDUM FOR RECORD 
 
SUBJECT:  Investigation Plan - (Case Name) 
 
 
1. Mission.  (Information should be similar to that stipulated in the first paragraph of your 
Appointing Officer’s Directive.) 
 
2.  Facts bearing on mission. 
 
a.  Background and Allegations.  (Information should be similar to that contained in the flash 
report.  However, the allegations should be specific enough to adequately describe the scope of 
the investigation.  Note when the directive was signed, by whom and reference any relevant  
correspondence from or to VIPs.) 
 
b.  Applicable Regulations and Reference Publications.  (List those applicable 
regulations/publications that apply to the allegation(s).  For example, if the allegations 
pertained to procurement irregularities, the Federal Acquisition Regulation (FAR) would 
probably be a reference.  Ensure the referenced regulation was in effect at the time of the 
alleged incident.) 
 
c.  Commands involved.  (List the various commands that might be involved.  For example, if the 
allegation pertained to an incident in a unit in Europe, the commands could include the specific 
division, corps and, possibly, HQ, USAREUR.) 
 
d.  Staff Agencies Having Knowledge of Case.  (Include any staff agencies made aware of the 
allegation(s) and how they were informed.  Identify any staff agency that may be a proponent 
for regulations or guidelines that could be related to the allegation(s).) 
 
3.  Evidence and Data Required. 
 
a.  Witnesses.  (From information available to you, list the names of witnesses that you want to 
interview for each allegation.  Remember, the number of witnesses and possibly the 
allegations, within the scope of the directive, may change.  You may not need to question all 
witnesses about every allegation.) 
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(1)  Allegation 1: (State the specific allegation) 
 
(a)  Witness #1 
 
(b)  .... 
 
(2)  Allegation 2: (State the specific allegation) 
 
(a)  Witness #1 
 
(b)  .... 
 
b.  Documents.  (List documents and records you need to substantiate or refute the allegation.  
These may include SOPs, training records, contracts and more.) 
 
c.  Physical evidence.  (List any required physical evidence). 
 
4.  Administrative Matters. 
 
a. Itinerary: (When, where, and how you plan to conduct the investigation.  The list should 
include: courtesy calls, transportation requirements, lodging requirements, interview locations, 
and witness interview sequence.) 
 
b.  Notifications.  (Identify commanders and Subject(s)/Suspect(s) who should be notified IAW 
this Guide and the directing authority's guidance.) 
 
(1)  Command(s). 
 
(2)  Subject(s)/suspect(s). 
 
c.  Travel Requirements. (TDY orders, passports, car rentals.) 
 
 
 
 
 
List of Enclosures                                          INVESTIGATOR'S SIGNATURE 
that may be relevant 
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FORMAT TO SCHEDULE WITNESSES 

To:  (Rank and Name)  ______________________________________ 
Position and Organization:  ________________________________ 
Phone number:  _____________________________________________ 
(CHECK WHEN DONE) 
 
1.  ( )  ______________________, this is __________________ from 
___________________________ Office.  We have been directed by the 
__________________________ to investigate the following allegations:  (as stated in directive) 
____________________________________________________________ 
____________________________________________________________ 
 

NOTE:  Use the general wording from the directive.  If you need to be more 
specific, use the wording from the action memorandum but don't tell the 
witness more than he or she needs to know! 

 
2.  ( )  We do not suspect you of wrongdoing, but believe you have information relevant to the 
investigation and need to interview you as a witness.  We would like to interview you at (time) 
_____________ on (date) __________________ at (location) ___________________.  The 
investigators are _____________________________ and _________________________. Our 
telephone number is __________________________. 
 
3.  ( )  ______________________________ has been notified of the investigation.  (Can omit for 
non-DOD civilians.) 
 
4.  ( )  We are required to protect the confidentiality of ADA investigations and the rights, 
privacy, and reputations of all people involved in them.  We ask people not to discuss or reveal 
matters under investigation.  Accordingly, we ask that you not discuss this matter with anyone 
except your attorney, if you choose to consult one, without permission of the investigating 
officers. 
 
5.  ( )  ____________________ was (telephonically/personally) notified of the above at _____ 
(time) on _________ (date). 
 
 
_______________________________ 
    (Signature of Notifying Official) 
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SUMMARIZED TESTIMONY FORMAT 

Summarized (sworn and recorded) testimony of (NAME), (SSN), (DUTY POSITION), (LOCATION), 
obtained by interview at (LOCATION), (DATE), from (TIME) to (TIME) hours by (INVESTIGATION 
OFFICERS)
 

  

Name of Witness: 
 
Grade of Witness: 
 
SSN of Witness: 
 
Organization: 
 
Duty assignment of Witness: 
 
Telephone number of Witness: 
 
(NAME)

 

 was interviewed and informed of the role of the IO, that we were conducting an 
investigation, that testimony would be recorded and either transcribed verbatim or 
summarized and would become part of the report.  The witness was informed of the authority 
for the investigation, information required by the Privacy Act of 1974, and of the rights of a 
witness. 

.............  
(Present a brief summary of the KEY POINTS of the witness' testimony.  Do not include 
information provided by the witness that is not EVIDENCE relevant to the investigation.) 
............. 
 
 
(NAME)
 

  did/did not agree to the release of this testimony outside official channels. 

 
John L. Doe 
LTC, IO 
Investigating Officer 
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PRE-TAPE BRIEFING 

1.  Identify Investigators -- Show Military ID and IO Appointment Letter 
 
2.  Show Directive 
 
3.  Explain Investigative Procedure - “This is a four part interview...” 
 

1.  PRE-TAPE briefing (doing now). 
2.  Formal READ-IN.  (Formality designed to ensure rights of individual fully explained 

and legal requirements are met.) 
3.  Questioning. 
4.  Formal READ-OUT. 

 
4.  Explain the investigator's role 
 

-  Confidential fact finders for directing authority. 
-  Collect and examine all pertinent evidence. 
-  Make complete and impartial representation of all evidence. 
-  No authority to make legal findings, impose punishment, or direct corrective action. 
-  Dual Role of IO: 

-  Protect best interests of DOD 
-  Establish truth of allegations or establish that allegations are not true and clear 

a person's good name.  Anyone can make allegations.  The investigator has 
the authority to make recommendations. 

-  IO confidentiality: 
-  Protect the confidentiality of everyone involved but do not guarantee that 

protection. 
-  Will not reveal sources of information. 
-  Will not tell you to whom we have talked. 
-  Will not tell you specific allegations being investigated (except for subjects and 

suspects). 
 
5.  Interview ground rules 
 

-  Sworn and recorded testimony.  We normally take sworn and recorded testimony.  
Recorders improve accuracy. 

-  All answers must be spoken.  Tape recorder cannot pick up nods or gestures. 
-  Classified information:  If classified information comes up, we will discuss off tape first. 
-  Break procedures:  Can go off tape at any time, but 
-  We never go off record. 
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6.  Release of your testimony 
 

-  The last question we ask you during the READ-OUT is whether you consent to release 
your testimony to members of the public under the FOIA. 

-  FOIA allows members of the public to request government records for unofficial 
purposes.  It is your choice whether you want to protect your testimony from 
release outside the Federal government. 

-  You will be asked to decide at the end of the interview if you consent to the release of 
your testimony (we do not infer anything from your answer).   

-  "NO"  =  Do not consent.    "YES" = Do consent. 
-  Our report, INCLUDING YOUR TESTIMONY, will be used as necessary for official 

government purposes. 
 
7.  Privacy Act of 1974 
 

-  Disclosure of SSN is voluntary. 
-  Describes authority to ask for personal information.   
-  LET THEM READ PRIVACY ACT STATEMENT.  Will refer to it during the formal read-in.   

 
8.  Testimony Information Sheet (Header Sheet) 
 

-  Individual fills out first four (4) lines (name, rank,  address, phone, SSN). 
-  Used by investigators for notes, acronyms, proper names, etc. 
-  Aids in preparing an accurate transcript. 

 
9.  Confirm Witness Status 
 
10. Rights warning/waiver.  EXECUTE DA FORM 3881  (When appropriate.) 
 
11. Summation 
 

-  Administrative procedure, not court of law. 
-  Can accept and use hearsay and opinion. 
-  We protect everyone's confidentiality, but do not guarantee confidentiality. 
-  TO KEEP THIS CASE AS CONFIDENTIAL AS POSSIBLE YOU WILL BE ASKED NOT TO 

DISCUSS YOUR TESTIMONY WITH ANYONE WITHOUT OUR PERMISSION. 
 

NOTE: PROVIDE INTERVIEWEE WITH APPROPRIATE DOCUMENT. PRIVACY ACT PERTAINS 
TO US CITIZENS ONLY, UNLIKE  FOIA,   

  
which applies to the world. 
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PRIVACY ACT INFORMATION 

DATA REQUIRED BY THE PRIVACY ACT OF 1974 
PRIVACY ACT STATEMENT 

FOR PERSONAL INFORMATION TAKEN DURING 
INSPECTOR GENERAL WITNESS TESTIMONY 

 
AUTHORITY:  Title 5 US Code, Section 552a. 
 
PRINCIPAL PURPOSE(S):  Information is collected during an investigation to aid in determining facts 
and circumstances surrounding allegations/problems.  The information is assembled in report format 
and presented to the official directing the inquiry/investigation as a basis for Department of Defense/ 
Department of the Army decision making.  The information may be used as evidence in judicial or 
administrative proceedings or for other official purposes within the Department of Defense.  Disclosure 
of Social Security Account Number, if requested, is used to further identify the individual providing the 
testimony. 
 
ROUTINE USES: 
 
a.  The information may be forwarded to federal, state or local law enforcement agencies for their use. 
 
b.  May be used as a basis for summaries, briefings or responses to Members of Congress or other 
agencies in the Executive Branch of the Federal Government. 
 
c.  May be provided to Congress or other federal, state and local agencies, when determined necessary 
by The Inspector General (DAIG). 
 
MANDATORY OR VOLUNTARY DISCLOSURE AND EFFECT ON INDIVIDUAL NOT PROVIDING 
INFORMATION: 
 
For Military Personnel:  The disclosure of Social Security Account Number is voluntary where 
requested.  Disclosure of other personal information is mandatory and failure to do so may subject the 
individual to disciplinary action. 
 
For Department of the Army Civilians:  The disclosure of Social Security Account Number is voluntary.  
However, failure to disclose other personal information in relation to your position responsibilities may 
subject you to adverse personnel action. 
 

FOR ALL OTHER PERSONNEL:  THE DISCLOSURE OF SOCIAL SECURITY ACCOUNT NUMBER, 
WHERE REQUESTED, AND OTHER PERSONAL INFORMATION IS VOLUNTARY AND NO 
ADVERSE ACTION CAN BE TAKEN AGAINST YOU FOR REFUSING TO PROVIDE 
INFORMATION ABOUT YOURSELF. 
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TESTIMONY INFORMATION SHEET 

 
INFORMATION FOR HEADING of TESTIMONY TRANSCRIPT 

To be completed in each interview, including recall witnesses. 
 
Testimony of (Full Name): 
(FIRST)     (MI)     (LAST) 
SSN:_______________________, Rank/Grade:___________________ 
Position/Title:_______________, Organization:______________ 
Address:____________________ ZIP:______ Phone:_____________ 
 
 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
 
(Completed by IO) 
 
Testimony taken at:____________________, Date: _____________ 
From:_______(hrs), To:______(hrs). 
By:_________________________ and ___________________________ 
 
Does this witness consent to release? _____Yes   _____No 
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RIGHTS WARNING/WAIVER CERTIFICATE 
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APPENDIX D 

E-14 
 

 
RIGHTS WARNING/WAIVER CERTIFICATE 

NOTES

(1)  Complete administrative data on the front side of the DA 3881 prior to the interview.  
Summarize the allegations contained in the action memorandum.  Ask the suspect to review 
the personal data and other information.  Advise the suspect that you will formally advise him 
of his rights, explain his options and then, ask him if he is willing to waive his rights by signing 
the DA 3881.  Also inform the suspect that you will refer again to the rights warning/waiver 
when you conduct the read-in (if you are conducting a formal interview). 

: 

 
(2)  Read the appropriate paragraphs in Part II on the back of the DA 3881 (THE WARNING) to 
the suspect verbatim.  Ensure the suspect understands what you have read.  Note that different 
paragraphs are applicable for military personnel only and civilian personnel only. 
 
(3)  Ask the suspect verbatim the four questions in the second part of Part II on the back of the 
DA 3881 (THE WAIVER).  Ensure the suspect answers "yes" or "no" to the questions.  Do not 
accept "I guess so" as an answer. 
 
(4)  If the suspect waives his rights, ask him to sign the front of the DA 3881 in block 3. of 
Section B (SIGNATURE OF INTERVIEWEE).  If the suspect does not agree to waive his rights, have 
him check the appropriate block and sign in Section C (NON WAIVER). 
 
(5)  Do not recall a suspect who has earlier invoked his rights, unless such recall is agreed to and 
coordinated with his attorney.  He will be notified of unfavorable information in writing and 
advised that he has the right to comment on the information if he chooses. 
 
(6)  See notes in Suspect Read-In Script in dealing with a witness who becomes suspected of 
knowingly making a false statement under oath or of having committed another criminal 
offense. 
 
(7)  If you have any questions regarding the DA Form 3881 or encounter any difficulty when 
executing the warning/waiver, consult with legal counsel. 
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WITNESS INTERVIEW GUIDE 

(BEGIN READ-IN. DO NOT USE YOUR OWN WORDS) 
 
1.  The time is _____________.  This tape-recorded interview is being conducted on (date) 
_______________, at (location) ___________ ___________(if telephonic, state both locations).  
Persons present are the witness (name) ___________________, the investigating officers 
______________________, _____________________, (court reporters, attorney, union 
representative, others) _____________________.  This (investigation directed by 
_____________________) concerns allegations that: (as stated in directive) 

 
NOTE:  If the investigation concerns classified information, inform witness that 
the report will be properly classified and advise witness of security clearances 
held by IO personnel.  Instruct witness to identify classified testimony. 

 
2.  An investigating officer is an impartial fact finder.  Testimony taken by an IO and reports 
based on the testimony may be used for official purposes.  Access is normally restricted to 
persons who clearly need the information to perform their official duties.  In some cases, 
disclosure to other persons may be required by law or regulation, or may be directed by proper 
authority.  Upon completion of this interview, I will ask you whether you consent to the release 
of your testimony if requested by members of the public pursuant to the Freedom of 
Information Act.  
 
3.  Since I will ask you to provide your social security number to help identify you as the person 
testifying, I provided you a Privacy Act Statement.  (If telephonic, it may have been necessary to 
read the Privacy Act Statement.)  Do you understand it?  (Witness must state yes or no) 
 
4.  You are not suspected of any criminal offense and are not the subject of any unfavorable 
information. 
 
5.  Before we continue, I want to remind you of the importance of presenting truthful 
testimony.  It is a violation of Federal law to knowingly make a false statement under oath.  Do 
you have any questions before we begin?  Please raise your right hand so I may administer the 
oath. 
 
Do you swear that the testimony you are about to give shall be the truth, the whole truth and 
nothing but the truth so help you God? 
 

NOTE:  The witness should audibly answer, "yes" or "I do."  If the witness objects 
to the oath, the word "swear" may be changed to the word "affirm," and the 
phrase "so help me God" may be omitted. 
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6.  Please state your:  (as applicable) 
 
Name 
Rank (Active/Reserve/Retired) 
Grade/Position 
Organization 
Social security number (voluntary) 
Address (home or office) 
Telephone number (home or office) 

(END READ-IN) 
 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
7.  Question the witness. 
 

NOTE:  (1) If during this interview the witness suggests personal criminal 
involvement, the witness must be advised of his rights using DA Form 3881, 
Rights Warning Procedure/Waiver Statement.  Unless rights are waived, the 
interview ceases.  If during the interview you believe the witness has become a 
subject, advise him that he need not make any statement that may incriminate 
him.   
NOTE:  (2) If during the interview it becomes necessary to advise a witness about 
making false statements or other false representations, read the following 
statement to the witness, as applicable: 

 
7a. for active duty or USAR/ARNG personnel subject to UCMJ: 
 
I consider it my duty to advise you that any person subject to the UCMJ who, with intent to 
deceive, signs any false record, return, regulation, order, or other official document, knowing 
the same to be false, may be subject to action under the provisions of UCMJ, Art. 107.  
Additionally, under the provisions of the UCMJ, Art. 134, any person subject to the UCMJ who 
makes a false statement, oral or written, under oath, believing the statement to be untrue, may 
be punished as a court-martial may direct.   
 
Do you understand? (Witness must state yes or no) 
 
7b.  For USAR/ARNG and civilian personnel not subject to UCMJ: 
 
I consider it my duty to advise you that under the provisions of section 1001, title 18, United 
States Code, whoever in any matter within the jurisdiction of any department or agency of the 
United States knowingly and willfully falsifies, conceals, or covers up by a trick, scheme, or 
device, a material fact, or makes any false, fictitious, or fraudulent statement or representation,  
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shall be fined not more than $10,000 or imprisoned for not more than five years, or both.  
Additionally, any person who willfully and contrary to his oath testifies falsely while under oath 
may be punished for perjury under the provisions of section 1621, title 18, United States Code.   
 
Do you understand? (Witness must state yes or no) 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

(BEGIN READ-OUT) 
 
8.  Do you have anything else you wish to present? 
 
9.  Who else do you think we should talk to, and why? 
 
10.  We are required to protect the confidentiality of IO investigations and the rights, privacy, 
and reputations of all people involved in them.  We ask people not to discuss or reveal matters 
under investigation.  Accordingly, we ask that you not discuss this matter with anyone except 
your attorney, if you choose to consult one, without permission of the investigating officers. 
 

NOTE:  Others present should also be advised against disclosing information. 
 
11.  Your testimony may be made part of an official ADA record.  Earlier, I advised you that 
while access is normally restricted to persons who clearly need the information to perform their 
official duties, your testimony may be released outside official channels.  Individual members of 
the public who do not have an official need to know may request a copy of this record, to 
include your testimony.  If there is such a request, do you consent to the release of your 
testimony outside official channels?  (Witness must state "yes" or "no.") 
 
12.  Do you have any questions?  The time is _________, and the interview is concluded.  Thank 
you. 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

(END READ-OUT) 
  



APPENDIX E 

E-5 
 

(BEGIN READ-IN.  DO NOT USE YOUR OWN WORDS) 
RECALL WITNESS INTERVIEW GUIDE 

 
1.  The time is ____________.  This tape-recorded recall interview is being conducted on (date) 
__________ at (location) ________________(if telephonic, state both locations).  The persons 
present are the witness (name) ________, the investigating officers ______________, 
______________, (court reporter, attorney, union representative, others) _____________.  This 
is a continuation of an interview conducted on (date)_________ as part of an (investigation 
directed by __________________/inquiry) concerning allegations of:  (as stated in directive)  
 

NOTE:  If the investigation concerns classified information, inform witnesses that the 
report will be properly classified and advise witnesses of security clearances held by IO 
personnel.  Instruct witnesses to identify classified testimony.    

 
2.  You were previously advised of the role of an investigating officer, of restrictions on the use 
and release of records, and of the provisions of the Privacy Act.  Do you have any questions 
about what you were previously told? (Witness must state yes or no). 
 
3.  You were also informed you are not suspected of any criminal offense and are not the 
subject of any unfavorable information.  During the previous interview, you were put under 
oath before giving testimony and were reminded it is a violation of Federal law to knowingly 
make a false statement under oath.  You are still under oath. 
 
4.  For the record, please state your:  (as applicable) 

Name 
Rank (Active, Reserve, Retired) 
Grade/Position 
Organization 
Social security number (voluntary)  
Address/Telephone (home or office) 

 
(END READ-IN) 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
5.  Question the witness. 
 

NOTE:  If during this interview the witness suggests personal criminal involvement, the 
witness must be advised of his rights using DA Form 3881, Rights Warning Procedure 
Waiver Statement.  Unless rights are waived, the interview ceases.  If during the 
interview you believe the witness has become a subject, advise him that he need not 
make any statement that may incriminate him.  See Witness Read-In Script for dealing 
with false statements. 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
(BEGIN READ-OUT) 
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6.  Do you have anything else you wish to present? 
 
7.  Who else do you think we should talk to, and why? 
 
8.  We are required to protect the confidentiality of ADA investigations and the rights, privacy, 
and reputations of all people involved in them.  We ask people not to discuss or reveal matters 
under investigation.  Accordingly, we ask that you not discuss this matter with anyone except 
your attorney, if you choose to consult one, without permission of the investigating officers. 
 

NOTE:  Others present should also be advised against disclosing information. 
 
9.  In our first interview, I advised you that your testimony may be made part of an official ADA 
report and that while access is normally restricted to persons who clearly need the information 
to perform their official duties, any member of the public could ask for a copy of these records.  
You (did/did not) consent to the release of your testimony.  Do you consent to the release of 
the testimony you gave today?  (Witness must state "yes" or "no.") 
 
10.  Do you have any questions?  The time is __________, and this recall interview is concluded.  

 
 Thank you. 

 
XXXXXXXXXXXXXXX (END READ-OUT) XXXXXXXXXXXXXXXXX 
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(BEGIN READ-IN.  DO NOT USE YOUR OWN WORDS) 
SUBJECT INTERVIEW GUIDE 

 
1.  The time is ____________.  This tape-recorded interview is being conducted on (date) 
_______________ at __________(location) ______________ if telephonic, state both 
locations).  Persons present are (subject's name) ___________________, the investigating 
officers ___________________, __________________, (court reporters, attorney, union 
representative, others) ___________________.  This (investigation directed by 
__________________) concerns allegations that: (as stated in directive) 
 

NOTE:  If the investigation concerns classified information, inform subject that 
the report will be properly classified and advise subject of security clearances 
held by IO personnel.  Instruct subject to identify classified testimony. 

 
2.  An investigating officer is an impartial fact finder.  Testimony taken by an IO and reports 
based on the testimony may be used for official purposes.  Access is normally restricted to 
persons who clearly need the information to perform their official duties.  In some cases, 
disclosure to other persons may be required by law or regulation, or may be directed by proper 
authority.  Upon completion of this interview, I will ask you whether you consent to the release 
of your testimony if requested by members of the public pursuant to the Freedom of 
Information Act.   
 
3.  Since I will ask you to provide your social security number to help identify you as the person 
testifying, I provided you a Privacy Act Statement.  (If telephonic, it may be necessary to have 
read the Privacy Act Statement.)  Do you understand it? 
 
4.  While you are not suspected of a criminal offense, we have information that may be 
unfavorable to you.  We are required to give you the opportunity to comment on these 
matters.  However, you do not have to answer any question that may tend to incriminate you.  
The information is that:  
 
5.  Before we continue, I want to remind you of the importance of presenting truthful 
testimony.  It is a violation of Federal law to knowingly make a false statement under oath.  Do 
you have any questions before we begin?  Please raise your right hand so I may administer the 
oath.   
 
Do you swear that the testimony you are about to give shall be the truth, the whole truth, and 
nothing but the truth, so help you God? 
 
NOTE:  The subject should audibly answer, "yes" or "I do."  If the subject objects to ‚the oath, 
the word "swear" may be changed to the word "affirm," and the phrase "so help me God" may 
be omitted. 
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6.  Please state your:  (as applicable) 
 
Name 
Rank (Active, Reserve, Retired) 
Grade/Position 
Organization 
Social security number (voluntary) 
Address/Telephone (home or office) 
 

(END READ-IN) 
 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
7.  Question the subject. 
 

NOTE:  (1)  If during this interview, the individual suggests personal criminal 
involvement, the individual must be advised of his rights using DA Form 3881, 
Rights Warning Procedure/Waiver Statement.  Unless rights are waived, the 
interview ceases.  

 
NOTE:  (2)  If, during the interview, it becomes necessary to advise a subject 
about making false statements or other false representations, read the following 
statement to the subject: 

 
7a.  For active duty or USAR/ARNG personnel subject to UCMJ: 
 
I consider it my duty to advise you that any person subject to the UCMJ who, with intent to 
deceive, signs any false record, return, regulation, order, or other official document, knowing 
the same to be false, may be subject to action under the provisions of UCMJ, Art. 107.  
Additionally, under the provisions of UCMJ, Art. 134, any person subject to the UCMJ who 
makes a false statement, oral or written, under oath, believing the statement to be untrue, may 
be punished as a court-martial may direct. 
 
Do you understand? (Subject must state yes or no) 
 
7b.  For USAR/ARNG and civilian personnel not subject to UCMJ: 
 
I consider it my duty to advise you that under the provision of section 1001, title 18, United 
States Code, whoever in any matter within the jurisdiction of any department or agency of the 
United States knowingly and willfully falsifies, conceals, or covers up by a trick, scheme, or 
device, a material fact, or makes any false, fictitious, or fraudulent statement or representation, 
shall be fined not more than $10,000 or imprisoned for not more than 5 years, or both.   
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Additionally, any person who willfully and contrary to his oath testifies falsely while under oath 
may be punished for perjury under the provisions of section 1621, title 18, United States Code. 
 
Do you understand? (Subject must state yes or no) 
 
8.  Do you have anything else you wish to present? 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

(BEGIN READ-OUT) 
 

9.  Who else do you think we should talk to, and why? 
 
10.  We are required to protect the confidentiality of ADA investigations and the rights, privacy, 
and reputations of all people involved in them.  We ask people not to discuss or reveal matters 
under investigation.  Accordingly, we ask that you not discuss this matter with anyone except 
your attorney, if you choose to consult one, without permission of the investigating officers. 
 

NOTE:  Others present should also be advised against disclosing information. 
 
11.  Your testimony may be made part of an official ADA record.  Earlier, I advised you that 
while access is normally restricted to persons who clearly need the information to perform their 
official duties, your testimony may be released outside official channels.  Individual members of 
the public, who do not have an official need to know, may request a copy of this record, to 
include your testimony.  If there is such a request, do you consent to the release of your 
testimony outside official channels?  (Subject must state "yes" or "no.") 
 
12.  Do you have any questions?  The time is ___________, and the interview is concluded.  
Thank you. 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

(END READ-OUT) 
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(BEGIN READ-IN. DO NOT USE YOUR OWN WORDS) 
RECALL SUBJECT INTERVIEW GUIDE 

 
1.  The time is _____________.  This tape-recorded recall interview is being conducted on 
(date) __________ at (location) ___________________; if telephonic, state both locations).  
The persons present are (subject's name) ____________________, the investigating officers 
______________________________, (attorney, union representative, others) 
_________________.  It is a continuation of an interview conducted on (date)_________ as 
part of an (investigation directed by __________________) concerning allegations of: (as stated 
in directive) 
 

NOTE:  If the investigation concerns classified information, inform subject that 
the report will be properly classified and advise subject of security clearances 
held by IO personnel.  Instruct subject to identify Classified testimony. 

 
2.  You were previously advised of the role of an investigating officer, of restrictions on the use 
and release of records, and of the provisions of the Privacy Act.  Do you have any questions 
about what you were previously told? (Subject must state yes or no). 
 
3.  You were also informed you are not suspected of any criminal offense.  Therefore, I am not 
advising you of the rights to which such a person is entitled.  I do want to remind you that you 
do not have to answer any question that may tend to incriminate you.  You are reminded it is a 
violation of Federal law to knowingly make a false statement under oath. 
 
4.  Since our previous interview, our investigation has developed unfavorable information 
about which you have not yet had the opportunity to testify or present evidence.  The 
unfavorable information is:  
 
5.  Earlier, we placed you under oath.  You are advised you are still under oath. 
 
6.  For the record, please state your: (as applicable) 
Name  
Rank (Active, Reserve, Retired) 
Grade/Position 
Organization 
Social security number (voluntary) 
Address/Telephone  (home or office) 
 

(END READ-IN) 
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
7.  Question the subject. 
 

NOTE:  See notes in Subject Read-In Script for dealing with false statements and 
Suspect Read-In Script for dealing with suggested criminal involvement. 

 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 

     
(BEGIN READ-OUT) 

 
8.  Do you have anything else you wish to present? 
 
9.  Who else do you think we should talk to, and why? 
 
10.  We are required to protect the confidentiality of ADA investigations and the rights, privacy, 
and reputations of all people involved in them.  We ask people not to discuss or reveal matters 
under investigation.  Accordingly, we ask that you not discuss this matter with anyone except 
your attorney, if you choose to consult one, without permission of the investigating officers. 
 

NOTE:  Others present should also be advised against disclosing information. 
 
11.  In our first interview, I advised you that your testimony may be made part of an official ADA 
record and that any member of the public could ask the ADA Program Manager for a copy of 
these records.  You (did/ did not) consent to the release of your testimony.  Do you consent to 
the release of the testimony you gave today?  (Subject must state "yes" or "no.") 
 
12.  Do you have any questions?  The time is ___________, and this recall interview is 
concluded.  Thank you. 
 

(END READ-OUT) 
 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
  



APPENDIX E 

E-12 
 

(BEGIN READ-IN.  DO NOT USE YOUR OWN WORDS) 
INTERVIEW SUSPECT GUIDE 

 
1.  The time is _____________.  This tape-recorded interview is being conducted on (date) 
__________ at _________ (location) 
(If telephonic, state both locations).  Persons present are (suspect's name) 
___________________, the investigating officers _________________________, 
_________________________, (court reporters, attorney, union representative, others) 
_____________________________.  This (investigation directed by 
_______________________) concerns allegations:  (as stated in directive)  
 

NOTE:  If the investigation concerns classified information, inform suspect that 
the report will be properly classified and advise suspect of security clearances 
held by IO personnel.  Instruct suspect to identify classified testimony. 

 
2.  An investigating officer an impartial fact finder for the commander.  Testimony taken by an 
IO and reports based on the testimony may be used for official purposes.  Access is normally 
restricted to persons who clearly need the information to perform their official duties.  In some 
cases, disclosure to other persons may be required by law or regulation, or may be directed by 
proper authority.  Upon completion of this interview, I will ask you whether you consent to the 
release of your testimony if requested by members of the public pursuant to the Freedom of 
Information Act.   
 
3.  Since I will ask you to provide your social security number to help identify you as the person 
testifying, I provided you a Privacy Act Statement.  (If telephonic, it may have been necessary to 
read the Privacy Act Statement.)  Do you understand it? (Suspect must state yes or no) 
 
4.  You are advised that you are suspected of the following allegations, which we want to 
question you about:   
 
(Advise suspect of general nature of all allegations made against him.  Refer to action 
memorandum.) 
 
5.  I previously advised you of your rights and you signed a DA 3881 waiver certificate. 
 
Do you understand your rights? (Suspect must state yes or no) 
 
Do you agree to waive them at this time? (Suspect must state yes or no) 
 
6.  Before we continue, I want to remind you of the importance of presenting truthful 
testimony.  
 
It is a violation of Federal law to knowingly make a false statement under oath.  Do you have 
any questions before we begin?  Please raise your right hand so I may administer the oath. 
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Do you swear that the testimony you are about to give shall be the truth, the whole truth, and 
nothing but the truth, so help you God? 
 

NOTE:  The suspect should audibly answer, "Yes" or "I do."  If the suspect objects 
to the oath, the word "swear" may be changed to the word "affirm," and the 
phrase "so help me God" may be omitted. 

 
7.  Please state your:  (as applicable) 
 
Name 
Rank (Active/Reserve/Retired) 
Grade/Position 
Organization 
Social security number (voluntary) 
Address/Telephone number (home or office) 
 

(END READ-IN) 
 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
8.  Question the suspect. 
 

NOTE:  If, during the interview, it becomes necessary to advise suspect about 
making false statements or other false representations, read the following 
statement to the suspect as applicable. 

 
8a. for active duty or USAR/ARNG personnel subject to UCMJ: 
 
I consider it my duty to advise you that any person subject to the UCMJ who, with intent to 
deceive, signs any false record, return, regulation, order, or other official document, knowing 
the same to be false, may be subject to action under the provisions of UCMJ, Art. 107.  
Additionally, under the provisions of UCMJ, Art. 134, any person subject to the UCMJ who 
makes a false statement, oral or written, under oath, believing the statement to be untrue, may 
be punished as a court-martial may direct.  Do you understand? (Suspect must state yes or no) 
 
8b. For USAR/ARNG and civilian personnel not subject to UCMJ: 
 
I consider it my duty to advise you that under the provisions of section 1001, title 18, United 
States Code, whoever in any matter within the jurisdiction of any department or agency of the 
United States knowingly and willfully falsifies, conceals, or covers up by a trick, scheme, or 
device, a material fact, or makes any false, fictitious, or fraudulent statement or representation, 
shall be fined not more than $10,000 or imprisoned for not more than 5 years, or both.  
Additionally, any person who willfully and contrary to his oath testifies falsely while under oath 
may be punished for perjury under the provisions of section 1621, title 18, United States Code.  



APPENDIX E 

E-14 
 

Do you understand? (Suspect must state yes or no) 
                                                                                                                                                            

NOTE:  If, during this interview, the individual should become suspected of 
having committed an additional criminal offense, re-advise the suspect of his 
rights concerning the additional offense.  The DA Form 3881 will be annotated 
and initialed by suspect and investigator(s). 
 

XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

(BEGIN READ-OUT) 
 

9.  Do you have anything else you wish to present? 
 
10.  Who else do you think we should talk to, and why? 
 
11.  We are required to protect the confidentiality of ADA investigations and the rights, privacy, 
and reputations of all people involved in them.  We ask people not to discuss or reveal matters 
under investigation.  Accordingly, we ask that you not discuss this matter with anyone except 
your attorney, if you choose to consult one, without permission of the investigating officers.   
 

NOTE: Others present should also be advised against disclosing information. 
 

12.  Your testimony may be made part of an official ADA record.  Earlier, I advised you that 
while access is normally restricted to persons who clearly need the information to perform their 
official duties, your testimony may be released outside official channels.  Individual members of 
the public who do not have an official need to know may request a copy of this record, to 
include your testimony.  If there is such a request, do you consent to the release of your 
testimony outside official channels?  (Suspect must answer "yes" or "no.") 
 
13.  Do you have any questions?  The time is ____________, and the interview is concluded.  
Thank you. 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

(END READ-OUT) 
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(BEGIN READ-IN. DO NOT USE YOUR OWN WORDS) 
RECALL SUSPECT INTERVIEW GUIDE 

 
1.  The time is _____________.  This tape-recorded recall interview is being conducted on 
(date)__________ at (location) ______________ if telephonic, state both locations).  The 
persons present are (suspect's name) _________, the investigating officers ________________, 
______________, (attorney, union representative, others) _____________.  It is a continuation 
of an interview conducted on (date)_________ as part of an (investigation directed by 
__________________) concerning allegations of:  (as stated in directive) 
 

NOTE:  If the investigation concerns classified information, inform suspect that 
the report will be properly classified and advise suspect of security clearances 
held by IO personnel.  Instruct suspect to identify classified testimony. 

 
2.  You were previously advised of the role of an investigating officer, of restrictions on the use 
and release of records, and of the provisions of the Privacy Act.  Do you have any questions 
about what you were previously told?   
 
3.  During our previous interview, you were advised that you were suspected of:  
 
You were warned of your rights, and you signed a DA Form 3881 in which you consented to 
answer questions.  I will show you that DA Form 3881 now.  You are reminded it is a violation of 
Federal law to knowingly make a false statement under oath.   
 
           NOTE:  Show DA Form 3881 to suspect. 
 
4.  Since our previous interview, I have obtained new information about which you have not yet 
had the opportunity to comment. 
 

NOTE:  If new information is criminal, re-advise the suspect of his rights and 
annotate/initial DA Form 3881.  If new information is unfavorable, advise the 
suspect that he does not have to answer any question that may incriminate him.   

 
5.  Earlier, we placed you under oath.  You are advised you are still under oath. 
 
6.  For the record, please state your: (as applicable) 
 
Name 
Rank 
Grade/Position 
Organization 
Social security number (voluntary) 
Address/Telephone (home or office) 

(END READ-IN) 
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XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 
7.  Question the suspect. 
 
XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX 
 

(BEGIN READ-OUT) 
 

8.  Do you have anything else you wish to present? 
 
9.  Who else do you think we should talk to, and why? 
 
10.  We are required to protect the confidentiality of ADA investigations and the rights, privacy, 
and reputations of all people involved in them.  We ask people not to discuss or reveal matters 
under investigation.  Accordingly, we ask that you not discuss this matter with anyone except 
your attorney, if you choose to consult one, without permission of the investigating officer. 
 

NOTE:  Others present should also be advised against disclosing information. 
 
11.  In our first interview, I advised you that while access is normally restricted to persons who 
clearly need the information to perform their official duties, your testimony may be made part 
of an official ADA record and that any member of the public could ask for a copy of these 
records.  You (did/did not) consent to the release of your testimony.  Do you consent to the 
release of the testimony you gave today?  (Suspect must answer "yes" or "no.") 
 
12.  Do you have any questions?  The time is _________, and this recall interview is concluded.  
Thank you. 
 

(END READ-OUT) 
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FLASH Memorandum 
(Required Format) 

 
 
 
 
 
 
MEMORANDUM FOR Deputy Assistant Secretary of the Army (Financial Operations), 
Office of the Assistant Secretary of the Army (Financial Management and Comptroller), 
109 Army Pentagon, Washington, DC  20310-0109 
 
SUBJECT:   Alleged Antideficiency Act (ADA) Violation - . 
 
1. Reference:  DOD Financial Management Regulation, Volume 14, Chapter 3, 
paragraph 030101, dated February 2008. 
 
2. In accordance with reference above, flash report of an alleged Antideficiency Act 
Violation (ADA) follows: 
 

a. Accounting classification of funds involved:   
 

b. Name and location of the activity where the alleged violation occurred:   
 

c. Name and location of the activity issuing the fund authorization:   
 

d. Amount of fund authorization or limitation that was allegedly exceeded:   
 

e. Amount and nature of the alleged violation:   
 
f. Date the alleged violation occurred:  
 
g. Date of Discovery:  
 
h. Means of Discovery.   
 

 
 
 
 Signature Block 
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PRELIMINARY ADA REPORT FORMAT 
(THIS IS THE REQUIRED AND ONLY ACCEPTABLE FORMAT) 

 
 

DEPARTMENT OF THE ARMY 
REPORT OF ANTIDEFICIENCY ACT VIOLATION 

 
Name of Component/Agency and Case No. 

 
 
1. Appropriations(s) Involved/Title, Symbol, and Apportionment Status.  Example: Fiscal Year 
(FY) Operation and Maintenance, Defense‐wide (9710100)  
   
2. Where Violation Occurred.  
 
3. Name and Location of Activity Issuing the Fund Authorization.  
 
4. Amount of Violation.  
 
5. Date Violation Occurred.  
 
6. Type of Violation(s). Provide Title 31, United States Code, section violated and brief 
description of violation and state whether the violation was an over‐obligation of an 
appropriation, an apportionment, or an allotment.  Example: 1341(a)(1)(A), exceeded amount 
available in appropriation or fund.  
 
7. Effect of Violation on the Next Higher Level of Funding.  State whether the violation had an 
effect on the next higher level of funding.  
 
8. Date and Description of How Violation Was Discovered.  Provide date and who/how 
violation was discovered.  
 
9. Causes and Circumstances Surrounding the Violation.  Provide a detailed description of the 
violation. Include the following:  
 

a. A detailed summary of what actually caused the violation and the associated 
circumstances; what actions should have been, but were not, taken by specific individuals; what 
actions were taken that should not have been taken; and why the violation happened.  
 

b. The scope of the investigation and the methods used to accomplish the investigation, 
for example, face‐to‐face interviews; research of legal, financial, and management issues; 
written explanation of the facts of the potential violation, etc. Discuss the evolution of the 
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issues investigated, number of people interviewed, mitigating circumstances surrounding the 
violation, issues that could or could not be proven during the investigation and the supporting 
rationale, any issues that cannot be agreed upon by those individuals involved, and any other 
comments that are pertinent to the investigation.  
 

c. If the investigation has been undertaken because of an audit report, then identify 
that report by title, number, date, and issuing audit organization. If the investigation was 
conducted as a result of a memorandum or letter directing an investigation, then reference that 
document and attach a copy to the report.  
 
10. Conclusion.  Summarize you finding in paragraph and to support you conclusion that a 
violation was occurred or that a violation did not occur. 
 
11. Additional Information.  Provide details not covered above.  
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FORMAL ADA REPORT FORMAT 
(THIS IS THE REQUIRED AND ONLY ACCEPTABLE FORMAT) 

 
DEPARTMENT OF THE ARMY 

REPORT OF ANTIDEFICIENCY ACT VIOLATION 
 

Name of Component/Agency and Case No. 
 
 
1. Appropriations(s) Involved/Title, Symbol, and Apportionment Status

  

.  Example: Fiscal Year 
(FY) Operation and Maintenance, Defense-wide (9710100)  

2. Where Violation Occurred
 

.  

3. Name and Location of Activity Issuing the Fund Authorization
 

.  

4. Amount of Violation
 

.  

5. Date Violation Occurred
 

.  

6. Type of Violation(s)

 

. Provide Title 31, United States Code, section violated and brief 
description of violation and state whether the violation was an over-obligation of an 
appropriation, an apportionment, or an allotment.  Example: 1341(a)(1)(A), exceeded amount 
available in appropriation or fund.  

7. Effect of Violation on the Next Higher Level of Funding

 

.  State whether the violation had an 
effect on the next higher level of funding.  

8. Name, Rank, Position Title, and Organization of Responsible Individual(s)
 

.  

9. Signed Statement of Responsible Individual(s)

 

.  State whether a statement was received 
from the individual and reference enclosure.  

10. Date and Description of How Violation Was Discovered

 

.  Provide date and who/how 
violation was discovered.  

11. Causes and Circumstances Surrounding the Violation

 

.  Provide a detailed description of the 
violation. Include the following:  

a. A detailed summary of what actually caused the violation and the associated 
circumstances; what actions should have been, but were not, taken by specific individuals; what 
actions were taken that should not have been taken; and why the violation happened.  
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b. The scope of the investigation and the methods used to accomplish the investigation, 

for example, face-to-face interviews; research of legal, financial, and management issues; 
written explanation of the facts of the potential violation, etc. Discuss the evolution of the 
issues investigated, number of people interviewed, mitigating circumstances surrounding the 
violation, issues that could or could not be proven during the investigation and the supporting 
rationale, any issues that cannot be agreed upon by those individuals involved, and any other 
comments that are pertinent to the investigation.  
 

c. Results of interviews of individuals involved in the violation and a summary of how 
the area(s) procedures and processes operated that were involved in the investigation. Discuss 
the issues and the areas or functions that were reviewed, evaluated, and investigated; the 
names, ranks, and titles of the individuals that were interviewed; and a discussion on any 
related areas and matters that were not investigated and the rationale for omitting them from 
the investigation.  
 

d. If the investigation has been undertaken because of an audit report, then identify 
that report by title, number, date, and issuing audit organization. If the investigation was 
conducted as a result of a memorandum or letter directing an investigation, then reference that 
document and attach a copy to the report.  
 
12. Evidence of Willful Intent to Violate

 

.  State whether the Antideficiency Act was knowingly 
and willfully violated.  

13. Disciplinary Action Taken

 

.  State what type of disciplinary action was taken and reference 
enclosure. If no action was taken, then explain why.  

14. Corrective Action Taken

 

.  State what funds were used to make necessary accounting 
corrections, such as appropriation, title, and fiscal year.  In addition, state what procedural 
actions were taken and completed to preclude violations from happening in the future.  This 
includes improvement of overall and specific policies, procedures, and processes used by the 
functional areas involved in the violation; revised statutes or regulatory guidance that may have 
been involved; established or improved internal procedures; and assurance that a similar 
violation will not occur in the future. Reference documentation of corrective actions in an 
enclosure.  

15. Name and Title of Holder of the Funds Subdivision

 

. State who the holder of the funds was 
and a brief statement of their responsibility in the violation.  

16. Additional Information. Provide details not covered above.  
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ABBREVIATIONS AND ACRONYMS 
 
 

ADA Antideficiency Act 
AFARS Army Federal Acquisition Supplement 
DAIG Department of the Army Inspector General 
DERF Defense Emergency Response Fund 
DFARS Defense Federal Acquisition Regulation Supplement (DFARS) 
DFAS Defense Finance and Accounting Service 
ESF emergency support functions 
FAR Federal Acquisition Regulation 
FEMA Federal Emergency Management Agency 
FOIA               Freedom of Information Act 
FRP Federal Response Plan 
IO Investigating officer 
MCA Military Construction, Army, an appropriation 
O&M Operations and Maintenance; also OMA, Operations and Maintenance, Army, an 

appropriation 
OPA Other Procurement, Army, an appropriation 
PA Procurement Appropriation, Army 
RC  reserve component                   
RDTE research, development, test, and evaluation; also RDT&E 
ROI report of investigation 
TDA Table of Distribution and Allowance 
TDY temporary duty 
TO&E Table of Organization and Equipment; also TOE 
UCMJ Uniform Code of Military Justice 
USC United States Code; also U.S.C. 
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GLOSSARY  
 
 
Accountable officer.  Any government officer or employee who, by reason of his employment, 
is responsible for or has custody of government funds.  Any government officer or employee, 
military or civilian, who physically handles government funds, even if only once or occasionally, 
is “accountable” for those funds while they are in his custody. 
 
Administrative limitation.  A limitation imposed upon the use of an appropriation or 
subdivision thereof. An administrative limitation is identified on the fund 
allowance/authorization document and has the same effect as an administrative subdivision of 
funds in the control of obligations and expenditures. 
 
Administrative subdivision of appropriations.  Any subdivision of an appropriation that makes 
funds available in a specific amount for incurring obligations. 
 
Allocation.  An authorization by the Department of the Army making funds available in 
prescribed amounts to an operating agency for sub-allocation or allotment. 
 
Allotment.   The administrative action of a operating agency, e.g., a MACOM, making funds 
allocated or sub allocated available to a subordinate installation or activity for obligation. An 
anti- deficiency violation occurs if obligations incurred against the allotment exceed the amount 
of the allotment. 
 
Allowance.  The administrative action of an operating agency making funds allocated or sub 
allocated to it available to a subordinate installation or activity for obligation through the use of 
an expenditure target.  Incurring obligations in excess of this target does not automatically 
create an antideficiency violation.  However, the person responsible for exceeding the target 
can be held responsible for any resultant antideficiency violation. 
 
Antideficiency Act (ADA).  Legislation enacted by Congress to prevent the incurring of 
obligations or the making of expenditures (outlays) in excess of amounts available in 
appropriations or funds; to fix responsibility within an agency for the creation of any obligation 
or the making of any expenditure in excess of apportionment or reapportionment or in excess 
of other subdivisions established pursuant to sections 1341 and 1517 of 31 U.S.C; and to assist 
in bring about the most effective and economical use of appropriations and funds. 
 
Appointing officer.   The commander of a MACOM or subordinate command who appoints the 
ADA investigating officer and support team members. 
 
Apportionment.   A determination by Office of Management and Budget (OMB) specifying the 
amount of obligations allowed during a given period under an appropriation, other statutory 
authorization, or a combination of these per section 1512, Title 31, United States Code. 
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Appropriation.  An authorization by an act of Congress to incur obligations for specified 
purposes and to make subsequent payments therefore, out of the Treasury of the United 
States.  Appropriations are classified as being annual, multiple years, or no year, depending on 
the period of time that they are available for obligation and disbursement purposes. 
 
Bona fide needs.  Annual appropriations are available only to meet the legitimate, or bona fide, 
needs of the fiscal year for which appropriated.  See 31 U.S.C.  1502(a) 
 
Budget activity.  Categories within each appropriation and fund account which identify the 
purposes, projects, or types of activities financed by the appropriation or fund. 
 
Budget execution.   The implementation and administration of the approved operating budget 
during the current year.  Accomplishment of the mission within available resources without 
creating over obligation and/or over expenditures.  Included in the process is the allocation, 
obligation, expenditure, and reporting of the resources utilized. 
 
Budget line (item number).   A unique code that is used to identify systems in the procurement 
program.   The BLIN represents a level of management. Congress funds at the BLIN level. 
 
Certifying officer.   An individual authorized to certify the availability of funds on any 
documents or vouchers submitted for payment.  He is responsible for the correctness of the 
facts and computations, and the legality of payment. 
 
Closed accounts.  Accounts with balances canceled in accordance with title 31 U.S.C. 1552, 
1555, or 1557.  Such accounts are not available for obligation or expenditure for any purpose. 
 
Commitment.   An administrative reservation of funds based upon firm procurement directives, 
orders, requisitions, or requests that authorize the creation of an obligation without further 
recourse to the official responsible for certifying the availability of funds.  See DFAS-IN 37-1. 
 
Deposit funds/suspense. Receipts held in suspense temporarily and later refunded or paid into 
some other Treasury fund or other entity held by the Department of Defense as banker or 
agent for others and paid out at the direction of the owner. 
 
Distribution.   An issuance or distribution of funds to the next lowest operating level.  A 
distribution from OMB of amounts available in a appropriation into amounts available for 
specified time periods, activities, projects, objects, or combinations thereof is called an 
apportionment.  At DOD and below, distributions are categorized as formal and informal 
subdivisions of funds.  Formal subdivisions of funds include allocations and allotments, 
prescribed in 31 U.S.C. Section 1514, and carry Antideficiency Act restrictions.  Allowances are 
informal subdivisions of funds, and do not carry ADA restrictions.  
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Economy Act orders.  Orders placed on other governmental agencies, including orders for work 
or services to be performed by components of the Department of Defense, obligated in the 
amount stated in the order on written acceptance by the providing agency.  See 31 U.S.C. 1535-
1536. 
 
Expenditure.  The actual spending of money as distinguished from the appropriation of funds. 
Expenditures are made by the executive branch; appropriations are made only by Congress.  
The two rarely are identical in any fiscal year.  In addition to some current budget authority, 
expenditures may represent budget authority made available one, two, or more years earlier.  
A payment by cash, check, or equivalent action that constitutes a charge against an 
appropriation. 
 
Expired (appropriation).  An appropriation that is no longer available for obligation, except for 
obligation adjustments, but still available for disbursements of existing obligations. 
 
Federal Acquisition Regulation.   The FAR is the primary regulation for use by all Federal 
Executive agencies in their acquisition of supplies and services with appropriated funds.   
 
Final Report.   The report prepared at the conclusion of a full ADA investigation, normally by 
the investigating officer.   It is a summary report highlighting the specific aspects of the case 
that are required to be reported  (see Chapters III and IV and Appendix VI) and having as an 
enclosure the Report of Investigation (ROI), which provides the full and detailed compilation of 
all pertinent information pertaining to the investigation.   While the Army FM and General 
Counsel review the entire report, only the summary  Final Report, without the ROI enclosure, is 
sent to OSD. 
 
Flash Report.  Upon detecting or learning of an alleged ADA violation, the responsible official 
will promptly inform the commander concerned, who will send a letter through command 
channels to the Assistant Secretary of the Army (Financial Management and Comptroller within 
15 days of the date of discovery.  The letter should include pertinent information pertaining to 
the alleged violation and name the investigating officer. 
 
Formal subdivision of funds.  Distribution of funds below apportionment level (below OMB, as 
from DOD to Service or MACOM to MSC), which include allocations and allotments, that are 
prescribed in 31 U.S.C. Section 1514 and carry Antideficiency Act restrictions. 
 
Freedom of Information Act.   The Freedom of Information Act permits the public to scrutinize 
the government’s performance of its duties and promote governmental honesty and, thus, 
doubts as to propriety of disclosure are to be resolved in favor of openness.  The overriding 
purpose of the Act is to mandate a policy of broad disclosure of government documents and 
maximum feasible public access to government information.  Disclosure rather than secrecy is 
the basic objective.  
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Fund control.   Management control over fund authorizations in order to ensure that:   funds 
are used only for authorized purposes; funds are economically and efficiently used; and 
commitments, obligations, and expenditures do not exceed amounts authorized. 
 
 
Funding authorization document (fad).   The approved funding program that is allotted by 
HQDA to operating agencies (MACOMs) and further allotted to subordinate installations by 
major program.  This document serves as the authority to incur obligations for a specified 
period of time, usually a fiscal quarter, on a cumulative basis.  It is a legal document subject to 
Title 31, United States Code (Antideficiency Act). 
 
Gratuitous service.   A service provided with the express agreement that the provider will not 
seek reimbursement or compensation.  See voluntary service. 
 
Informal subdivision.   A distribution of funds below apportionment level (below OMB, as from  
MACOM to MSC) called an allowance that is not considered a formal subdivision under 31 
U.S.C. Section 1514 and does not carry Antideficiency Act restrictions. 
 
Interrogatory.  A list of written questions which are used to obtain information from a witness. 
 
Investigating Officer (IO).  A military or civilian employee of the Department of the Army 
assigned the responsibility to conduct an ADA investigation. 
 
 “liar’s paragraph”.   An advisement to a witness concerning false swearing. 
 
Military Construction, Army (MCA).  A multiyear appropriation available for obligation for five 
years and used for acquisition, construction, installation and equipment of temporary or 
permanent public works, military installations, and facilities for which authorizing legislation is 
required. 
 
Minor Military Construction.  Construction projects meeting the criteria in Chapter 2 of AR 
415-35 and having a funded cost of less than 1 million dollars. 
 
Multiyear appropriation.  An appropriation that is available for incurring new obligations for a 
definite period of time in excess of one fiscal year. (e.g., Military Construction Army is a 5-year 
appropriation). 
 
Multiyear contract.    A special contracting method used to acquire known requirements and 
total costs not over planned requirements for 5 years unless otherwise authorized by statute, 
even though total funds ultimately to be obligated are not available at the time of contract 
award.  Contract requirements are budgeted and financed for the program year for which they 
are authorized.  Prices are solicited both for the current 1-year program requirement alone and 
for the total multiyear requirement.  Award is based on which alternative offers the lowest unit 
price to the government.  If award is made on the multiyear basis, funds are obligated only for 
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the first year’s requirement, with succeeding years’ requirements funded annually.  If funds do 
not become available to support the succeeding years’ requirements, the agency must cancel 
the contract. 
 
Necessary expense.   "...(T)he standard for measuring the propriety of a particular expenditure 
not specified in the statute is the ‘necessary expense’ test traditionally used in determining 
purpose availability under 31 U.S.C. §1301(a).  Under this test, an expenditure is permissible if it 
is reasonably necessary in carrying out an authorized function or will contribute materially to 
the effective accomplishment of  that function, and if it is not otherwise prohibited by law." 
 
Non-appropriated fund (NAF).  Cash and other assets received by non-appropriated 
instrumentalities (NAFIs) from sources other than monies appropriated by Congress.  NAFs are 
government funds used for the collective benefit of those who generate them - military 
personnel, their dependents and authorized civilians.   These funds are separate and apart from 
funds that are recorded in the books of the Treasurer of the United States. (e.g., bowling alley, 
golf course and club system). 
 
Non-severable.   A contractual service that produces a single or unified outcome, product, or 
report, the services may be regarded as being non-severable.  If so, the entire effort may be 
funded with dollars available for obligation at the time the contract is executed, and the 
contract may cross fiscal years.   
 
Obligation in advance of appropriation.   Involving the government in any contract or other 
obligation for the payment of money for any purpose in advance of appropriations made for 
such purpose, unless the contract or obligation is authorized by law.  A violation of the 
Antideficiency Act. 
 
Obligation.   A reservation of funds in the amount of orders placed, contracts awarded, services 
rendered, or other commitments made by federal agencies that legally binds the government 
to make payment. 
 
Obligation authority (OA).  Obligation authority refers to budget authority, usually an 
appropriation, by which Congress provides authority to make expenditures and outlays.  Budget 
authority originates mainly as new obligation authority.  Defense agencies use total obligation 
authority (TOA) to mean the amount authorized to a certain approved program, whether the 
obligation authority stems from the budget of the current or a previous fiscal year.  The Army 
formally applies the term TOA in a different way. It uses TOA to refer to the total financial 
requirements (exclusive of reimbursements) to support the approved program (or a 
component) in a given fiscal year as recorded in the Army portion of the Future Years Defense 
Plan (FYDP). 
 
OMA Appropriation.  An annual appropriation used for day-to-day operations.  Examples: 
include:  pay and benefits of civilian employees; awards; contractual services; utilities;  
operation and maintenance of all Army organizational equipment and facilities;  purchase of 
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equipment and supplies;  production of audiovisual instructional materials and training aids; 
operation of service wide and establishment wide activities;  medical activities;  operation of 
depots, schools, training, recruiting, and programs related to OMA;  welfare and morale, 
information, education, and religious activities;  and expenses of courts, boards, and 
commissions. 
 
Over-expenditure.    A payment or outlay that exceeds its corresponding obligation.  Title 31, 
United States Code, Section 1517, Obligation and Expenditure Limits, forbids the over-
obligation and over-expenditure of an apportionment or an amount permitted by a regulation 
prescribed for the administrative control of appropriations. 
 
 
 
Over-obligation.  Condition existing when total obligations incurred exceed total available 
obligation authority.  Prohibited by Title 31, United States Code, Section 1517.  See over-
expenditure. 
 
Period of availability.   The specific period of time during which an appropriation is available for 
obligation.   If the appropriation is not obligated during this period of availability, the authority 
to obligate it expires.  (31 U.S.C. § 1552.) 
 
Preliminary ADA analysis.   An initial review and analysis conducted by an investigating officer 
of a particular allegation to determine if the circumstances of the case are of sufficient 
magnitude, seriousness, or validity to warrant either an investigation or some other form of 
action. 
 
Preliminary Report.   In an Antideficiency Act violation investigation, the Preliminary Report is 
the report prepared by the investigating officer summarizing the results of the Preliminary 
Investigation which is the first stage of the investigation process and which is conducted to 
determine whether or not an ADA violation occurred.  The Preliminary Report encloses the 
Report of Investigation (ROI), which provides the full and detailed compilation of all pertinent 
information pertaining to the investigation. 
 
President’s Budget.   The document the President sends to Congress in January - February of 
each year estimating U.S. government receipts and outlays for the ensuing fiscal year and 
recommending appropriations in detail. 
 
Privacy Act.  A statute that prohibits release of personal information concerning individuals 
except in certain specified situations.  See 5 U.S.C 552a. 
 
Procurement Appropriation.   An appropriation usually available for 3 years that is used for 
production and modification of aircraft, missile, weapons, tracked vehicles, ammunition, and 
other equipment.  Examples of materiel acquired with this appropriation include:  tanks, jeeps, 
sedans, weapons, rifles, ammo, artillery, missiles, and gun tubes. 
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Program element.  The 11 major defense programs subdivide into program elements (PEs).  
Each is identified in the Army Management Structure (AMS) by a numeric code.   Within the 
Operation and Maintenance, Army (OMA) appropriation, each PE is identified by six digits 
found to the left of the decimal in the Army Management Structure Code (AMSCO).   PEs 
represent integrated activities combining men, equipment, and facilities that together 
constitute an identifiable military capability or supporting activity.   A PE constitutes the basic 
building block of the Future Years Defense Program (FYDP).   PEs may be aggregated in one way 
for program purposes, in another for budget reviews, and in still other ways as necessary for 
management purposes. 
 
Proximate cause.  That cause which, in natural sequence, unbroken by any intervening causes, 
produces an injury and without which the result would not have occurred.   Proximate cause is 
also defined as the primary cause from which the injury follows as a natural, direct, and 
immediate consequence, and without which the injury would not have occurred. 
 
Purpose code (statute).   The purpose statute provides that "appropriations shall be applied 
only to the objects for which the appropriations were made, except as otherwise provided by 
law."  See 31 U.S.C 1301(a). 
 
Real Property Maintenance Account (RPMA).  A collective term for the functional categories of 
activities described in the Army Management Structure (AMS) as .K0000 (Maintenance of Real 
Property) and .L0000 (Minor Construction). 
 
Reapportionment.   A revision of previous apportionment of budgetary resources for an 
appropriation or fund account.   A revision would ordinarily cover the same period, project, or 
activity covered in the original apportionment. 
 
“reasonable person” standard of care.   A standard used to determine whether an accountable 
officer/employee did what a reasonably prudent and careful person would have done to 
safeguard his own property under similar circumstances.   This is an “objective” standard that 
does not vary with such factors as the level of experience or the age of the particular 
accountable officer concerned.  Failure to follow regulations is then negligence.  Liability results 
when an accountable officer/employee’s conduct constitutes simple or ordinary negligence, not 
gross negligence.  (DoD Regulation 7000.14-R, Vol. 5, para. 010401.B.) 
 
Replacement contract.   A contract replacing a contract terminated for default, where the 
government’s requirements for the goods or services sought under the terminated contract still 
exist.  See re-procurement. 
 
Report of Investigation.   The Report of Investigation (ROI) provides the full and detailed 
compilation of all pertinent information pertaining to an ADA investigation.  It is prepared by 
the investigating officer and is presented as an enclosure to the Preliminary Report and the 
Final Report.  (See Chapters III and IV and Appendix VI.)  
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Re-procurement.   A new procurement action to replace one terminated for default, where the 
government’s requirement for the goods or services still exists.  A replacement contract is the 
instrument of that re-procurement. 
 
Re-programming.  Reapplication of funds from one project to another or transfers of funds 
from one appropriation to another to resolve financial shortfalls or to adjust programs to meet 
unforeseen requirements.  Reprogramming actions are subject to designated thresholds and 
congressional requirements for advance notification/ approval. 
 
Research, Development, Test, and Evaluation (RDTE).   A multiple year appropriation generally 
available for obligation for two years that is used for research and development work by a 
government agency or by private individuals or organizations under contractual or grant 
arrangements with the government.  It is used for all fields ofbasic and applied scientific 
research, development, test, and evaluation, including the physical sciences and engineering, 
and for associated maintenance and operation of facilities and equipment.    
 
Revolving fund.   Working capital funds used to finance operations from the time that specific 
work is begun to the time that payment is received from the customer.  See working capital 
fund. 
 
Sequestration.   The cancellation of budgetary resources provided by discretionary 
appropriations or direct spending law to reduce deficits.  See 2 U.S.C. 900 and following. 
 
Severable.   Divisible.  A contract is considered to be severable for funding purposes when it 
provides for continuing and recurring services.  The services provided under a severable 
contract must be charged to the fiscal year(s)  in which they are rendered unless a specific 
statute provides otherwise.  (For example: 10 U.S.C. 3410a.) 
 
Statutory limitation.   A restriction on funds or program created as a result of an act of 
Congress. 
 
Sub allotment.  A further distribution of an allotment received by a station to another station 
or activity. 
 
Support team.    A group of individuals knowledgeable in all functional areas potentially 
involved in an alleged ADA violation who are appointed at the onset of an ADA investigation by 
the appointing officer to assist the investigating officer as needed in the course of the 
investigation.   The core of the team consists of representatives from legal counsel, resource 
management, and the primary functional area involved, but may include additional 
representatives if the situation warrants. 
 
Termination for convenience.    A government termination of a contract made not because of 
fault of the contractor but because of circumstances (such as the end of the government’s need 
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for the goods or services provided by the contract) that make it in the government’s interests to 
terminate the contract “for the convenience of the government”. 
 
Unexpired.  An appropriation account that is available for obligation during the fiscal year(s) 
designated. 
 
Voluntary creditor.   One who uses personal funds to pay a perceived valid obligation of the 
government.  As a general rule, recovery of such payments is barred. 
 
Voluntary service.  Voluntary services are services rendered without a prior contract for 
compensation or an advance agreement that services will be gratuitous.   An officer or 
employee may not accept voluntary services or employ personal services exceeding that 
authorized by law, except

 

 for emergencies involving the safety of human life or the protection 
of property. 

Working capital fund.  A fund established to finance and hold inventory or operate industrial 
type facilities.  Inventory or services are sold to customers with proceeds deposited back into 
the fund becoming available to finance more inventory or services.  Working capital funds are a 
"no year" appropriation.  Also known as revolving funds. 
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