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Mission
Our mission is to provide independen!, refevant, and timely
aversight of the Department that: supports the warfighter;
promales accointlability, integrity, and ¢fficiency; advises the
Secretary of Defense and Congress; and informs the public,

Vision
Curvision is to be a model oversight organization in the federal
government by leading change, speaking truth, and promoting
excellence; a diverse organization, working together as one
professional team, recognized as leaders in our field.
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MEMORANDUM FFOR DEPUTY ASSISTANT SECRIETARY OF DEFENSI,
(RULT OF LAW AND DETAINEL POLICY)

SUBJECT: Inspection of Depariment of Defense Detainee Transfers and Assurances
(Reporl Number DOLNG-2013-127) (LD

(1) This is the third inspection conducted under a recommendation of the Special
Task Force on Interrogation and ‘Transfer Policies (the Special Task Force), an
interapeney task foree that Executive Order 13491 cstablished on January 27, 2009,

(1) We reviewed assurances that individuals transferred between August 24, 2011,
and February 28, 2013, {from Dol custedy to foreign nations would not be lortured;
speeifically, this involves the process for obtaining assurances, the content of the
assurances, the implementation and monitoring of the assurances, and the post-transfer
reaiment of persons transferred from Guantanamo Bay Detention Facility (GTMO),
Iraq, and Afghanistan. We conducted the inspeclion independently, but with the
coordination of the Office of Inspector General of the U.S. Department of State.

(U) Background

(1) Executive Order 13491, January 27, 2009, established the Special Task Force on
Interrogation and Transfer Policies 1o bring together officials from Dol and the U.S.
Intelligence Communily to identify policies and procedures to ensure that interrogations
are conducted in a manner that would strengihen national security consistent with the rule
of law. The Special Task Force made policy recommendations in a reporl with respect to
scenarios in which the United States moves or helps mowve u person from one country to
another, or from U 8. custody to the custody of another country 1o ensure that 1.8,
practices in such transfers comply with U.S. law, policy, and international obligations and
do not result in transferring individuals 1o countries where they will face torture,
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(b)(3) 50 U.S.C. § 3024())

(U) Policy

(U) DoID has a number of dircctives and policies that address how detainees should be
treated while in DoD custody. In general, the policies do not specifically address how the
detainees will be treated once ransferted to another country.

(13) Do Directive 23 10.01E, “Ihe Department ol Defense Detainee Program,”
September 5, 2006, is the current directive for Detainee Policy. [t states that “all
detainees shall be treated humanely and in accordance with US law, the law of war, und
applicable US policy™ and *at a minimum the standards articulated in common Article 3
to the Geneva Convenlions of 1949, Article 3 prohibits “af any time and in any place
whatsocver ... violence 1o life and person, in particular murder of all kinds, mutilation,
cruel treatment and torture.” The Office of the Deputy Assistant Scerctary of Delense
{Rule of Law and Detaince Policy) is revising DoD Directive 2310.01E and will include
the Special Task Force recommendation 1o add language consistent with the policy
statement in Section 2242(a) of the 1998 Foreign Affairs Reform and Restructuring Act,
Public Law 105-277. The Special Task Force specifically recommended a stalement that
the Department of Delense may not transfer any person to a foreign entity where it is
more likely than not that the person witl be tortured.

() Deputy Secretary of Defense memorandum, Subject: Policy Guidance on
Department of Defense Detention Operations in Iraq, September 16, 2003, stated that
detention operations would be conducted in such a way and in accordance with:

...applicable international law to ensure humane treatment ol all detainees
and to ensure that all detninees are released or repatriated, or transferred o
Iraq)i control (for release or prosecution), at the carliest opportunity
consistent with the security requircments of the MNT-1 | Multi-National
Forces-Traq] and the salewy of the Traqi people.

(L)) The Chairman of the Joini Chicfs of Staff Instruction 3290.01D, “Program for
Detainee Operations,” June 1, 2012, states that “detainees shall be treated humanely and
in accordance with US law, the law of war, and applicable US policy.” The document
details different Joint Stafl responsibilities while detainees are in ULS. custody.




(U) GTMO Transfexs

(Uy According to Section 1028(b) ct seq. of the National Defense Authorization Act of
Viscal Year 2012, all GTMO detainee transfers requite a Scerctary of Delense wrilten
certification, with the concurrence of the Secretary of State, and in consuliation with the
Director of National Intelligence. This certification includes a statement that the
government of the comniry the detainee is being transferred to is not a designated stale
sponsor of lerrorism.? However, Section 1028()(2)(A) & (B) of the National Defense
Authorization Act of Fiscal Year 2012 provides two exceptions to this certification
requiremont: (1) a court order, (2) or a pretrial agreement eniered into before its
enaciment. .

T (LHFEHE) On September 8, 2012, one GIMO detninee committed suicide by ingésting a lerge numbor
of preseription medications that he hid on his person, The detainea’s remaing wore transferred to Yeinon.
(L1 Section 1028 () 1)(A) of the National Defense Authorization Act of Fiscal Year 2012,
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- (U) fraq Transfers

g (0)(1) 1.4(c)

(U} Afghanistan Transfers
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2OSDIS - (b)(1) 1.4(b), and 1.4(d)

{m Geneva Conventions Transfor

(11 DoD conducted no detainee transfers owtside of GTMO Detention Facility,
Afghanistan, and Iraq from August 24, 2011, to Febraary 28, 2013, that would [all under
the Geneva Conventions rules. '

(U) The Afghanistan Detainee Transfer Transition Plan

) OS0NS - (b)(1) 1.4(a), and USCENTCOM - 1.4(a) and 1.4(g)

(U) Fellow up from the Last Detaince Transfer Report

(U) We recommended in our February 28, 2012, report that the Deputy Assistant
Secretary of Defense (Rule of Law and Detainee Policy) incorporate a relevant
recornendation of the Special Task Foree on Interrogation and Transfer Policics into the

DoD Dircetive 2310.01E, “Department of Defense Delainee Program.”™ We
recommended the following statement should be added at the end of puragraph funder
Section 4 Policy on page 3:

Specifically, the Department of Defense policy is to not transfer any person Lo a
foreign entity where it is more likely than not Lhat the person will be tortured.

(U) This statement is consistent with the policy statement in section 2242(a) of the
1998 Foreign Affairs Reform and Restructuring Act and is referenced in the Special Task
Force's report. The Office of the Deputy Assistant Secretary of Defense (Rule of Law
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and Detainee Policy)--the office responsible for revising Dold Directive 2310101 --gaid
the revised Directive will incorporate this principle, [t also said the Dircelive was on
track to be revised by December 31, 2013,

-FHAZBYVEN Next Inspection
(UARSEFCT Our next inspection will likely stail in the fall of 2014, In anticipation of

the 20114 Alghanistan drawdown, we will start requesting monthly detainee transfer
updates in January 2014,

—EHAS Recommendations:

(2) (U) The Deputy Assistant Seeretary of Defense (Rulo of Law and Detainee Policy)
complele the revisions by December 31, 2013, to DaD) Directive 2310.01E, “Department
of Defense Detainee Program,” including adding the statement about not transferring
detainees to foreign conntrios that are more likely than not to be tortuved,

v, [} s
Puly Eugj;éctor General
~1o1 Tntetligence and Special
Program Asscssmems
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Whistleblower Protection
U.S. DEPARTMENT OF DEFENSE

The Whistleblower Protection Enhancement Act of 2012 requires
the Inspector General to designate u Whistleblower Protection
Ombudsman to educate agency employees about prohibitions on
retaliation, and rights and remedies against retaliation for protected
disclosures., The designated ombudsman is the DoD 1G Director for
Whistleblowing & Transparency. For more information on your rights
and remedies against retaliation, go to the Whistleblower webpage at
www.dodig.mil/programs/whistleblower.

For more information about DoD IG
reports or activities, please contact us:

Congressional Lizison
703.604.8324

DoD Hotline
800.424.8098

Media Contact
Public.Affalrs@dodig.mil; 703.604.8324

Montﬁly Update
dodigeonnect-request@listserve.com

Reports Mailing List
dodig_repert-request@listserve.com

- Twitter
twitter.com/DoD_IG
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