DEPARTMENT OF THE ARMY
U.S. ARMY CORPS OF ENGINEERS
441 G STREET, NW
WASHINGTON, DC 20314-1000

REPLY TO
ATTENTION OF
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Mr. David Smith

DMB Redwood City Saltworks
Stice & Block, LLP

2201 Broadway, Suite 604
Oakland, California 94612

Dear Mr. Smith:

This correspondence is in reference to your initial submittal of May 30, 2012, and additional
information provided on August 29, 2012, requesting the withdrawal of the preliminary
jurisdictional determination dated February 22, 2010, and requesting a final approved jurisdictional
determination of the extent of jurisdictional waters of the United States (U.S.) and navigable waters
occurring on Redwood City Salt Plant project site located north of US 101 and east of Seaport
Boulevard, in Redwood City, San Mateo County, California. You also requested that the Corps
make the jurisdictional determination under the Rivers and Harbors Act of 1899 and that the U.S.
Environmental Protection Agency (EPA) make the jurisdictional determination under the Clean
Water Act. After being informed by the Corps of its proposed decision under the Clean Water
Act, EPA elected to make the final Clean Water Act jurisdictional determination under the
special case procedures in the January 19, 1989 “Memorandum of Agreement Between the
Department of the Army and the Environmental Protection Agency Concerning the
Determination of the Geographic Jurisdiction of the Section 404 Program and the Application of
the Exemptions Under Section 404(f) of the Clean Water Act.” The Corps headquarters will
coordinate, as necessary and appropriate, with EPA on the Clean Water Act jurisdictional
determination for this site, and that jurisdictional determination will be conducted separately
from the approved jurisdictional determination under the Rivers and Harbors Act of 1899.

The attached memorandum Basis for RHA Section 10 Approved Jurisdictional
Determination, Redwood City Saltworks explains my decision regarding the Rivers and Harbors
Act of 1899 Section 10 approved jurisdictional determination. The memorandum includes a
delineation map entitled, “Approved Jurisdictional Determination; Redwood City Salt Plant,” in
one sheet and date certified March 19, 2015, which depicts the extent and location of navigable
waters of the U.S. within the boundary area of the site that are subject to U.S. Army Corps of
Engineers' regulatory authority under Section 10 of the Rivers and Harbors Act of 1899.

This approved jurisdictional determination supersedes the preliminary jurisdictional
determination dated February 22, 2010. The review area for this approved jurisdictional
determination encompasses only the salt production facilities. This approved jurisdictional
determination will remain valid for a period of five years, unless new information warrants
revision of the determination before the expiration date. This approved jurisdictional
determination under the Rivers and Harbors Act of 1899 is consistent with the official Corps

Printed on @ Recycled Paper




guidance of January 9, 2014 and March 25, 2014, which is attached to the enclosed
memorandum.

You are advised that this approved jurisdictional determination may be appealed through
the U.S. Army Corps of Engineers' Administrative Appeal Process, as described in 33 C.F.R.
Part 331 (65 Fed. Reg. 16,486 (Mar. 28, 2000)), and outlined in the enclosed flowchart and
Notification of Administrative Appeal Options and Process and Request for Appeal (NAO-RFA)
Form. If you do not intend to accept the approved jurisdictional determination, you may elect to
provide new information to this office for reconsideration of this decision. If you do not provide
new information to this office, you may elect to submit a completed NAO-RFA Form to the
Office of the Assistant Secretary of the Army for Civil Works to initiate the administrative
appeal process. You will relinquish all rights to a review or an appeal, unless this office receives
new information for reconsideration or the Office of the Assistant Secretary of the Army for
Civil Works receives a completed NAO-RFA Form within 60 days of the date on the NAO-RFA
Form. If you intend to accept this approved jurisdictional determination, you do not need to take
any furthe1 action associated with the administrative appeal process.

Any proposed structures and work in navigable waters of the United States that have not
been previously authorized will require Department of the Army authorization pursuant to
Section 10 of the Rivers and Harbors Act of 1899, as amended (33 U.S.C. § 403 ef seq.).

You may refer any questions on this matter to David Olson at (202) 761-4922 or to Max
Wilson at 202-761-8544.

Sincerely,

John W. Peabody
Major General
Deputy Commanding General
for Civil and Emergency Operations

Enclosures



















May 30, 2012

Ms. Jane M. Hicks

Division Chief, Regulatory Division
U.S. Army Corps of Engineers

1455 Market Street, 16th Floor

San Francisco, California 94103-1398

Mr. Jason Brush

Manager, Wetlands Office

U.S. Environmental Protection Agency, Region 9
75 Hawthorne Street

San Francisco, California 94105

Re:  DMB Redwood City Saltworks Salt Plant, Redwood City, San Mateo County, California
Dear Ms. Hicks and Mr. Brush:

In accordance with U.S. Army Corps of Engineers (Corps) Regulatory Guidance Letter (RGL)
08-02, DMB Redwood City Saltworks (Saltworks)" — previously requested, and the Corps
issued, a preliminary jurisdictional determination (PJD). The PJD covered approximately 1,365
acres of industrial salt production facilities (effectively, all areas interior to the perimeter levee
system, herein referred to as Salt Plant) and approximately 113 acres of adjacent areas in and
around Redwood City, San Mateo County, California.? Collectively, this 1,478 acres was the
PJD area.

That request was made as the Saltworks team was pursuing a particular vision for
redevelopment, reuse, and restoration of the Salt Plant with the City of Redwood City. As
explained in greater detail below, Saltworks is no longer pursuing that project application and is,

! saltworks is a venture whose principals are DMB Pacific Ventures, LLC and Westpoint
Slough, LLC, an affiliate of Cargill, Incorporated. The real property at the Salt Plant is owned
by Cargill Point, LLC, an affiliate of Cargill, Incorporated.

2 Letter from David C. Smith, DMB Redwood City Saltworks, to Jane Hicks, Chief,
Regulatory Division, U.S. Army Corps of Engineers (Nov. 12, 2009); Letter from Jane M. Hicks,
Chief, Regulatory Division, U.S. Army Corps of Engineers, to David Smith, DMB Redwood
City Saltworks (Apr. 14, 2010). The PJD covered both the Salt Plant and the adjacent areas, a
total of approximately 1,478 acres.
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instead, contemplating a dramatically reduced development proposal confined to the most
historically disturbed portion of the Salt Plant.

In pursuing this revised and reduced proposal, Saltworks now withdraws the PJD. Instead,
Saltworks and Cargill now seek a formal, legally binding, and final jurisdictional determination
under the Rivers and Harbors Act (RHA) and the Clean Water Act (CWA) for the 1,365 acre Salt
Plant. The Corps has the authority to make the RHA jurisdictional determination.> We request
that the CWA jurisdictional determination be made by the U.S. Environmental Protection
Agency (EPA) pursuant to the “Memorandum of Agreement (MOA) between the Department of
the Army and the Environmental Protection Agency Concerning the Determination of the
Geographic Jurisdiction of the Section 404 Program and the Application of the Exemptions
under Section 404(f) of the Clean Water Act” (Jan. 19, 1989) (1989 MOA). Finally, as
explained below and in the attached jurisdictional submission, we set forth the reasons why the
Salt Plant is not subject to either the RHA or the CWA.

Local Processing of the Proposed Restoration and Reuse of the Saltworks Salt Plant

Well before bringing forward any specific proposal for the restoration and reuse of the Salt Plant,
the Corps, EPA, and other agencies strongly encouraged the Saltworks team to engage Redwood
City residents and elected officials regarding any proposal for the future of the Salt Plant. We
agreed. Both then and now, that foundation of grassroots outreach has been and remains the
foundation of the evolving proposal for the Salt Plant.

The initial proposal, filed with the City in May 2009, was the product of nearly two years of
outreach and public engagement involving community forums, planning charrettes, and other
means of input. The Saltworks team documented over 10,000 comments and suggestions during
this period which informed and guided the first project application to the City. Titled the “50/50
Balanced Plan,” this application proposed using half of the Salt Plant for development and the
other half for open space and restoration uses.

The 50/50 Balanced Plan proposed a transit-oriented, mixed-use community consisting of a
maximum of 12,000 residential units; up to 1,000,000 square feet of commercial office uses;
140,000 square feet of neighborhood commercial and personal services uses; over 40 acres
devoted to schools including four elementary school sites, a middle school site, and a high school
site; community facilities consisting of a branch library, fire station, 4-H club farm and
community garden; and approximately 794.5 acres of open space including creation of
approximately 476 acres of tidal marsh habitat. Visually, the plan had a prominent crescent
configuration that extended across most of the Salt Plant, wrapping around the core restoration
area.

333 U.S.C. § 403; 33 C.F.R. § 329.14(h).
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The City conducted extensive study and analysis of the May 2009 proposal. Additionally, during
much of 2011, the City carried out an extensive *“scoping” process pursuant to, though far
exceeding the requirements of, the California Environmental Quality Act. That process included
four topical workshops, a planning commission hearing, and a City Council hearing. That
process produced hundreds of comments on the proposed plan from Redwood City residents,
regional stakeholders, and regulatory agencies.

In light of the tremendous amount of public participation and thoughtful feedback, the Saltworks
team began a thorough re-evaluation of the project proposal. In fact, because it was clear that the
reconsideration would involve significant revisions to central aspects of the proposed project, the
Saltworks team officially notified the City in November 2011 to stop all work on and
consideration of the pending 50/50 Balanced Plan application. Ultimately, that application was
officially withdrawn from the City in May 2012.*

Saltworks has not yet submitted a revised project proposal to the City. However, it has notified
the City that the new project proposal will be a dramatic departure from the prior plan.
Specifically, all proposed development will be confined to a much smaller footprint, roughly half
the disturbance area proposed in the May 2009 project. Further that disturbance area will be
limited to and confined within the most historically filled and manipulated area of the Salt Plant.
The attached jurisdictional submittal, Attachment B, and the “Early History Report,” Exhibit 5
thereto, lay out that disturbance history in detail.

In addition to the development footprint being confined to the area of greatest historic
disturbance, it also is wholly contained within the City’s “Urban Reserve” designation in its
General Plan. The Urban Reserve designation identifies “land to be preserved for future use to
expand the limits of the urbanized area of the City.” Redwood City General Plan, The Built
Environment, Urban Form and Land Use, at BE-41 (adopted October 11, 2010) (emphasis
added). This much-reduced and consolidated development footprint significantly expands the
area and opportunities available for restoration and habitat creation.

Saltworks will not proceed with the PJD.

As you know, RGL 08-02 establishes that a PJD is not a “legally binding determination . . .
regarding whether CWA/RHA jurisdiction exists” over a particular location.” Rather, it is a tool
available at the option of the applicant to “set aside questions regarding CWA/RHA jurisdiction .

% Letter from John Paul Bruno, Redwood City Saltworks, to the Honorable Alicia
Aguirre, Mayor, City of Redwood City (May 4, 2012) (formally withdrawing the 50/50 Balanced
Plan application), included here as Attachment A.

> U.S. Army Corps of Engineers, Regulatory Guidance Letter No. 08-02 at 3 (June 26,
2008), available at http://www.usace.army.mil/Portals/2/docs/civilworks/RGLS/rgl08-02.pdf.
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.., usually in the interest of allowing the landowner or ‘affected party’ to move ahead
expeditiously to obtain a Corps permit authorization where the party determines that it is in his or
her best interest to do so.” Id. Under RGL 08-02, a PJD may be used “even where initial
indications are that the water bodies or wetlands on a site may not be jurisdictional,” as is the
case with the Salt Plant. Id. (emphasis added). Moreover, “a recipient of a preliminary JD can . .
. request and obtain an approved JD if that later becomes necessary or appropriate during the
permit process . ...” Id.

As we noted in our prior letters, Saltworks and Cargill consistently have maintained that the Salt
Plant is not subject to federal jurisdiction under either the CWA or the RHA. By the terms of
RGL 08-02, a landowner’s election to proceed under a PJD is voluntary and subject to rescission
at the behest of the landowner. Indeed, the Corps noted in its April 14, 2010 letter issuing the
PJD that Saltworks and Cargill could request an approved jurisdictional determination at any
time. Accordingly, Saltworks and Cargill no longer elect to proceed with the PJD and now seek
a formal, legally binding, final determination of RHA and CWA jurisdiction over the Salt Plant
from the regulatory agencies. This determination will assist Saltworks and Cargill in assessing
alternative future uses of the Site and in working with State, regional, and local officials as well
as other stakeholders.

The Salt Plant is not subject to CWA or RHA jurisdiction.

As explained in the attached submission, Redwood City Approved Jurisdictional Determination
Submission (May 30, 2012), Attachment B, the Salt Plant is not subject to federal jurisdiction
under either the RHA or the CWA. Major portions of the Salt Plant have been in agricultural
and industrial use as early as the 1860s. The present-day Salt Plant was defined and constructed
pursuant to a United States War Department permit issued under the RHA in 1940.° Although
that construction fully and finally severed the entire Salt Plant from San Francisco Bay, the
western-most portion of the Salt Plant had a history of disturbance and fill for decades predating
that permit.

As to RHA, the Salt Plant is not subject to jurisdiction because it is not subject to the ebb and
flow of the tide, and it does not constitute navigable waters capable of transporting interstate or
foreign commerce. With the exception of two sloughs—First Slough and Westpoint Slough-the
Corps never asserted RHA jurisdiction over the Salt Plant. Indeed, a 1931 Coast and Geodetic
Survey Sheet reflects the conversion to fast land of the vast majority of the Salt Plant west of
what was First Slough. Today, the entire Salt Plant is surrounded by levees which sever any
connection to San Francisco Bay. The 1940 War Department permit authorized the damming

® At the time of the 1940 permit, the Corps was part of the United States War
Department. The War Department was dissolved in 1949 and the Corps is now part of the
United States Department of the Army, a military department within the United States
Department of Defense.
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and leveeing of First Slough and the construction of levees along Westpoint Slough around the
perimeter of the Salt Plant. The effect of these permitted actions was to cut off all remaining
tidal flow to the Salt Plant so that the interior areas could be converted to saltmaking operations.
In sum, the Corps historically claimed only limited RHA jurisdiction over the Salt Plant, and
what jurisdiction it may have had was extinguished by the 1940 permit.

As to CWA, the Salt Plant is not subject to jurisdiction because it was filled and permanently
converted into an industrial saltworks facility prior to the passage of the CWA in 1972. The Salt
Plant had none of the characteristics of “waters of the United States” at the time the CWA took
effect. The long and dynamic history of disturbance and fill of the western-most portion of the
Salt Plant is documented in the attached jurisdictional submission with its accompanying Early
History Report. Further, with the construction of the levees, the remainder of the Salt Plant was
hydrologically separated from San Francisco Bay. Moreover, the Salt Plant today does not
constitute “waters of the United States” under Corps and EPA regulations or under controlling
CWA case law, including case law from the United States Court of Appeals for the Ninth
Circuit.

Saltworks seeks a case-specific CWA jurisdictional determination from EPA.

Because any CWA jurisdictional determination involving the Salt Plant will present important,
long-disputed legal and policy issues, and given EPA’s extensive involvement with San
Francisco Bay salt production facilities over the past decade, Saltworks requests that EPA make
a case-specific jurisdictional determination for the Salt Plant pursuant to the 1989 MOA. Under
the MOA, EPA can make a final determination of the jurisdictional scope of waters of the United
States where significant issues are anticipated and where clarifying guidance is likely to be
needed. Those circumstances exist here.

The CWA jurisdictional status of Cargill’s saltmaking operations around the Bay has been the
subject of repeated litigation over the past 40 years.” But none of the cases have addressed or
resolved the issue of jurisdiction at the Salt Plant. Here, the determination of jurisdiction will
necessarily require resolution of numerous important policy and legal issues, such as:

e The legal effect of the lawful conversion of the entire Salt Plant to fast land under a 1940
RHA permit prior to enactment of the CWA;

e Whether brines that are intermediate industrial products and that, when discharged into
“waters of the United States” are regulated by EPA as statutory “pollutants” under the
CWA, can also be “waters of the United States;” and

" From 1971 to 2007, there were at least 18 cases addressing the jurisdictional status of
the various Cargill saltmaking operations around the Bay.
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e The application of CWA jurisdiction, if any, to an isolated site following Solid Waste
Agency of Northern Cook Cnty. v. U.S. Army Corps of Eng’rs, 531 U.S. 159 (2001), and
Rapanos v. United States, 547 U.S. 715 (2006).

Further, principles of economy and efficiency warrant EPA’s involvement on the front end of
this analysis. We are certainly aware of and sympathetic regarding the significant workload
shouldered at EPA Region IX by just a few professionals in the Water Division. But given the
history of disagreement regarding this and other Cargill facilities in San Francisco Bay,
involvement by EPA seems inevitable. Up-front involvement and direction from the ultimate
authority on CWA issues would certainly appear to be in all parties’ interest.

Moreover, EPA has a long history of involvement with the CWA jurisdictional questions related
to Cargill’s saltmaking facilities, including at the Napa Plant Site. EPA is thoroughly familiar
with saltmaking operations, including in particular the Redwood City Salt Plant. Indeed, EPA
was a critical player in the 2003 sale and donation of 16,500 acres of Cargill saltmaking facilities
around San Francisco Bay, which specifically involved, but did not resolve, the jurisdictional
status of the Salt Plant. Accordingly, given the history and questions presented by the Redwood
City Salt Plant, EPA should make a case-specific CWA jurisdictional determination.

Conclusion

The Saltworks team has been exploring potential future uses for the Salt Plant since 2006. The
significant amount of public engagement — both in support and opposition — testify to the pivotal
importance of this Salt Plant. Its size, location, and characteristics afford an unparalleled
opportunity for impacting both the region’s dire lack of housing as well as providing both the
land and financial resources to accomplish substantial wetlands restoration. The varied and
extensive history of disturbance and fill at the Salt Plant warrant a thoughtful consideration of all
the dynamics this Salt Plant presents. We look forward to working with you as you complete the
Salt Plant’s jurisdictional determination. Please contact me if you have any questions regarding
our request or the information contained in or attached to it. Thank you very much for your
prompt attention to this important matter.

Sincerely, .

A nd 2>

David C. Smith, Esq.
Senior Vice President
DMB Redwood City Saltworks
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cc: Melissa Scianni, EPA Region IX
Hugh Barroll, EPA Region I1X
Katerina Galactos, EPA Region IX
Cameron Johnson, USACE, San Francisco District
Blake Lyon, Senior Planner, City of Redwood City
Pamela Thompson, City Attorney, City of Redwood City

Attachments
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SUBJECT: Redwood City, California, Direction for Processing Cargill, Inc.’s Approved
Jurisdictional Determination

a. Cargill’'s request for an AJD will be decided at the Headquarters, U.S. Army
Corps of Engineers, consistent with 33 C.F.R. § 325.8. The AJD will be signed by you or
your designee, who must be either a GO or SES, as soon as practicable, and in no case
later than sixty days after the date of this memorandum.

b. Prior to any augmentation of the administrative record supporting this
jurisdictional determination, your staff, under the direction of the Acting Chief Counsel, will
initiate discussions with the Headquarters, U.S. Environmental Protection Agency (EPA)
and the Department of Justice to address any concerns regarding the defensibility of the
legal underpinnings supporting the final AJD, and hopefully reach agreement with EPA
regarding the extent of Clean Water Act jurisdiction, if any, associated with the Cargill
property in question. These discussions will not change the statutory criteria on which the
AJD will be based, and the Corps will still make the ultimate decision on whether to find
jurisdiction, absent EPA invoking its “special case” authority.

c. Lastly, consistent with 33 C.F.R. § 331.3(a) (3), any authorized appeal of this
AJD will be made directly to this office.

Jo-Ellen Darcy
As nt Secretary of t
(Civil Works)




Approved Jurisdictional Determination under the Rivers and Harbors Act of 1899
Redwood City Salt Plant

Located north of U.S. 101 and east of Seaport Boulevard, Redwood City, San Mateo County,
California
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Attachment 3: Redwood City Salt Plant project site mapped on U.S. Coast and Geodetic
Survey T-sheet 4643, Redwood City, San Mateo County, California. Area below mean high
water within double-sided sloughs is approximately 56.87 acres. Area below mean high water
within double-sided sloughs is jurisdictional pursuant to Section 10 of the Rivers and Harbors
Act of 1899. |
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Army ever exerted RHA jurisdiction over the parcel developed before 1940; the parcel was
either never subject to RHA jurisdiction or RHA jurisdiction has been surrendered. The other
parcel was developed pursuant to a 1940 War Department permit, and the Army retains RHA
jurisdiction up to the MHW mark as it existed immediately prior to the construction of levees
and a dyke authorized in this permit. The 1940 War Department permit authorizing the levees
and dyke should be given deference when determining the historic location of the MHW mark.
Finally, this document concludes that the liquids on both parcels, which have been subject to
several years of industrial salt making processes, are not “waters of the United States” subject
to CWA jurisdiction.

Discussion

Factual Setting"

As previously mentioned, a significant portion of the southern San Francisco Bay
shoreline has been used for the production of salt through a process called solar evaporation.
The Redwood City Saltworks site is comprised of approximately 1,365 acres that currently
and/or historically have been used to make salt. The development of the Redwood City site can
be described as having occurred on two distinct parcels in two phases, one of which involved a
War Department permit issued in 1940 to a former owner, the Stauffer Chemical Company.*
The two parcels are highlighted in different colors on the attached map.?

Parcel 1: The first phase of development occurred prior to 1940 and involved the
western portion of the site, roughly between the historic location of First Slough and the
current location of Seaport Boulevard. This portion of the site is identified in green on the
attached map. Itis bounded by a railroad line on the west, Bayshore Highway on the south, an
existing levee on the east, and Westpoint Slough on the north. In 1940, it was shown as

n u

containing “Salt Evaporating Ponds,” “Reclaimed Marsh,” and a cement works.* This area

approximately corresponds to the area that Cargill calls its crystallizer complex.”

! The information presented in this section explains the context of the discussion of controlling legal standards and
is based on the applicant’s submission, information conveyed during site visits, and other sources. A formal
determination of the physical characteristics of the site will be undertaken by the San Francisco District of the U.S.
Army Corps of Engineers during the processing of the request for an approved jurisdictional determination.

? War Department Permit issued to Stauffer Chemical Company, January 16, 1940. The permit includes a diagram
of the levee and dyke profiles in relation to the surrounding topography marked “Sheet 1” and a map of the site
marked “Sheet 2.” These documents together wili be collectively referred to as “the permit” or “1940 permit.”

* The attached map is a copy of the map that accompanied the 1940 permit and was identified as “Sheet 2” of that
permit. The color highlighting has been added.

* War Department Permit issued to Stauffer Chemical Company, January 16, 1940 (Sheet 2); see also Attachment C
to Exhibit 7 of the Redwood City Salt Plant Approved Jurisdictional Determination Submission (May 30, 2012).

® See Exhibit 2 of the Redwood City Salt Plant Approved Jurisdictional Determination Submission (May 30, 2012).



Parcel 2: The second phase of development occurred after 1940, immediately east of
the first phase of development. The parcel where this development occurred is shown in red
on the attached map. The development was undertaken pursuant to a War Department permit
authorizing construction of “an earth dyke or levee across and along the bank of First Slough,
and along the banks of Westpoint SIough and an unnamed tributary thereof” to enclose an area
immediately east of the first development.® This area was leveed off from the Bay and
developed into a complex of containment cells for salt production. The parcel is bordered on
the west by the existing levee that forms the eastern border of the area developed prior to
1940, except that this common border diverges at the “Location of the Proposed Dam” across
First Slough. From that point, the western border of the parcel follows the eastern shore of
First Slough north, where the proposed levee or dyke is shown as a darker line. The northern
border of the parcel follows this dark line along the southern shore of Westpoint Slough, and
the eastern border follows the same darker line along the western shore of the unnamed
tributary to Westpoint Slough. The southern border is the darker line that generally parallels
the “Road on Levee.” It approximately corresponds to the area Cargill calls its pickle and bittern
complexes.’

The Redwood City salt plant entails only the later stages of the salt production process.8
The initial stages of the process are conducted on other parcels, where the process begins by
pumping raw Bay water into a leveed evaporation pond. The water is moved through a series
of containment cells as the salinity increases. After approximately four years of subjecting the
water to solar evaporation at other locations, the resulting liquid (“pickle”) is transferred to the
pickle complex at the Redwood City facility. Additional solar evaporation occurs there until the
solution is saturated, at which point the pickle is moved into the crystallizer cells where the salt
precipitates out of suspension. The resulting liquid, called “bittern,” is pumped into the bittern
complex cells, where it is stored until moved off site to be sold or recycled back into the salt
production process. The salt that remains on the floor of the crystallizer cells is then
mechanically scraped from the dry ground and loaded into trucks to be moved offsite.

Rivers and Harbors Act of 1899

Overview

Congress enacted the RHA to protect the navigable capacity of tidal and non-tidal
waters. RHA jurisdiction is closely connected to the Federal navigation servitude, which
reaches to the limits of navigable waters and permits the sovereign to prevent or remove

® War Department Permit issued to Stauffer Chemical Company, January 16, 1940.
7
id.
& This description is based on the Redwood City Sait Plant Approved Jurisdictional Determination Submission (May
30, 2012).



obstructions to navigation without compensation. This document explains that RHA jurisdiction
extends to the MHW mark, which ordinarily is determined by identifying a line on the shore
based on the average high tides over a period of years. This line can be ambulatory and special
rules may apply to account for forces of nature, which may cause a shoreline to increase or
decrease, or manmade improvements that counter these forces. Even where jurisdiction may
normally attach, it may be surrendered by the government. Applying these legal precepts is
necessary to determine the limits of RHA jurisdiction over Cargill’s Redwood City property.

Geographic Scope of RHA Jurisdiction

The RHA regulates obstructions to the navigable capacity of any “navigable water of the
United States.”®

[It] prohibits the creation of ‘any obstruction not affirmatively authorized by Congress|]
to the navigable capacity of any of the waters of the United States’ [and] . . . make[s] it
unlawful to ‘build or commence the building of any wharf, pier, dolphin, boom, weir,
breakwater, bulkhead, jetty, or other structures in any port, roadstead, haven, harbor,
canal, navigable river, or other water of the United States . . . except on plans
recommended by the Chief of Engineers and authorized by the Secretary of the Army’ or
to ‘excavate or fill, or in any manner to alter or modify the course, location, condition, or
capacity of . . . the channel of any navigable water of the United States, unless the work
has been recommended by the Chief of Engineers and authorized by the Secretary of

the Army prior to beginning the same.’*°

Citing Supreme Court precedents, the Ninth Circuit has recognized that:

The term “navigable waters” has been judicially defined to cover: (1) nontidal waters
which were navigable in the past or which could be made navigable in fact by
“reasonable improvements,” United States v. Appalachian Electric Power Co., 311 U.S.
377 (1940); Economy Light & Power Co. v. United States, 256 U.S. 113 (1921); and (2)
waters within the ebb and flow of the tide. The Propeller Genesee Chief v. Fitzhugh, 53
U.S. 443 (1851); United States v. Stoeco Homes, Inc., 498 F.2d 597 (3d Cir. 1974), cert.
denied, 420 U.S. 927."*

With respect to tidal waters, the Supreme Court has held that the term “navigable waters” as
used in the RHA, extends to all places covered by the ebb and flow of the tide to the MHW

®33U.5.C. §403.

' U.S. v. Milner, 583 F.3d 1174, 1191 (9th Cir. 2009) (quoting 33 U.S.C. § 403).

" Leslie Salt Co. v. Froehlke, 578 F.2d 742, 753 (9th Cir. 1978) (hereinafter “Froehlke”). This is consistent with the
general definition of “navigable waters of the United States” codified in regulation at 33 C.F.R. § 329.4.



mark.'? This regulatory authority “is not dependent upon the depth and shallowness of the
water,” and includes “[m]arshlands and similar areas” that are “subject to inundation by the
mean high waters.””®* The MHW mark is determined by where on the shore the average of all
high tides reaches over a period of 18.6 years."*

RHA jurisdiction is coextensive with the reach of the federal navigation servitude.” The
navigation servitude,

sometimes referred to as a “dominant servitude,” . . . or a “superior navigation
easement,” . . . is the privilege to appropriate without compensation which attaches to
the exercise of the “power of the government to control and regulate navigable waters
in the interest of commerce.” United States v. Commodore Park, 324 U.S. 386, 390, 65
S.Ct. 803, 89 L.Ed. 1017.*°

The limits of RHA jurisdiction and the navigation servitude are coextensive because their origins
are grounded in the same desired purpose of preserving the navigable capacity of waterways.

In summary, the general rule in tidal areas is that RHA jurisdiction extends to the line on
the shore reached by the plane of the mean high water averaged over a period of 18.6 years.
This general rule applies when there is a relatively static, natural shoreline. But shorelines may
not remain static. Oceans may rise, tides may wash away beaches, and humans may build
bulkheads on the shore. If the shoreline has changed or has otherwise been altered, additional
analysis must be undertaken to determine if the extent of jurisdiction has changed along with
the changes to the shoreline, or if the extent of jurisdiction remains fixed at the MHW mark as
it existed before the changes. If there have been changes in the shoreline, jurisdiction is either
ambulatory, following the changes in the shoreline, or indelible, remaining fixed despite the
changes.

2 Borax, 296 U.S. at 26-27. See 33 C.F.R. § 329.12(a)(2), which was changed in a rulemaking in 1982 in response to
the Froehlke decision to eliminate the sentence that established the shoreward limit of navigable waters on the
Pacific coast as the mean higher high waters. This regulatory change made the shoreward limit of jurisdiction for
all coastal waters (Atlantic and Pacific) the same — the mean high water mark. 47 Fed. Reg. 31794, 31797-98 (July
22,1982).

 See Greenleaf-Johnson Lumber Co. v. Garrison, 237 U.S. 251, 263 (1915) and 33 C.F.R. § 329.12(b).

“ Borax Consolidated v. City of Los Angeles, 296 U.S. 10, 26-27 (1935); Frohlke, 578 F.2d at 746.

5 Froehlke, 578 F.2d. at 748-750, 752 ("The navigational servitude reaches to the shoreward limit of navigable
waters.").

®us. v Virginia Electric Co., 365 U.S. 624, 327-28 (1961) (quoted in Froehlke, 578 F.2d at 752).



Ambulatory Nature of Jurisdiction

The scope and extent of RHA jurisdiction is ambulatory when there are gradual, lasting
shifts in the volume of the water body or the character of the banks or shoreline.’” In such
cases, jurisdiction changes to follow the changing path and extent of the water:

It is the established rule that a riparian proprietor of land bounded by a stream, the
banks of which are changed by the gradual and imperceptible process of accretion or
erosion, continues to hold the stream as his boundary; if his land is increased, he is not
accountable for the gain, and if it is diminished he has no recourse for the loss. But
where a stream suddenly and perceptibly abandons its old channel, the title is not
affected, and the boundary remains at the former line.’®

The Supreme Court has described how Federal regulatory authority shifts to follow the
course of a water body as it moves over time, just as title follows the course of a water body as
it moves over time:

Nor is the authority of Congress limited to so much of the water of the river as flows
over the bed of forty years ago. The alterations produced in the course of years by the
action of the water do not restrict the exercise of Federal control in the regulation of
commerce. Its bed may vary and its banks may change, but the Federal power remains
paramount over the stream, and this control may not be defeated by the action of the
state in restricting the public right of navigation within the river's ancient lines. The

public right of navigation follows the stream and the authority of Congress goes with
it.*

Thus, the contours of RHA jurisdiction change when the physical changes to the course or
shoreline of a water body are gradual and long-lasting.”® If the changes to the course or
shoreline are sudden and perceptible due to avulsion’! or man-made improvements, then the
principle of indelible navigability applies to fix the previous limits of jurisdiction despite the
changes as discussed further below.

Y Jefferis v. East Omaha Land Co., 134 U.S. 178, 189 (1890) (cited in Milner, 583 F.3d at 1187).

18 Philadelphia Co. v. Stimson, 223 U.S. 605, 624 (1912). See also Oklahoma v. Texas, 260 U.S. 606 (1923); Hughes
v. Washington, 389 U.S. 290 (1967).

*® philadelphia Co. v. Stimson, 223 U.S. at 634-35.

%% state of Cal. ex rel, State Lands Commission v. U.S., 805 F.2d 857, 864 (1986) (“When a water line that
constitutes a property boundary changes gradually and imperceptibly by the gradual deposit of solid material on
its shore {accretion) or by gradual recession (reliction), the property boundary changes withit. ... Insucha
situation, title is “ambulatory.”).

L 1d. at 864 (“where a water line changes violently and visibly, i.e., by avulsion, the property boundary does not
change with the water but remains where it was prior to the change”).



The Principle of Indelible Navigability

The principle of indelible navigability holds that sudden or man-made changes to a
water body or its navigable capacity do not alter the extent of RHA jurisdiction, and thus the
area occupied or formerly occupied by that water body will always be subject to RHA
jurisdiction. This principle was discussed and relied upon by the Supreme Court in Economy
Light & Power,** and has been incorporated in the Corps’ definition of “navigable waters of the
United States:” “A determination of navigability, once made, applies laterally over the entire
surface of the water body, and is not extinguished by later actions or events which may impede
or destroy navigable capacity.”?® The rule is expanded upon in 33 C.F.R. §§ 329.9 and 329.13:
“an area will remain ‘navigable in law,” even though no longer covered with water, whenever
the change has occurred suddenly, or was caused by artificial forces intended to produce that
change.”24 These regulatory definitions implementing the rule of indelible navigability have
been unchanged since September 9, 1972.%

The Ninth Circuit decision in Froehlke embraced the rule of indelible navigability. The
court reversed the lower court decision that “the Corps’s jurisdiction under the River and
Harbors Act includes all areas within the former line of MHHW in its unobstructed, natural
state” and instead ruled that jurisdiction is to be fixed at the former line of MHW its
unobstructed, natural state.”® The opinion cited to “the principle in Willink . . . that one who
develops areas below the MHW line does do at his peril” as dictating this result.”” Thus, while
RHA jurisdiction “extend[s] to all places covered by the ebb and flow of the tide to the mean
high water (MHW) mark in its unobstructed, natural state,” where the natural state has been
obstructed by a sudden change or an artificial change intended to produce that result, the
former mean high water line as it existed before the obstruction becomes the fixed limit of RHA
jurisdiction.28

*? Economy Light & Power Co. v. U.S., 256 US 113, 118 (1921) (“The fact . . . that artificial obstructions [to
navigation] exist capable of being abated by due exercise of the public authority, does not prevent the [water
body] from being regarded as navigable in law, if, supposing them to be abated, it be navigable in fact in its natural
state. The authority of Congress to prohibit added obstructions is not taken away by the fact that it has omitted to
take action in previous cases.”)

# 33 C.F.R. §329.4.

Y33 C.F.R. §329.13.

% 37 Fed. Reg. 18289-92 (Sept. 9, 1972).

2 Froehlke, 578 at 753.

7 1d.

%% 1d.; 33 C.F.R. § 329.13. The principle of indelible navigability does not apply when natural changes that come
about slowly due to accretion or reliction alter the course or limits of a water body. In such cases, “[t]he public
right of navigation follows the stream . . . and the authority of Congress goes with it.” Philadelphia v. Stimson, 223
U.S. 605, 634-635 (1912).



The Ninth Circuit issued a decision after its Froehlke decision that also addressed the
effect of levees on RHA jurisdiction. The decision in Milner considered whether a shore defense
structure that was constructed in uplands beyond RHA jurisdiction could become jurisdictional
if gradual erosion caused the shoreline to move to intersect the previously constructed shore
defense structure, such that the structure was now located in jurisdictional waters. The court
found that such shore defense structures were subject to RHA jurisdiction, but did not
determine how to fix the limits of RHA jurisdiction. Unlike the shore defense structures under
consideration in Milner, the levees before us at the Cargill Redwood City site were permitted,
water is not passing through or over them, erosion is not a factor, and there is no indication
that the levees are in any way obstructing navigation.”” Milner did not change the rule in
Frohlke and is not applicable to circumstances at the Redwood City site.

Thus, under current Ninth Circuit jurisprudence, RHA jurisdiction in the San Francisco
Bay area generally applies “to all places covered by the ebb and flow of the tide to the mean
high water (MHW) mark in its unobstructed, natural state.”*® The Federal regulations
implementing the RHA are consistent with this rule of law and define the jurisdictional scope of
the RHA statute to be fixed if “later actions or events [such as the construction of a levee or

other improvement] . . . impede or destroy navigable capacity.”*!

Surrender of Jurisdiction

Several courts have added nuance to the principle of indelible navigability, specifically
by introducing the concept of surrender of jurisdiction. The Third Circuit introduced the
concept of surrender of jurisdiction in the case of United States v. Stoeco Homes, Inc., which
concerned the jurisdictional status of a parcel of land that had previously been a salt marsh
subject to the ebb and flow of the tide, some areas of which had been filled to form fast land
several decades earlier.3? At the time the land at issue in Stoeco was filled, it was behind
established harbor lines and it was Corps policy not to require any RHA permits for filling
shoreward of established bulkhead lines.*® The question before the court in Stoeco was
whether blanket permission to fill behind established bulkhead lines could lead to the

?®If there was any obstruction of navigation, the Corps could protect the navigable capacity of the waters by
invoking subsection (f) of the 1940 permit.

*® Froehlke, 578 F.2d at 753.

31 “p determination of navigability, once made, applies laterally over the entire surface of the water body, and is
not extinguished by later actions or events which may impede or destroy navigable capacity.” 33 C.F.R. § 329.4.
The rule is expanded upon in sections 329.9 and 329.13 of the regulations: “an area will remain ‘navigable in law,
even though no longer covered with water, whenever the change has occurred suddenly, or was caused by
artificial forces intended to produce that change.” 33 C.F.R. § 329.13.

*2 .S, v. Stoeco Homes, Inc,. 498 F.2d 597, 600 (3rd Cir. 1974).

* Id. at 602-603.
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permanent loss of RHA jurisdiction if the land was “improved” while the permission was in
effect.>* The Third Circuit looked at the statutory language and found:

Section 10 by its plain language contemplates congressional consent to some
encroachments on the navigational servitude, and delegates to the Army Corps of
Engineers and the Secretary of the Army authority to grant such consent on its behalf. If
the administrative agency gives an express consent by permit in a specific instance, with
no reservation of the right to compel removal, surely that consent must be considered
to be a surrender of the federal servitude over the fee in question.*®

In Stoeco, the “improved” land was made fast by filling “substantially above mean high tide,”*®

and the court expressly limited the holding finding surrender “to tidal marshlands which had
become fast land” during the time that the filling of those waters was permitted without
restriction or reservation.?’ However, the fact that the improvement that resulted in a finding
of surrender in this case was making the land fast does not mean that this is the only way a
surrender could occur through improvement or modification of jurisdictional waters.

In Froehlke, the Ninth Circuit suggested that the concept of surrender could apply in the
San Francisco Bay, as well. In evaluating the scope of RHA and CWA jurisdiction over salt plants
within the Bay, the Ninth Circuit held that “in tidal areas, ‘navigable waters of the United
States,” as used in the Rivers and Harbors Act, extend to all places covered by the ebb and flow
of the tide to the mean high water (MHW) mark in its unobstructed, natural state.”*® However,
the court continued:

Our holding that the MHW line is to be fixed in accordance with its natural,
unobstructed state is dictated by the principle recognized in Willink, supra, that one
who develops areas below the MHW line does so at his peril. We recognize that under
this holding issues of whether the Government's power may be surrendered or its
exercise estopped, and if so, under what circumstances and to what extent, may arise.
Leslie, for example, may contend that there has been a surrender by the Corps of its

* The three-part inquiry that the Third Circuit made to determine whether RHA jurisdiction was surrendered in
Stoeco included “whether Congress intended that §10 was intended [sic] to have continuing application to
improved land formerly within the navigable waters of the United States.” Stoeco, 498 F.2d at 608 (emphasis
added). “Improve” is defined by Webster’s as, inter alia, “to augment or enhance in value or good quality; to make
more profitable, excellent, or desirable;” and “to enhance in value by bringing under cultivation or reclaiming for
agriculture or stock raising.” Webster’s New International Dictionary of the English Language, Second Edition,
Unabridged, 1939.

% Stoeco, 498 F.2d at 610.

% Id. at 600.

" Id. at 611.

% Froehlke, 578 F.2d at 754.



power under the Rivers and Harbors Act with respect to certain land below the MHW
line.*

The court also observed that “at this time it is not necessary for us to pass on issues such as
were before the court in Stoeco.”*® Thus, the Ninth Circuit recognized that it may be possible
that the United States could surrender jurisdiction, but the court did not rule on this point.

Surrender Applied to the Redwood City Salt Plant

In the case of the Redwood City salt plant, separate surrender analyses are necessary for
the two parcels described above because of their distinctive histories.

The western portion of the site (parcel 1, shown in green on the attached map) was
already improved for salt-making purposes at the time the January 16, 1940, War Department
permit was issued. The map accompanying the 1940 War Department permit shows this parcel
as “Salt Evaporating Ponds” and “Reclaimed Marsh,” and identifies the location of the existing
levee surrounding those areas.”’ There is no evidence that the Corps ever asserted jurisdiction
over this area or the construction of the levees on this parcel.*> Given the acquiescence of the
Corps to the improvement of the western portion of the site prior to 1940, either the property
was never subject to RHA jurisdiction or RHA jurisdiction has been surrendered.®

The analysis is different for the eastern portion of the site (parcel 2, shown in red on the
attached map), which was leveed off from the San Francisco Bay pursuant to the 1940 War
Department permit. Here, the question of whether the Corps retains RHA jurisdiction over
formerly tidal waters is principally informed by the terms of the permit. The permit authorized
the Stauffer Chemical Company, Cargill’s predecessor in interest, to:

construct an earth dyke or levee across and along the bank of First Slough, and along the
banks of Westpoint Slough and an unnamed tributary thereof, in Westpoint Slough at
about 1.0 mile southeasterly of the mouth of Redwood Creek, San Mateo County,

*Id. at 753.

“d.

! Aerial photographs submitted by the applicant show the levees depicted on the 1940 permit existed in the same
configuration in 1930. See Attachment C to Exhibit 7 of the Redwood City Salt Plant Approved Jurisdictional
Determination Submission (May 30, 2012).

* This is consistent with the Corps practice immediately following the passage of the RHA of only regulating areas
and activities that would have a relatively direct impact on the navigable capacity of navigable waters. See Stoeco,
498 F.2d at 606.

* Stoeco holds that the “long-standing administrative practice” not to require explicit or specific permission to fill
behind harbor lines prior to 1970 was sufficient consent to surrender the navigation servitude. Similarly, the
administrative practice of only regulating activities that would have a relatively direct impact on the navigable
capacity of waters at the turn of the last century may also be sufficient to surrender the navigation servitude
where navigable waters were filled or otherwise developed with the acquiescence of the Federal government
during that period.
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California, in accordance with the plans shown on the drawing attached hereto marked
“Proposed Dam and Levee East of Redwood Cr., San Mateo County, California,
Application by Stauffer Chemical Co., Dated Dec. 1939.”**

The permit also contains a number of conditions that are designed to protect the navigable
capacity of the named waters. It is accompanied by a map (Sheet 2) and a diagram (Sheet 1),
which depicts certain features of the site and elevation data. Reading these documents
together, it is clear that the Army was exercising its jurisdiction under the RHA when it sought
to regulate the construction of these improvements under the permit.

The permit also contains an express reservation that allows the United States to force
the removal of any of the permitted work:

That if future operations by the United States require an alteration in the position of the
structure or work herein authorized, or if, in the opinion of the Secretary of War, it shall
cause unreasonable obstruction to the free navigation of said water, the owner will be
required, upon due notice from the Secretary of War, to remove or alter the structural
work or obstruction caused thereby without expense to the United States, so as to
render navigation reasonably free, easy, and unobstructed.”

This condition would seem to be exactly the type of “reservation of the right to compel
that the Third Circuit indicated could prevent surrender ofjurisdiction.46 While this
reservation has limitations regarding when the Corps can order removal of permitted fill, the

I”

remova

fact that there is any reservation is sufficient to put the landowner on notice that “one who
develops areas below MHW does so at his own peril”*’ and thus prevents a surrender of
jurisdiction. Because there is no surrender, the areas previously below the MHW mark
continue to be regulated under the RHA.

On this basis, surrender has not been triggered and the rule of indelible navigability
applies to the eastern portion of the site. Accordingly, any areas that were RHA jurisdictional
waters when the levees were permitted in 1940 are still jurisdictional under the RHA.

Determining the Extent of RHA Jurisdiction

With these legal rules in mind, the San Francisco District should expeditiously finalize
the jurisdictional determination for the Redwood City salt plant site. Consistent with the

* war Department Permit issued to Stauffer Chemical Company, January 16, 1940.
*> condition (f) of the January 16, 1940 War Department permit.

% See Stoeco, 498 F.2d at 610.

47 Froelke, 578 F.2d at 753
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foregoing discussion, the determination should include different findings for the two parcels
comprising the site.

For the western portion of the site (parcel 1, highlighted in green on the attached map),
RHA jurisdiction does not attach. There is no evidence that the Army ever asserted jurisdiction
over this area or the construction that took place on this parcel. Either the property was never
subject to RHA jurisdiction or RHA jurisdiction has been surrendered. No further analysis is
required for this parcel.

For the eastern portion of the site (parcel 2, highlighted in red on the attached map),
which is bordered by the levees that were authorized by the 1940 permit and which includes
the area behind the dyke on First Slough, jurisdiction has not been surrendered and is retained
by the rule of indelible navigability. For this area, the scope of RHA jurisdiction was fixed at the
time the levees were constructed. Accordingly, the District must determine what areas of the
parcel, if any, were below the MHW mark at the time the levees were constructed.

In making this determination, the District must take into account the information
contained in the 1940 permit and accompanying attachments. These documents reflect the
understanding of the parties at the time the permit was issued and should be accepted as the
best available evidence of the locations of the features of the site, the elevations of the levees
and dyke to be constructed, and the resources warranting protection. The permit identifies
three of the more substantial features, First Slough, Westpoint Slough, and an unnamed
tributary thereof, in specifying the location of the levees to be constructed.”® The terms of the
permit indicate that these were the waters that the terms and conditions were intended to
protect. The diagram accompanying the permit (Sheet 1) shows that the base of the dyke that
was constructed across First Slough was below the MHW mark. It also shows that the other
levees on the site were to be constructed on marshlands at locations near the above named
waters at elevations generally equal to the mean higher high water mark, which is above the
MHW mark. The marshlands appear to be identified by horizontal lines shading specific areas
of the map. Finally, the map (Sheet 2) also shows the levees crossing three smaller sloughs.
These smaller sloughs are not specifically identified in the permit. The permit and its
accompanying documents are silent on the elevations of these sloughs and on whether the
Army intended to extend RHA protection to them.

In finalizing its jurisdictional determination for this parcel, the District may also consider
other existing historical information that supplements the information contained in the permit
and its accompanying documents to ensure a full and accurate understanding of the site.
However, the District has the burden of substantiating the location of any tidal waters that

* War Department Permit issued to Stauffer Chemical Company, January 16, 1940.
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were below the MHW mark at the time the levees were constructed to assert RHA jurisdiction
over those areas. The information and representations in the permit should receive deference
unless there is convincing evidence that the other historical materials provide a more accurate
representation of the site at the time the levees were constructed.

Clean Water Act
Overview

The geographic extent of CWA jurisdiction is a distinct question from RHA jurisdiction.*
The geographic extent of CWA jurisdiction is generally greater than that under the RHA;
however, that is not always the case.”® Because of the different goals of the statutes and as a
consequence of the rule of indelible navigability, some areas that are no longer covered by
“waters” may be subject to RHA jurisdiction but not CWA jurisdiction. There is no comparable
rule of indelible jurisdiction for the CWA.”* The following discussion analyzes the CWA and
implementing regulations in light of relevant legal precedent to determine whether the site of
the Redwood City salt plant is subject to CWA jurisdiction. It concludes that the liquid pickle
and bittern on the site is not “water” and that therefore these liquids are not subject to CWA
jurisdiction. It examines the Ninth Circuit’s basis for finding CWA jurisdiction over other Bay-
area salt plant sites in Froehlke, and explains why that decision is not applicable to the
Redwood City site.

Factual Setting

The factual setting set forth at the beginning of this document is relevant to the
discussion of CWA jurisdiction over the site. However, there are some details that are
particularly relevant to CWA jurisdiction that merit mention here. Specifically, the entire site is
controlled by Cargill, and other parties cannot access the site without Cargill’s permission. The
entire Redwood City site had been converted into its current configuration by 1951, before
passage of the CWA in 1972, and has operated as an industrial salt-making facility since that
time.>® That conversion required significant manipulation of the inmediate geography. The

* See Milner, 583 F.3d at 1194 (“the scope of the Corps’ regulatory authority under the CWA and RHA is not the
same”).

* See U.S. v. Riverside Bayview Homes, Inc., 474 US 121, 133 (1985) (“Congress evidently intended to repudiate
limits that had been placed on federal regulation by earlier water pollution control statutes and to exercise its
powers under the Commerce Clause to regulate at least some waters that would not be deemed “navigable” under
the classical understanding of that term.”).

*! Environmental Protection Agency, Guidelines for Specification of Disposal Sites for Dredged or Fill Material, 45
Fed. Reg. 85,336, 85,340 (Dec. 24, 1980) (“When a portion of the Waters of the United States has been legally
converted to fast land by a discharge of dredged or fill material, it does not remain waters of the United States
subject to section 301(a). The discharge may be legal because it was authorized by a permit or because it was
made before there was a permit requirement.”).

*? Redwood City Salt Plant Approved Jurisdictional Determination Submission (May 30, 2012) Attachment B. p. 9.
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site is partitioned into various cells by a network of levees that also serve as roads and building
pads.>® Most of the cells are used to contain the liquids that are used to produce salt or that
are a by-product of the salt making process. The process on this site begins when pickle is
pumped from facilities at other locations after several years of processing. That liquid is then
moved through a succession of cells at the Redwood City site before the salt is precipitated out
of suspension in the crystallizer cells.>* Once the salt precipitates out of solution, the remaining
liquid, bittern, is moved into other cells to be recycled back into the process or sold for other
uses.” The content of the cells is controlled by the operator of the site and all cells can be
entirely drained.”® For the solar evaporation process to work and increase the concentration of
the pickle, the containment cells must be hydrologically separated from the neighboring Bay
waters.”” Any discharge of the pickle or bittern into CWA jurisdictional waters would require a
CWA permit.58

CWA Statutory Scheme

Congress enacted the CWA to “restore and maintain the chemical, physical, and

biological integrity of the Nation’s waters.”>® The statute makes “the discharge of any pollutant

III

by any person [into the waters of the United States] . . . unlawful” unless such discharge is
permitted under Section 402 or 404 of the Act.® The U.S. Environmental Protection Agency
(EPA) administers the Section 402 program through the National Pollution Discharge
Elimination System (NPDES) to regulate all pollutants except for dredged material and fill
material.®* As part of the NPDES program, EPA establishes effluent limitations guidelines that
set pollution control standards for specific pollutants or classes of pollutants. Any discharge of
pollutants with effluent limitations requires a permit and must meet those guidelines to comply
with the CWA. The U.S. Army Corps of Engineer administers the Section 404 program to

regulate the discharge of dredged material and fill material.5

The geographic scope of CWA jurisdiction is defined in statute as “navigable waters” and

the “contiguous zone or the ocean.”®® “Navigable waters” is further defined by the statute to

>3 1d. at 4.

**1d. at 3-4.

>*d.

*1d.

> 1d. at 8.

*% Id. at 25 n.49. See also 40 C.F.R. § 415.160 et seq.
>33 U.5.C. § 1251.

®933 U.5.C. § 1311. See also 33 U.S.C. § 1362(7) and (12) defining “navigable waters” and “discharge of a
pollutant” respectively.

®133 U.S.C. § 1342.

$233 U.5.C. § 1344.

%33 U.5.C. § 1362.
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mean “the waters of the United States, including the territorial seas.
statute makes it clear that the CWA was intended to protect more than just the “traditional
navigable waters” that are jurisdictional under the RHA.*® Congress meant for the definition of
the term “navigable waters” to “be given the broadest constitutional interpretation"66 because
“[w]ater moves in hydrologic cycles and it is essential that discharge of pollutants be controlled
at the source.”® However, recent Supreme Court opinions have held that the term “navigable”
cannot be read out of the statute when interpreting the jurisdictional scope of the CWA.®
Thus, Corps permits are required for discharges of dredged material or fill material into

“navigable waters” defined as “waters of the United States.”

Regulations Implementing the CWA

The agencies charged with implementing the CWA, the EPA and the Corps, define
“waters of the United States” by regulation to reach beyond “navigable waters” as that term
was traditionally used to protect “all waters that together form the entire aquatic system.”®
While the regulatory definition of jurisdictional “waters of the United States” is broad, it does
not cover everything that is wet.”’ Indeed, the Supreme Court has recognized that certain
types of waters are not jurisdictional,”* as has the Ninth Circuit.”*> EPA and Corps regulations set
forth seven generally defined types of water bodies that are jurisdictional “waters of the United
States:”

(1) All waters which are currently used, or were used in the past, or may be susceptible
to use in interstate or foreign commerce, including all waters which are subject to the
ebb and flow of the tide;

(2) All interstate waters including interstate wetlands;

(3) All other waters such as intrastate lakes, rivers, streams (including intermittent
streams), mudflats, sandflats, wetlands, sloughs, prairie potholes, wet meadows, playa

#33 U.5.C. § 1362(7).

® Rapanos v. U.S., 547 U.S. 715, 731 (SCALIA, majority), 767-68 (KENNEDY, concurring) (2009).

®° 42 Fed.Reg. 37122, 37127 (July 19, 1977) (quoting H.R. Report No. 92-1465 at 144).

& S.Rep. No. 92-414, 1972 U.S.C.C.A.N 3668, 3742 (1972).

6 Rapanos, 547 U.S. at 731 (SCALIA, majority}, 779 (KENNEDY, concurring).

% U.S. v. Riverside Bayview Homes, 474 US at 133 (quoting the preamble to the rulemaking establishing the
regulations defining the geographic scope of CWA jurisdiction, 42 Fed.Reg. 37128 (1977)); see also 33 C.F.R. Part
328.

® For example, “non-tidal drainage and irrigation ditches excavated on dry land.” 51 Fed. Reg. 41206, 41217 (Nov.
13, 1986).

™ see Rapanos, 547 U.S. 715; Solid Waste Agency of Northern Cook County v. USACE, 531 U.S. 159 (2001)
(hereinafter “SWANCC”).

"2 See San Francisco Baykeeper v. Cargill Salt Division, 481 F.3d 700 (9th Cir. 2007) (holding that a pond alleged to
be jurisdictional was not a “water of the United States” because “mere adjacency provides a basis for CWA
coverage only when the relevant waterbody is a ‘wetland,” and no other reason for CWA coverage of Cargill’s pond
is supported by evidence”).
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lakes, or natural ponds, the use, degradation or destruction of which could affect
interstate or foreign commerce including any such waters:

(i) Which are or could be used by interstate or foreign travelers for recreational or other
purposes; or

(i) From which fish or shellfish are or could be taken and sold in interstate or foreign
commerce; or

(iii) Which are used or could be used for industrial purpose by industries in interstate
commerce;

(4) All impoundments of waters otherwise defined as waters of the United States under
the definition;

(5) Tributaries of waters identified in paragraphs (a) (1) through (4) of this section;

(6) The territorial seas;

(7) Wetlands adjacent to waters (other than waters that are themselves wetlands)
identified in paragraphs (a)(1) through (6) of this section.”

Any water that does not fall within one of those defined types of water is not jurisdictional
under the CWA. Additionally, even if a water falls within one of the seven defined types,
jurisdiction will not attach if it is one of two categories of water explicitly excluded from
jurisdiction by the regulations:

(8) Waters of the United States do not include prior converted cropland.
Notwithstanding the determination of an area’s status as prior converted cropland by
any other Federal agency, for the purposes of the Clean Water Act, the final authority

i I e Takiam Ao vas TN A
regarding Clean Water Act jurisdiction remains with EPA.

<
<

Waste treatment systems, including treatment ponds or lagoons designed to meet the
requirements of CWA (other than cooling ponds as defined in 40 CFR 423.11(m) which
also meet the criteria of this definition) are not waters of the United States.”

Corps districts must determine if a water falls within one of the seven categories of
jurisdictional water. If a district determines that the water does not fall within one of these
seven categories or that it is one of the explicitly excluded types, then the water is not
jurisdictional.

In reviewing this list of “waters of the United States,” it is evident on first impression
that the liquids on the Redwood City site do not fall clearly into any of the seven categories.
The site has been highly altered to facilitate the salt manufacturing process. This alteration of
the site and a century of industrial salt making have eliminated any trace of the prior marshland

733 C.F.R. § 328.3(a).
33 C.F.R. § 328.3(a).
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or wetland character of the site. The liquids on the site are intentionally hydrologically
separated from the Bay and are not subject to the ebb and flow of the tide. While the liquids
on the site originated as water from the Bay, they have been subjected to years of carefully
managed processing that has rendered the liquids legally and chemically distinguishable from
the water in the Bay. These liquids are wholly within the boundaries of the State of California
and are not navigated in interstate commerce, or a part of the territorial seas. Likewise, the
liquids are not impoundments of waters otherwise defined as waters of the United States.

These facts suggest that the liquids on the Redwood City site do not fall in any of the
seven categories of “waters of the United States” as set forth in the regulations. However,
several recent Supreme Court decisions have made the task of determining CWA jurisdiction
more complicated than simply applying the regulations. The Court has twice found that the
Corps’ interpretation and application of the regulatory definition of “waters of the United
States” exceeded the scope of jurisdiction provided by the CWA statute. Therefore, the Corps
must apply both the regulatory definition of the scope of jurisdiction and the standards for
jurisdiction established by the Supreme Court. A water must be determined to be jurisdictional
under the regulations and the standards established by the Supreme Court for the CWA to

apply.

CWA Applies Prospectively

The Supreme Court has “long declined to give retroactive effect to statutes burdening

n75

private rights unless Congress had made clear its intent.””” This presumption holds true for the

CWA. The CWA is intended “to regulate discharges of dredged or fill material into the aquatic

n76

system as it exists, and not as it may have existed over a record period of time.””” This was

recently confirmed by the Ninth Circuit in Milner:

if land was dry upland at the time the CWA was enacted, it will not be considered part of
the waters of the United States unless the waters actually overtake the land, even if it at
one point had been submerged before the CWA was enacted or if there have been
subsequent lawful improvements to the land in its dry state.”’

Thus, areas that were lawfully filled, either before the passage of the CWA or pursuant to a
CWA permit, are no longer subject to CWA jurisdiction.”® The fact that the majority of the area

” Landgraf v. USI Film Products, 511 U.S. 244, 270 (1994).

7® 42 Fed. Reg. 37122, 37128 (July 19, 1977).

”” Milner, 583 F.3d at 1195.

78 Environmental Protection Agency, Guidelines for Specification of Disposal Sites for Dredged or Fill Material, 45
Fed. Reg. 85,336, 85,340 (Dec. 24, 1980) (“When a portion of the Waters of the United States has been legally
converted to fast land by a discharge of dredged or fill material, it does not remain waters of the United States
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within the Redwood City site was improved in a manner that did not necessarily raise the
elevation above that of the MHW does not make this principal any less applicable. A CWA
jurisdictional determination must be based on the site conditions today and not some prior site
condition that no longer exists.”

Supreme Court Holdings on CWA Jurisdiction

The Supreme Court has twice found that the Corps’ application of the regulations
defining the jurisdictional scope of the CWA exceeded the statutory authority.?’ The Court
expressed concern over the Corps’ broad interpretation and application of the term “waters of
the United States” in both cases. Indeed, the Supreme Court observed that in drafting those
regulations, the agencies “deliberately sought to extend the definition of ‘the waters of the
United States’ to the outer limits of Congress’s commerce power.”®! The Supreme Court held
“that ‘the waters of the United States’ in § 1362(7) cannot bear the expansive meaning that the

82 and is “not ‘based on a permissible construction of the statute.””®* In the

Corps would give it
most recent of those cases, Rapanos, the Supreme Court set out two alternative standards for
determining CWA jurisdiction. As aresult, the Corps must ensure that any assertion of CWA

jurisdiction is consistent with the regulations and at least one of the two alternative standards

established in the Rapanos decision.

The two alternative standards for determining what is jurisdictional under the CWA exist
because Supreme Court’s decision in Rapanos was issued without a majority opinion. Three
Justices joined in the plurality opinion that Justice Scalia authored, which had arguably the
narrower standard for what is jurisdictional under the CWA. Justice Kennedy concurred in the
judgment but wrote his.-own opinion setting forth a different legal standard than that of the
plurality. Four justices dissented and would have held that a far more inclusive standard
applied. In such cases, controlling legal principles may be derived from those principles
espoused by five or more justices.®® Therefore, there is CWA jurisdiction when the plurality’s
standard, authored by Justice Scalia, is satisfied, or when the standard in Justice Kennedy’s

subject to section 301(a). The discharge may be legal because it was authorized by a permit or because it was
made before there was a permit requirement.”).

’ See Milner, 583 F.3d at 1195;

® Rapanos, 547 U.S. 715; SWANCC, 531 U.S. 159.

#1 Rapanos, 547 U.S. at 724 (SCALIA, plurality).

# Id. at 731-32 (SCALIA, plurality), 778-79 (KENNEDY, concurring).

% Id. at 739 (SCALIA, plurality).

® See Marks v. United States, 430 U.S. 188, 193-94 (1977); Waters v. Churchill, 511 U.S. 661, 685 (1994) (Souter, J.,
concurring) (analyzing the points of agreement between plurality, concurring, and dissenting opinions to identify
the legal “test ... that lower courts should apply,” under Marks, as the holding of the Court); cf. League of United
Latin American Citizens v. Perry, 126 S. Ct. 2594, 2607 {2006) (analyzing concurring and dissenting opinions in a
prior case to identify a legal conclusion of a majority of the Court); Alexander v. Sandoval, 532 U.S. 275, 281-282
(2001) (same).
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concurring opinion is satisfied. The plurality concluded that the agencies’ regulatory authority
should extend only to “relatively permanent, standing or continuously flowing bodies of water .
.. connected to traditional interstate navigable waters,” and to “wetlands with a continuous
surface connection to” such relatively permanent waters.®> Justice Kennedy held that “to
constitute ‘navigable waters’ under the Act, a water or wetland must possess a ‘significant

nexus’ to waters that are or were navigable in fact or that could reasonably be so made.”2°

Supreme Court on CWA Jurisdiction and What Constitutes “Waters”

Applying the standards for CWA jurisdiction set forth by the Supreme Court to the
Redwood City site will be more instructive than applying the regulations to determine if the
liquids located there are jurisdictional. This is because the liquids at the site raise a
fundamental question: what kinds of liquids constitute “water” as that term would be
understood by a majority of the Supreme Court?

In the Supreme Court’s most recent decision regarding CWA jurisdiction, Rapanos, the
plurality opinion emphasized that “the CWA authorizes federal jurisdiction only over

87 The opinion analyzes the meaning of the statutory definition of “navigable waters,”

‘waters.
which is “the waters of the United States,” to determine if the agencies’ interpretation and
application of that term is consistent with the authority conferred by the statute. The analysis
includes an extensive dissection of the definition of “water” from the second edition of
Webster’s New International Dictionary because the term “water” is not defined in statute or
regulation. The plurality concludes that the term can only mean “relatively permanent,

8 The plurality opinion cites to this definition to require a

standing or flowing bodies of water.
more limited scope of CWA jurisdiction than the agencies’ interpretation, which allowed for
CWA jurisdiction over certain intermittent and ephemeral waters. The plurality demanded that
the scope of CWA jurisdiction “accord[] with the commonsense understanding of the term

8 The concurring opinion in Rapanos also looks at the same dictionary definition, but

[water].
does so to show that an understanding of the term “waters” that is broader than the majority’s
also accords with the dictionary and common sense.”® Justice Kennedy does not reject the
principle that the definition of “water” needs to accord with the commonsense understanding,
but rather he believes that a broader interpretation of the term is possible within such a

commonsense understanding. The Rapanos decision shows that the Supreme Court will closely

% Rapanos, 547 U.S. at 739, 742 (SCALIA, plurality).

% 1d. at 759 (KENNEDY, concurring). Chief Justice Roberts wrote a separate concurring opinion explaining his
agreement with the plurality. See 547 U.S. at 757-759.

¥ Rapanos, 547 U.S. at 731.

® 1d. at 732.

¥ 1d. at 733.

*° 1d. at 770.
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examine regulatory interpretations of the scope of CWA jurisdiction, and that while
interpretations of language may differ, the Supreme Court will likely demand that any
interpretation of “waters of the United States” be consistent with commonly accepted
understandings of terms such as “water.”

Applying this analysis to the Redwood City site, the Corps must determine whether the
liquids on the site are “water” as a majority of the Supreme Court understands that term. The
Rapanos decision is instructive on the type and method of inquiry involved, but the specific
analysis in Rapanos is not relevant to the issue at hand because the discussion in that case
contrasted geographic features that were regularly covered with water with features that were
normally dry or only occasionally covered with water. It did not address what kinds of liquids
qualify as “water.” Therefore, we are left to apply the analytical rubric from Rapanos to this
slightly different question regarding the meaning of the term “water.”

Looking at the definition of “water” in the second edition of Webster’s New
International Dictionary, the same definition relied on by Justice Scalia in the plurality opinion
in Rapanos, one finds that the first two definitions of “water” refer to the naturally occurring
substance that (1.a.) “descends from the clouds in rain,” (1.b.) the “substance having the
composition H,0,” or (2) “liquid substance occurring not chemically combined, in any of various
quantities, states or aspects” . .. (2.a.) “[a]s derived from natural sources” or (2.b.) “[a]s found
in streams and bodies forming geographical features such as oceans, rivers, lakes.””* Only the
third definition includes “liquid containing or resembling or of the fluidity and appearance of
water” or a “liquid prepared with water, as by solution.”®? Tellingly, this later meaning of the
term is defined by contrasting the liquid with “water,” meaning that identifying such liquids as
“water” is more attenuated and less “commonsense” than those described in the first two

definitions.

4

Applying the Rapanos plurality’s method of analysis, the “commonsense understanding”
of “water” would include relatively naturally occurring forms of H,O such as those found in
“rivers, lakes, and seas.” This doesn’t mean that only pure water, or pure sea water, is
regulated under the CWA. After all, the Cuyahoga River was not a pure, unadulterated water
when it caught fire in 1969. That event is widely regarded as “one of a handful of disasters that

793

led to. .. the passage of the Clean Water Act.”” So, it can be assumed that natural, but

contaminated or adulterated, water bodies like the Cuyahoga in 1969 are among the types of

" Webster’s New International Dictionary 2882 (2nd ed. 1954) (hereinafter “Webster’s Second”).
92

Id.
3 Christopher Maag, From the Ashes of 69, a River Reborn, N.Y. Times, June 21, 2009,
http://www.nytimes.com/2009/06/21/us/21river.html; see also Rapanos, 547 U.S. at 809 (STEVENS, dissent)
(“Congress passed the Clean Water act in response to widespread recognition — based on events like the 1969
burning of the Cuyahoga River in Cleveland — that our waters had become appallingly poliuted.”).
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waters that Congress intended to cover under the CWA. However, the liquids on the Redwood
City site are a different sort. Those liquids are not within a natural water body; they are
contained within an intentionally engineered industrial complex. The composition of the liquids
is not a consequence of the discharge of pollutants or the disposal of wastes, but a
consequence of a purposeful industrial process to create a product. And, unlike the Cuyahoga
River, there are no potential users of the liquids at the Redwood City site other than the site
owner that could be impacted by their composition.**

The commonsense understanding of the term “water,” and one that accords with the
definition of “water” in Webster’s Second, does not include the pickle or bittern on the
Redwood City site, which are products of an industrial process. Other than being in an aqueous
form and being originally derived from Bay waters, the liquids on the Redwood City site are
more commonly understood to be a chemical used in, or a byproduct of, an industrial process.
Additionally, these liquids are regulated as a pollutant under Subpart P (Sodium Chloride
Production Subcategory) of the CWA.*> Thus, these liquids should be treated as an industrial
product and not as “water,” which is consistent with how EPA has classified this substance in its
regulations and which means that they should not be treated as a jurisdictional water under the
CWA.

Applicability of the CWA to the Redwood City Site

In sum, the pickle and bittern liquids at the Redwood City site are an industrial product
regulated as a pollutant under the CWA; the site is not part of the aquatic system; and any
discharge of the liquids to waters of the United States would require a CWA permit. Given
these facts and the purposes the CWA is intended to serve, the pickle and bittern liquids at the
site are not “water” potentially subject to jurisdiction under the CWA.

Leslie Salt Co. v. Froehlke

The Froehlke decision was discussed extensively in the section above on RHA
jurisdiction, but it bears mentioning again here because that case addressed the jurisdictional
status of Bay area salt ponds under the CWA as well as the RHA. In Froehlke, the Ninth Circuit

* This is similar to waste treatment systems, which are categorically excluded from CWA jurisdiction in the
regulatory definition of “waters of the United States” because they are not susceptible to being used by entities
operating in interstate commerce other than the entity that controls the waste treatment system. The rationale
behind this is that the agencies were concerned with regulating water pollution that has the potential to affect
entities operating in interstate commerce, rather than regulating the use of waters in interstate commerce if that
use had no potential to affect other users in interstate commerce. See EPA, Decision of the General Counsel,
NPDES Permits, Opinion No. 73 (Dec 15, 1978); National Pollutant Discharge Elimination System, Revision of
Regulations, Final Rule, 44 Fed.Reg. 32854, 32858 (June 7, 1979). See also, EPA, A Collection of Legal Opinions, Vol.
1 at 295.

40 C.F.R. § 415.160 et seq.
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corrected the district court’s holding that CWA jurisdiction was “coterminous” with RHA
jurisdiction and that both were determined by identifying the “former line of MHHW of the bay

% The Ninth Circuit made it clear that instead of being

in its unobstructed, natural state.
“coterminous” with RHA jurisdiction, CWA jurisdiction was generally broader than RHA
jurisdiction.”” The Ninth Circuit also addressed the question of “whether the Corps’ jurisdiction
covers waters which are no longer subject to tidal inundation because of man-made
obstructions such as Leslie’s dikes,” which the court viewed as the central issue under review in
that case.” In addressing this question, the court relied on the finding that the liquid behind
the levees was the same as the water in the San Francisco Bay.”® The court also noted that
Leslie used the salt ponds to manufacture a product that is sold in interstate commerce as a

190 o those grounds, the Ninth Circuit held that “the

Corps's jurisdiction under the FWPCA [CWA] extends at least to waters which are no longer

basis for regulating them under the CWA.

subject to tidal inundation because of Leslie's dikes without regard to the location of historic

tidal water lines in their unobstructed, natural state.”%

In sum, the Froehlke finding that CWA jurisdiction could extend to waters behind levees
was based on two premises: first, that the liquid behind the levees was the “same” as the
water in the Bay and equally worthy of protection from pollution; and second, that the end
product that was extracted from the impounded water was sold in interstate commerce and
therefore within the constitutional limits of the Commerce Clause. However, in the intervening
35 years since the Froehlke decision, there have been a number of Supreme Court cases that
bear upon the continued validity of these premises and the Ninth Circuit’s finding based upon
them.

Frohlke: “Water” Behind Levees has a Status Equal to Water in the Bay

The Ninth Circuit’s premise for affirming CWA jurisdiction in the Froehlke case, which is
that the liquid behind the levees confining the Bay area salt plants was the “same” water as in
the Bay, has been brought into doubt by intervening Supreme Court decisions, at least with
respect to the liquids at the Redwood City site. As discussed above, by the time liquids are
transferred to the Redwood City site, they have been processed for at least four years, resulting

*® Froehlke, 578 F.2d at 753.

*7 |d. at 754-55.

*® Id. at 754.

% Id. at 755 (“We see no reason to suggest that the United States may protect these waters from pollution while
they are outside of Leslie’s tide gates, but may no longer do so once they have passed through these gates into
Leslie’s ponds.”).

10044, {(“Moreover, there can be no question that activities within Leslie's salt ponds affect interstate commerce,
since Leslie is a major supplier of salt for industrial, agricultural, and domestic use in the western United States.
Much of the salt which Leslie harvests from the Bay's waters at the rate of about one million tons annually enters
interstate and foreign commerce.”).

1 1d. at 756.
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in a significantly higher salinity than the Bay watér; they have been hydrologically severed from
the larger aquatic system; and they are regulated as pollutants under the CWA. The liquids at
the Redwood City site are therefore chemically distinguishable, ecologically distinguishable, and
legally distinguishable from the Bay waters. They are no longer the type of resource the CWA
was intended to protect. The liquids at the Redwood City site are more commonly understood
to be a chemical used in, or a byproduct of, an industrial process rather than “water.”

Given what recent Supreme Court precedents reveal about the scope of CWA
jurisdiction, we cannot reasonably expect to regulate as “water” liquids that have been
managed as part of a closed-system industrial solar evaporation process for a period of several
years or more and that are regulated as a pollutant under the CWA. Therefore, the Corps
should not assert CWA jurisdiction over the industrial process (pickle and bittern) liquids at the
Redwood City site.

Frohlke: Interstate Commerce Connection

Because the industrial process liquids at the Redwood City site are not “water” for the
purposes of CWA jurisdiction, the question of whether there is an interstate commerce
connection with the liquids on the site is no longer relevant. Even with an appropriate
interstate commerce connection to the liquids at the site, those liquids must be “water” for
CWA jurisdiction to attach. Moreover, the Supreme Court’s recent decisions requiring that “the
word ‘navigable’ in the Act must be given some effect” or “significance” when interpreting the
jurisdictional scope of the CWA suggest that the type of interstate commerce connection
identified by the Ninth Circuit in Frohlke is not the type of interstate commerce connection
required to establish CWA jurisdiction.*®

The specific interstate commerce connection the Ninth Circuit cited in Froelke was that
“Leslie is a major supplier of salt for industrial, agricultural, and domestic use in the western
United States.”'®
word ‘navigable’ in the Act.

This interstate commerce connection does not give any significance to the
104 After the Supreme Court’s decisions in SWANCC and Rapanos,

192 Rapanos, 547 U.S. at 731 (SCALIA, majority), 779 (KENNEDY, concurring).

' Froehlke, 578 F.2d at 755.

104 Additionally, this type of interstate commerce connection was not what was contemplated by the agencies
when the CWA regulations were developed. The valid test is not whether a liquid is susceptible to use in interstate
commerce by the entity that controls the liquid, but rather whether a liquid is susceptible to use in a manner that
would affect interstate commerce by entities other than the entity that controls the liquid. See EPA, A Collection
of Legal Opinions, Vol. 1 at 295; EPA, Decision of the General Counsel, NPDES Permits, Opinion No. 73 (Dec. 15,
1978); 44 Fed.Reg. at 32858.
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In the U.S. Army Corps of Engineers (Corps) San Francisco District’s letter of July 31, 2012, the District
requested a description of the historical and current elevations of the Redwood City Salt Plant (Salt Plant
or site) and an analysis of the cryStaIIizer construction plans included with the Redwood City Salt Plant
Approved Jurisdictional Determination Submission (May 30, 2012) (hereinafter May 30, 2012,
submission). In sum, and consistent with my earlier report, Topographic Sheets Denote Marsh
Elevations Above Mean High Water (Feb. 27, 2012), included as Exhibit 7 to the May 30, 2012,
submission, the Redwood City site in its historic state was above mean high water (MHW). By virtue of
site construction, including the grading associated with the crystallizer construction, and agricultural
practices insurrounding areas, the site elevation has been lowered over the years.

Redwood City Salt Plant elevations in the unobstructed, natural state

To discern the elevations of the Redwood City Salt Plant in its “unobstructed, natural state,” one must
refer to the historic record. For much of the site, the unobstructed, natural state ceased to exist
beginning in 1901, as discussed below. As indicated in Exhibit 7 to the May 30, 2012, submission, in the
late 1800s, prior to conversion of the site for salt-making operations, the majority of the site was
marshland at or above MHW, most likely at mean higher high water (MHHW). This conclusion is
supported by several important pieces of evidence that are explained in Exhibit 7 to the May 30, 2012,
submission.

First, scientific literature describes historic and present day tidal marsh surfaces as occurring near
MHHW in the San Francisco Bay area’. This is due to the fact that, over time, suspended sediment in
Bay water settles onto the marsh surface, raising the surface of the marsh plain so that eventually, as
the duration of the inundation decreases, less sediment is deposited and the equilibrium condition is
reached between MHW and MHHW. Exhibit 7 to May 30, 2012, submission at 1. Second, in the early
20th century, the U.S. Coast and Geodetic Survey (USCGS) instructed its field staff to draw the edge of
the marsh with a line to depict MHW. Id. at 2. USCGS emphasized that the MHW line was “one of the
most important features of the sheet” and directed field staff to locate the high water line as carefully as

'B.F. Atwater, S. G. Conard, J. N. Dowden, C. W. Hedel, R. L. MacDonald, W. Savage. 1979. History, landforms, and
vegetation of the estuary’s tidal marshes. In Conomos, T. (ed). San Francisco Bay: The Urbanized Estuary. Pacific
Division AAAS. ‘




possible. /d. Third, it was the official practice of the USCGS surveys to map the edge of marsh
vegetation at MHW using a solid black line. /d. The solid black line, therefore, separated the marsh
areas that were considered above MHW from the mudflats, open bay waters, and sloughs that were |
considered below MHW. /d. Fourth, the 1940 Corps permit issued for construction of the Salt Plant
designated the marsh plain as at MHHW.

All of this evidence, explained more fully in Exhibit 7 to the May 30, 2012, submission, demonstrates
that the majority of the Redwood City Salt Plant was at or above MHW in its unobstructed, natural state.

Elevation changes following the construction of the salt evaporators and levees by West Shore and
Redwood City Saltworks.

The construction of the salt evaporators and the accompanying levees for the West Shore and Redwood
City Saltworks occurred in 1901 and 1902 on the western portion of the present day Redwood City Salt
Plant. The construction of the levees was from muds extracted from within the salt evaporators
adjacent to the levees and would have immediately artificially altered the elevations in the location of

_ the borrow areas. However, several other non-natural processes also affected elevations within the
evaporators. '

The construction of the levees around the salt evaporators removed these areas from daily tidai action
and curtailed the marsh surface building processes through reduced mineral sediment supply’. Tidal
action and the suspended sediments that it deposits on the marsh surface naturally maintain the marsh
plain above mean high water. Once placed into salt production, sediment would no longer be deposited
on the mud surface within the evaporators.

In addition, land subsidence in the region due to ground water extraction for agricultural production in
the southern portion of San Francisco Bay resulted in substantial declines in the land surface ranging
between 1 to 8 feet, with the greatest subsidence occurring in Santa Clara County. Most of this
subsidence occurred between the 1930s and the 1960s. In the Redwood City region, this accounted for
between 0.3 to 1.5 feet of subsidence”.

Finally, the movement of brines into and out of the solar evaporator ponds constructed in 1901 and
1902 resulted in periodic desiccation of the bay muds. This increased the rate of organic matter decay
by exposing it to oxygen in the air. Oxygen allows bacterial decay to increase and the loss of organic
matter causes the Bay mud to lose volume, thereby resulting in a lowering of the former marsh surface.
In the Sacramento-San Joaquin Delta, the Corps of Engineers found that this accounted for many feet of
elevation loss, with some Delta islands 5 to 20 feet below sea level’. While the percent of organic

%See War Department Permit Issued to Stauffer Chemical Company (Jan. 16, 1940) (“1940 Permit”), Exhibit 8 to
May 30, 2012, submission.

3stralberg D, Brerinan M, Callaway JC, Wood JK, Schile LM, et al. (2011) Evaluating Tidal Marsh Sustainability in the
Face of Sea-Level Rise: A Hybrid Modeling Approach Applied to San Francisco Bay. PLoS ONE 6(11):

“Poland, J.F., and Ireland, R.L. 1988, Land Subsidence in the Santa Clara Valley, California, as of 1982: U.S.
Geological Survey Professional Paper 497-F, 61 p.

SUs Army Corps of Engineers. 1979. Sacramento-San Joaquin Delta investigation. Sacramento District. CA. 47 pp. -
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matter in the sediments of south Bay tidal marshes is less than the Delta islands, loss of organic matter
by oxidation also contributed to elevation loss once the lands were leveed for salt production.

As a result of these three processes, elevations within the salt evaporators constructed in 1901-2 and
when the crystallizers were built 50 years later most likely had already subsided many feet from their
original condition near MHHW and these subsided elevations were then recorded on the detailed plans
as the existing topography.

Construction of the Crystallizers

The construction of the crystallizers in the 1950’s resulted in the excavation of the former salt
evaporators to create a flat, compacted and engineered sloped bed for the precipitation and mechanical
harvesting of salt and to allow for gravity movement of the brines from the pickle ponds. The lowering
of the elevations was part of the industrial development of the site and enabled Leslie Salt to efficiently
move brines into the crystallizers and to produce and harvest salt.

Explanation of the Elevations on the Crystallizer Construction Plans

Exhibit 10 to the May 30, 3012, submission included two enlargements from the Leslie Salt Co. Redwood
City Plant Crystallizer Ponds Grading & Fencing Plan (Mar. 16, 1949) (hereinafter “Crystallizer
Construction Plan”), included here as Exhibit 1. The Crystallizer Construction Plan shows elevations in
feet related to mean sea level U.S.C.& G.S datum (MSL)°. The decimal point is left out of the elevation
designation and in some cases, the decimal point designation is shown as a superscript. For example, an
elevation of 166 or 1 on the crystallizer plan indicates an elevation of 1.66 ft above MSL.

The rectangular grid under the drawing represents the existing topography of the crystallizer area
‘before the construction of the crystallizers. These elevations range between 1.0 to 2.4 ft above MmsL’,
and represent the elevation after 50 years of salt production. The elevations on the diagonal lines
represent the elevations planned for construction and range between 0.2 and 1.3 ft above MSL. By
comparing individual elevation points, the construction of the crystallizers required a lowering of
between 1 to 2 feet below the existing elevation at that time to allow for gravity movement of brines

into the crystallizers.
Purpose of excavations to construct crystallizers

As explained above, the plans show that the site was lowered throughout the crystallizer area to allow
for the transport of brines by gravity into the crystallizers and the drawdown of bitterns after the salt
precipitated out of the brines. Crystallizers 1-4 were designed to move the brines via gravity to a central

® MSL is likely the “standard mean sea level at San Francisco” which refers to a datum specifically determined at
the Presidio at the Golden Gate tide gauge. [tis not the same as the National Geodetic Vertical Datum of 1929
(NGVD29). NGVD29 was determined from 26 stations across the country based on first order leveling techniques
and, in San Francisco Bay, mean sea level is between 0.1 and 0.3 feet above NGVD29.

"An area in the southeastern portion has elevations indicated by -1.0 feet below MSL and may be a result of the
original construction of the salt evaporators in 1901 where borrow material may have been removed to create the
levees. '




ditch on their southern ends and Crystallizers 5-9 were designed to move the brines via gravity to a
central ditch to the north. Therefore, each crystallizer has an internal elevational gradient of 0.5to 1
foot to allow for this bittern removal. The end result was a lowered elevation within the crystallizer area
in comparison to the previous condition as a salt evaporator.

Recent Elevations of the Redwood City Salt Plant

A number of recent spot elevations have been taken within the Redwood City Salt Plant that are
provided with this report. These elevations are all taken relative to NGVD29 and are shown as the
elevation plus 100. Therefore, a reading of 105.3 would mean 5.3 feet above NGVD29.

The elevations for the maintained external and internal levees are taken at specific locations as shown in
Exhibit 2, Elevations of Existing Levees at Redwood City Salt Plant (Aug. 22, 2012). These levees are
regularly maintained by Cargill as part of its normal operations. The elevations within the various salt
production basins are based on limited data taken in January 2012 and are averaged over the bottom of
those basins, as shown in Exhibit 3, Elevations of Crystallizer Beds, Bittern Ponds, and Pickle Ponds at
Redwood City Salt Plant (Jan. 17, 2012). The elevations shown represent a snap shot in time as the site
is actively managed for salt production. The deposition of salt within the crystallizers and other ponds
and its subsequent harvest can alter elevations by several feet. In addition, deposition of other salts
through the plant site can alter elevations from year to year.

Conclusion

The elevations observed today within the crystallizer system are far different than those that existed
when the tidal marsh existed at this location prior to construction of the site in the early 1900s. At that
time, the marsh surface was at Mean High Higher Water as were most tidal marshes in San Francisco
Bay in their unobstructed, natural state. The construction of the first solar evaporators and levees, and
the subsequent excavation of the crystallizers have resulted in a significant lowering of the ground
surface within the crystallizer area due to effects related to placing these areas into industrial salt
production use. These changes were solely related to the consequences of the salt making process to
retain and move brines within the Salt Plant and to eventually lead to the production of sodium chloride
and other solar salt by-products. The combined influence of all these factors resulted in a lowering of
the surface from its unobstrgcted, natural state above MHW prior to 1901 to the elevations that are
observed today in the industrial plant site. '




Exhibit 1:

Leslie Salt Company Redwood City Plant
Crystallizer Ponds Grading and Fencing Plan

(“Crystallizer Construction Plan”)

March 16, 1949




Exhibit 1 is a large plan and is available as a separate file.



Exhibit 2:
Elevations of Existing Levees at Redwood City Salt Plant

August 22,2012
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-Exhibit 3:

Elevations of Crystallizer Beds, Bittern Ponds, and Pickle Ponds
at Redwood City Salt Plant

January 17,2012
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WAR DEPARTMENT

UNITED STATES FNGTNELR OFFICE

401 Custom House

‘ ) % Sern Franéisco, CGaliforania
Yo ‘
/ TS S No.. 22,
o o S -
f_‘" . ’%( 4&/{‘" PUBI'T-G NOT ICE ﬂ. J- ky.,,_...? :..-R.r Ns -N-—-—
: Docomber, Sy %Y L F. €
U
RED'D DEC 11 1938
TO WHOM I MAY CONGERN: | — ANS._

_ Applicstion has beon mado by the Stauffer Chomical Compay, 636

California 3troot, San Franeisco, Celifornin, for a Wor Dopartmont pornit

. .%o congtruct a emall oarth dam, 10 foet widc on top ond about @25 foot
long, aeroes Fivet Slough, approximetely 3,900 foet southoastorly from

. tho Pacific Portland Coment works, which is loeatod nocar the mouth of
Redwood Crook, Son Matco County, Califoraia; also construct sbhout threo

1as of carth lavoo from tho pronosed dam oxtonding along the southorly

Lenk of Wostpoint Slough, to & point ncam the olectric powor lino scrving
the comont works and Steuffer Chomical Company, thence wostorly along
said powor linc, and connacting viith oxisting leveo of the self ovaporn-
ting ponds of the applicant. . :

A pormit issued by the War Departront doos not give any property
rights, eithor in rcal cstate or matorial, or any oxcluaive privilogos,
and doos not authorizo any injury to private prcporty’or invasion of
private rights, or eny infringemont of Fedoral, State, or loeal luwg or
rogulations; nor does it obvioto tho nocossity of obtaining Stuto cssent
to tho work outhorizod. It merely expresses tho nssent of thé Fedornl
Governmoent so far as concerns the public'rights;cf,navigation.

Drowings showing the location end plan. of the proposod work may be
gscen' at Room 120. Sustom House, Son Freneigeo, Califoraia, until 11:00
AM., Docembor 19, 1939, TIatercstod vartics are”invitod to inapact thoseé
drawings nnd to submit in writing,.in triplicate, on or beforoc said dato,
nny objectiorns basged on tho interosts of commoree and navigation that
+thoy mdy havo to tho propwssd work., Objocticons baned on ether than tho
intoregots of commorco and nevigation cannot be considerod.

R. C. Huater,
Major, Corps of Engincors,
District Enginecer.
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WAR DEPARTMENT
UNITED STATES ENGINEER OFFICE
401 Custom House
San Francisco, California

No, 22,
December 9, 1939.

PUBLIC NOTICE

TO_WHOM IT MAY CONCERN:

. Application has been made by the Sgauffer Chemical Company, 636
California Street, San Francisco, California, for a War Department
pernit to construct a small earth dam, 10 feet wlde on top and about
326 foot long, across Pirst Slough, approximately g , 900 foot south-
easterly from the Pacific Portland Oement Works, ich is located near
the mouth of Redwood Oreek, San Mateo County, California; also con-
gstruct about three mliles of earth levee from the proposed dam extending
along the southerly bank of Westpoint Slough, to a point near the
glectric power line serving the cement works and Stauffer Chemical
Company, thence westerly slong sald power line, and connecting with
existing levee of the salt evaporating ponds of'the applicant.

. A permlt lssued by the War Department does not give any property
rights, either in real estate or material, or any exclusive privileges,
and does not authorize any injury to private property or invasion of
private rights, or any infringement of Federal, State, or local laws or
regulations; nor does 1t obviate the necessity of obtalning State assent
to the work authorized. It merely expresses the assent of the Federal
Govermment so far as concerns the publlic rights of navigation.

Drawing s showing the locatlon and plan of the proposed work may be
seen at Room 120 Custom House, San Francisco, Caglifornia, until 11:00
A.M.; December 19, 1939. Interested partles are invited to inspeot thes
drawinge and to submit. in wrlting, in triplicate, on or before said date
any objectlons based on the 1interests of commerce and navigation that
they may have to the proposed work. Objectlons based on other than the
interests of commerce and navigation cannot be conaidered.

R. 0. Hunter,
Major, Corps of Engineers,

District Engineer.
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WAR DEPARTMENT (", L

No'm.-—It is to bo-undorstood that this instrumont daes net glve any property rights either in real estate-6r material,
© orany exelusive privileges; and thab it does not authoriza any injury to private property or invasion of private rights, or
any fnfringemont of Federal, Stato, or local laws or regulations, nor does it. obviate tlie neocgsaity of obtaining Stalo aasens
to the work authorized, I MERBLY BXPRUSSES TI@ ASBENT OF THE FEDERAL GOVENNMENT 60 FAR A8 CONOBRNS THE RUD-
LIG 1IQHTS. OF NAVIGATION, (Seo Cumminga v, Chicage, 188 U, 8., 410.) . 38360

PERMIT

OPFICE, CHIRF OF THGRIEERS,
‘ ankﬁdxﬁtatastngxzaazxﬁﬁﬁxca

Jamary 16 , 19 %O,

Steuffer Chemical Company, C
624-638 California Street, S +
San Fraoncisco, California. C

Gentleinons

Réferfing:to written request dated December 8, 1939, addressed to the .

Digtrict ﬁngineer, U. S, Army, LOL Custom House, San Franeisco, Calif., — -

I have to inform you that,
andeunder the provisions of Seotion 10 of the Act of Congress approved March 3,
1899. entitled "An aoct making appropriations for the construction, repair, and

preservation of.certaln public works on rivers and harbors, and for other pur-

- e WP as W e S s e

. poses;"»you’are-hereby authorized by the Secretary of'War,
-

B T\ u
= o oonstruot en earth dyke or ]aﬁrﬁgmggzggds“ r?ﬂg; :&35,% ﬁhe bam: of First Slough,

- :and along tho banka of Westpoint Slough and an unnamed tributary thereof, = = =

- e me T wy e W wp e e YR e e M o owm W W Em % am ™ wm w

- e g
(Hore to bo-nsmed the river, harbor, oF watpiway coacsined,)

i1 Vestpoint Slough, =

8T about 1.0 mile sonthessterly of the mouth of Redwood Creek, San Mateo Caunty.
(Hero to bo namod thu acarest woll-known Joasllty—preforably o town or clty—and tho distance fa mlles and tonths from soms déflnits point io-the same,
sloting whethar abova or bolow or giving direotlon by points of eempm.)

California.7L LR I A A R R

.

e e en w e me @ W W A

lans shown on the drawing attached hereto merked fProposed

.in accordance with the
(Or drowings; clve filo number or otheée dofiaite identifeation marks, )

Dam and Levee East of Redwood Cr., San liateo County, California, Application by

-

Stauffer Chemical Co., Dated Deo. 1939"; - e e e = =~ T
subject to the following oonditions. o

,E__ . s . . . Ty t




(@) ‘That the work shall bo g:mut to the supervision and approval of the DILJ{I Engincor, Engincer Depnriment
at Large, n clmrge -of tho looality, who may temporarily suspond tha work at any'time, if'in his judgmeat, the interests
of navigation so reqnire,

(d) That.any material dredgod in tha proscoution of the work horein sutliorized shall be removed evenly, and no
largo refuse piles, ndgea aoross the bod of the waterway, or deep holes that may hava & tondenuy to canaa in;ury to navi-
gable chiannels or 4o tha binlks of the watorway shall ba left. If any pipe, wire, or cabla horeby authorized is Inid in o
trenck, the formatfon of pormanent ridges-noross the bed. of the waterway shall be-avoided.and Lthe back filling shall ba

80 dono 18 not to-inarcaso the cost of future dredging for navigation. Any materinl to be deposited or dumped under

this authorizntion; eitlier in the waterway or on. shora abpve high-water mark, shall be deposited or dumped st-the local-
ity shown on thae drawing hercta sftached, and, if so preseribed thdreon, within or behind a géod and substaptial bullk
head or bulkheads, such as will pravent escape of tho-material into the waterway, Jdéthe-materinl-ls-to-be-depasited—in
t—he—hﬂbe-ﬁ-oi—l\rew—Y—erkw;hm-xts-ndmccnHrtrxhubnrrwcten—orm—l’:ong—leland—Seund;—a'—panmit—thafeﬁev»mueﬁ-be-pre.
~rousli-obtained-from-tho Buporissrof Now-Vork-Harbon-Army-Buildiagr
{¢) Thatthere shall be no unreasonable interference with navigation by the warlt herem u.uthonzed.
(@) That {f inspections or:ary other operations By the United. States are nocossary in the interests of navigation, all
expenses oonneobed: tharewith sliall be barne by the permittee..
(& Thet no sttompt shiall ba ninde by tho permittee or the owxer to forbid the full and free use by the public of all
navigable waters at or adjacent fo the worl or structure
Thit if futurd opargiions by the United States requh-a an alteration in tha position of the struoture or work
hereitl authorized, or if, in the opinion of the Scoretary of War, it shall causa unreseonable. obstruction to the free navi-

" getion of epid water, the owner will bs required, upon due: notice from' the- Secretory of War, to remove or alter the

atructurnl worl or obstructions caused theraby without exponse to the United States, so as to render navigation. renson-
ably frog; easy, and unobstructed; and if, upon the expiration arrevecation of this permit, the straoture, fill, excavation,
or othor modification of the watercourse hereby authorizad shall not be completed, the owners shall, without expense
{0 the United. States, and to such eéxtént and in such time and manner s the Sedretary of War may requirs, Tomove
all or any portion of tha uncompleted structure. or fill and restore to {ta former condition the navigable capacity of the
wateroourse, No claim shall be'mads against the- Uiited States on account of any such remaval or alteration.

(g) That $he United States shall in no case be liable for any damage or infury to the structure or work ‘herein
guthorized which may be enused by or result from fubure opsrations undertaken Ly the Government for the conssrvation
or improvement of ‘navigatfon, or for-other purpeses, and no claim or right to compensation shall acorue from. apy such
damage.

(%) That if the display of lights and signals: on any work hereby ‘authorized is not-otherwise pravided for by law, :
" suoh-Lights and signala s may bo preseribed by the Bw k-fbeuaes—Bepmbmeuﬁ-o{-Gommee; ghall be installed

and maintained by and at the expense of the owner, "U. 5. Coast Guar
() That the perniittes stiall notify the snid distriot engineer at-what time the’ work will be commenaed, and as far
in advance of tha time of commencement as the snid district engineer may speoify, and shall also notify him promptly, in

-

-writing, of the commencerment of work, suspension of worl, if for a. perlod ‘of more than one week, resumption of work, -

and its completion,
{7} That if the structure or work herein authorized is not completed on or beiore .tham._.,_ils,h .......... - day

of .__..D—:ac.,e.mber...—.-.—.,., 19..)4'2_-1-&1115 permit, if not previously ravoked or speoifically extended, shall ceass nnd. be null '

and void

y authority of the Seoretary of War# P (Cﬂ'

., Thomas M, Robins,
: L Brigadier General,
' h .. . Acting Chief of Inglneers.

WAR 'IJDEUPABTMENT
Forzs No. 90
Revised Jan. 6, 1037 .
§=—8380 U. B, OOYERAKCHT PAINTIHG DFFICR
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REG. FUNCTIONS ~ BULL. INIEM orom Jurm

REGULATORY FUNCTION'S POLICY
ON
SECTION 10 JURISDICTION BEHIND DIKES (LEVEES)

A. POLICY:

Section 10 jurisdiction will be exercized over areas behind dikes 1f all
of the following criteria are met:

1. The area is gresentlz at or below mean high water (HHW),l

2. The area was historically at or below MHW in its "unobstructed, natural
state” (i.e. the area was at or below MHW before the dikes were built), and

3, There is no evidence (elevation data) that the area was ever above
MHW.

B. PROCEDURE FOR DETERMINING SECTION 10 JURISDICTION BEHIND DIKES:
1. First, determine present MHW for the area in question.
a. Use surveyed elevation data from the prospective applicant.
b. 1If elevation data are not available, use the survey technique

for determining MHW on the outboard side of the dike and project the MHW line
back to the area in question.

MHW line projected back

to— 8fa—in iueitiim
L—— L X1 ‘2 —'—";‘“ $3—>

MHW line -%’

Eo R

)

c. Those areas behind dikes that are presently above MHW (e.g. area
#2) are not subject to Section 10 permit requirements{provided they were above
MHW prior to 18 January 1972 or were filled to above MHW thereafter under Corps
permit] because criterion A(l) is not met. )

d. Those areas that are presently at or below MHW may be subject to
Section 10 permit requirements. To determine whether these areas (#1 and #3)
are subject to Section 10, two additional facts must be obtained {see criteria
A(2) and A(3)).

1/ Since most of our permit actions involve tidal waters, the term,mean high
water, is used here. However, in non-tidal navigable waters of the U.S., the
ordinary high (OHW) mark would be used : vice MHW.
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REGULATORY FUNCTION'S POLICY:SECTION 10 JURISDICTION BEHIND DIKES (LEVEES)
{Continued)

2. The second step is to determine whether those areas presently at or
below MHW, (areas #1 and #3) were historically below MHW before the dikes

were built (i.e. criterion A(2) must be met.

a. If available, use elevation data that were surveyed just prior
to or just after the dikes were built, More often then not, this information
is not available. However, check with the prospective applicant, the city and
county planning commissions and public works departments, the State Lands
Commission, CALTRANS and other pertinent sources,

b. 1If historic elevation data are not available, use the T-charts
of 1850-1897 to determine the location of the historic sloughs, if any, in
those areas that are presently below MHW. The premise is that the historic
sloughs were subject to the ebb and flow of the tides and thus were below MiW.

¢. Those areas presently below MHW (criterion A(1l)) and historically
below MHW as determined by 2a or 2b above, would fullfill criterion A(2).

d. If necessary, planimeter the ocutline of the historic sloughs to
determine amount of area that could be subject to Section 10.

3. If A{1) and A(2) are met, we will assume that A(3) is also met. If
the applicant can demonstrate through past surveyed data that the area presently
below MHW was at one time above MHW {e.g. the area was once filled and due te
subsidence, the area is now below MHW), we would not exercize Section 10
authority over that area because A(3) is not met,

A

C.Fong May 15, 1953

P

< T
C. FONG, Chief DATE
Regulatery Functions Br.



My name is Nate Dougherty and | work for the Surveys, Mapping and GIS section of the US Army Corps
of Engineers, Omaha District (NWQO). From time to time we provide GIS support for San Francisco
District (SPN) Regulatory. We were recently asked to assist in providing acreages of double-sided
sloughs within several work areas that were provided by SPN. This document describes the processes
used to calculate those areas.

Step 1: Download Historic T-Sheet

The original (non-georeferenced) T-Sheet was downloaded from NOAA’s Non-georeferenced NOAA
Shoreline Survey Scans page found at:

http://nosimagery.noaa.gov/images/shoreline _surveys/survey scans/NOAA Shoreline Survey Scans.ht
ml

The image was reviewed and contained a coordinate grid. The sheet indicated that coordinates were in
were in North American Datum 1927 (NAD27). Additional review during the geoprocessing process
supported this finding.

Step 2: Georeference T-Sheet

A new session of ESRI ArcGIS ArcMap was started. The coordinate system for the data frame was
changed to NAD27 to match the coordinates that are included on the T-Sheet.

| Feature Cache I Annatation Groups | Extent Indicators | Frame: I Size and Posttion |

| General | Data Frame | Coordinate System llumination I Grids

'* v| Type here to search - Q ﬂzl (,_:ﬂ - 3%

@ Guam 1963 .
€ Helle 1954

() MARCARIO SOLIS

Cj Mexican Daturm of 1993
@

(23 NAD 1927 (CGQTT)

Cj MNAD 1927 (Definition 1976)
@) NAD 1983

) NAD 1983 (2011)

A nan 1002 (rADcnsy

[m]

Current coordinate system:

GC5_North_American_1327 -
WKID: 4267 Authority: EPSG

Angular Unit: Degree (0.0174532925199433)
Prime Meridian: Greenwich (0.0)
Datum: D_Morth_American_1327
Spheroid: Clarke_1866
Semimajor Axis: 5378206.4
Semiminor Axis: 6356583.799938981
Inverse Flattening: 294,9786982

Transformations. ..

Apply |

Fiéure 1: Chaﬁgg Coordinate System
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The non-georeferenced image was then loaded into ArcMap and the Georeferencing Toolbar was
activated.

Georeferencing v X
Georeferencing = [T—dﬁﬂjpg v].,f" _,e{' T @ 2~ I:I

Figure 2: Georeferencing Toolbar

Next, the Fit To Display function was used to make the image visible within the data frame.

Georeferencing ~|| | T4643 jpg

Fit Te Display

Fit To Display

v | Auto Adjust
) Fit source layer to current display
Flip or Rotate

Transformation

Opticns...
Figure 3: Fit to Display

The Add Control Points feature was used to georeference the T-Sheet. This tool is found on the
Georeferencing Toolbar.

Georeferencing
Georeferencing - [T4G43pg

Add Control Points

Select control points from the
source (ungeoreferenced) layer to
the referenced map coordinate
layer. To enter target coordinates
manually, select the point on the
source dataset first, then
right-click and select Tnput X and
Y and enter the x and y target
lecations into the dialog

iy AT %\\\ i

Figure 4: Add Control Points



This tool is used by clicking on one of the coordinate tics denoted on the map. The coordinates of the
selected location indicated on the map were entered into the tool box. In this case, | zoomed to a scale
of around 1:300 to ensure that the center of the coordinate tic was selected.

InputXand V..
Input DMS of Lon and Lat...

Cancel Point

Input DMS of Lon and Lat
Input DMS of Lon and Lat...

@ Press F1 for more help.

Figure 5: Add DMS of Longitude and Latitude

Enter Coordinates DMS

Degree
Longitude: 122 09 0 DE @w

Latitude: 37

Figure 6: Add DMS of Longitude and Latitude

This step was repeated on 18 different coordinate tic marks at various points around the image.



Georeferencing ~

Figure 7: All Coordinate Marks

T-4643 jpg

The total RMS Error for the georeferenced image was 2.689.

Link O x
g 44‘."' Total RMS Error: Forward:2.689e-005
Link ¥ Source Y Source ¥ Map ¥ Map Residual_x Residual_y Residual
1 8758:35:3,523E 3555: 8:31.1645  122: 7:43.320W 37:29:52,.710N 8.96608e-005 1.69215e-005 1.91501e-005
2 7963:2416.0... 2605:53:15.2... 122 7:59.999W 37:31:0.001N -1.6202e-005 2, 44064=-005 2,92947e-005
3 6529:5%4.061F 7163: 6:47.0095 122:12:0.000W 37.28:0.001N 1.76445e-005  -3.75971e-005 4.15316e-005
4 2892:23:31.6... 4209:35:50.2... 122:13:59.999W 37:31:59.999N a -2.7566e-006 2.7566e-006
5 4488:18:58.7... 7064:41:19.5... 122:13:59.999W 37:28:59.999N  -1.59975e-005  -2.05495e-006 1.61289e-005
6 9558:57:13.3... 546L:23:43.7... 122 7:59.999W 37:28:0.001IN  -2,27916e-005 2,78413e-005 3.59804e-005
7 5467:38:7.0490E 5262:31:51.3... 37:30:0.000N 2.69385e-005 1.1748%e-005 2.93891e-005
8 3732:38:39.4... 7491 3:28.8185 37:28:59.999N  -2.33743e-005 5.79217=-006 2,40812e-005
9 2609:3%30.0... 5590:36:23.0... 37:31:0.001N 1] 5.19181=-005 5.19181e-005
10 3115:16:54.4...  2829:4Z:12.6... 122:13:0.001W 37:32:60.000N 1.00302e-005 4.12127e-005 4.24157e-0035
11 5693:15:23.6... 3883: 8:50.8245 122:10:59.999W 37:31:0.001N  -4.11663e-006 5.869672-007 4.15326e-006
12 8043:40:21.3... 6312:38:20.5... 122:10:0.001W 37:28:0.001N 1.33317e-005  -5.41763e-006 1.43905e-005
13 5162: 0:42,876E 2931:21:3.1395 122:10:59.999W 37:31:59.999N -1.1694e-005 3.96063e-006 1.23465e-005
14 6979:46:11.2... 4408:25:43.0... 122:10:0.001W 37:30:0.000M 1.61035e-005  -1.66594e-005 2.31702e-005
15 4180:33:33.6... 4736:47:11.9... 001w 37:31:0.001N 1.11273e-005 1.862372-005 2.16947e-005
16 4404:46:13.0... 3356: 0:48.9535 :0.000W 37:31:59.999N  -9.29947=-006  -2.24482=-005 2.42982e-005
17 7205:14:46.2... 3030:1L:48.3... 122; 9:0.000W 373L0.00IN -1.75292e-006  -1.35895e-005 1.37021e-005
18 9331:48:40.5... 6837:12:3.8305 122: 9:0.000% 37:27:0.000N 0 -2.00634e-005 2.00634e-005
Transformation: 1st Order Polynomial (Affine) -

Auto Adjust

Degrees Minutes Secands

Figure 8: Link Table

Forward Residual Unit : Unknown




Step 3: Rectify and Reproject Image

The image was then rectified to create a new georeferenced image for use in ArcMap.

Geereferencing ~

Update Georeferencing
Rectify...

Rectify

Update

Auto Ag

Flip or Rotate

Save the current warp to a new
dataset,

Transformation [
Delete Links

Reset Transformation

Options...

Figure 9: Rectify Image

Save Az e '_XSJJ
Cell Size: 0.000023
MoData as: 256

I Resample Type: Mearest Neighbor (for discrete data) 'I
Output Location: E:\GIS\San_Frandsco'\t-sheets\Work @
Mame: rec_T-46431.4f Format: TIFF -
Compression Type: NONE - ((:loplwupg:ssion Quality 75

Save Cancel

Figure 10: Save Rectified Image

The newly rectified image is loaded into ArcMap.

B Unttiedm - etz A

File Edit View Bookmarks Insert Selection

DSES BB X(9 ™ &
Editor ~
Table Of Contents 1 X
& oG8
=L | @ & Layers
= & Rec_T-46431.tif
Value
© High: 255
W
A
L Low: 0
]
A

Figure 11: New Image in T.O.C.



All other previous data that was used to calculate area for this project is in the
NAD_1983_UTM_Zone_10N projection. A reprojection was performed on the image to match the other
data:
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Figure 12: Reprojéct Image

Step 4: Digitize Sloughs

A new polyline shapefile was created in the NAD_1983 UTM_Zone_10N. Slough outlines were digitized
at a scale of 1:2500. Where they coincided, the new lines were snapped at the shapefile boundaries of

the existing Areas of Interest polygons that were created during a previous study. This would allow the

slough areas to be totaled for each area of interest.
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Fi_gure 13: Digitize Slough Boundaries



Next a polygon feature class was created from the digitized line feature class.

Figure 14: Create Polygon

Step 5: Adding fields and Name Attribute Population
Acreages were then calculated on the new slough polygons shapefile created in the last step.

Two fields were added to the polygon shapefile: Acres and Name. These were created using the Add
Field feature.
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Figure 15: Add Acres Field Figure 16: Add Name Field

each area were selected using the Selection Tool in ArcMap.
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Figure 17: Select Polygons






Next, each work area was selected in turn in order calculate area:

Table O x

ERIR-RL=-L RN

Double_Sided_Sloughs_T4643 *
FID | Shape* | Id Acres Hame

s

Polygon
Polygon

0| 6.009404 | Bittern Complex

0| 1.668567 | Bitern Complex
Polygon 0 | 19.626185 | Bittern Complex
Polygon 0| 0.252697 | Bitern Complex
Polygon 0 2.41325 | Pickle Complex

0

0

0

0

Polygon 18.35358 | Pickle Complex
Polygon 0.958586 | Pickle Complex
Polygon 5.635088 | Pickle Complex
Polygon 1.945813 | Pickle Complex

MoA 0 r M E (4 out of 9 Selected)
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Figure 20: Select by Complex Name

Statistics were run on the Acres field for the selected records. This gives the total acreage for the
selected Complex Area.

Figure 21: Calculate Statistics

Final Calculated Area Totals:

Area Name Acres
Bittern Complex 27.56
Pickle Complex 29.31
Total 56.87
Peer Review

| have reviewed the data and methodology that Nate used to conduct this analysis. | find the method
used to distinguish the sloughs and the method for attributing the sloughs with the associated complex
to be sound. The acreage calculations resultant from the geoprocessing are valid.
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Geographic System Specialists
HNC Environmental Munitions Center of Expertise — Env Compliance and
Management Branch
402-697-2441
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