R EpOris in 2004 & 2005
—{CErps surveys and other responses

Rapanes & Carabell decision

ditieRalfnavigakle waters
Spiersiteaieweters including| interstate wetlands

=@therwaters including intrastate, non-navigable waters
WiithNRterstate/foreign commerce connections

Impoeundments off waters otherwise defined as waters, of
the U.S.

Tributaries of the above
Territorial seas
Adjacent: wetlands




/ lRtermrregulation
yaaRECllaton & Congressional Amendments
79 Clviletilieleelso)p)
B5RIVErside v. Bayview Homes.
: ERPA's Migratory Bird Memo
1986 Prreamble on “Migratoery Bird Rule”
2001 Supreme Court decision in SWANCC v. USACE
2003 ANPRM & Rulemaking
2004/5 GAO reports
2006 Rapanos & Carabell ULS. Supreme Court cases

’_

R vesed onrhlue heron use of ponds.

> rlofellglef
= Reasoning could be extended further: CWA intended some
connection to navigability,
— Didinot invalidate existing regulations
— Hasiimplications for alll CWA programs, not just 8404




! | How Far Upstream ?t

Ephemeral ——.
P cintermittent——» /

Erosional " gheetflow

Perennial Features o spowmelt

> 4

&3

Subsurface Flow

T . (discrete)?

Ditches?

/ — Pumps?
£—Pipes?

£ Sheetflow over upland?
_— Groundwater

(non-discrete)?
x N
~—— Storm Drain Systems?

Included as “Tributaries”/
Waters of U.S.

Dec 03: Announcement to discontinue
rulemaking




BNE/OISTlidies GGIWA POSESTVANCE
glemierredorn Proceeltfes

2005 Study

N-JD Consistency?

- Request: by: Reguest by:

Congressman Ose Senator Lieberman

of Enlginesrs

(60 200455ty — FRdings:

INONONCIUSIONS:
=GOS EPraCtiCes are inconsistent
=SUIfCIENt documentation practices

Report recommendations
— Reguirermore documentation on district jd decisions
— Survey:allfdistrict jdi practices
— Evaluaterwhether and how: differences resolved




AT/ Corps Respolise
0) 2004 GAC) Hedoft

= llRventorny district practices

= [Develop an adaptive management plan te
proevide clarity on JD practices

g

== _-équired districts to post final actions
BRAFthEIr Web sites

Collected and analyzed data en njd
WELEKS

Revising| jd/njd ferms




it S| Vi AllFSSIIDIStHcts Queried
Vel IViay 2004
HYACISUACH precedures forr JIDS
IPEIE/CoREaSE diStrct

— Mere guestions than answers
— Another survey?

==Hdentify practices
=Review legal
applications
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ofErJg]rJear.s : Su rvey #2, COnt. -

VEVFIOONIEIGES
BIDIEiricts provided 30 days to complete

= SUrvey is:
= A data inventory tool
— Nt guidance
— Niot toexpand/contract jurisdiction

Drzifi
s S
Tecnnical Fincings

on CYWA Dreifi

Juglscliction) Tachnical Mzritzl]

o CYWA
Not for Relezss Juriscliciior)

Nt for Relszsg




Stimmarized actions taken under 33 CFR
328.3(a)(3)

= Reviewed data collection efforts taken to
comprehensively characterize the aguatic reseurce
losses associated with SWANCC

EONecommendations

= Cepsiand EPA finalize guidance establishing
precess for HQ approval of JD calls based
splely on (a)(3)

— Corps require detailed rationales for ne-JD
decisiens




Caraell. Determine Iff a wetland 1s
“adjacent” I separated by a man-made
pemmiirem a trbutary (I.e., a man-made
diteh) ternavigakle waters.

S Rapanoes (one plurality epinion, two
CORCUrrING opinions, and two dissenting
epInIens), With no single epinion
commanding a majority of the Court.




" end RV e relatively permanent,
stzipiclinlef o) contlnuously lewing
B EUIES O Weater” connected to

= iraditionall havigable waters, and to
SWwetlands with a continueus surface
connection te” such relatively
PErmanenit waters.

== ektends Beyond water bodies that
are traditionally considered
paviganie.
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73 LLg

[ the wetlands, either alone
B combination with similarly;
Sitbated lands in the region,
signcantly afifect the chemical,
physical, and biological integrity of
other covered waters more readily
understeed as ‘navigable.’

seritirie) oglplen —Cef s regulations are
sEEBIENRLEPrEtation off CVWA

gcision/guidance does not address
SWANCC nor does It affect the Joint
Viemerandumi issued by the General
Ceunsels off EPA and the Army dated
January 10, 2003.
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Guldzirice Doclirnerfts
2 Merros
ay Polnis
Flignligfres
O3 & As

Maclla Ralazise

e
= SSnteragencysGuidance
of Enlgjinesers 0) 1]
- CWANUrisdiction
_F Ilowmg the U S Supreme Court's Decision
RHaoanosava U S & Caragal e Uss),

SL f ary BINKEY/ PoIRLS:
~ :e eEncIies Williassert jurisdiction over the
ollowvieie) YWelte g5z
BEragenRciesiwillidecide jurisdiction ever the
=Selleywing waters based on a fact-specific analysis
Lo determine whether they have a significant
peExus withra traditional navigable water?

Jieragencies generally will not assert jurisdiction
over: the follewing features?

Tihe agencies will apply the significant nexus test
as fellows?
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US Aril

oo dInation/Elevaticnisss
| PrOCess

~Jsolated Waters

Precess aboeve with copy sent directly,
o HQ (HQ review — 21 days)

JD) Eorrr)
Gulclegoal
RIEINS

SLooortirie) Doclrriernts

12



Us Ary €
of Erlgineers

SRpCosInsHcHonsoacSeldSEnincompletna therApprovedisumsdictional
ERECHINEIBNOHT)L This doctmentisintended to berused as thel ULS: Army: Corps off
REGUIELORANENenalI Standand Operating Procedures for conducting an approved
el EErnmpaton (GD) and dechmenting practices to support an approved JD until this
Is furiner ravigselzplefgissi=el;

This document was prepared by the Corps and the EPA.

Us Arrnly
of Enlginesrs

Yellowstone River,

TNWSs are jurisdictionall under the CWA.

14



lMississippi River, LA

o N

Navigable
Waters

|'§ i
1 /
1‘1———' Man-made barrier
| -1

— Adjacent wetland
i

Wetlands adjacent to TNWS are
Jurisdictional under the CWA.

RPWsiare jurisdictional under the CWA. As a matter of policy, field
stafifwill include in the record any available infermation that
documents, the existence ofi a significant nexus between a TNW and an

RPW: that is not perennial.

15



US Ariy Corps)
of Erlgineers

Wetlands diectly abutting RPWs that flow directly or indirectly: into
NNV are jurisdictionall under the CWA. Asia matter of policy, field
stafifwill include in the record any available infoermation that

documents the existence of a significant nexus for a wetland! directly,
abutting| anrRPW that isinet perennial.

Us Arinly Corgs
of Enlginesrs

Wetlands adjacent to but not directly abutting RPW:s that flow:
directly or indirectly into TNWs are jurisdictional under the CWA
Where there isia “significant nexus” with a TNW. For each specific
reguest fior wetlands adjacent but not directly abutting RPWS;, field
stafifwill need te perform significant nexus evaluation'to
determine if tributary is jurisdictional under the CWA.

1A



NITVACOI9
of Enginsers i —

—~

Unnamed ephemeral tributary, ID

Non=RERWSs are jurisdictional under the CWA where there is a
“significant nexus:” with a TNW. Eer each specific request: for non-
RPWS; fieldi stafffwilllneed to perform significant nexus evaluation to
determing ifi tribuitary in combination with its adjacent wetlands; (ifi
any) s jurisdictional under the CWA.

ENVElleds Adjecent to
of Eflgflngers Non_BPWS

Us Arily Ce

Wetlands adjacent te non-RPWs that flow directly or indirectly into TNWs are
Jurisdictionallunder the CWA where there is a “significant nexus” with a TNW. Fox
each specific request, field stafif will need to perform significant nexus evaluation to
determine if tributary is jurisdictional under the CWA.

17



NITVACOI9
of Erlgineers

For'each specific request for isolated waters (including isolated
wetlands)), field staff will need to make a case-by-case
determination on jurisdictional status of resource. HQ concurrence
reguired.

Us Arrnly
of Enlginesrs

i jog] 1l
gEticsiand UunCHeNS O the trlltitary/; 1Eselif I combination\with
WENSHENHemmEd By any wWetlands adjacent to the trilbutany to
INENIRhEYAEVE more! thian aniinsulkstantial or speculative effect on
ehemiczlphysicaliand/or bielogical integrity, of TINWS.

SIEEERGiydrelegic factors such as:
Beltime; duration;, and frequency of flow, including consideration ofi certain
physicalichiaracteristics of the tributary

Plexmity te the traditional navigable water
Size olrthenwatershed

average annual rainfall

average annual winter snow pack

A consideration of ecologic factors such as:
the ability of the tributary and its adjacent wetlands (if any) to carry pollutants
and flood waters to traditional navigable waters
the ability of the tributary and its adjacent wetlands (if any) o provide aguatic
habitat that'supports biota ofi a traditional navigable water
the ability fior adjacent wetlands to trap and filter pollutants or store flood
waters
the ability to: maintain water quality:




US Arrrly Corg
of Erlgineers

_ WesSt are disunouisiaile
WIENIEGTIaphIceatunes deserbed lbelow where such
mEIGINWWALErS aifer tilbutaries and may. have a significant:

IrgEBEraphIcalffeatures (e.g., ditches, canals) that
gEpprArElatvely permanenti (continueus at least
eespnaliy)rlevw directly or indiirectly inte TNMWS, or between
er(ermere) waters of the U.S., including wetlands, are
Jursdictionalwaters regulated under the CWA.

Certain genelaphic fieatures (e.g., swales, ditches, pipes) may
contrilbuite to a surface hydrologic connection where the
leatures:

— replace or reloecate a water of the U.S., or
— connect a water of the U.S. to another water of the U.S., or
— provide relatively permanent flow: to a water ofi the ULS!

i
R DILCHES, SWAlES, &

— -

Featlies

10



SuL AlEsyerosional features (e.g. gullies)
auisinalliwWashes characterized by, low

ditchess (Including roadside ditches)
excavated whelly in and draining only.
uplandsiand that do net carry a relatively
permanent flow of water

uplands transporting over land flow
generated frem precipitation (1.e., rain
evenits and snewmelt)

— Flale] VisTEs
= Eoondination fior NWPs

DItChes
— lrrigation: Construction & Maintenance
— Drainage: Maintenance

20
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US Army Corps
Off Engineers

USACE H@IRegulateny/ \WebI Page:
Einkeymiusaceranmy.mil/inet/itnctions/cw/cecw/iea)!
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