43. Stormwater Management Facilities. Discharges of dredged or fill material into non-tidal
waters of the United States for the construction of stormwater management facilities, including
stormwater detention basins and retention basins and other stormwater management facilities; the
construction of water control structures, outfall structures and emergency spillways; and the
construction of low impact development integrated management features such as bioretention
facilities (e.g., rain gardens), vegetated filter strips, grassed swales, and infiltration trenches. This
NWP also authorizes, to the extent that a section 404 permit is required, discharges of dredged or fill
material into non-tidal waters of the United States for the maintenance of stormwater management
facilities. Note that stormwater management facilities that are determined to be waste treatment
systems under 33 CFR 328.3(a)(8) are not waters of the United States, and maintenance of these
waste treatment systems generally does not require a section 404 permit.

The discharge must not cause the loss of greater than 1/2-acre of non-tidal waters of the
United States, including the loss of no more than 300 linear feet of stream bed, unless for intermittent
and ephemeral stream beds the district engineer waives the 300 linear foot limit by making a written
determination concluding that the discharge will result in minimal adverse effects. This NWP does
not authorize discharges into non-tidal wetlands adjacent to tidal waters. This NWP does not
authorize discharges of dredged or fill material for the construction of new stormwater management
facilities in perennial streams.

Notification: For the construction of new stormwater management facilities, or the
expansion of existing stormwater management facilities, the permittee must submit a pre-
construction notification to the district engineer prior to commencing the activity. (See general
condition 31.) Maintenance activities do not require pre-construction notification if they are limited
to restoring the original design capacities of the stormwater management facility. (Section 404)




