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Review Oficer (RO: Martha S. Chieply, US. Arny Corps of Engi neers
(USACE), M ssissippi Valley Division

Appel | ant s/ Applicants: M. Fennon Rogers and M. John Beach, Covington
Loui si ana

Aut hority: Section 404 of the O ean Water Act

Recei pt of Request For Appeal (RFA): 31 July 2001

Appeal Conference and Site Visit Date: 26 Septenber 2001

Background Information: On 22 Cctober 1999, Messrs. John Beach and
Fennon Rogers applied for a Departnment of the Arny Permit. The
Appel | ants proposed to clear, grade, excavate and fill for the

devel opnent of a residential subdivision on approxi mately 20.7 acres of
land in St. Tammany Pari sh, Loui siana.

The project site is located within the New Ol eans D strict (MN).
The proposed subdi vi sion devel opnent was advertised in a public notice on
27 Decenber 1999. The wetl ands acreage to be inpacted was 20.7 acres.
The Appell ants propose to develop 14 hone sites to nmeet the |ocal demands
for housing opportunities in the $90, 000 to $130, 000 range.

Based on a prelimnary evaluation of the revised proposal and agency
coments, the MN s letter and Deci sion Docunment (MN DD), dated 8 June
2001, determ ned that the proposed project was contrary to the overal
public interest and denied the permt. The denial decision was based on
MN' s findings that the proposed project would adversely inpact noderate
to high quality wetlands that support fish and wildlife resources,
mai ntain local water quality, and provide stormwater storage
capabilities. The MN advised Messrs. Rogers and Beach of the USACE
Adm ni strative Appeal Process.

Messrs. Beach and Rogers submtted a conpleted RFA on 31 July 2001.
The RFA was received within the requisite 60-day tine period.

I nformati on Received and Its Disposition During the Appeal Review:

1. Prior to the appeal conference, the MVN provided a copy of the

adm nistrative record. The appeal of a denied permt is limted to the
information contained in the adm nistrative record by the date of the Notice
O Appeal Process (NAP) for the denied permt. The NAP for Appellants was
dated 8 June 2001

2. Prior to the appeal conference, the RO provided a |list of questions to
the MWN and the Appellants to be asked in the appeal conference.



3. At the appeal conference, the MVN provided a witten response to the
guestions asked in the appeal conference, which was considered to be
clarifying information

4. At the appeal conference, the Appellants provided a witten response
to the questions asked in the appeal conference; this was considered to
be clarifying information.

5. At the appeal conference, the Appellants provided sel ected pages from
Appendi x B, Chapter 40 of the subdivision ordinance for St. Tanmmany
Parish. This informati on was considered to be clarifying information.

6. At the appeal conference, the Appellants provided an undated

t opographic map depicting the Appellants' property to other referenced
permt decisions and subdivisions. The portion of the map depicting the
Appel | ants' property, Tammany Hills subdivision and Hal | mark Homes, is
al ready contained in the admnistrative record. The nmap references two
permt decisions (Reiche and E2-200-4118). These references are new

i nformati on and were not considered. The topographic map appeared to be
simlar to the Covington, Louisiana topographic map dated 1955 and | ater
photo-revised in 1968 and 1994. Cher than the references to the two
permt decisions, the undated map woul d be considered clarifying

i nformation.

7. During the appeal conference, the Appellants provided sel ected pages
fromthe United States Departnment of Agriculture, Soil Conservation
Service Soil Survey O St. Tanmany Parish, Louisiana. This information
was considered to be clarifying information. One soils nmap references
two permit decisions (Reiche and E2-200-4118). These references are new
i nformati on and were not consi dered.

8. At the appeal conference, the MVN provided a copy of the Statenent of
Fi ndi ngs for Hallmark Honmes and the Departnent of the Arny Permt

Eval uati on and Deci sion Docunent for B.I.L., L.L.C, Corps of Engineers
file nunber EB-19-980-2596. This information was considered to be
clarifying information

9. After the appeal conference, the MVN provided a Covi ngton, Louisiana
t opographi c map dated 1955 and | ater photo-revised in 1968 and 1994. The
t opogr aphi ¢ map was consi dered clarifying information (enclosure 1).

Copies of all clarifying information received fromthe Appellants and the
M/N wi || be provided to both parties.

Sumary of Appeal Deci sion

Appel l ants' Reason 1: No nerit - The MVN adninistrative record showed
that the subject wetlands were noderate to high quality pond cypress/pine
savannah conpl ex wet | ands.




Appel | ants' Reason 2: Merit - The MVYN did not provide substantia
information to show the need to require the Appellants to provide a
detail ed market analysis regarding the availability of honmes and need for
t he proposed subdi vi si on.

Appel l ants' Reason 3: Merit - There was insufficient information in the
adm nistrative record to substanti ate whether or not on-site or
alternative sites are available to the Appellants.

Appel | ants' Reason 4: No Merit - The MVN s assessnent of the inpacts to
soil s was appropri ate.

Appel | ants' Reason 5: Merit - The MVN shoul d devel op additi ona
information to determine the inpacts of this project on the issues of
concer n.

Appel I ants' Reason 6: | nproper appeal ground - The Appellant's claim
that this permt denial constitutes a taking is outside the purview of
the regul atory appellate process and will not be considered by the Review
Oficer.

Basi s for Appeal as Presented by Appellant (paraphrased fromthe
Appel l ants' RFA and presented in bold lettering):

Appel | ants' Reason 1: The MVN s opinion that the project's 20 acres
consi st of high quality, forested wetlands is not born out by physical
i nspecti on.

FINDING This reason for appeal does not have nerit.
ACTION: No action is required.

DI SCUSSI O\ The adm ni strative record contains sufficient information
to show that the subject wetlands are noderate to high quality pond
cypress/ pi ne savannah conpl ex wetlands. The MWN determ nation of
quality varied. There was sufficient information to support a finding
of noderate quality wetland as to habitat function and value. The
adm ni strative record al so showed that the site wetlands are high

qual ity because of the property's water quality and flood contro
functions and val ues.

The comments provided by the resource agencies and the site visit
support the MVN determ nation that the site contai ned noderate wetl ands
habitat functions and val ues. The subject site is part of a contiguous
wetl and, relatively unfragnented. Comments by the Environnental
Protection Agency state that the project area provides noderate val uabl e
habi tat for indigenous and mgratory avian species. The U S Fish and
Wldlife Service (FW5) attested to the degree of plant species richness.
The MVYN credibly determ ned that the property's pine savannahs are
extrenely inportant since nost of these native plants cannot exist in
other wetland types and many are rare throughout the state due to the
[imted natural range and potential habitat |oss. Though the FW5
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acknow edged that the project area was exhi biting shrub and over-story
encroachnent, it deenmed this condition was caused by a | ack of frequent
burning. The adm nistrative record docunmented that the quality of the
wet |l ands habitat for many terrestrial species at the project site had
been reduced sonmewhat due to historic logging activities at the site.

In addition, the admnistrative record showed that the MVN properly
considered proximty of other devel opnents and determi ned that the
proj ect pine savannah wetlands are high quality due to their functiona
ability to hold stormand fl oodwat er and reduce the flow of non-point
source pollution into nearby watercourses. The adm nistrative record
i ncl udes comments that were received fromprivate individuals who reside
i n neighboring residential devel opnents. These comrents communi cat ed
concerns that the devel opnent woul d increase flooding in the vicinity.
The FWS determ ned that the pine savannah wetlands in the project are
aquatic resources of national inportance which provide floodwater storage
and performwater quality mai ntenance functions by reduci ng excessive
di ssolved nutrient levels and filtering pollutants. The Environnental
Protection Agency stated that mnor contributors of nonpoint source
pol lutants taken cunul atively wi th other devel opnment occurring in and out
of wetlands in St. Tammany Parish coul d be significant.

The administrative record contai ned Appellants' information, which
noted flood zone designations and proximty to other
devel opnments/utilities to support their reason for appeal that the
project wetlands are not high quality. The Federal Emergency Managenent
Agency's fl oodpl ain designation is a factor, but does not singularly
determ ne the quality of wetlands under Section 404 of the O ean Water
Act. Considering all of the information in the adninistrative record,
t he substantial weight of the informati on shows that the project wetl ands
are high quality due to their functional ability to hold storm and
fl oodwat er and reduce the flow of non-point source pollution into nearby
wat er cour ses.

Appel I ants' Reason 2: The MVN s assessnent that there are sufficient
| ots available to nmeet housing demand is not supported by the substanti al
wei ght of evidence in the admi nistrative record.

FINDING This reason for appeal has nerit.

ACTI ON:  The MVN shal |l provide substantial information to support its
reason for requiring the Appellant to provide a detailed nmarket anal ysis
to support the need for the project. If the MVN determ nes that an

i ndependent review of project need is warranted, then the scope of the
MVN s eval uation should be proportionate to the significance of the

i mpacts associated with the proposed devel opnent. Upon concl usion of the
i ndependent review, the MVN shall undertake a new 404 revi ew based on the
addi tional information and/or revised anal ysis.

DI SCUSSI ON:  The Corps of Engineers regulations require the MWN to
eval uate project need as part of the public interest review The MN
did not provide substantial information to show the need to require the
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Appel l ants to provide a detail ed market analysis regarding the

avai lability of hones and need for the proposed subdivision. The scope
of the analysis is to be proportionate to the significance of the

i npacts.

The Corps of Engineers' public interest review should
bal ance the econom c need for a project along with other factors
of the public interest. Pursuant to the regulations at 33 CFR
Section 320.4(a)(1l), "the decision of whether to issue a permt
will be based on an eval uation of the probabl e inpacts, including
cunul ative inpacts, of the proposed activity and its intended use
on the public interest.” An evaluation of project need is
consistent with the regulatory obligations concerning the public
interest review

The MVN did not provide sufficient reasons for requiring the
Appel lants to provide a detailed analysis that assessed the need for the
project. Corps of Engineers regulations at 33 CFR Section 320.4(q)
specifically grant deference to the applicant on project need:

When private enterprise nmakes application for a permt, it
is generally assuned that appropriate econoni c eval uations
have been conpl eted, the proposal is economcally viable
and is needed in the market place. However, the district
engi neer in appropriate cases, may nmake an independent
review of the need for the project fromthe perspective of
the overall public interest.

The fact that a project is located in or near wetlands, alone, is
insufficient to require nore than cursory evaluation of the need for the
project. Qher than stating that noderate to high quality wetlands may
be inpacted; the adm nistrative record |acks sufficient information for
requiring a nore detailed assessnent of project need. The preanble to
t he Federal Register, page 41208, Vol une 51, Nunber 219, 13 Novenber 1986
provi des a discussion of public comments and final changes to specific
sections of the regulation and references the depth of the eval uation

The district engineer may determ ne that the inpacts of
a proposed project on the public interest may require
nore than a cursory eval uation of the need for the
project. The depth of the evaluation woul d depend on
the significance of the inpacts and in unusual circum
stances coul d include an independent econom c anal ysis
(enphasi s added).

On remand the MVYN shoul d provi de necessary information to support
requiring additional analysis fromthe Appellants regarding the need for
proj ect .



Appel | ants' Reason 3: The Appellants disagree with the MVN s finding
t hat devel opnent of snmaller lots was a practicable alternative.

FINDING This reason for appeal has nerit.

ACTI ON: The MVYN shal |l provide additional information to substantiate its
finding that practicable alternative sites are available to the
Appel l ants. The information needs to directly correlate to the

Appel  ants’ primary purpose and shoul d consider alternatives both in
terms of the Appellants’ w shes and capabilities and in terns of the need
for, or the purpose to be served by the proposed activity.

DI SCUSSION:  While the MUN stated that on-site mnimzation alternatives

exist, there is insufficient information in the adm nistrative record to

substanti ate whether or not on-site or alternative sites are available to
t he Appell ants.

The CWMA Section 404(b)(1) Quidelines allow the MN to assune that
non-wetl and alternative sites for non-water dependent activities are
available to the Appellants. The adm nistrative record contains
information fromthe Appellants that refutes this assunption. The
Appel | ants provi ded exanpl es of alternative sites and di scussed reasons
why they were inpracticable (letters dated 7 August 2000, 13 February
2000, and 28 April 2000). The MN acknow edged receipt of the
i nformati on but discounted it as "mninmal" (MN Decision Docunent,
General Evaluation). There is insufficient information in the
adm nistrative record to support MVN s conclusion that this information
i s i nadequat e.

The MVN concl uded that the proposed devel oprent (filling) does not
include all appropriate and practicable on-site nmeasures to mnimze
potential harmto the aquatic ecosystem The administrative record shows
that sone mnimzation alternatives may not be available to the
Appel l ants. I n the appeal conference, the MVN stated that during the
permt evaluation the MVN and Appel | ants di scussed preserving portions of
the site. The administrative record contains information from FW5s whi ch
recommends that inpacts to project wetlands be mnimzed by reducing the
size of each lot to a half-acre or less and placing a conservation
easenent on the avoided area (14 January 2000 FWS letter). However, the
Appel l ants responded by showi ng that | ot reduction would be inpracticable
due to St. Tanmany Police Jury's water/sewer systens requirenents for
subdi visions with greater than 14 hones. The MYN had determ ned that a
conservation servitude by a third party on half of the property was not
possi bl e because of size. The admi nistrative record is silent on whether
any other wetland m nim zation options are avail abl e and practi cabl e.

On remand, the MVYN shoul d provide sufficient information to
substantiate its finding that a practicable alternative is avail able and
capabl e of being utilized after taking into consideration cost, existing
t echnol ogy, and logistics in light of overall project purpose (40 CFR
230.3(q)). Regulatory Cuidance Letter (RA) 84-09, 3. c. Practicable
Al ternatives provides that:




The di scussion of practicable alternatives for any or all
of the above requirenents shoul d be guided by the rule of
reason, and shoul d consider alternatives both in terns of
the applicant’s wishes and capabilities and in terns of the
need for or purpose to be served by the proposed activity.

Regul ations found in 33 CFR 320.4(r)(i) encourage districts to
di scuss with the applicant project nodification to mnimze
adverse project inpacts:

As a result of these discussions and as the district

engi neer’s eval uation proceeds, the district engi neer nay
require mnor project nodification. M nor project

nodi fications are those that are consi dered feasible (cost,
constructability, etc.) to the applicant and that, if
adopted, will result in a project that generally neets the
applicant’s purpose and need.

The Appellants allege that reducing lots sizes would require
installation of a central sewage systemthat they cannot afford. In the
absence of cost information by the Appellants, the MUN may el ect to
request that Corps’ econom sts provide relevant cost information. RG
93-02, Guidance on Flexibility of the 404(b)(1) Guidelines and Mtigation
Banking, 3. b. Relationship between the Scope of Analysis and the
Scope/ Cost of the Proposed Project, states that the | evel of analysis
required for determning which alternatives are practicable will vary
dependi ng on the type of project proposed:

The determ nation of what constitutes an unreasonabl e
expense shoul d general ly consider whether the project
cost is substantially greater that the cost normally
associated with the particular type of project.

Additionally, the RGE 93-02 refers to the rel evant consi deration for
i ndi vi dual honeowners and snal | busi nesses in determ ni ng what
constitutes a practicable alternative:

It is inmportant to enphasi ze, however, that it is not a
particul ar applicant’s financial standing that is the
primary consideration for determning practicability, but
rat her characteristics of the project and what constitutes
a reasonabl e expense for these projects that are nost

rel evant to practicality determ nations.

In evaluating off-site alternative subdivision sites for devel opnent the
MYN shoul d consi der gui dance found in RG 88-13:

When consi deri ng what wei ght the inpacts of a project,
requiring a permt wll be given in NEPA deci sions,
district engineers should consider whether another
project, not requiring a permt, could likely occur at
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the site or in the vicinity, and whether its inpacts
woul d be simlar to inpacts of the project requiring a
permt.

Appel | ants' Reason 4: The MVN s statenent that the site's soils are
unsuitable for residential uses is unsubstantiated. The soil type has no
bearing on the project.

FINDING This reason for appeal does not have nerit.
ACTION:  No action is required.

DI SCUSSI ON: The MUN s assessnent in the adm nistrative record of the
impacts to soils found in the substrate was supported by substantia
information. The MVN s finding was appropriately based on recogni zed
i nformati on sources.

The Corps of Engineers regulations in 40 C. F.R Section 230.11
require factual determ nations of the potential short-termor |ong-term
effects on the aquatic environment. The nature and degree of effect to
t he physical substrate is one of the factual determ nations used in
maki ng a finding of conpliance or non-conpliance with the 404(b) (1)
gui del i nes.

MVN DD entitled Substrate, characterized the primary soil type as
GQuyton silt loam and anal yzed the anticipated changes to this soil type
fromthe proposed devel opnment. The adm nistrative record contains
sufficient information that Quyton silt |oans and Myatt fine sandy | oans
are situated in regions that serve as fl oodwater storage areas and ground
wat er recharge sites. Fill activities associated with the residentia
devel opnent woul d conpact the substrate, decrease surface porosity, and
i ncrease slopes. The direct inpact to the area soils would reduce the
wetland's ability to function as a flood retention area. The

adm ni strative record shows that the MVN appropriately relied on soils
i nformati on obtained fromthe United States Departnent of Agriculture,

Soil Conservation Service Soil Survey O St. Tammany Parish, Loui siana.
The soil survey sufficiently supports the MUN' s finding that the soils
are poorly suited to urban uses because of flooding, slow perneability,
and | ow strength for roads. The poor suitability of the site’s soils for
housi ng devel opment does not in itself preclude devel opnent, but was a
contributing factor in the MUN review

Appel | ants' Reason 5: The devel opnent will have no effect on flow
patterns due to the |ight inpact of |ow density of devel opnent. The
devel opnent is 800 feet fromthe Bayou. There is anple storage capacity
i n roadsi de drai nage ditches.

FINDING This reason for appeal has nerit.

ACTI ON: The MVN shoul d devel op additional information to determ ne the
i mpacts of this project on the issues of concern.



DI SCUSSION:  The MWN raised a legitimte concern regarding the
anticipated increase in stormwater and the capacity of the roadside
ditches to hold the increased stormwater. The MVN appropriately
required information fromthe Appellants to address the anti ci pated
i npacts. The Appel |l ants provided only an opinion and specul ation to
support their position that the increased stormwater will have no
adverse inpact. The MN subsequently denied the permt citing as one
reason, the loss of stormwater storage capabilities. There is
insufficient information about this project’s inpact on anticipated
increase in stormwater and the capacity of the roadside ditches to
support MYN s decision to deny the permt.

The adm nistrative record docunments concerns that the proposed street
and house pad construction would nodify natural contours, alter the
hydrol ogy, and decrease retention tine of water on the property. The MN
determined that, if the devel opment occurred, then adjacent wetlands and
wat er ways woul d have to store the additional water that was no | onger
stored at the current project site.

By letters dated, 10 July 2000, 2 February 2000, and 14 April 2000,
t he MVN requested drai nage/ hydrol ogic information for the proposed
project. This information would “...i nsure your project will not have
adverse inpacts to |local hydrology and that no on-site neasures wll be
required to of fset hydrologic inpacts (M/D |letter dated 10 July 2000).”
The Appellants provided statenents by their engineering consultants that
St. Tammany Parish would not require on-site detention and that storm
wat er run-off could be re-routed and detai ned within roadsi de drai nage
ditches. The Appellants supplied no other information to support their
clainms of no inpact.

The MVN DD cited the I oss of wetland stormwater storage capabilities
as a reason for denying the permt. A though thisis alegitimte
concern, wthout project-specific information or data to define the
i mpacts of this proposed activity, denial is premature. Additiona
hydrol ogi c i nformati on regardi ng i ncreased stormwater |evels and
sedi ment | oads into roadside drainage ditches is needed. The Appellants
may be required to furnish the required data. |If there is insufficient
i nformati on upon which the District Engi neer reasonably rmay base his
deci sion, the permt should be withdrawn.

Appel | ants' Reason 6: Appellants disagree with the MUN s statenent that
the Appellants would suffer a short-termfinancial loss if the permt
were denied. The Appellants allege that the permt denial would result
in a total econom cal |oss by affecting the econom c val ue of the
property by renoving it fromconmerce. The Appellants allege that the
MN s statenent was an attenpt to avoid its obligation under the 5"
Amendnent of the U S. Constitution to negate the Appellants' financial

| oss.

FINDING This reason for appeal is outside the purview of the regul atory
appeal process and will not be addressed by the review officer



ACTION:  No action is required.

DI SCUSSION:  The MWN is assigned the responsibility to deci de whether to
condition or grant a permt in accordance with the |aws, regulations, and
policy. Neither the MVN, in deciding to condition or grant a permt, nor
the Division Conmander in review ng an appeal, may consider whether or

not such action constitutes a taking under the 5" Amendnent of the
Constitution. Therefore, Appellants' claimthat this permt denial is a
t aki ng under the 5" Amrendnent of the US Constitution is inproper under
the regul atory appellate process and will not be considered by the Review
Oficer.

CONCLUSI ON: For the reasons stated above, | conclude that the

Appel  ants' Reasons 2, 3, and 5 have nerit, and the Appellants' Reasons 1
and 4 do not have nerit. Appellants’ Reason 6 was found to be outside
the purview of the regul atory appell ate process and will not be

consi dered. The case has been remanded to the MVN for reeval uation

Encl Rl CHARD B. JENKI NS
Col onel, Corps of Engineers
Acting Division Engineer
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