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Background Information: On Decenber 29, 1999, the Appellants
requested a Departnent of the Arny Permt to clear, grade and
fill an area to construct additional parking and storage/
recreational areas and to provide road stabilization and prevent
soil erosion near Pierre Part, Louisiana. The site is |ocated
within the New Ol eans District (MN).

The Appellants owmn two lots in the Bayou Tranquille
Subdi vi sion | ocated al ong Bayou Tranquill e Road and a cypress
swanp that is contiguous to Lake Verret, part of the backwater
area of the Atchafalaya R ver Basin. The fill site consists of
a permanently fl ooded cypress swanp | ocated on the side of the
road opposite the Appellants’ residence.

In aletter dated May 1, 2001 (MVN denial letter), the MVN
determned that, froma public interest perspective, the
benefits to be accrued fromthe project would not bal ance the
di rect and secondary adverse inpacts to the project area’s
forested wetl ands ecosystem The MN determ ned that an option
exi sted that would reduce the project size to that of previously
i ssued permts and--coupled with adequate conpensatory
mtigation to offset detrinmental inpacts--that would not be
contrary to the public interest. The MVN denial letter included
t he conbi ned Notification of Appeal Process (NAP)/Request For
Appeal (RFA) fornms.



The Appellants submtted a conpleted RFA on June 27, 2001.
The RFA was received within the requisite 60-day tinme period.

In their RFA and appeal conference, the Appellants provided
numer ous exanples of permt decisions in the vicinity of the
their property to support their reasons for appeal that the MVN
deni al decision was arbitrary and capricious. According to 33
C.F.R Section 331.7(f), an appeal of a permt denial is
“"l'imted to the information contained in the adm nistrative
record by the date of the Notice of Appeal Process (NAP) for the
application.”

Upon review of the adm nistrative record, the RO found that
the following six permt decisions nentioned either in the RFA
or in the adm nistrative appeal conference were not referenced
in the adm nistrative record and are new i nformation:

(1) Wlson St. Germain, W5 20-000-2501-1
(2) Sidney Sinoneaux, W\-19-970-3757!
(3) Jessie Pondville, W\19-970-3303-1
(4) Harold Aucoin, W\ 19-970-3320-1

(5) Scott Setoon, WN990-4163

(6) Olene Franks, no nunber provided

The RO s finding that these permt decisions constitute new
information is based on the fact that the permts are not
contained in the adm nistrative record.

Pursuant to 33 CF. R Section 331.7(e)(6), new information
is to be treated as a new pernmit application and nmay not be
considered in an admnistrative appeal. In a letter dated
Novenber 5, 2001, the RO informed the Appellants of the option
to withdraw t he subject appeal and submt the new information
for reviewto the New Orleans District Engineer in a new
application. Alternatively, the Appellants could elect to
wi t hdraw t hose reasons for appeal, due to the fact that they
contain new information, and proceed with this appeal.

! There are references in the adnministrative record to a Sidney
D noneaux and a Wayne Si noneaux, neither of whom corresponds to
the permt decision of Sidney Sinobneaux referenced in the RFA



In a letter dated Novenber 30, 2001, the Appellants el ected
to withdraw t hose reasons for appeal, insofar as they contain
new i nf ormati on.

Accordingly, the review of appeal reasons 1, 3, 4, 7, 11,
12, 14, and 21 nmay not be conpleted, insofar as they contain
references to new information. M decision does anal yze those
portions of the above |isted reasons contained in the
adm ni strative record.

Informati on Received and its Disposition during the Appea
Revi ew.

1. The MN provided a copy of the adm nistrative record. The
appeal of permt denial is |limted to the information contained
in the admnistrative record by the date of the NAP for the
permt denial. The NAP for the Appellants was dated May 17,
2001.

2. The RO provided the MVN and the Appellants with a |ist of
guestions to be asked in the appeal conference (enclosure 1).

3. The Appellants provided a witten response to the questions
asked in the appeal conference. The MN verbally responded to
the questions in the appeal conference. The witten response
fromthe Appellants was considered clarifying information.

4. \Verbal responses fromall parties present at the appea
conference were taken, recorded in a Menorandum For the Record
(MFR), and submitted to the parties for review. Sone chall enges
to the MFR fromthe Appellant and MN were rejected as new
information. The Appeal Conference MFR was considered to be
clarifying information (encl osure 2).

5. The MVN provided a copy of its letter dated June 26, 1997
(enclosure 3), subject: Departnent of the Arny Regul atory
Activities for Residents of the Bayou Tranquill e Subdivision.
The letter was considered to be clarifying informtion.

6. At the RO s request, the MVN provided the follow ng:

a. Copies of the decision docunents/pernmt authorizations
for the five after-the-fact permt applications and seven
i ndi vidual permts referenced in the MVN Deci sion Docunment (MWN
DD) (encl osure 4). The decision docunents/permt authorizations
were considered clarifying information.



b. A copy of a map originally provided by the Appellants
that depicted the Iots |ocated al ong Bayou Tranquill e Road and
Clyde Tucker Drive. The copy of the map was nmailed to the RO
after the appeal conference, and was considered clarifying
i nformati on (encl osure 5).

c. File nunbers and issue dates for six permt
applications: WIson St. Germain, Sidney J. Sinobneaux, Harold
Aucoi n, Jesse Pondville, Scott Settoon and Ol ene Franks. The
informati on was provided in an email dated October 26, 2001 and
considered clarifying informati on (encl osure 6).

Copi es of the Appellants’ witten response to the questions
asked in the appeal conference were provided to the MVN at the
appeal conference.

Summary of Appeal Deci sion:

Appel l ants’ Reasons 1, 2, 3, 4, 5, 7, 11, 12, 14, and 21:

No Merit - The Appellants did not provide substantial evidence
to support their reason for appeal, which was that the MWN
deni al decision was arbitrary and capri ci ous.

Appel l ants’ Reason 6: Merit - The MN does not address the
safety issues associated with construction of a pernmanent

out bui | di ng/ st orage buil ding or discuss how the Bayou Tranquille
Road desi gnation woul d affect the MVN eval uati on.

Appel I ants’ Reasons 8, 9, 10, 15, and 18: No nerit - The
Appel l ants did not provide substantial evidence to rebut the
MVN s finding that the mnimzed devel opment would be a | ess
environmental | y damagi ng, practicable alternative.

Appel l ants’ Reasons 13, 16 and 17: Merit - The MN did not
provi de substanti al evidence regarding the significance of the
potential cumulative inpacts within the identified geographic
ar ea.

Appel I ants’ Reasons 19 and 20: No nerit - The Loui siana
Departnent of Environnmental Quality (LADEQ determ nations
regarding the water quality certification and the nunber of
obj ections received do not dictate the results of the USACE
regul atory findings under Section 404 of the C ean Water Act
(CWA) for the proposed devel oprent.




Basis for Appeal as Presented by Appellants (paraphrased from
the Appellants’ RFA and presented in bold lettering):

Appel l ants’ Reasons 1, 2, 3, 5, 11, 12, and 14: The Appellants
allege that the WN treated themdifferently than other people
who live along Bayou Tranquill e Road who applied for/or received
permts fromthe MVN (disparate treatnent).

FINDI NG These reasons for appeal do not have nerit.
ACTION:. No action is required.

DI SCUSSI ON:  The admi ni strative record does not contain
substanti al evidence to show that the MVYN deni al deci si on was
arbitrary and capri ci ous.

The Appellants’ reasons for appeal 1, 3, 11, 12, and 14 did
not cite specific permt applications as evidence that the
permts were simlarly situated. The Appellants bear the burden
to show by substantial evidence that other persons/permts/
proj ects/applications were sinmlarly situated and--in those
cases--resulted in different decisions fromthe MVN. Merely
stating that other simlarly situated permt decisions have been
i ssued does not support a finding that the denial here was
arbitrary and capri ci ous.

The Appel lants did not provide substantial evidence in
reasons for appeal 2 and 5 to support their allegation that
three of the four cited permts were simlarly situated. Reason
for appeal 2 cited three issued permts on Bayou Tranquille:

(1) M. Donald Wiite, SW (Assunption Parish
Wet | ands) 161

(2) Bayou Tranquill e Landowners Associ ati on,
V\B- 19- 990- 2480

(3) Bayou Tranquille Landowners Associ ati on,
SW (Assunption Parish Wetl ands) 146

The reason for appeal 5 cited a permt issued to M. Law ence
Lenoi ne, W« 20- 000- 1592.

The Appellants allege that circunstances of four permts are
simlar to their permt application, because there was a request
for authorization for inpacts 50 |ateral feet from Bayou
Tranquille Road. The MYN adm ni strative record shows that the



two permts issued to the Bayou Tranquill e Landowners

Associ ation were for a community dunpster and a bus turnaround.
The Appel lants did not provide substantial evidence to support
how t he potential consequences for environnental effects, socia
wel | -being, and the public interest of the proposed construction
of a community dunpster and a bus turnaround were simlar to

t he Appel |l ants’ proposed storage/recreational devel opnent.
Additionally, there is substantial evidence in the
admnistrative record that the MVYN individual permt issued to
M. Lenoine did not contain simlar circunstances to their
permt application. M. Lenoine’s initial application was
simlarly situated, but the project was nodi fi ed as suggested by
MUVN (limt of 25-foot lateral fill from Bayou Tranquill e Road)
inawy simlar to what the MVN suggested to the Appellants.

One referenced permt decision for appeal reason 2
(M. Donald White) appears to be simlar to the Appellant’s
stated project purpose and need; both proposed to fill wetl ands
for storage and parking. The MN provided sufficient reasons
for different treatnent. The MVN DD, F. Summary of secondary
and cumul ative effects, adequately addresses the potentia
cunmul ative inpacts as a result of permt issuance. The WN
shows that five after-the-fact permts were issued for work
al ready performed and seven individual permts were issued for
par ki ng al ong Bayou Tranquille Road. M. Wite s permt was one
of the seven issued individual permts. The MVN DD st at ed:

At the tinme those pernmits were issued, our office
was not aware of the delicate nature of the inpacted
areas al ong Bayou Tranquill e Road and C yde Tucker
Drive, nor did we realize the potential cunulative
inpacts as a result of permt issuance.

The MVN factored information on cunul ative effects into its

eval uation and adjusted its decision appropriately. The project
i nvol ves a high value aquatic resource in a watershed that has
been subject to substantial prior devel opnment. The MWN

proj ected additional substantial devel opnent. The MWN

eval uation of alternatives, including on-site avoidance, was
appropriately nore rigorous.

Appel | ants’ Reasons 4, 7, and 21: The Appellants allege the WN
treated themdifferently than those who reside in other areas of
Assunption Parish or nationw de than those who applied for/or
received permts (disparate treatnent).

FINDI NG These reasons for appeal do not have nerit.



ACTION:. No action is required.

DI SCUSSI ON:  The Appellants did not provide substantial evidence
to support an arbitrary and capricious reason for appeal.

The Appellants’ reason for appeal 4 alleges the MVN treated
Bayou Tranquille | andowners differently than other Assunption
Parish applicants. The Appellants failed to cite specific
i ssued permts/applications as evidence that the permts were
simlarly situated.

In reason for appeal 7, the Appellants allege that if the
i npacts associated with potential renmaining inpacts al ong Bayou
Tranquille were permtted, those inpacts would be |l ess than five
acres, and simlar to permtted areas located in the Pierre Part
area. To support these reasons for appeal, the Appellants
provided a |ist of issued permits in the surrounding Pierre Part
ar ea:

(1) WIlson St. Germmin, 04/28/00, W5 20-000-2501-1,
104 feet x 150 feet

(2) Sidney Sinoneaux, 10/13/99, WN\-19-970-3757, 89
feet x 150 feet

(3) Jessie Pondville, 01/28/99, WN-19-970-3303-1,
100 feet x 125 feet, 100 feet x 150 feet

(4) Harold Aucoin, 03/21/00, W\-19-970-3320-1, 100
feet x 125 feet

(5 Brady, Paul Sanchez, 10/13/97, WD 19-970- 3575,
170 feet x 125 feet

Four permts (Wlson St. Germain, Sidney Sinoneaux, Jessie
Pondvill e, and Harol d Aucoin) are not referenced in the
adm ni strative record. They constitute new information and can-
not be considered in an admnistrative appeal.

The Appellants did not provide substantial evidence to show
that the Sanchez permt was simlarly situated to the
Appel lants. The adm nistrative record is silent as to what type
of devel opnent was issued in the Sanchez permt. The only
reference to a Paul or Brandy Sanchez in the adm nistrative
record is in a May 9, 2000 letter fromthe Appellants to the MN
proj ect manager. The letter enclosed a |ist of persons and | ot



nunbers for Cyde Tucker Drive and Bayou Tranquille Court. The
Appel I ants bear the burden to show by substantial evidence that
ot her persons/permts/projects/applications were simlarly

situated and that, in those cases, different decisions resulted.

The MVN adm ni strative record provided evidence of how ot her
areas in the Pierre Part were not simlarly situated to the
Appel lants. In an Cctober 20, 2000 letter to Congressman Billy
Tauzin the MVN st at ed:

The Corps of Engineers has issued permts for single-
famly residences al ong Loui siana H ghway 70, near Pierre
part, Louisiana; however, it is not in the sanme cypress
swanp referred to by the applicants. Those areas are

| ocat ed approximately 10 mles northerly from Bayou
Tranquille and sited within areas that have been
previously inpacted. The DOA permts authorized clearing
and deposition of fill material in areas, not to exceed
one-third of an acre in size, for hone sites al ong
Loui si ana H ghway 70. The issues raised by the
applicants regarding the hone sites along Loui siana

H ghway 70, and regarding the fill for parking and
storage al ong Bayou Tranquille, are nutually exclusive.
The need to site single famly residences in | ower
quality wetlands in Assunption Parish can nore easily be
justified than inpacting high quality cypress swanp
primarily to park recreational and comercial vessels,
and vehicles for residents whomcurrently have sufficient
space for parking and storage.

In reason for appeal 21, the Appellants question why their
permt request was deni ed when the Corps of Engineers web site
states that only 3% of permt applications nationw de are
denied. The statistical information cited in the web site is
provi ded for information purposes only and does not constitute
substanti al evidence to show that Appellants’ permt may not be
deni ed.

Appel | ants’ Reason 6: The Appellants have subnmitted a
reasonabl e permt request based on safety issues.

FINDING This reason for appeal has nerit.

ACTION:  The MVN shall revise conclusions and undertake a new
404 revi ew based on the revised docunentation and/ or anal yses
regardi ng safety issues.



DI SCUSSI ON: At the appeal conference the Appellants clarified
how the MVN failed to consider safety issues on three grounds:

(1) Proximty of the shop/outbuilding to Bayou
Tranquil | e Road,

(2) The opportunity to safely store their bel ongings,
and

(3) The MWN s characterization of traffic conditions
and road designation of Bayou Tranquill e Road.

The adm nistrative record is silent as to the safety issues
associ ated with construction of an outbuilding/shop. It is

uncl ear how the MVN eval uated the change i n designati on of Bayou
Tranquille Road froma private road to parish road.

The Appellants allege that restricting the extent of latera
fill fromBayou Tranquille Road into the wetland would force
themto construct a snaller shop/outbuilding in close proximty
to Bayou Tranquille Road, thereby creating a safety hazard when
entering/exiting the shop/outbuilding. The Appellants allege
that a | arger permanent storage building is required to safely
store and protect their belongings. The MN does not address
the safety issues associated with construction of a permanent
out bui I di ng/ storage building. 1In the WN DD, Safety, the MN
states that the reduction of on-street parking would reduce the
i kelihood of incidents involving autonobiles in the i medi ate
vicinity of the project site.

The Appel lants disagree with the MVN DD finding that Bayou
Tranquille Road is a lowtraffic road. The Appellants conpare
traffic |l evels at Bayou Tranquille Road to those al ong Loui si ana
State Hi ghway 70 (H ghway 70) near Pierre Part, Louisiana. To
support this allegation, the Appellants stated that Bayou
Tranquil |l e Road contains a bus stop and provides nmail delivery.
The MVN did not quantify the traffic flow for Bayou Tranquille
Road but conpared it to other areas. There is no evidence in the
adm nistrative record that the MVN contacted | ocal or parish
authorities to determ ne the road designation or traffic |evel
information. Through the site visit, the RO corroborated that
Bayou Tranquill e Road was a narrow, one-l|ane, dead-end road
having no through traffic. The presence of a bus stop and
avai lability of nmail delivery does not constitute substantia
evi dence to support the Appellants’ allegation that the two
roads have simlar traffic |evels.



The MVN did not discuss how the Bayou Tranquill e Road
desi gnation woul d affect the MVN evaluation. The M/N DD, (X)
Traffic/transportation patterns, states that Bayou Tranquille
Road is a one-lane road. In a letter dated Septenber 29, 2000,
t he Appellants notified the MVN that Bayou Tranquill e Road had
been designated as a parish road. The MVN stated that it had no

know edge of the change in designation.

On remand the MVN shoul d provi de additional evidence
regarding the safety issues associated with construction of an
out bui | di ng/ shop. The MN should confirmthe change in road
desi gnation of Bayou Tranquille fromthe appropriate police
jury. |If appropriate, the MN s eval uation should reflect the
change in road designation.

Appel | ants’ Reasons 8, 9, 10, 15, and 18: The proposed property
i nprovenents are part of the original hone design and site
selection criteria. Alternative |locations or configurations/

m nim zations are not practicable.

FINDING These reasons for appeal do not have nerit.
ACTION:. No action is required.

DI SCUSSI ON:  The Appellants’ need to store property itens,
vehi cl es, and boats was wei ghed agai nst the public benefits
associated with wetlands. In reasons for appeal 8 and 15, the
Appel l ants stated that the proposed i nprovenents are part of
their original hone design and that they have already fully
utilized other portions of their property. The Appellants

all ege in reason for appeal 10 that they have sufficiently

m nim zed i npacts by proposing to inpact a smaller anmount of
wet | ands. To support their allegations, the Appellants |ist
property itenms (boats, cars, woodworki ng equi pnent) they wish to
store at their residence. They state that they have fully
utilized non-wetland portions of their property. The RO
corroborated that Appellants have constructed a | arge pati o,
several outbuildings, and covered storage/parking pads on the
non-wet | and portion of their property.

The Appellants did not provide substantial evidence to rebut
the MWWN's finding that the mnimzed devel opnment would be a | ess
environnment al | y damagi ng, practicable alterative. The M/N DD,
B.3, Oher sites available to the applicant (40 CFR 230. 10),

states that the deposition of fill material into wetlands for
t he purpose of recreational and commercial devel opnent is
consi dered a non-water dependant activity. |In accordance with

10



the 404(b) (1) GQuidelines, there is a regulatory presunption that
a less environnental |y damagi ng, practicable alternative site or
proj ect designs exists, unless the Appellants can clearly
denonstrate otherwise. The minimzed alternative advocated by
the MVN woul d provi de storage of property itens and parKki ng.

The MVN determ ned that the additional storage/parking, in
excess of the mnimzed alternative, would result in
unaccept abl e cunul ati ve i npacts.

The Appellants state in reasons for appeal 9 and 18 that
off-site alternatives are not practicable. The MN concurs with
the Appellants. The MVN DD, (3) Oher sites available to the
applicant (40 CFR 230.10) and (4) Oher sites not available to
the applicant, state:

ot her available sites would not satisfy the
applicant’s desire to expand their existing property
for recreational and commercial use

and

O her less damaging sites in the area that could
accomodat e t he proposed action but are not available to
t he applicant would not be considered practicable
alternatives as defined under the 404(b) (1) Cuidelines,
Part 230.10 (a)(2).

Appel | ants’ Reasons 13, 16, and 17: The expected benefits
associ ated with the devel opnent outwei gh any reasonabl e
foreseeabl e detrinents.

FINDI NG These reasons for appeal have nerit.

ACTION:.  The MVN shall provide additional evidence to the
adm nistrative record to support its evaluation of environnenta
consequences of potential cunul ative effects.

DI SCUSSI ON: The MVN appropriately considered cunul ative effects
i n assessing the expected adverse inpact associated with the
proposed devel opnent. Additional evidence regarding the
significance of the potential cunulative inpacts wthin the
identified geographic area is recomended.

The MVN determ ned that the discharge of fill material
associated with the proposed devel opnent failed to conply with
the requirenents of the 404(b) (1) guidelines, because it does
not include all appropriate and practicable neasures to mnim ze

11



potential harmto the aquatic ecosystem In assessing the
expected adverse inpacts, the MVN stated that the wetland i npact
was not significant in size, but determ ned that any | oss of
high quality wetlands with disregard for the 404(b) (1)
guidelines would be a critical loss to the aquatic environnent.

The MVN supported its finding that the proposed devel opnent
woul d constitute a critical loss by identifying the secondary
and cunul ative effects. In WN DD F., Summary of secondary and
cunul ative effects, the MVN states:

After a re-evaluation of all existing, proposed
and possible future projects, it was determ ned
that fill activities for additional parking and
storage area have nore than mnimal cunul ative
effect on the adjacent high quality cypress
swanp.

The review of the adequacy of MVN s assessnent of cunul ative
impacts utilized results of research and consultations found in
the Council on Environnmental Quality’'s (CEQ handbook titled,
Consi dering Cunul ative Effects? (CEQ Handbook). The CEQ Handbook
i ntroduces the conplex issues of cumul ative effects, outlines
general principles, presents useful steps, and provides
i nformati on on nethods of cunul ative effects anal ysis.

The CEQ Handbook approached the process of anal yzing
curmul ative effects to that of enhanced traditional conponents of
an environnmental inpact assessnent: 1) scoping, 2) describing
the affected environnent, and 3) determ ning the environnental
consequences.® The CEQ Handbook recogni zed the need to
incorporate a cunul ative effect analysis into the devel opnent of
alternatives for an environnental assessnent. The CEQ Handbook
acknow edged the conpl exity of analyzing cunul ative inpacts and
suggested a focus on inportant cunul ative issues.

The MVN administrative record provided a reasonabl e
anal ysi s regardi ng scoping principles, as recommended by the CEQ
Handbook.* The MVN identified that the proposed inpacts to the
hi gh quality cypress swanp constituted a significant cunulative
effect issue. The MUN identified the geographic scope, which is
the cypress swanp within the vicinity of Bayou Tranquill e Road

2 Consi dering Cunul ative Effects Under the National Environnental

Policy Act, Council on Environnental Quality, January 1997.
3 CEQ Handbook, page vii.

4 CEQ Handbook, page 11
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and C yde Tucker Drive that is contiguous to Lake Verret. The
MVN identified a timefrane for the analysis: beginning with the
original authorization of the Bayou Tranquille Subdivision to
Sunshi ne Properties in 1986 to the date of Appellants’ permt
application. The MVN referred to other actions affecting the
resources of concern: the original authorization of the Bayou
Tranquil | e Subdi vision, the five after-the-fact permts and
seven individual permts previously issued, and nunerous other
permts issued for bul kheads, piers, wharves and other filling

| ocated on the pre-existing canal bank.

As recomended in the CEQ Handbook, the MN adm nistrative
record provided a reasonabl e characterization of the affected
environment.®> The MN identified resources that could be
potentially affected when considering cunul ative effects and
their response to change. Specifically, the MWN DD F., Sunmary
of secondary and cunul ative effects, focused on inportant
curmul ative inpacts to the high quality cypress swanp:

in light of various public interest factors and
regul atory requirenents, it was generally very
difficult to support the issuance of permts for the
destruction of high quality cypress swanp for non-
wat er dependent facilities such as parking,
wor kshops, storage or recreation. Permanently
fl ooded cypress swanp is extrenely difficult to
repl ace and expensive to mtigate for | osses of
wet | and functi ons.

The MVN characterized the stresses affecting these
resources, ecosystens, and human conmunities and their relation
to regulatory thresholds. In MN DD D., Biologica
characteristics and antici pated changes, wildlife habitat,
the MVN addressed the stresses in relation to wildlife habitat
inpacts in forested wetl ands:

| npacts to forested wetl ands can have far-reaching
and environnmental inpacts, especially in lieu of
their rapid and continued decline. Forested
wet | ands provided a variety of niches...which have
exhi bited substantial declines in the |ast 30 years.

> CEQ Handbook, page 23.
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The adm nistrative record referred to the 404(b) (1) guidelines
and the national and state nandate of achieving “no net |oss of
wet | ands. ” ®

Addi tional evidence in the adm nistrative record is needed
to support the MVN s determ nation of environnmental consequences
of cunul ative effects. As recommended in the CEQ Handbook, the
MVN identified inportant cause-and-effect relationships between
human activities and resources (the devel opnental pressure al ong
Bayou Tranquille Road and Clyde Tucker Road).’ In a nmenorandum
dated April 6, 2000, the MVN quantified the potential cunulative
i npacts associated with the devel opnental pressure. However,
addi ti onal evidence is needed to support MVN s determ nation
that the 10.9-acre cunul ative inpact fromallow ng 50 feet of
lateral fill into the wetland woul d cause significant
degradation within the identified geographic area (the cypress
swanp wthin the vicinity of Bayou Tranquille Road and C yde
Tucker Drive that is contiguous to Lake Verret). The MN
adm nistrative record was unclear in explaining the basis for
determi ning that the 10.9-acre cumul ative inpact would result in
significant degradation as conpared to those associated with
25 feet of lateral fill. On remand, the MVN needs to provide
evi dence to address how the 10.9-acre cunul ati ve inpact woul d
constitute a significant degradation within the identified
geogr aphi c area.

On remand, the MVN' s determ nation regarding the
significance of cunulative effects should support the deci sion
tolimt the size of fill areas and should include a nore
ri gorous evaluation of alternatives.

Appel | ants’ Reasons 19 and 20: The proposed devel opnent was
reasonabl e since the LADEQ i ssue of a water quality
certification and no objections were received.

FI NDI NG These reasons for appeal do not have nerit.
ACTION:  No action is required.

DI SCUSSI ON:  The Corps of Engineers relies on State Water

Qual ity agencies to provide coments relative to state water

qual ity standards and issues. The LADEQ determ nation regarding
the water quality certification and the nunber of objections

® Environnental Protection Agency letter, March 8, 2000
" CEQ Handbook, page 37
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received are not determ native of the USACE regul atory findi ngs
under Section 404 of the CM for the proposed devel opnent.

CONCLUSI ON: For the reasons stated above, | conclude that the
Appel l ants’ Reasons 6, 13, 16, and 17 have nerit, and that the
Appel l ants’ Reasons 1-5 and 7-12, 14-15, and 18-21 do not have
merit. The case is hereby remanded to the MVN for reeval uation.

/ si gned/
5 Encls RI CHARD B. JENKI NS
Col onel, Corps of Engineers
Acting Division Engi neer
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