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Background Information: M. Poole, and Lonesonme Devel opnent,
L.L.C. (Appellants) submtted a Departnent of the Arny Perm:t
Application on May 28,1998. The project site is located within
the New Orleans District (MVN) near Mdisonville, Louisiana.
The project described in the Public Notice dated July 14, 1998,
proposed to clear, grade, excavate and fill for the devel opnment
of a residential subdivision on approximately 139.2 acres of

| and. The wetl and acreage to be inpacted was 123.7 acres.
Lonesone Devel opnent, L.L.C. proposed to devel op 154 hones sites
to neet the $250,000 to $500, 000 market level. The application
was resubmtted to include M. Poole as the property owner.

Based on a prelimnary evaluation of the revised proposal and
agency comments, the MVN's |etter and Deci si on Docunent

(MVN DD), dated May 1, 2000, determ ned that the proposed
project was contrary to the overall public interest and denied
the permt. The MN advised M. Poole and Lonesone Devel opnent
of the Corps of Engineers Adm nistrative Appeal Process.

An affecting party appealing an approved jurisdictional
determ nation, permt denial or declined permt nust submt a
Request for Appeal (RFA) that is received by the Division
Engi neer within 60 days of the date of the Notification of
Appeal Process (NAP). In a letter dated June 28, 2000,



M. Trepagnier, Trepagnhier Law Firm as the appellants’
representative submtted the RFA form The M ssissippi Valley
Di vision received the RFA within the requisite 60 days of the
date of the NAP. In a letter dated July 13, 2000, the
M ssi ssippi Valley Division Commander accepted the RFA.

The RO has conducted an i ndependent review of the adm nistrative
record to address the reasons for appeal citied by the Appellant
in the RFA. Adm nistrative Appeals Regulations found in 33 CFR
Section 331.9 state that the Division Engineer will disapprove
the entirety of or any part of the District Engineer’s decision
only if he determ ned that the decision on sone relevant nmatter
was arbitrary, capricious, an abuse of discretion, not supported
by substantial evidence in the admnistrative record, or plainly
contrary to a requirenent of law, regulation, an Executive
Order, or officially pronul gated Corps policy guidance.

| nformati on Received and its Disposition during the Appeal
Revi ew:

1. Dr. John Burris with Solutions, Inc., provided a 5-page
docunment entitled Wetlands Eval uation 139-Acre Site St. Tamany
Pari sh, Louisiana, and a series of photographs, which was
considered to be clarifying information.

2. M. Mchael Farabee, project manager for MWN, provided a
written response to the questions asked in the appeals
conference, which was considered to be clarifying information.

Al l supplenental clarifying information received was provided to
t he Appell ant and MVN at the appeal s conference.

Basis for Appeal as Presented by Appellant (Quoted fromthe
Appel l ant’s RFA and presented in bold print):

Appel lant’s Reason 1: In the present case the Corps has fail ed
to consider the public’s interest and overwhel m ng need for a
residential subdivision in the area of the proposed project. On
several occasions the applicant’s have provided the Corps with
data which indicates a strong public need for housing in

St. Tammany Parish and within the market area to be served by
t he proposed project... The Corps has repeatedly ignored this
data, which indicates a strong public need for the proposed
project, in contravention of its own regul ati ons and gui del i nes.

FINDING This reason for appeal does have partial nerit.



ACTION: The MN shall further docunment and/or revise
concl usi ons and undertake a new 404 review based on the revised
docunent ati on and/ or anal yses regardi ng the need for the

pr oj ect .

DI SCUSSI ON:  The MVN s consi deration of the need for the project
was proper and the ampunt of information requested fromthe
Appel | ants was reasonabl e, given the significance of the

I npact s.

Pursuant to the regul ations at 33 CFR, Section 320.4(a)(1), “the
deci sion of whether to issue a permt will be based on an

eval uation of the probable inpacts, including cunulative

i npacts, of the proposed activity and its intended use on the
public interest.” The regulation continues as follows: “All
factors which may be relevant to the proposal nust be considered
i ncluding the cumul ati ve effects thereof: anong those are
conservation, econom cs, aesthetics, general environnental
concerns, wetlands, historic properties, fish and wildlife

val ues, flood hazard, floodplain values, |and use, navigation,
shore erosion and accretion, recreation, water supply and
conservation, water quality, energy needs, safety, food and

fi ber production, mneral needs, considerations of property
ownership and, in general, the needs and welfare of the people.”
The regul ations at 33 CFR Section 320.4(a)(2)(i) requires
consideration “in the evaluation of every application: (i) The
relative extent of the public and private need for the proposed
structure or work.”

The Appel l ant contended that the MVN was excessive in the anmount
and conplexity of information requested in determ ning the need
for the project, citing portions of guidance found in 33 CFR
Section 320.4(q):

When private enterprise make application for a
permt, it is generally assunmed that appropriate
econom ¢ eval uati ons have been conpl eted, the
proposal is econonmically viable and is needed in

t he market place. However, the district engineer
i n appropriate cases, may nmake an i ndependent
review of the need for the project fromthe
perspective of the overall public interest. The
econom ¢ benefits of nany projects are inportant to
the | ocal community and contribute to needed

i nprovenents in the | ocal econom c bases, affecting
such factors as enploynent, tax revenues, conmunity
cohesi on, community services, and property val ues.
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Many projects also contribute to the National

Econom ¢ Devel opnent (NED), i.e., the increase in
t he net value of the national output of goods and
services).

The MVN was not remi ss in requesting information to address the
need for the proposed project.

Accordingly, MVN s requests for information concerning project
needs were consistent with the regulatory obligations cited
above concerning the public interest review including a needs
analysis prior to a permt issuance decision. The Corps should
bal ance the econom c need for a project along with other factors
of the public interest.

The preanble to the Federal Register, Volunme 51, Nunber 219,
Novenmber 13, 1986 provides a discussion of public coments and
final changes to specific sections of the regul ation and
references the depth of the eval uation:

The depth of the evaluation woul d depend on the
significance of the inpacts and in unusual circum
stances could include an i ndependent econom c
anal ysi s.

| have concl uded that because of the acreage inpacts and the
quality of the wetlands, it was reasonable to require a detailed
mar ket anal ysis for this project.

Addi tionally, guidance found at 40 CFR 230. 10, states that
conpliance eval uati on procedures would vary to reflect the
seriousness of the potential for adverse inpacts on the aquatic
ecosystens. The project site consists of 123.7 acres of
noderate quality wetlands, which would be inpacted by the
proposed residential subdivision devel opnent.

The District Engineer’s analysis of the need for the project was
not supported by an accurate anal ysis of the needs information
provi ded.

The Appell ant provided a detail ed and exhaustive market

anal yses. Prepared by Deano and Associ ates, dated April 20,
1998 and COctober 3, 1998, the needs anal ysis provided convinci ng
i nformation regarding the grow ng new construction trends in
western St. Tammany Parish (Mandeville and Covi ngton),
associated with single-famly residential construction, al
fuel ed by lower interest rates. The needs anal ysis dated
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Cctober 3, 1998, defined the Market Area as Real Estate Map Area
205 and enconpassed the project site. The MN required the
Appel l ant to expand the Market Area to include Real Estate

Mar ket Areas 201 to 204. Although this expansion request was
appropriate, the Market Areas 201 to 204 did not neet the
applicants’ overall project purpose. The Appellant’s market
anal ysis |listed conparable sales for Real Estate Map Areas 201
to 205, docunmenting |less than a 7.4-nonth supply of existing
hones and | ess for new hones. The Appell ant argued that the
7.4-nmonth supply in the Mandeville market should result in a
continued and marked crossover fromthe Mandeville to

Madi sonville. The MVN s determ nation of need did not factor
t he percentage of market crossover from Mandeville to

Madi sonvi l | e.

The MVN s determ nation of the 15-year supply of housing within
t he $250, 000 to $500, 000 price range was questionable. The MWN
stated that the project would provide approximtely 15 years
worth of inventory while conpeting with existing subdivisions
within the market area. 1In the appeals conference, the MWN
proj ect manager stated that he had arrived at the 15-year
estimation by utilizing the annual absorption rates for a
smal |l er market area (Map Area 205) and dividing it into the
total units proposed (150 units/10 sales a year = 15 years).

In order to have an accurate analysis, MN should have consulted
with the WN Real Estate Division, Appraisal Branch, to obtain
real estate market information such as price range of

nei ghbor hood, absorption rates based on nei ghborhood market
condi tions, market crossover rates, and historic sales data
effective fromthe date of the Appellant’s report. The MN' s
Real Estate Division should have conducted the necessary peer
revi ew of Deano and Associate’s markets needs anal yses and
provided information as to its accuracy and validity.

The MN Deci si on Docunent stated that the needs analysis failed
to consider lots within the market area that were priced bel ow
t he Appellant’s proposed selling price but that are still
avai |l abl e and capabl e of supporting simlarly priced housing.
Al t hough, the MVN did not specify where these |ots were |ocated
and their price, this is a noot point, as those alternatives
woul d not neet the Applicants’ overall project purpose. In
order to properly assess the public need for housing, the MWN
should clarify which Iots the Appellant should have consi dered.

The District Engineer should include in determ ning housing
needs, anal ysis based on solid standard Real Estate practices.
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Appel | ants’ Reason 2: Moreover, when considering the quality of
the wetlands at the site and the coments of the resource
agencies it is clear that the public interest would best be
served by granting a permt for the proposed project and
allowing the applicant’s to mtigate for the unavoi dabl e inpacts
to the low to noderate quality wetlands at the site.

FINDING This reason for appeal does not have nerit.
ACTION:  No action required.

DI SCUSSI ON:  During the appeals conference and site visit, the
Appel l ants stated they believed some of the area was non-
wet | ands. The Appellants’ evaluation did not provide a
sufficient basis to the effect that the subject wetlands were

| ow quality or non-wetland. Review of the comments provided by
the resource agencies and the appeals site visit support the
finding that the project site is noderate quality wetlands. The
subject site is a large contiguous wetland, relatively
unfragnented. The comments by the U S. Fish and Wldlife
Service and the Environnmental Protection Agency denonstrate that
the project area provides val uable habitat for a variety of
mgratory birds and terrestrial wldlife. A hardwood conponent
has i ncreased throughout two-thirds of the tract over tine due
to lack of grazing or fires and provides habitat for terrestria
wildlife. This area was properly characterized by the MWN as a
pi ne/ hardwood wetl and. The remai nder of the site, located in
t he sout heast portion of the tract, consists of tupelo gum and
sedges. The MN characterized this portion of the site as a
pi ne savannah with some tupelo gum

The Appellants contend that portions of the project site contain
nore non-wetl ands than identified in the MVN s jurisdiction
deternmi nation. They based their conclusion on the existence of
non- hydr ophyti c herbaceous species, scattered | arger non-

hydr ophyti c vegetation, and the absence of buttressed tree
trunks. The MN contends that the presence of herbaceous non-
hydr ophytic vegetation is a result of the 3-year drought and
does not indicate a lack of jurisdiction, i.e. a regulated Water
of the United States.

The site evaluation provided by the Appellants shows vari ances
of site conditions throughout the tract. VWhile the Appellants
provided clarifying information noting ecol ogical variances

t hroughout site, there was not sufficient evidence docunenting
the Appellants’ assertion that the mpjority of the site
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contained low quality wetlands or non-wetlands. The Appellants
based their assessnent on the presence of scattered, |arger non-
hydr ophyti c vegetation and the absence of buttressed tree trunks
in the northwest portion of the site. Buttressed tree trunks,
which are commonly flared or enlarged, are a norphol ogi cal
adaptation found in tree species in response to frequent

i nundation. Buttressed tree trunks are a secondary indicator
for neeting the hydrology criteria and represent an extrene
nmor phol ogi cal adaptation. The presence of |arger scattered,
non- hydr ophytic vegetati on does not automatically result in a
determ nation that a site is not a wetland. The 1987 Wetl ands
Research Program Techni cal Report Y-87-1 Corps of Engi neers
Wet | ands Del i neati on Manual (Handbook) provi des gui dance for
det erm ni ng whet her the hydrophytic vegetation criteria is net.
Section D (Routine Determ nations) of the Handbook states when
nore than 50% of the dom nant species have an indicator status
of Obligate, Facultative Wet, and/or Facul tative, hydrophytic
vegetation is present. Accordingly, sone of a site’' s vegetation
may be non- hydrophytic and the area may still be properly
considered a jurisdictional wetland. As such, the MVN properly
determ ned that the presence of herbaceous non-hyrdophytic
vegetation is a result of a 3-year drought and that the site was
properly identified as a jurisdictional wetland.

Appel l ant’ s Reason 3: Additionally, the Corps failed to follow
the 404(b) (1) Guidelines, regarding | ess damagi ng practicable
alternatives. The applicant’s own the proposed project site,

t herefore the purchase of another site or avoidance of the site
is not a practicable alternative. However, the applicant
attenmpted to mnimze the inpacts to wetlands at the site by
proposi ng that the project be constructed in phases. Phasing
construction would | essen tenporal and spatial inpacts and coul d
possi bly reduce wetland inpacts at the project site. At no tine
did the Corps seriously consider this proposal beyond a cursory
revi ew.

FINDI NG This reason for appeal does have nerit.

ACTI ON: The MWN shall further document and/or revise
concl usi ons and undertake a new 404 revi ew based on the revised
docunent ati on and/ or anal yses regarding practicable

al ternatives.

DI SCUSSI ON: I n maki ng the analysis of practicable alternatives,
MVN s requests for information as to anount and type of
informati on were appropriate, given the significance and acreage
of the wetland inpacts. The MN requested additional
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information regardi ng alternatives, including onsite avoi dance
and m nim zation. The MN adequately denonstrated that the
phasi ng of the project would not significantly |essen the
tenporal and spatial wetland inpacts on the majority of the
site. The MYN s determ nation that other practicable sites were
avai |l abl e was not supported by substantial evidence in the

adm ni strative record. The MYN did not provide the necessary

i nformation and/ or analysis of why sonme alternatives should be
practicable to the Appell ants.

The Appell ant provided detailed alternative anal yses, prepared
by Deano and Associ ates, dated April 20, 1998 and October 3,
1998. These alternative anal yses provided detailed information
regarding four alternative parcels of land (Parcels #1 -#4).
Five evaluation features or anenities were identified. These
wer e:

Proximty to Club Community offering Club Facilities;
Access to central water and sewer facilities;
Location in flood zones;

Proximty to interstate highways; and,

Ext ent of wetl ands.

oA E

The Corps has adopted the position that practicable alternatives
must be reasonabl e and be avail able and practicable to the
applicant. The Corps determ nes what project features are
reasonable. Practicability is defined in 40 CFR 230.3(q) as
“avai |l abl e and capabl e of being done after taking into

consi deration cost, existing technol ogy, and logistics in |ight
of the overall project purposes.”

The MVN did not adequately anal yze why alternatives that are not
within one mle of the interstate highway system and do not have
access to sewerage/water facilities would be practicable.
Parcels #3 and #4 are located in nore renote areas. Parcel #2
was not located in proximty to an interstate highway system
Based on the site visit and appeals conference, sone rural roads
in St. Tammany Parish are substandard. To bring these roads to
grade may require significant resources. The Appellants stated
that the St. Tammany Pari sh does not have the resources to w den
and construct the required rights-of-way to handl e increased
traffic associated with a residential subdivision. Simlarly,
central utilities were not available in Parcels #1-4. The MN
did not properly analyze how the econom c inpacts associ at ed
wi t h upgradi ng roadways and constructing central sewerage and
water facilities would be practicable to the Appellants.



The MVWN appropriately determ ned that alternatives not | ocated
in the proximty to the club facilities would still be

consi dered practicable. The proximty of the club facilities
woul d not necessarily be a limting feature. The MN did
reasonably consider the locations of flood zones and wetl ands in
each alternative.

CONCLUSI ON:  For the reasons stated above, | conclude that
Appellant’s Reasons 1 and 3 for this admnistrative appeal have
merit.

Encl EDW N J. ARNOLD, JR.
Bri gadi er General, USA
Commandi ng



