ADM NI STRATI VE APPEAL DECI SI ON
CITY OF RI CHFI ELD, FILE NO. 99-04552-JJY
ST. PAUL DI STRI CT
August 29, 2000

Review Officer: Martha S. Chieply, US. Arny Corps of Engineers
(USACE), M ssissippi Valley Division

Appel l ant/ Applicant: City of Richfield

Applicant’ s/ Appellant’s Representative: M. Peter WIIenbring,
WEB & Associ ates, and | ncorporat ed

Recei pt of Request For Appeal (RFA): June 5, 2000

Appeal Conference Date: July 31, 2000

Site Visit Date: July 31, 2000

Background Information: The City of Richfield (Cty) submtted
a Departnment of the Arny Permt Application on March 18, 1999.
The project site is located within the St. Paul District (MWP)
inthe City of Richfield. The original project described in the
Public Notice(PN), dated June 30, 1999, proposed to create a
storm water treatnment system around the perineter of Richfield
Lake and dredge three areas within Richfield Lake to renove
built up storm sewer sedinment deltas. A small berm woul d be
created near the northwest corner of the wetland to separate the
treatnent pond fromthe nmain part of the wetland and rel ocate an
existing trail. The net affected wetland acreage to be inpacted
was 8.25 acres. In a letter, dated Septenmber 1, 1999, the City
revised the permt application, reducing inpacts to 4.88 acres.
The revised project was described in the PN, dated Cctober 22,
1999. The revised project represents a reduction in wetland

i npacts, which avoi ded inpact to existing islands and stands of
river bulrush and cattail located in the main part of the | ake.

Based on a prelimnary evaluation of the revised proposal and
agency comments, the MVP's Decision Docunent (MWP DD), dated
January 3, 2000, determ ned that the proposed project would not
be contrary to the public interest. 1In their letter, dated
January 3, 2000, the MVP provided a provisional permt

descri bing the work that would be authorized, detailing the



CGeneral and Special Conditions that would be placed on the final
Departnment of the Army permt, if the Section 401 water quality
certification requirenents were satisfied. The provisional
permt contained special conditions that required conpensatory
mtigation. In a letter, dated February 16, 2000, the City
declined the draft permit. 1In the MP s |letter, dated April 7,
2000, the MVP stated there was no reason to reverse the Corps
initial evaluation of the City s project, and advised the City
of Richfield of the Corps of Engineers Adm nistrative Appeal
Process.

An affecting party appealing an approved jurisdictional

determ nation, permt denial or declined permt nmust submt an
RFA that is received by the Division Engineer within 60 days of
the date of the Conbi ned Notification of Appeal Process (NAP)
and RFA form The RFA was received on June 5, 2000, which was
within the requisite 60-day tinme period. 1In a letter, dated
June 12, 2000, the M ssissippi Valley Division acknow edged
recei pt of the properly submtted RFA. M. Peter Wllenbring is
the City of Richfield s representative for this Adm nistrative
Appeal . Throughout this docunent the City of Richfield is
referred to as the Appellant, and M. Wl lenbring is the
Appel | ant’ s Representative.

Revi ew of the admi nistrative file identified a |ack of
docunentation regarding the MVP's jurisdiction under Section 404
of the Clean Water Act (CWA) for the proposed excavation in 1.4
acres of wetlands located in the mddle of the wetland/I ake.

The adm nistrative file did not adequately docunent how the
proposed in-|lake excavation in the 1.4 acres of wetlands would
result in a greater than a de mnims discharge of dredged
material, thereby triggering regulation by the Corps of

Engi neers. The National Environmental Policy Act (NEPA) does
require agencies to consider the inpacts fromall aspects of a
proj ect but the excavation guidance limts jurisdiction to
activities that require nore than incidental fallback or a de
mnims deposit of dredged material. Wthout this
docunentation, there is no basis to assert jurisdiction for the
1.4 acres of in-I|ake dredging.

The | ack of docunmentation regarding the MVP' s jurisdiction for
the 1.4 acre of in-lake dredging is a procedural deficiency
requiring correction. | have determned that in addition to the
recommended actions discussed in this decision docunent, the WP
must review and docunent the administrative record regarding the
jurisdiction of the 1.4 acres of in-|lake dredging.
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Basi s for Appeal as Presented by Appellant (Quoted fromthe
Appel l ant’s RFA and presented in bolded lettering):

Appellant’s Reason 1: The Richfield Lake environnent has been
created, enhanced, and nmani pul ated over the years by dredgi ng,
storm water inputs, and trail construction. This manipul ation
has created islands and other habitat. The Departnent of

Nat ural Resources has indicated that these islands provide
habitat for a variety of native bird species. Additional
mani pul ati on of the lake is not anticipated to negatively inpact
the values of this already mani pul ated and artificially enhanced
envi ronment .

FINDING This reason for appeal does have nerit.

ACTION: The MP shall further docunent and/or revise
concl usi ons, and undertake a new 404 revi ew based on the revised
docunment ati on and/ or concl usi ons concerning the habitat val ues
and functions.

DI SCUSSI ON: The Appellant’s Reason 1 contains several statenents
regardi ng the environnmental conditions at Richfield Lake, and
the anticipated inpacts associated with the proposed work.

The first three statenents are undi sputed: Richfield Lake has
been mani pul ated by past activities; past activities have
created islands and habitat; and the islands contain habitat
val ues and functi ons.

| nf ormati on obtai ned through the review of the adm nistrative
record, site visit, and discussions at the appeals conference
corroborate the undi sputed statenments. The PN described the

| ake as an altered natural wetland that is used for storm water
managenent. | n the appeals conference both the MVP project
manager and the Appellant attested that Richfield Lake

envi ronnent has been created, enhanced, and mani pul ated over
time. The mani pul ations have resulted in the creation of

i sl ands and other habitats. The islands and other habitats
described in the PN contain values and functions. The revised
MVP PN notes that only .25-acre of islands would be affected
fromthe proposed work.

The | ast statenent, "Additional manipulation of the | ake is not
anticipated to negatively inpact the values of this already
mani pul ated and artificially enhanced environnment." is the

di sputed statenent. At the appeals conference, the Appell ant
clarified what they meant by this statement. The Appell ant
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di sagreed with MVP DD s findings concerning the inpacts to
wet | and habitat functions and val ues associated with the
proposed project.

Bef ore assessing inpacts, applicants nust denonstrate there are
no practicable alternatives. The WP DD adequately docunented
that off-site alternatives were not practicable. The WP
adequately docunented that practicable on-site alternatives

exi sted. The MP appropriately directed the Appellant to nodify
the project to avoid inpacting the bulrush beds |ocated in the
main |ake and to limt excavation to only the open-water and
cattail areas.

After analysis of avoidance and m ni m zati on of adverse inpacts,
the MVP DD addressed the adverse and beneficial inmpacts on a
limted basis associated with the proposed project. The MVP DD
docunments adverse inpacts in noise |levels, aesthetic val ues,
habi tat diversity and interspersion, terrestrial habitat, and
wet | ands. However, review of the adm nistrative record found

t hat MVP provided insufficient docunentation as to the adverse
and beneficial environmental inpacts of the project. Exanples
are the WP s eval uation of post-project habitat utilization,
aest hetics, conpensatory mtigation, and water quality, and
secondary and cumnul ative effects.

The MVP did not fully comply with the RGL 84-09. The DD and the
adm ni strative record did not contain sufficient evidence
identifying the functional inmportance of the wooded
area/ wet | ands. Regul atory Gui dance Letter, RG. 84-09, provides
gui dance for the required docunentation for public interest
review and states:

"When alteration of wetlands considered to have inportant
functions is proposed by the applicant, especially on

i nportant cases, the environmental docunentation should be
as specific as possible about how the functional inportance
(or lack of functional inportance) of the wetland was
determ ned. . .The docunentation should clearly show the
wei ghi ng process used to bal ance project benefits agai nst
detrinents.”

Specifically, the MVP adm nistrative record did not fully
docunent the change in wildlife utilization; and the inpacts to
aesthetic values; functions and val ues associated with the 1.1
acres of created wetl ands.



The MVP DD and suppl ementing i nformati on provided in MP' s
letter, dated April 7, 2000, adequately docunmented the pre-
proj ect ecol ogical characteristics of the wetlands to be
excavated for the perinmeter ponds.

The MVP DD, Wetl ands section did not discuss how the post

proj ect habitat values associated narrow fringe of emergent
veget ati on woul d be | ess than the pre- project site’ s wooded and
enmergent wetl and vegetation. The MVP DD states that aninmals
(frogs, toads, birds,) presently utilize the project but does
not assess the change in utilization when converted to a narrow
fringe of emergent vegetation.

The MVP DD s Aesthetic values section states: "Loss of trees
and extensive wetland di sturbance woul d be an adverse inpact,
al t hough the project area would be | andscaped afterwards to

bl end i nto surroundi ng park and private property." The WP DD
does not state if or how the | andscaping would mtigate the
adverse aesthetic affects associated with the project.

The MVP DD, Conpensation section stated that the project would
expand the existing wetland by 1.1 acres within the perineter
storm wat er pond. These wetlands "... may be of |limted val ue
as mtigation.” The MP did not adequately docunent what
functional values would be Ilimted. MP project nmanager stated
in the appeals conference that the created wetland fringe al ong
t he edge of the perineter ponds woul d experience a "bounce" or
frequent water |evel fluctuations that would affect wetl and
veget ation and habitat values. MWHP did not address if the
construction of the perineter ponds would reduce "bounce" in the
mai n part of the | ake/ wetl and.

The Menorandum of Agreenent Between the Environnental Protection
Agency and the Departnent of the Arny Concerning the

Determ nation of Mtigation Under the Clean Water Act Section

404(b) (1) Guidelines (Mtigation MOA), dated February 6, 1990,
st at es:

"Functional values should be assessed by applying aquatic
site assessnent techni ques generally recognized by experts
in the field and/or the best professional judgnment of
federal and state agency representatives, provided such,
assessnents fully consider ecol ogical functions included in
the Guidelines."”



The Mtigation MOA provides guidance for the assignnent of
appropri ate conpensatory mtigation. The Mtigation MOA states:

"The determ nation of what |evel of mtigation constitutes
"appropriate" nmitigation is based solely on the val ues and
functions of the aquatic resource that will be inpacted."”

Additional clarification in the MWP DD, Wetl ands, Aesthetic

val ues, and Conpensation would docunment the MP' s deci sion
regardi ng the wetland habitat functions and val ues inpacted from
t he proposed work and assi gnnent of appropriate conpensatory
mtigation.

Appel l ant’ s Reason 2: Richfield Lake and its existing perinmeter
currently act as a Stormwater storage and treatnment facility.

FINDING This reason for appeal does not have nerit.
ACTION:  No action required.

DI SCUSSI ON:  The MVP nade a reasonabl e assunption. The MP PN
states that Richfield Lake is an altered wetland used for storm
wat er managenment. At the appeal s conference, M/P project nmanger
and Appell ant di scussed how the Richfield Lake and the existing
perinmeters currently act as a storm water storage and treatnent
facility. The MP project manager stated that the wetl ands

| ocated in Richfield Lake provide other benefits such as

w ldlife habitat and recreation opportunities. The Appellant’s
agreed to this characterization

Appel l ant’s Reason 3: Richfield Lake has been providing a
stormwat er storage and treatnent function since the 1960's when
the 1-35Wwas constructed, and therefore the functions and
values will not be negatively inpacted.

FINDING This reason for appeal does have nerit.

ACTION: The MP shall further docunent and/or revise
concl usi ons, and undertake a new 404 revi ew based on the revised
docunent ati on and/ or concl usi ons regardi ng storm wat er storage
and water treatnment values and functions.

DI SCUSSI ON:  The Appellant’s Reason 3 is a two-part statenent.
Based on review of the adm nistrative record and the appeal s
conference, the first statenment, “Richfield Lake provides storm
wat er storage and treatnment function” is undisputed. The | ake
does provide storm water storage. The MP and Appell ant noted
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that while the stormwater is not treated after entering the

| ake, pollutants and contam nants are allowed to settle out
before the runoff is discharged into the main part of the |ake
and downstream

The second statenent: "the functions and values wll not be
negatively inpacted” is disputed. At the appeals conference, the
Appel l ant clarified what they meant by this statenent. The
Appel | ant di sagreed with the MVP DD assessnent regarding the
projects stormwater storage and treatnent functions and val ues.
The CWA requires districts to balance the adverse and benefi ci al
i npacts froma proposed action in their determ nation of the net
| oss of wetland functions and values. There was a | ack of

evi dence supporting MVP's decision to require conpensatory
mtigation. The MP did not adequately docunment how the
benefici al / adverse i npacts associated with storm water storage,
wat er treatnment, habitat values and functions would result in a
net | oss of aquatic resource functions and values. There were
sonme inconsistencies contained in the MP DD

In the MVP DD Public Health secti on MVP st ates:

"Cl eaner water in the | ake and down streamin the

M nnesot a/ M ssi ssi ppi Ri ver system woul d have sonme public
health benefits. Downstream benefits would be m ni mal
considering this project alone; however, the City of
Richfield and other entities are constructing many
simlar projects that may have a substantial cunul ative
benefit."

This statenment is inconsistent with conments in the other
sections of the WP DD. In the MVP DD General Eval uation,

Rel ative extent of public and private need for the proposed
work, MVP states that the proposed nmeasure would inprove water
quality in Mnnesota and M ssissippi Rivers and nay becone nore
inportant in this area if reconstruction of Interstate 35 and
Trunk Hi ghway 62 channel nore storm water into Richfield Lake.
In a tel ephone conversation between MWD and MVP proj ect manager,
on August 9, 2000, the project manager stated that MP did
consi der the probable inpacts associated with the interstate
reconstruction. However, there was sonme uncertainty about the
anount of storm water that would be diverted into Richfield
Lake; sonme storm water could be diverted into other water

bodi es. Additional docunmentation of the known and probable

i npacts associated with reconstruction of Interstate 35/ Trunk
Hi ghway 62 would clarify MVP' s deci sion.




The MVP DD Proj ect Purpose, Flooding, Existing/potential |and
use, Public facilities and services, Aguatic habitat, Water
Quality, and Secondary and cunul ative effects sections al
attribute beneficial inpacts with the proposed work but do not
docunment why these benefits do not offset the wetland habitat
functions and val ues i npact ed.

Appel |l ant’ s Reason 4: Eleven storm sewer pipes discharge
stormvater into the Richfield Lake complex. This storm water
does not received pretreatnent prior to discharge. By
excavating areas within the |lake to allow the |ake to nore
efficiently treat stormwmater, no functions and values will be
| ost since the entire basin is currently acting to treat

st or myvat er .

FINDING This reason for appeal does have nerit.

ACTION: The MWP shall further docunent and/or revise
concl usi ons, and undertake a new 404 revi ew based on the revised
document ati on and/ or concl usi ons regardi ng storm wat er storage
and water treatnment values and functions.

DI SCUSSI ON:  The Appellant’s Reason 4 contains statenents
regardi ng the environnental conditions at Richfield Lake, and
the anticipated | ack of inpacts associated with the proposed
wor k.

Nei t her the Appellant nor the MVP disputes the first two
statenents: el even storm sewer pipes discharge stormwater into
the Richfield Lake conplex and the storm water does not receive
pretreatment prior to discharge.

The | ast statement: "no functions and values wll be |ost since
the entire basin is currently acting to treat stormmvater” is

di sputed. At the appeals conference, the Appellant clarified
what they meant by this statenment. The Appellant disagreed with
the MVP DD assessnent regarding the projects storm water storage
and treatment functions and values. This reason for appeal is
t he sanme as Appellant’s Reason 3.

As stated in Appellant’s Reason 3, there was a | ack of evidence
supporting MVP' s decision to require conmpensatory mtigation.
M/P did not adequately docunent how the beneficial/adverse

i npacts associated with storm water storage, water treatnent,
habi tat values and functions would result in a net |oss of
aquatic resource functions and val ues. Even consi dering MPCA' s
water quality certification and comments, the adm nistrative
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record does not denonstrate an i ndependent analysis of required
conpensatory mtigation by the MWP.

Since this reason for appeal is the sane as the Appellant’s
Reason 3, the recommended actions are the sane.

Appel l ant’s Reason 5: Since the center portion of the basin
will not be providing primary treatnment after construction as it
currently does, it is anticipated that the value of the entire
center portion will be enhanced.

FINDING This reason for appeal does have nerit.

ACTI ON: The MWP shall further document and/or revise concl usions,
and undertake a new 404 revi ew based on the revised
docunment ati on and/ or concl usi ons regardi ng storm wat er storage
and water treatnment values and functions.

DI SCUSSI ON: The MVP adequately docunented the functional inpacts
associated with the in-I1ake excavation. However, as discussed
in this Appeal Decision Analyses as to Appellant’s Reasons 1 and
3, there was a | ack of evidence supporting MVP' s decision to

requi re conpensatory mtigation. MVP did not adequately docunent
how t he beneficial/adverse inpacts associated with storm water
storage, water treatnent, habitat values and functions woul d

result in a net |oss of aquatic resource functions and val ues.

The MVP DD addressed the inpacts associated with the in-1ake
excavation in the Aguatic habitat, and Wetl ands sections. The
MVP | etter, dated April 7, 2000, docunmented the functional
change associated with the 1.4 acres of in-lake excavation and
the WP s rationale for not requiring mtigation for that
portion of the project.

Addi tional clarification to the adm nistrative record is
necessary to docunent the MVP' s decision regarding the wetland
functions and val ues inpacted fromthe proposed construction of
t he perineter ponds, and allow for appropriate assignnent of
conpensatory mtigation.

Appellant’s Reason 6: |If the city does not undertake the
project, there will be negative inpact on the functions and
val ues of the wetland since it will continue to fill in.

FINDING  This reason for appeal does have nerit.



ACTI ON:  MWP shoul d docunment the file, evaluating a no-action
alternative.

DI SCUSSI ON: The MVP DD Avoi dance section states, "Apart fromthe
dredging, this work is not a water—-dependent activity because
storm water ponds and trails do not need to be in wetlands or
ot her special aquatic sites to acconplish their intended
purpose.” The perinmeter ponds excavation and trail/berm
construction are not water dependent. The MVP DD nust include a
di scussi on of the reasonable alternatives.

The 33 CFR Part 325(B)(7) provides guidance regarding the
consi deration of alternatives, including a no-action
alternative. No discussion of alternatives is required if three
conditions are nmet: 1) the applicant’s proposal is not
significant; 2) no unresolved conflicts concerning alternative
uses of avail able resources, and 3) the proposed activity is
wat er dependent. The applicant’s proposal is not significant
and there are no unresolved conflicts concerning alternative
uses of avail able resources. However, the proposed pernit
activities are not water dependent. Because one of the listed
above criteria is not net, there nmust be a discussion of the
alternatives, including a no-action alternative. The district
must di scuss reasonabl e alternatives, including a no-action

al ternative.

The MVP did discuss sonme alternatives. The MVP DD, Alternatives
Not Eval uated section states: "Other alternatives with | ess
wet | and i npacts were not consi dered feasible because these would
reduce the water quality benefits of the proposed project.” The
MVP DD did not specifically discuss a no-action alternative or
state why a no-action alternative was not reasonabl e.

CONCLUSI ON:  For the reasons stated above, | conclude that the
Appel l ant’s Reasons 1, 3, 4, 5, and 6 for this adm nistrative
appeal do have nerit.

Encl PHI LLI P R. ANDERSON
Maj or General, USA
Conmandi ng
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