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Background Information: This administrative appea l decision i s 
in response to the objection by Mr. Mar vin Havener to the 
August 31 , 2004 , J urisdictional Determination (J D) by the 
St. Louis District (MVS) . 1 The MVS JD determined that the 
unnamed tributary on the Winkle Farm, farm number 1051, located 
in Monroe County, Missouri, contains waters of the United States 
subject to Corps of Engineers' (Corps) juri sdict i on. 

Mr. Havener submitted a Departme nt of the Army permit 
application to MVS on January 30, 2004, proposing to clear 
timber from an area to construct a grass waterway. 2 By letter 
dated February 11, 2004, the Natural Resources Conservation 
Service (NRCS) documented its findings from a field 
investigation. 3 NRCS determined that building a grass waterway 
in the draw (tributary) and removing the old pond would not be a 
violation of the Farm Bill. NRCS informed Mr. Havener that a 
Section 404 permit from the Corps might be required to build the 
grass waterway. NCRS provided MVS information gathered in its 
investigation , requested that MVS concur with its findings, and 
asked MVS to determine the geographic extent of the Corps ' 
jurisdiction. 

MVS conducted a site investigation on March 24 , 2004 . 

Tab 3 of the administrative rec ord 
Tab 8 of the administrative r ecord 
Ta b 7 of the administrative r e cord 



Mr . Havener s ubmitted a second permit application on August 9, 
2004 . 4 The proposed work consisted of constructing a grassed 
waterway approx i mately 1,900 feet l ong and widening the e xisting 
channe l . 

MVS provided Mr . Havener an approved JD dated August 31 , 
2004 . 5 MVS dete r mined that the unnamed tributary possesses an 
ordinary high water mark (OHWM) and is a jurisdictional water of 
the United States. MVS did not concur with the delineation 
report prepared by NRCS, stating that the geographic extent of 
waters of the United States extended to a gravel road and may 
extend beyond the road. 6 The JD included two topographic maps; a 
Notification of Administrative Appeal Options and Process (NAP) 
and Request for Appeal (RFA) form ; and a Jurisdictional 
Determination form (JD basis form) . 7 The letter notif i ed 
Mr . Havener that the excavation or placement of any dredged or 
fill material in waters of the United States below the ordinary 
high water elevation or in wetlands , must be authorize d by a 
Corps Section 404 permit and outlined additional informa tio n and 
steps necessary to complete the permit process . 8 

In a letter MVS received on September 24 , 2004 , 
Mr . Havener provided an RFA which was forwarded to the Review 
Officer (RO) on September 30, 2004 . 9 Mr . Havener asserted that 
the channel is not a water of the United States because it does 
not have a continuous flow of water in the channel. I n a l etter 
dated October 26 , 2004 , Mississippi Valley Division (MVD) 
accepted the appeal . A teleconference call was conducted on 
November 12, 2004 . 

Summary of the Appeal Decision : The administrative record 
contains substantial documentation that Mr . Havener's property 
contains waters of the United States . MVS correctly asserted 
jurisdiction based on 33 C . F . R . 328 . 3(a) (5). 

Tab 5 of the administrat i ve record 
5 Tab 3 of t he administrative record 
6 MVS JD basis form 
7 In the appeal teleconference MVS clarif i ed that the gravel road was Monroe 
County Road number 743. 
8 The MVS JD did not determine that the proper ty cont ained wet lands s ubject 
to Corps' jurisdicti on . 
9 The RrA was dated September 23 , 2004 a nd rece i ved by MVS on September 24 , 
2004. 
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Information Received a nd Its Di sposition Du r ing the Appeal : 

33 C . F . R . 331. 3(a ) (2) sets the authority of t he Division 
Enginee r to hear the appeal of t h i s JD . However , the Division 
Engineer does not have authority under t he appeal process to 
make a final decision regarding JDs , as that autho rity remains 
with the District Engineer . Upon appeal from t he District 
Engineer ' s decision, the Division Engi neer or his RO conducts an 
i ndependent review of the administrative reco rd t o address the 
reasons for appeal cited by the Appellant . The administrative 
record is limited to information contained in the record by the 
date of the NAP form . Pursuant to 33 C . F .R. Section 331 . 2 , 
Request for appeal (RFA) , no new information may be submitted on 
appeal . Ne ither the Appellant nor the District may present new 
information to MV D. 

To assist the Division Engineer in making a decision on the 
appeal , the RO may allow the parties to interpret , clarify, or 
explain issues and information already contained i n the 
administrative record . Such interpretation , clarification , or 
explanation does not become part of the administrative record 
because the District Engineer did not consider it in making the 
decision on the JD . However , in accordance with 33 C.F . R . 
331.7(f} , the Divi sion Enginee r may use such i nterpretation , 
clarificat i on , or explanation i n determining whether the 
administrative record provides a n adequate and reasonable basis 
to support the District Engi neer's decision. 

1. MVS provi ded a copy of its adminis t r ative record to 
Mr. Havener and t he RO . MVS's admin i strati ve record is limited 
to information conta ined in the record b y t he date of the 
Havener NAP form, in this c ase, August 31, 2004 . Only the 
administrativ e record and any clarifying information were 
considered i n reach i ng this appeal decision . 

2. In a let t er sent to Mr. Havener and MVS on October 29 , 
2004 , the RO prov ided a set of poss i b l e questions for discussion 
at the appeal t eleconference. These questions are shown in 
Exhibit 1 in t he November 12, 2004 , Memorandum for the Record 
(MFR), which documents the t elec o nfe rence . These questions and 
the answers are deemed c l ar i fy ing information and were 
considered in reaching this appeal decision . 
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Basis for Appeal as Presented b y Appellant : 

Appellant ' s Verbatim Reaso n for Appeal: I [Mr. Havener] don't 
believe the channel is [an] other water of the UnitQd States, 
because it doesn't have a c ontinuous flow o f water in the 
channel. 

Fi ndi ng: This reason f o r appea l does no t ha ve merit. 

Action: No act i on is required . 

Discussion: Section 404( a) of the Clean Water Act , 33 u.s.c. 
1344, de lega tes au thor i t y to the Secretary of the Army to i ssue 
permits for the d ischarge o f dredged or fill material into 
waters of the Un ited States . The Corps impl e me nts this stat ute 
through regu l a t i ons found at 33 C . F.R. 320, 323, 325 , and 328 . 
Corps regulations found at 33 C.F.R. 325.9 state that District 
Engineers are a u thorized to determine the area defined by the 
terms " navigabl e waters of the United States" and "waters of the 
United Stat es . " Corps regulat ions found at 33 C.F .R . 
328 . 3(a) (1) through (a) (7) de fine the term "waters of the United 
States . " 

The adminis t r a t ive record cont ains subst antial evi dence 
t hat t he prope r ty contains wate r s of the United States and meets 
t h e appl i cable def i n i tion. Corps' regulations f ound in 33 
C . F . R. 328 . 3(a) define "wate rs of the Uni t ed St ates." The 
applicable secti on for this case is 33 C . F . R. 328.3(a) (5) 
" Tribut aries of waters i dentified in paragraphs (a) (1) through 
(4) o f th i s section." 

MVS conducted a field i nves t igat i o n and utilized infrared 
photographs and topographic maps and i nformati on provided by 
NRCS . The p h o t ographs and t opographic maps depict a tributary 
system t ha t e v e ntual l y drains or f l ows into a navigable water . 
Re gulatory Analys i s Management System (RAMS) data in the 
administ ra t i v e record documents the fact that the unnamed 
tributary f lows to Brus h Creek to the Sou th For k Salt River to 
the Salt Rive r . 10 Salt River i s considered a water of the United 
States as de f i ned in 33 C . F.R . 328 . 3(a) (1) . 

10 Tab 1 of the admi nistra tive reco r d 
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There is substantial documentation in the administrative 
record to support t he MVS JD. The MVS JD basis form stated the 
property contains "waters of the "United States'' (as defined by 
33 CFR part 328 and associ ated guidance) wi thin t he reviewed 
area. Approx imate size of jurisdictional a rea : 3000 linear 
fee t x 8-12 foot wide channel.n The basis of jurisdiction was 
the presence of a tribut ary to another water of t he United 
States , 33 C.F.R. 328 . 3(a) (5). The extent of jurisdiction was 
based on evidence of an OHWM and Mean High Wa t er Mark. The OHWM 
was indicated by 1) clear, natural line impressed on the bank, 
2)the p resence of litter and debris , 3)changes in the character 
of soil, 4) des truction of te rrestrial vegetation, and 5) 
shel v i ng. The Mean High Water Mark was indicated by physical 
markings and vegetation l ines/changes in vegetation types. The 
MVS JD basis f o r m detailed the data reviewed for the MVS JD. 

Mr. Havener 's RFA asserts that the channel is not a water 
of the United States because i t does not have a continuous flow 
of water i n t he c hannel . Evidence of a continuous flow of water 
is not a sole de t erminant fo r ident ifying t he presence of waters 
of the Un i ted States. An OHWM in the unnamed tributary is 
evi dence that water flows in the unnamed tributary. The Corps 
utilizes an OHWM in determining the l imits of waters of the 
Un ited States. The t erm "ordinary high water markH is defined 
in 33 C.F.R. 328.3(e) as: 

. . . that l ine on the shore established by the 
f luctuations of water and indicated by phys ical 
characteristi cs such as clear , natural line impressed 
on the bank, shelving , c hanges in the character of 
soil , destruction of terrestrial vegetation, the 
presence of l itter and deb ris, or o t her appropriate 
means that consider the characteristics of the 
surrounding areas. 

There is subs t ant i al information in the administrative 
record of the hydrologic c haracteristics of the property, 
including evidence of an OHWM a l ong portions of the unnamed 
t ributary on the Havener property. In addition to the JD basis 
form , the MVS Str eam Description Information form documented the 
t ype of flow, channel size , and evidence of an OHWM of the 
unnamed tributary. 11 Field notes documented flowing water. This 
reason for appeal has no merit . 

11 Tab 6 of the administrative record 
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Conc l usion: Fo r the reasons stated above, I conc lude that 
Mr. Havener's RFA does no t have mer it . The final Corps decision 
will be the MVS Dis trict Engineer's letter advising Mr . Havener 
of this deci s i on and confi rming t he Augus t 31, 2004 , 
j u r isdiction determinat i on. 

ROBERT CREAR 
Br igadier General, U.S . Army 
Division Engineer 
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