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Background Information: The Corps of Engineers, New Orleans Digtrict (MVN) involvement
with this action started in December 1993 due to unauthorized activity by the gppellant. On
February 17, 1994, MV N referred the case to the Environmental Protection Agency (EPA) for
further enforcement action. The EPA issued Mr. Sharp and the Sharp Land Company three
Adminigrative Orders (AOs) dated October 4, 1994, January 27, 1995, and June 20, 1995,
respectively. Each AO required that Mr. Sharp and The Sharp Land Company perform initia
corrective measures and either completely restore the Site or--within 30 days of receiving the
AO--gpply for an after-the-fact permit from the Corps. The Corps received a complete after-the-
fact permit gpplication from Herman Wayne Sharp and The Sharp Land Company in October
1996. A Public Notice was issued on December 4, 1996 for the following work (as stated in the
public notice): “to dredge and maintain four ponds and a drainage channel and clear, grade and
deposit fill for aroadway, homesite, garden and disposa area. The proposed project would
remove about 17,500 cubic yards of materiad from the pond areas and drainage ditch. About
100 cubic yards of limestone would be hauled in and used in roadway congtruction. Some of the
dredged materid would be used asfill for the roadway and homesite, and the remainder of the
material would be stockpiled on Ste. As currently proposed, the project would adversely impact
about 4.0 acres of wetlands previoudy cleared by logging activities” A draft permit was offered
to the Sharpsin July 1998. The Sharps declined the draft permit. MVN denied the permit April
12, 1999. Thedenid isbeing appeded.

The AOsissued by EPA required the gppellant to perform initia corrective measures. In
particular, the appellant was required to “plug” portions of the drainage ditches located adjacent
to the road congtructed on the property. The EPA determined that the primary function of the
ditcheswas to drain the wetlands located on the site. Completion of the “initid corrective
measures’ was a condition of the AOs that had to be completed before an after-the-fact (ATF)
permit could be submitted to and accepted by the MVVN. No documentation verifying the
completion of the required corrective measures by the EPA or the MVN was found in the
adminigrative file. Additiondly, there was no record indicating the EPA had contacted the
MVN notifying them of the completion of the required corrective measures which would alow
the MV N to accept an after-the-fact permit gpplication. During the April 26, 2000 apped
conference, the appdlant stated that he had not “plugged” the drainage ditches as required by
the AOs.



In spite of the lack of clarity in the record as to whether the appellant completed required
corrective measures, the adminigrative file does document the MV N’ s acceptance of the
application and the requirement of a Tolling Agreement. The MV N’ s acceptance of the
goplication and the requirement of a Tolling Agreement implied thet initid corrective measures
had been completed to the satisfaction of the Digtrict Engineer. In accordance with 33 CFR
326.3(e)(1) “The Didrict Engineer will accept such apermit (ATF) after the completion of any
required initid corrective action.”

The lack of clarity in the record as to whether gppellant has implemented corrective measuresis
aprocedural deficiency requiring correction. Pursuant to 33 C.F.R. Section 326.3(e)(1), aDidtrict
Engineer may only accept an after-the-fact (ATF) permit upon completion of theinitid

corrective measures. Similarly, pursuant to 33 C.F.R. Section 331.11 an RFA will not be
accepted until the initiad corrective measures have been completed to the satisfaction of the
Didrict Engineer.  Asthe adminigtrative record did not contain information that gppellant had

not completed the initia corrective measures, MVD did not have sufficient information to not
accept the RFA.  Based, on the information obtained during the gppedls conference to the effect
that appellant had not completed theinitid corrective measures, the question arises as to whether
the Digtrict Engineer properly accepted the ATF permit and whether MV D properly accepted the
RFA.

Since MV N accepted the appelant's ATF permit gpplication and completed its evauation of the
project, and since the final agency action is not complete until the appeal process is complete, |
have determined that the gppropriate action isto render adecision regarding the RFA and further
to require that the adminigrative record clarify initid corrective actions. Specificaly the MVN
must:
1. Coordinate and document that EPA has verified the completion of the corrective
actions as dictated in the EPA’s AO dated June 20, 1995 or aternatively procurein
writing that EPA has withdrawn the AO requirements.

2. Upon completion of these items, reeva uate the acceptance of the ATF permit.

Summary of Decision: | find the gpped has merit for the reasons given below. | find that:

a The Didrict Engineer (DE) did not adequately determine the limits of jurisdiction for the
project site by having a wetlands delinegtion completed;

b. The DE should darify the adminigrative record regarding the slviculture exemption;
c. TheDE should re-evauate the project as two single and complete projects,

d. The DE should document the impacts on water qudity; and

e. The DE should darify the summary of comments received.

This matter is remanded to the DE for reconsideration of the permit decison consstent with the
indructions in this adminigrative gpped decison.



Appeal Evaluation, Findings, and I nstructions
tothe MVN District Engineer

Reasons for the apped are as presented by the appellant and are shown in bold type.

Reason 1, Jurisdiction and Delineation: The applicants have claimed that the Cor ps does
not have jurisdiction and that the delineation of wetlandsisinaccurate. The applicants
under stand from reading the proposed regulation that they are not allowed to appeal the
mattersherein, but retain all their rightsto bring other legal actionsreated thereto.

Finding: This reason for appeal has merit. The reason has merit because MVN did not complete
ajuridictiona wetlands ddineation. As discussed below, MV N properly determined that the
dte contained waters of the United States (US) but did not determine the precise limits of waters
of theUSinvolved. MVN needs to determine the limits of waters of the US involved so that the
limits of jurisdiction, the amount of adverse impacts, and the appropriate amount of mitigation
required to compensate for unavoidable adverse impacts may be determined.

Action The DE should determine the limits of weters of the US on the project Site so that heis
able to accuratdy determine the limits of Corps jurisdiction under Section 404 of the Clean
Water Act (CWA). In addition, he will be better able to determine the amount of mitigation
required to compensate for al unavoidable adverse impacts.

Discusson When making itsinitid assessment of the property, MVN used a combination of
ongte/off-gte methodology to make its jurisdictiona determination. This determination was a
preliminary determination to determine if waters of the US existed on the property. It was not
precise enough nor was it meant to determine the exact limits of waters of the US.  The method
MVN used to determine if waters of the US existed on the site involved using aerid photography

of the Ste and conducting a preliminary jurisdictional determination using the 1987 Wetlands
Research Program Technical Report Y-87-1 Corps of Engineers Wetlands Delineation Manual.
Dueto limited resources, thisis an acceptable method of determining jurisdiction.

The gppellant’s pogition, as stated in the RFA, isthat the Corps does not have jurisdiction and
that the delineation of wetlandsisinaccurate. (Nether the Corps nor the EPA made a
delineation of the property.) The appellants are basing their belief that the Corps or EPA does
not have jurisdiction because they assert that al the work performed on site was exempt due to
the fact that it was part of an ongoing slviculture activity. The record indicates that MVN
determined that the work performed was not part of an ongoing slvicultura operation. MV N
aso contends that even if the appellant’ s work was part of an established silvicultura operation,
it ill failed to meet the exemption, because the site had been converted to a different use--in this
case asubdivison (323.4(a)(1)(ii)). (Theissue of whether or not any or al of the work
performed on the site was exempt under 404(f)(1)(A) is further discussed under Reason 2.)

On severd occasions, the applicant requested, in writing, that the Corps and/or EPA perform a
wetland (boundary) ddlineation identifying the limits of waters of the United States on the
160-acre tract. However, for reasons not clearly documented in the administrative record, a
ddinesation of the tract was never performed. The importance of having the project Ste
delinested was emphasized in aMV N letter to the Sharps dated March 12, 1997. MVN letter



stated that mitigation was required, but because a ddineation had not yet been performed, the
amount of mitigation required could not be determined. The EPA’s June 20, 1995 AO stated:

You are dill required to ether fully restore al impacted areas or implement

interim protection measures and apply for an after-the-fact permit from the

Corps of Engineers (COE). This must be accomplished within thirty (30) days

of receipt of both this Order and the Ste wetland delinegtion currently being

prepared by the COE. This 30 day time requirement does not start until both
documents have been received. Further indication for the need of addinegtion isalso
found in aletter from the EPA to the applicants stating:

. .. the wetland hydrology indicators that are used for determining whether
or not the hydrology criteria are met, though met; they are weak at best.

In this same AQ, the EPA indicated that the applicant felt that only 30% of the property is
jurisdictiona, but--in the spirit of compromise—they were willing to accept that 50% of the
property is subject to Federd regulation under the CWA. MVN fedsthat 95% of the property is
juridictiond. It isobviousthat there is adiscrepancy in the amount of areathat is consdered
jurisdictiona on this particular Ste. Even if MV N, EPA, and the gppedllant agree that 50% of the
property isjurisdictiond, adelinestion is till required to determine the amount of impacts and

the amount of compensatory mitigation required for al unavoidable impacts.

The adminigrative record aso contains aletter from gppellant’ s attorney stating that the Corps
agreed to perform a wetland delineation on the property. Thereisno evidence in the
adminigtrative record that a wetland delinegtion was performed on the property by ether the
Corps or the EPA. The adminigirative record does not give a clear, definitive answer to the
question regarding how much of the project Siteis subject to Federa regulation.

Therecord lacks awetland delineation. The record further lacks adequate justification of why
there is no wetland delineation. Accordingly, preparation of awetland delinestion is required o
that the Digtrict Engineer can determine the limits of jurisdiction and what portions of the project
requires a Corps permit.

Reason 2, Silviculture Exemption: The Corps has maintained that the cutting of treeson
thetract in question does not fall within the silviculture exemption. There isno substantial
evidencein the administrative record to support thisallegation. Thetract historically was
used for dlviculture as clearly admitted in the Corps evaluation and Decision Document.
The applicantswere and are practicing silviculture on their property. Thisisevidenced by
receiptsfor purchases of seedlings, the planting of seedlings, the timber cruise on adjacent
property, the purchase contract on adjacent property, and the fact that the property is not
being used for any other purpose. There can be no changein use until thereisa new use.
To hold otherwiseisplainly contrary to law.

Finding: This reason for apped has merit. The decision document does not contain sufficient
information or andysis to support MV N’ s determination of ingpplicability of the Slvicultura
exemption. Determining if dl or part of the work performed or to be performed meetsthe
criteria to be exempt under Section 404(f)(1)(A) has adirect bearing on whether apermit is
required for dl or part of the work performed by the appdlant. Further clarificationis needed.
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Action The DE needsto clarify the adminigrative record and Environmental Assessment/
Statement of Findings (Decision Document) regarding the gpplicability of theslviculture
exemption. The DE needs to make afind government determination, with the concurrence of
the EPA, if al or any part of the work done on the project site meets the Section 404 (f)(1)(A)
slviculture exemption.

Discusson The slviculture exemption issue is one of the gppellant’s primary points of

contention with the Corps and the EPA. Therecord is unclear and conflicting asto the rationde
of the ingpplicability of the slviculturd exemption. The MVN postion is that none of the work

is exempt under 404(f)(1)(A) and the EPA’s position is that some of the work meets the criteria
to be exempt under 404(f)(1)(A). The Corps initid involvement with this action started with the
gppdlant removing trees from the Ste and constructing an improved road. Throughout the
enforcement and permit eva uation processes, the appellant has maintained that the work
performed was exempt under Section 404 (f)(1)(A) and therefore did not require a permit.
MVN'’s position has been and remains to be that the work performed does not meet the criteriato
be exempt under Section 404 (f)(1)(A). MVN determined that the work performed was not part
of an ongoing Slviculturd operation. MV N aso contends that even if the gppellant’ swork was
part of an established slvicultural operation, it till failled to meet the exemption, because the site
had been converted to a different use--in this case a subdivision (323.4(a8)(1)(ii)).

In a December 22, 1994 |etter to the appellant, the EPA explained why the applicants activities
falled to meet the slvicultura exemption. However, in the EPA’s June 20, 1995 AO, it gppears
that the EPA agrees that work performed on a portion of the 160-acre tract does meet the
glviculture exemption. The EPA required the gppellant to submit documentation that supported
their claim that the work performed was part of an ongoing silviculture operation. According to
the appellant, the required documentation was submitted to the EPA. The EPA representative at
the gppeal conference stated that he did not review the documents but assumed that the
documentation was adequate and that the EPA accepted the fact that part of the work performed
did mest the criteria to be exempt under the silviculture exemption. During the gpped
conference, the appellant again emphasized that the work performed on the site met the
dlviculture exemption and referred to the EPA’ s June 20, 1995 AO as proof.

MV N reiterated its position that the work performed did not meet the criteria to be exempt under
Section 404 (f)(1)(A). The Decison Document does not discuss the slviculture exemption in
any detail and does not provide for areconciliation of the different positions of MVN and EPA.

Neither the adminigtrative record nor the Decision Document give a clear, definitive answer to
the question regarding how much of the work performed by the applicant is subject to the
Section 404(f) exemption. The Decision Document should be revised to provide clear
documentation and andysis regarding the applicability of the slviculture exemption.

Reason 3, Joint Application: The Corpsforced the applicantsto submit ajoint application
which isthe source of confusion that is apparent on the face of the poorly written and
poorly reasoned Evaluation and Decison Document. Thevery first item addressed in the
Decision Document statesthat Mr. Sharp does not need theroadway. That istrue- The
Sharp Land Company needsthe roadway to access the remainder of its property and to
continueitsslviculture operations. Therearetwo entirey different projectsjumbled
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together in the Decision Document. Mr. Sharp isapplying for a permit for a homesite, and
the Sharp Land Company isapplying for a permit to legitimize a roadway with shallow
roadside ditchesto enable it to continue its operations. Thesetwo different requests and
their concomitant interests and needs cannot not adequately, fairly or clearly be addressed
in one permit application. Forcing the applicantsto file ajoint application isarbitrary,
capricious and abuse of discretion.

Hnding: Thisreason for apped has merit. It is appropriate for MVN to consder two permit
applications rather than a combined permit application.

Action The DE should reevauate the project as two separate and complete permit actions.
Discusson: A March 25, 1995 letter from MV N to the gppellant’ s attorney stated:

... itisour opinion that Mr. Sharp should apply for the work on hislot, both
unauthorized and proposed. Furthermore, The Sharp Land Company is
responsible, and should apply for the entire unauthorized roadway, ditches
and dl other unauthorized work not legitimized by another party, such asthe
property’ s purchaser.

This letter supports the gppellant’ s position that each action should have been evaluated as a
sngle and complete action. During the Appea Conference, the project manager stated that
because the activity was aviolation, he wanted to make sure dl unauthorized activities were
covered under the permit. The adminigrative record does not support the MVN conclusion thet
both the work done by Mr. Sharp on his persond property and the work done by The Sharp Land
Company should have been evaluated as one project.

On July 17, 1998, the MV N offered a draft permit to the appellant. The MVN modified the
appdlant’ s original proposal to avoid and minimize adverse impacts to wetland functions and
vaues. The permit would have authorized the gppellant to dredge and maintain apond and a
drainage way and to clear, grade, and deposit fill materid for an access roadway, homesite, and
garden. Although the public notice states 4 acres will be impacted, atotd of 5.5 acres of
wetlands would have been adversely impacted by the authorized work. The gppellant declined
the offered permit, because it did not alow them to keep the ertire road. According to the
appdlant, The Sharp Land Company needed the road so that the company could continue
glviculture activities on its own property. Issuing the draft permit for the homesite and not for
the road gives the appearance that--without fully evauating the Sharps need for the project--
MV N inappropriately made a decision that the work requested by The Sharp Land Company was
contrary to the public interet.

Reason 4, Owner ship of Property: The Corps, in denying the permit, hasorderedthe
restor ation/replanting of approximately 70 acresthat at onetime was owned by The Sharp
Land Company. Over half thisproperty isno longer owned by the Company, and was not
even owned by either Mr. Sharp or The Sharp Land Company when the original cease and
desist order wasissued. Theother ownerswill not agreeto having the road destroyed or
having their property replanted. The Decison Document does not addr ess this problem.




Finding: This reason for goped does have merit. The adminigtrative record lacks pertinent
ownership information.

Action Address ownership of property in the Decision Document.

Discusson MV N needs to determine who the property owner(s) were at the time the work was
performed and who was responsible for causing the discharge of fill materid into waters of the
US. Inaddition, MVN needsto determine if The Sharp Land Company sold any portion of the
property after receiving the Corps cease and desist order from MV N’ s district commander.

Mr. Sharp and/or The Sharp Land Company were initidly identified as the responsible party that
caused the unauthorized discharge of fill materid into waters of the United States. 1n aletter

dated December 22, 1994, to Ms. Sharp and The Sharp Land Company, the EPA addressed the
issue of land ownership, however MVN did not. The EPA dated that the present owners of the
property would be alowed to apply for an after-the-fact permit to retain the unauthorized work
and for any proposed work. If, after the receipt of the Corps cease and desist order, Mr. Sharp
and/or The Sharp Land Company sold the property, Mr. Sharp and/or The Sharp Land Company
are dill accountable for the violation.

MVN needs to obtain documentation thet verifies property ownership. It isimperative that the
Corps and EPA be conggtent in their handling of the ownership issue. MVN should not hold
Mr. Sharp or The Sharp Land Company respongible if the EPA istdling them that they are not
responsible for land they no longer own.

An important part of thisissue relates to the appellant’ sreasons 1 and 2. First, adetermination
of the limits of waters of the US is needed to determine the amount of impacts and the amount of
compensatory mitigation or retoration required. Secondly, it isimportant to determineif any or
al of thework performed met the criteria to be exempt under Section 404(f)(1)(A). If the work
is exempt then apermit is not required; therefore no mitigation/restoration is required.

Reason 5, A Compilation of Subordinate | ssues Addr essing the Guidelines under Section
404(b)(1). Thereisno substantial evidencein the administrativerecord to support the
following allegations:

The appellant has broken down Reason 5 into 15 subsections. Reason 5 dedlswith MVN's
review of the project’ simpact under the Section 404(b)(1) Guiddines for Specification of
Disposd Sitesfor Dredged or Fill Materid. The Guiddines are the substantive criteriaused in
evauating discharges of dredged or fill materid under section 404 of the Clean Water Act. The
guiddines apply to al Section 404 permit decisons.

For activities involving the discharge of dredged or fill materid subject to the CWA Section 404,
the Corps regulations (33 CFR 320.4 (8)(1)) require that a permit will be denied if the discharge
that would be authorized by such permit would not comply with the CWA Section 404 (b)(1)
guidelines. Subject to the preceding sentence and any other gpplicable guiddines and criteria,
including water qudity certification and/or coastd zone congstercy, a permit will be granted
unless the DE determinesit would be contrary to the public interest. (See 33 CFR 320.2 and
320.3)



Severd of the issues raised by the appelant under Reason 5 have been, to some extent, addressed
under Reasons 1 through 4 of this document. Reasons 5 (a), (g), (j), and (m) ded with the
amount of direct and indirect adverse impacts the project has or will cause. Under Reason 1 of
this document, the need to determine the limits of jurisdiction was discussed. It is obvious that
there is a discrepancy in the amount of areathat is considered jurisdictional on this particular

gte.

Reasons 5 (g) and (j) aswell asReason 5 (i) ded with water qudity issues MVN isjudtified in
addressing water quality concerns even though the State has issued awater quality certification
for the project. MV N is obligated to consder water qudity impacts to wetland values and
functions.

Reason 5(a): Section I1A states:

| ssuance of a permit for all therequested work would have adversely impacted
approximately 70 acres of forested wetlandsasa result of draining and filling.

Thework requested by Mr. Sharp affectslessthan 1 acre of a 10-acretract. Theroadway
affectsonly about 1 acreof thelarger 70-acretract. The EPA stated that the work done
the applicant’s....

Finding: This reason for apped does have merit based on the fact that the direct and indirect
impacts are not thoroughly addressed in the Decison Document.

Action The DE should review and revise the permit evauation and Decision Document to add
clarifying documentation concerning the amount of direct and indirect adverse impacts.

Discussion: The gppellant does not believe that MV N was within its authority to consider the
secondary indirect impacts from the proposed work and the work aready completed. The Corps
authority is derived from the National Environmental Policy Act (NEPA) implementation
procedures for the Regulatory Program at 33 CFR 325, Appendix B. Part 7(b) of these
regulations provides a discussion on determining the scope of andysis under the NEPA. Part
7(b)(2) states:

A didrict engineer is considered to have control and responsibility for
portions of the project beyond the limits of Corps jurisdiction where the
Federd involvement is sufficient to turn an essentialy private action into
aFederd action. These are cases where the environmental consequences
of the larger project are essentidly products of the Corps permit action.

Under the NEPA, the DE’ s review can be extended to the entire project, including portions
outside waters of the United States, if sufficient Federa control and responsibility over the entire
project exists. Once the DE has established the scope of andysdis, the project andyss must
include the direct, indirect, and cumulative impacts on dl Federd interests within the purview of
the NEPA. The MV N was within its authority to consider the secondary indirect impact from
the proposed work and the work aready completed.

However, MV N did not provide supporting documentation regarding the amount of direct and
indirect impacts that the proposed and completed work did or would cause. Infact, there are

8



differences between the amount of impacts that the project will cause or has caused as described
in the public notice, the offered permit, and the denied permit. The Public Notice Sates that the
project will adversdy impact 4 acres previoudy cleared by logging activities. The draft permit,
which was modified by MV N, stated an adverse impact of 5.5 acres of wetlands. Thisisan
increase of 1.5 acres of direct impacts over what was described in the Public Notice. The
Decison Document for the denied permit states that there will be a* direct destruction of 8.3
acres of wetlands” Thiswas an increase of gpproximately 3 acres of direct impacts from what
was described in the draft permit. The Decison Document does not provide the andlysis for
these increases. In the Public Notice MVN does not mention the possibility of 70 acres of
indirect impactsif the work is authorized; it is only mentioned in the Decison Document. There
isno andysis of this discrepancy. Review of the comment letters received by the Federa and
state resource agencies do not support the MV N determination of 70 acres of indirect impacts.
The MVN did not provide sufficient documentation to support portions of its environmental
impact analyss in the Decison Documertt.

Reason 5(b): Section IIB states, “ These project components wer e not needed to meet the
applicants purposesto reforest the site and provide for a home site.” The Document offers
no substantial evidenceto back up this statement.

Finding: Thisreason for gpped does not have merit. The gppellant has not provided supportive
documentation.

Action No action is required.

Discusson: The gppellant stated that without the improved roadway he will not be able to
continue his siviculturd activities. Not having an improved, al-wesather road will not preclude
Mr. Sharp or The Sharp Land Company from continuing silvicultura activities on the property
they own, nor will it prevent Mr. Sharp from accessing his homesite. Mr. Sharp was offered a
draft permit that would have dlowed him ingress and egress to his homesite. In addition, the
gppellant sated in his RFA that the other property owners would not agree to the road being
removed. This gives the appearances that the road’ s primary function is for access to homesites
and not for forestry activities. The appellant has not provided any supportive documentation that
without the road he would neither be able to access his homesite nor continue forestry activities.

Reason 5(c): Section 11B states, “ Thelogging road and drainage improvements ar e not
required to manage the site for bottomland hardwood silviculture.” Normal practices
usually employ skiddersto removefelled treesto a central point from which thelogsare
loaded onto trucks. Thesdteisnot so large that the site cannot be managed without
improved roadwaysto reach remote stes. However, the applicantsinsisted that an
improved roadway was needed to continue long-term forestry practices. Best Management
Practices (BM Ps) which arerecommended by the Corps and the EPA do not substantiate
these statements.

Finding: This reason for appeal does not have merit. The appellant did not provide supportive
documentation.

Action No action is required.



Discusson As tated in the discussion under Reason 5(b), the appd lant did not provide
supportive documentation that an improved road was required to continue silviculturd activities.
As previoudy stated in the gppellant’ s RFA, adjacent property owners would not agree to having
the road removed. This comment substantiates the Corps and the EPA position that the road’s
primary purposeis not for dlviculturd activities, but for ingress and egressto the gppellant’s

property.

With regard to the BMPs, the Corps and the EPA stated that the BMPs listed in the 1986
regulations are the BMPs that should be used when designing a project.

Reason 5(d): Section |1 C statesthat the water tableiswithin a depth of 10 inches during
thewet periods. Thisonly addressesthe low areas and does not addressthe high areas
referred to in the paragraph. Additionally, evidence of the existence of high elevations was
providedto the Corps.

Finding: Thisreason for apped does not have merit. The information was obtained from the
U.S. Department of Agriculture.

Action No action is required.

Discusson: This information was obtained from the U.S. Department of Agriculture s Soil
Survey for West Baton Rouge Parish. Thisdatais verified for each soil series found in a county
or parish nationwide.

Reason 5(e): Section IIC statesthat the natural contours and elevations would be altered
by excavation and deposition of fill materials. It isimportant to notethat therearefew
natural contoursleft on thistract. At onetimealarge portion of the tract wasfarmed.
Many of the drainage ditches on the property were manmade. Additionally, repeated
timber cutting has actedto destroy or degrade various drainage areas.

Finding: Thisreason for gppedal does not have merit. MV N was reasonable in its evauation.
Action No action is required.

Discusson MVN did not make an unreasonable assumption in stating that the natural contours
and eevations on the site would be impacted by the project. It is reasonable to assume that
excavation and deposition of fill materid would change existing contours and eevations on the
project.

Reason 5(f): Section |1 C also statesthat the roadside ditches facilitated movement of some
surface water and that, prior to these alterations, water tended to pond on the surface.
Actually the drainage patter nswer e degraded dueto repeated logging, and the prior
completed work only acted to restorethedrainage. Additionally, the shallow drainage
ditches along the roadway do not act to provide any substantial drainageto thetract. This
isverified by an engineer’sreport in therecord. Thereisno substantial evidence that these
ditches cause any substantial drainage whatsoever; they only act to drain the roadway

itsef. Additionally Brudy, the head of Enforcement stated on site that the ditches did not
drain the property. Thisisconsstent with wetland reference material stating that a few
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ditches cannot drain atract of land and only impact adjacent property. (Also seethe
attached EPA letter.)

Finding: Thisreason for appeal has merit. MVN’s conclusion is confusing and is not supported
by the record. The record does not contain information as to whether MVN considered the
information contained in a hydrologic study provided by the appellant.

Action: The DE should either provide further documentation and andyss to substantiate the
conclusion or modify the concluson. The DE should also address the finding in the appdllant’s

hydrologic study.
Discusson: On page 4 of the Decison Document, MVN dates:

Exigting drainage patterns have been affected by work performed prior to
obtaining a permit. Although one natura drainage way has been restored,

another dill functions to drain sorm water runoff from the ste. The

roadside ditches a so facilitate movement of some surface water. Prior to

these dterations, water tended to pond on the surface awvay from the drainage
way as the project had very little dope. Water remained trapped in the wetlands
and either dowly percolated into the ground or was lost due to evapotranspiration.

Resolution of the enforcement action associated with this project required the appellant to “plug”
portions of the roadside ditchesto prevent draining the site. However, it gppears from the
statement that restoration of the natura drainage way's causes sorm water to drain off the project
dte, not just the roadside ditches and that the roadside ditches only play aminor rolein draining
the project site. This portion of the decision document does not support the conclusion that the
roadside ditches are the primary cause of draining the Site.

Reason 5 (g): Section |1C on page 5 of the MV N Decision Document states that the
“project” would serioudly reduce the ability of the project stewetlandsto perform
functions contributing to maintaining water quality by the direct destruction of 8.3 acres of
wetlands. First of all, the requested projects do not destroy 8.3 acres of wetlands.
Secondly, the functions contributing to water quality such as preventing contaminants
from other tractsfrom moving into deep water are not applicableto thistract. No water
flows on thistract from other property. Directly to the north of the property liesa major
excavation preventing any water from the natural direction of water flow. Water
originates on the project site only.

Finding: Thisreason for apped has merit. MVN’s conclusions are not supported by the record.
Additiond analysis and documentation are needed with regard to the requirements of Section
401 of the Clean Water Act.

Action The DE should either provide further documentation and andysis to subgtantiate the
conclusion or modify the concluson.
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Discussion: The public notice sates:

[t]he project would adversaly impact about 4 acres of wetlands previoudy
cleared by logging activities.

The adminigrative record contains no supporting documentation regarding direct impacts to
8.3 acres. The 8.3 acres are mentioned only in the Decison Document. In addition, Regulatory
Guidance L etters 86-6 and 90-4 state:

The DE can usudly presume that a state’swater quality certification
satisfies the requirement of Section 401 of the Clean Water Act (CWA),
40 CFR 230.10(b)(1), and 33 CFR 320.4(d).

The guidance dso dates:

Section 320.4(d) providesthat a state' s certification of compliance with
goplicable effluent limitations and water quality standards will be conclusive
with respect to water quality congderations, unlessthe EPA advisesthe
Didtrict Engineer of “other water quaity aspects’ that he should examine.

The EPA did not comment on the project. The Louisana Department of Environmenta Quality
(DEQ) issued a401 Water Quality Certification on December 30, 1996. The certification stated
that it was the DEQ'’ s opinion that the proposed project would not violate water quality standards
of the State of Louisana. Thisopinion is based on the Corps public notice. If the information
contained in the public notice is not correct, the DE should request a new water qudity
certification based on the new information.

Reason 5(h): Section |1 C on page 6 of the MV N Decision Document states:
It isanticipated that the hauled in fill material would be clean sand or
clay material obtained off site. Thereisno evidencein therecord that the
Applicantsintend to haul any material from off ste. Any fill material would be
taken from the existing site.
Finding: This reason for appeal does not have merit. MV N's statement is accurate.
Action No action is required.
Discussonr MVN isbascaly sating thet any fill materid that might have to be obtained off
gte, including the limestone, would be free of contaminants and would not cause awater quaity
problem.
Reason 5(i): Section 11C on page 6 of the MVN Decision Document states:
(t)he proposed project would result in serious, localized and long-term

direct and secondary adver seimpact to the water quality functions currently
performed by the project site wetlands.
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The preceding paragraph stated that “the secondary adver seimpactsto water quality
should be minor, short term and localized.” Thisisclearly contradictory.

Finding: Thisreason for gpped does have merit. The evidence in the record does not support
MVN’s determination

Action The DE should either provide further documentation and andysis to subgtantiate the
conclusion, or modify the concluson consstent with available information.

Discusson Under Reason 5(g) above, MV N isdirected to review its documentation regarding
compliance of the project with state water quality standards.

Reason 5(]): Section 11C on page 6 of the MV N Decision Document also states:

The proposed project would fill and/or adver saly affect through direct and
secondary impacts approximately 70 acres of bottom land har dwoods.
Thewetlands on the project site function to store storm-water runoff
following rainfall events.

Firs of all, theissue of the amount of acres affected was addr essed above, and thereisno
storm water runoff because of the excavated tract to the north.

Finding: Thisreason for appea does have merit. The evidence in the record does not support
MVN'’s determination.

Action The DE should ether provide further documentation and analysis to substantiate the
concluson or modify the conclusion.

Discusson Consistent with the discussion in Reasons 5(a) and 5(g) above, MV N isto review its
documentation regarding compliance of the project with state water quaity standards.

Reason 5(k): Section |1D regarding biological characteristics and expected changeson
page 8 [of the MV N Decision Document] states:

That it isanticipated that the habitat value would eventually be quite high....
The proposed project would diminate the habitat value and other functions
performed by the wetlands.

Thework done by the Applicants has actually improved the habitat value. In fact the
same trees noted on adjacent tracts are growing on the project site, including elderberry
and blackberry. Also notethat the EPA was satisfied with the natural reforestation on the
tract. Thissection additionally statesthat the L ouisiana Black Bear also occurswithin the
forested wetlands near the proposed site. On page 10, thisisrefuted by the statement that
discussion with local residents have not seen any bearsin the project vicinity and that
discussion with representatives of FWSindicate that the proposed project would not likely
affect the speciesor habitat critical to the survival of the species. Thisisbecause human
occupation in adjacent areas would have alr eady affected the occurrence of the speciesin
the area once the actual effected acreswere determined.
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Hnding: This reason for gpped does not have merit.  The gppellant misgquoted the document.
Action No action is required.

Discusson Review of the Decison Document indicates that the appellant misquoted the
document. (The MV N dated that “it is anticipated that the habitat vaue would eventually be
quite high.”) The actua statement by MVN was.

It isanticipated that without the proposed project, the habitat value and
other wetland functions would eventualy be quite high improving with
the growth of aforest ecosystem.

What the MV N is saying is that once the Ste revegetates, habitat values will increase. The FWS
supported the MV N opinion of the potentid adverse impacts to the wildlife habitat that the
proposed project could cause to the area.

With regard to impacts to the Louisiana Black Bear, MVN smply stated that the bear occursin
forested areas near the project. MV N did not state that the project would adversely impact the
bear or its habitat.

Reason 5(1): Section I1E, in addressing aesthetics of the aquatic ecosystem states that the

“dtealteration resulting from project construction and facility ingtallation would
cause serious visual impacts on the forested view provided by the property from the
surrounding development.”

Applicantstake exception to the allegation that there are “ serious visual impacts on the
forested view.” Thissuggeststhat the forest isbeing eliminated which istotally untrue.
Thistype exagger ation istypical of the Document and should throw suspicion asto the
Document overall accuracy. The Applicants do agreethat the visual impacts would have
minimal effects on the human environment.

Finding: Thisreason for gpped does not have merit. MV N’ s findings were reasonable and
supported by substantial evidence in the record.

Action No action is required.
Discusson Section 230.53, Aesthetics, states that:

Aesthetics associated with the aguatic ecosystem consist of the perception
of beauty by one or acombination of the senses of sight, hearing, touch, and
amell. Aesthetics of aquatic ecosystems gpply to the quadlity of life enjoyed
by the generd public and property owners.

MVN did state that the project would cause serious visua impacts on the forested view without
providing supporting documentation. However, the find sentence of this discusson dates, “It is
anticipated that visud impacts would have minima effects on the human environment.”
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Based on the fact that no adjacent property owner commented on the project supports MVN
finding that the project will have minima impacts on the human environment.

Reason 5(m): Section I1E, page 12 [of the MV N Decision Document] states that the proj ect
would result in the change of forestry type on the 8.3 acres of the project (the amount of
which is contested) and of the remaining 61.7 acr es because of the drainage of the siteand
thereplanting of less wet-tolerant species. This statement isnot based on thefacts. More
than half of the 71-acretract isowned by other parties, and no work has been done on

these tracts other than a narrow, crudelogging road with shallow ditchesthat drain the
road. Additionally, the planting of treeson Tract L amountsto a very small area and the
treesare all hardwood species which would not changethe siteto an upland area.
Additionally, the Decison Document conclusion on thismatter is not consistent with the

law on change of use.

Finding: This reason for apped does have merit. The record does not support MVN's
concluson.

Action The DE should review and revise the permit eval uation and Decison Document to add
darifying documentation concerning the amount of direct and indirect adverse impacts.

Discusson Theissue of how much areawould be impacted by the project has been discussed
previoudy in this document. The DE has been ingtructed to perform a wetland delinestion to
determine the limits of jurisdiction on the tract and to re-eval uate the projects as separate and
complete actions.

Reason 5(n): Section I1E on page 12 [of the MVN Decision Document] also addresses
economics and states that since the applicant has sold most of the area surrounding the
project site:

the roadway would enhance the marketability of the remainder of the
property mor e than provide an economical method of managing the site.

Thereisno substantial evidence that the roadway would enhance the marketability of the
remainder of the property morethan provide an economical method of managing the site.
If thisweretrue, timber companieswould never bother to building permanent logging
roads.
Finding: Thisreason for gppeal does not have merit. MVVN made a reasonable conclusion.
Action No action is required.
Discusson Section 320.4(q) States:

When private enterprise makes gpplication for a permit, it will generadly

be assumed that appropriate economic eval uations have been completed,
the proposa is economicaly viable, and is needed in the market place.
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Since the gppellant has sold portions of the property, it is areasonable to conclude that having an
al-wesather road to access the property makes it more marketable to potentia buyers.

Reason 5(0): Section IIE, page 13 [of the MV N Decision Document ] liststhe criteria of
“congderation of private property” and refersto the discussion in Alter native and
Economics. Thisisclearly an inadequate consider ation of property. The sedionsreferred
to do not givethis proper attention nor do they addressthe fact that property required to
be replanted belongsto other people, that the requirementsthat the roadway be destroyed
and replanted will deprive them of reasonable accessto their property, to mention only a
few property concernsthat should be addressed. Failureto addressthisconcerned violated
guidelines promulgated by the Corpsitself.

Finding: Thisreason for apped under the Alternative and Economics section does not have
merit. The MVN andysis was adequate for the project. However, we found merit in the
Property Ownership section in Reason 4 above.

Action: No other action is required.
Discusson Section 320.4(g)(1) of the CWA dates:

An inherent aspect of property ownership isaright to reasonable private use. However,
thisright is subject to the rights and interests of the public in the navigable and other
waters of the United States, including the federa navigation servitude and federd
regulation for environmenta protection.

A review of the Alternatives and Economics section of the Decision Document indicates that
MVN andysis was adequate for the project. MVN determined that authorizing the discharge for
ahome dte was not contrary to the public interest. MVN found that an dl-wesather road was not
needed to manage the remainder of the Site for slviculturd activities. However, the gppdlant
gates that MVN did not give proper consideration to the other property owners needs for the
road. Appelant’s own statements support MV N’ s finding that the road primarily serves as an
access road for the property owners and not as a forest road.

Reason 6, Comments Received: The Decison Document failed to give proper weight to the
fact that there wer e no adver se comments, and no one objected granting the permit. Even
the EPA did not comment. Additionally, this section of the Decison Document suggests
that ther e wer e multiple commentsindicating that:

permit issuance would not be contrary to the overall publicinterest if the project
were modified to minimize impacts to only those areas necessary to implement the
homesteading of Tract L. [emphasis added]

We haveread no commentsthat so state. The only comment requesting mitigation or
minimization wasby FWS[U.S. Fish and Wildlife Service]. If therewere other comments
requesting that the project be “modified to minimize impacts to only those ar eas necessary
to implement the homesteading of Tract L,” we have not seen them.
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Findings: Thisreason for gppea has merit; the evidence in the record does not support MVN's
concluson.

Action The DE should either provide further documentation and andysis to subgtantiate the
conclusion or modify the conclusion.

Discusson Review of the comments received and the Summary of Comments Received Section
of the Decison Document reveded that there is some discrepancy in what the comment letters
dtated and what was written in the Decison Document. The FWS letter dated

December 31, 1996 stated:

While the Service does not object to the proposed project features (i.e.,
pond construction, homestead development, and minor dredging to restore
the integrity of an exigting dough), we recommend that the issued permit
require compensatory mitigation sufficient to fully offset adverse impacts

to the affected wetlands. If it is determined that the recent clearing does
condtitute an activity regulated under Section 404 of the Clean Water Act,
we recommend that compensation be required for those cleared areas which
are essentid to the gpplicant’ s objective of homestead devel opment, and
that restoration be required for those cleared areas which are not essentia

to that objective.

The MV N should have paraphrased the FWS letter to indicate that the FWS does not object to
the project if compensatory mitigation is sufficient to offset adverse impacts.

The MVN stated that based on an interna review of the project plans by its Red Estate Division,
it was determined that ared estate instrument from the Corps would be required. This statement
isincorrect; the memo from the Red Edtate Divison dated that ared estate instrument is not
required for the project.

Under the State and Locd Agencies section of the Summary of Comments Recelved, MVN
mistakenly omitted comments received from the State of Louisana, Department of Hedlth and
Hospitas. Their comment letter stated that the project would not violate gpplicable provisons of
the State Sanitary code. MV N needs to correct the decision document to accurately reflect from
whom comments were recelved.

In reviewing the comments received for this project during the public interest review period, |
found nothing that indicated that the project was contrary to the public interest.

Information Recelved and Its Disposition During the Apped Review: No additiona information
was received during the Apped Review.
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Conclusion: For the reasons stated above, | conclude this administrative apped has merit and
remand it to the New Orleans Digtrict Engineer to reconsider the permit denia decison for the
gppellant’ s project based on ingructionsin this Appea Decision Document.

PHILLIP R. ANDERSON
Magor Generd, USA
Commanding
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