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Site Visit Date: 27 July 2001

Background I nformation: On 11 August 1997, M. Rickey Bourg
submtted an application for a Departnment of the Arnmy permt to
install and maintain a bul khead and fill at Gand Isle,
Jefferson Parish, Louisiana. The first public notice was issued
on 23 Septenber 1997. The New Orleans District (MVN) requested
additional information to continue permt evaluation. M. Bourg
did not supply the requested information. 1In a letter dated

27 January 1998, the MVN returned the application stating that
M. Bourg had not responded to its request for additional
informati on on needs and alternative sites. M. Bourg proceeded
to construct the bul khead portion of the project wthout Federal
or State authorizations. The M/N issued a Cease and Desi st
Order on 7 Septenber 1999. While the | egal issues surrounding

t he unaut hori zed work were being reviewed, M. Bourg placed fill
behi nd the unaut hori zed bul khead. An after-the-fact permt
application was received on 5 May 2000. A joint public notice
for the proposed project was issued on 23 May 2000. In a letter
dated 4 April 2001, the MVN determ ned that issuance of a permt
for the proposed action would be contrary to the public interest
and therefore, denied the permt request.

M. Chris Trepagnier of the Trepagnier Law Firm on behalf
of M. Bourg, submtted a conpleted RFA on 30 May 2001. The RFA
was received within the requisite 60-day tinme period. By letter



dated 18 June 2002, the MVD accepted the appeal. A site visit
and appeal conference followed on 26 and 27 July 2001,
respectively. During the course of the appeal process, the
Appel l ant stated that the MVN had granted permts in the
vicinity of the Appellant’s project; they referenced permt

deci sions to support Appeal Reason 4 that the MN deni al

deci sion was arbitrary and capricious. Using the discussions at
t he appeal conference, the MVN determ ned that the Appellant was
referring to:

(a) Programmatic Ceneral permt issued to Cigar’s Marina on
24 April 2000

(b) Individual permt issued to Gand Isle Port Comm ssion
i ssued on 20 June 2001

(c) An individual permt issued to M. Joseph Burregi on
29 Novenber 1990

According to 33 CF.R Section 331.7(f), an appeal of a permt
denial is "limted to the informati on contained in the

adm ni strative record by the date of the Notice of Appeal
Process (NAP) for the application.”™ The date of the Appellant’s
first NAP was 4 April 2001. The permt decision of 20 June
2001, for Grand Isle Port Conm ssion was nade after the
Appel l ant’ s NAP and could not be considered. Additionally, upon
review of the adm nistrative record, the RO found that the other
two permt decisions (Cgar’s Marina and M. Joseph Burregi)
were not referenced in the admnistrative record and were
therefore considered “new information.” The RO s finding that
these permt decisions constituted new i nformati on was based on
the fact that the permts were not contained in the

adm ni strative record.

In a letter dated 1 Cctober 2001, the MVD notified the
Appel lant of its determ nation that the review of Appeal Reason 4
could not be conpleted. That letter also provided the Appellant
the option of wthdrawi ng the subject appeal and submitting new
information to the MWN in the context of a new permt application.
Al ternatively, the Appellant could elect to w thdraw Appea
Reason 4 and proceed with the appeal.

The Appell ant elected to withdraw the pendi ng appeal so that
the MVN could consider the newinformation. By a letter of
23 Cctober 2001, the MVD withdrew t he appeal and forwarded the
MVN clarifying information devel oped by the RO. The Appell ant
provi ded new information to the MWN. Inits letter dated
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4 February 2002, the MVN informed the Appellant that the
informati on submtted did not substantiate M. Bourg's claim
that the denial of his permt was arbitrary and capricious.

In a faxed letter dated 3 March 2002 and recei ved on
3 April 2002, M. Chris Trepagnier of the Trepagnier Law Firm
on behal f of M. Bourg, requested the opportunity to appeal
MVN s 4 February 2002 decision to deny M. Bourg’'s pernmt. The
Appel lant reiterated his original reasons for appeal with
additional clarification of Appeal Reason 4. The MWD accepted
the appeal request and determ ned that a second site visit and
appeal conference were not warranted. Appeal regulations found
in 33 CF.R 331.7(c) Site investigations allow the RO
discretion to determne if a site visit is necessary. An
Appel lant’ s request for a site visit will be granted if:

[ T] he RO has determ ned that such an investigation
woul d be of benefit in interpreting the admnistrative
record.

The Appellant’s representative did not request a site visit.
Appeal regulations at 33 CF. R 331.7(e) allowthe ROto forego an
appeal conference if:

[T] he RO and the appellant nutually agree to
forego a conference.

The Appellant’s Representative agreed to forego conducting a
second appeal conference.

I nformati on Recei ved and Disposition During the Appeal Revi ew

1. The MVN provided:

(a) A copy of the administrative record. Pursuant to 33
C.F.R Section 331.7(f), the basis of a decision regarding a
permt denial is limted to the information contained in the
adm nistrative record by the date of the Notice of Appeal
Process ( NAP).

(b) Five docunents pertaining to its permt authorization
for the Gcand Isle Port Commi ssion (permt nunber EM 19-970-
1836-1) (encl osure 1):

(1) Departnment of the Arny Permt Eval uation and
Deci si on Docunent dated 9 Decemnber 1999



(2) Revised Statenent of Findings dated 20 June 2001

(3) Departnment of the Arny permt authorization
letter and permt dated 20 June 2001

(4) Public Notice dated 27 March 2001
(5) Approved Jurisdiction Determ nation

The Appellant did not provide the Grand Isle Port Conm ssion
permt decision in the second RFA to support his claimthat the
MVN was arbitrary and capricious. These docunents were not
consi dered by the RO

(c) Department of the Arny permt authorization letter
dated 24 April 2000 to Cigar’s Marina (permt nunmber EL-20-000-
2148) and additional permt draw ngs (enclosure 2). This
docunent was provided to the RO prior to the Appellants’
decision to withdraw t he pendi ng appeal. These docunents were
considered to be clarifying infornmation.

(d) The MN provided four docunents pertaining to the MWN
permt authorization for M. Joseph Burregi (permt nunber SE
Cam nada Bay 63) (encl osure 3):

(1) Statenment of Findings dated 29 Novenber 1990
(2) MN Public Notice dated 28 August 1989
(3) MN letter dated 10 January 1990

(4) Departnent of the Arny Permt dated
29 Novenber 1990

Thi s docunment was provided to the RO prior to the Appellant’s
decision to withdraw t he pendi ng appeal. These docunents were
considered to be clarifying information.

2. The Appellant’s Representative provided:

(a) A witten response to the questions to be answered
during the appeals conference. The witten response provi ded by
the Appellant was considered clarifying information and is
referred to as Exhibit 3 in the verbatimrecord of the appea
conf erence.



(b) Verbatimrecord of the adm nistrative appeal conference
dated 27 July 2001.

3. The RO provided:

(a) The Appeal Conference Menorandum For the Record (MFR)
considered to be clarifying information (enclosure 4).

(b) A list of questions to be answered in the appeals
conference. The list of questions is referred to as Exhibit 1
in the verbatimrecord of the appeal conference.

4. The National Marine Fisheries Service (NVFS) representative
provi ded an undated col or infrared photograph of the project
area prior to the bul khead construction and filling. The

phot ograph was consi dered clarifying information and was
referred to as Exhibit 2 in the verbatimrecord of the appea
conf erence.

Summary of Appeal Deci sion:

Appel lant’s Reason 1: No Merit - The MYN foll owed Corps of

Engi neers regul ati ons when: 1) they advised the Appellant that

t he proposed bul khead and associated fill activities could
adversely inpact wetland values and 2) informed himof possible
alternative nmethods of protecting his property.

Appellant’s Reason 2: Merit - The Appellant has not clearly
defined his project purpose, and the MVN has not clearly
characterized the site. The MN should reconsider the after-
the-fact pernmit application in light of the redefined project
pur pose, applying, as appropriate, the presunption of
practicable alternatives.

Appel l ant’s Reason 3: No Merit - The MYN s characterization of
the project wetlands as high quality is reasonable and
docunented in the adm nistrative record.

Appellant’s Reason 4: No Merit - The Appellant did not provide
substantial information to support his reason for appeal that
the MVN deni al decision was arbitrary and capri ci ous.

Appellant’s Reason 5: No Merit - The Appellant’s claimthat the
MVN failed to conduct a proper public interest review was
unsubst anti at ed.




Bases for Appeal as Presented by the Appellant (quoted fromthe
Appel lant’ s RFA and presented in bold lettering):

Appel |l ant’s Reason 1: M. Bourg is sinply trying to do what the
state and ot her agencies have attenpted to do—protect his
property and maintain his livelihood. In doing so he relies on
33 CFR 320.4(b)(5)(9)(2). 33 CFR 320.4(b)(5)(g)(2) states,
“Because a | andowner has the general right to protect property
fromerosion, applications to erect protective structures wl|
usual ly receive favorabl e consideration.” The NOD has chosen to
ignore its own regul ati ons which govern this type of activity.
Additional ly, while not dispositive of this issue, the State of
Loui si ana recogni zes the right of a private property owner to
reclaimhis | ands that have been |ost to erosion.

FINDI NG. This reason for appeal does not have nerit.
ACTION No action is required.

DI SCUSSI ON:  The MVN fol |l owed Corps of Engi neers regul ations
when advi sing the Appellant that the proposed bul khead and
associated filling could cause danage to other properties and
adversely inpact wetland values. The MN appropriately inforned
the Appell ant of possible alternative methods of protecting his

property.

The regulation cited by the Appellant, 33 C F. R
320.4(b)(5)(g)(2) goes on to state:

However, if the protection structure may cause danmage
to the property of others, affect public health and
safety, adversely inpact floodplain or wetland

val ues, or otherw se appears contrary to the public
interest, the district engineer will so advise the
applicant and i nform himof possible alternative

nmet hods of protecting his property (enphasis added).

There is information in the adm nistrative record to show
that the project may cause danage to other properties. On
page 8 of the MVN s Deci sion Docunent (DD), Erosion and
accretion patterns section, the MVN states that the construction
of the project could increase erosion to neighboring properties
t hrough changes in local circulation patterns. There was
testinmony at the appeals conference that the bul khead woul d
cause erosion of adjacent property and woul d adversely i npact
fl oodpl ai n and wet| and val ues.




There is information in the admnistrative record to show
that the proposed bul khead construction and fill activities
woul d i npact jurisdictional wetland values. On page 8 of the
MVN s DD, Flood control functions section, the MVN stated that
the project would cunul atively contribute to a reduction in the
| ocal stormwater storage capacity provided by |ocal wetlands.

The MVN i nformed the Appellants of possible alternative
met hods of protecting his property. The MD letter dated
1 Decenber 1997 recommended that the Appellant reduce
envi ronnment al i npacts by using non-wetland property for the
proposed parking area and utilize z-walls, gabions or riprap
breakwaters to control erosion on the subject property. The MWN
forwarded the NVFS | etter dated 22 October 1997, which
recommended the project site be redesigned to restore intertidal
el evations. The NMFS reconmended shoreline protection neasures
whi ch woul d protect against further shoreline erosion and all ow
marine fishery access to the marsh edge. On page 5 of the WN
DD, O her project designs (snmaller, larger, different etc.)
section, stated that it would have no objection to considering a
permt to erect protective structures at the shoreline to
protect the Appellant’s property fromerosion. The MVN
recommended sim |l ar shoreline protection neasures for the
Burregi permt |ocated adjacent to the Appellant’s. See the
di scussion of the Burregi permt at Appeal Reason 4, bel ow.

Appel | ant’ s Reason 2: In various docunents the site has been
referred to as water bottons and shal | ow water estuarine
habitat. The site is nerely an unvegetated shall ow water area
or water bottom and as such is not subject to the presunptions
[of 40 CF. Rl 230.10(a)(3). Therefore, practicable alternatives
are not presuned to be avail able and any practicable
alternatives are not presuned to have | ess adverse inpact on the
aquatic ecosystem at |least for a portion of the project site.

FINDING: This reason for appeal has nerit.

ACTION The MVYN shall require the Appellant to clearly define
his project and its purpose(s). The MWN will characterize the
site and consider the after-the-fact permt application in |ight
of the project purpose, applying, as appropriate, the
presunpti on of practicable alternatives.

DI SCUSSI ON:  The administrative record reflects two probl ens
that conbined to create the need for a remand with instructions
to the MWN. The Appellant has not clearly defined his project
pur pose, and the MVN has not clearly characterized the site.
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The MVN shoul d consider the after-the-fact permt application in
light of the redefined project purpose, applying as appropriate,
the presunption of practicable alternatives.

The MVN stated three specific considerations which led to
its decision to deny the Appellant’s permt application: the
proposed work woul d destroy highly productive shal |l ow wat er
estuarine habitat and saline marsh wetlands; the detrinmental
i npacts outwei gh the public benefits; and the Appellant failed
to address project alternatives that would reduce adverse
i mpacts.

The Corps of Engineer’s 404(b)(1) guidelines found at
40 C. F. R 230.10(a) state that no discharge of dredged or fil
material shall be permitted if there is a practicable
alternative to the proposed di scharge which woul d have | ess
adverse inpact to the aquatic ecosystem \Wen a project is
proposed in a “special aquatic site” (SAS) and is a non-water
dependant activity, practicable alternatives are presunmed to be
avai lable (40 C F. R 230.10(a)(3)). In the present appeal, the
admnistrative record is unclear on two points: 1) whether the
activity is water-dependent, and 2) if portions of the
Appel l ant’ s property constitute a SAS.

The admi nistrative record did not clearly define the project
pur pose. Wthout a clear definition, it is uncertain if the
project is a water dependent activity subject to the presunption
of practicable alternatives. The adm nistrative record contains
varyi ng statenents by the Appell ant describing the proposed
proj ect and purpose. The original application by the Appellant
(received on 11 August 1997) stated that he wanted to reclaim

his | and and prevent erosion. |In conversations with the NVFS
personnel and in a letter dated 28 Novenber 1997, the Appellant
acknow edged the fill area would be used for parking boats and

trailers. The second permt application (dated 27 Decenber
1999) stated that the project purpose was reclaimng |and,
preventing erosion, and adding to the notel. A third permt
application (dated 20 February 2000) stated that the purpose was
to reclaimland and provide a recreational area for hotel
visitors. The adm nistrative record did not state whether the
second application was returned to the Appellant or revised by
the Appellant. Sone of these activities my be water dependant
whil e others are not. The WD should require the Appellant to
clearly define his project and its purpose(s) and nmake

appropri ate determ nation regardi ng wat er-dependency.



The adm nistrative record did not sufficiently determne if
the proposed project contains a special aquatic site. Special
aquatic sites are identified as sanctuaries and refuges,
wet | ands, nudfl ats, vegetated shall ows, coral reefs and riffle
and pool conplexes (40 C.F.R Subpart E). The information in
the adm nistrative record i ndicates that the site is part
wet | ands and part unvegetated shall ows. However, there are
ot her characterizations as well. The site is referred to as: 1)
sal ine marsh and shall ow water habitat; 2) saline marsh and
veget ated shal |l ow water bottons; and 3) saline marsh and shal | ow
open water bottons. |In the appeals conference, the MN stated
that the site consisted of saline nmarsh and unveget ated shal | ow
open water bottons. The RO corroborated that the site consisted
of saline marsh and shal |l ow unveget at ed open water bottons. It
is therefore, possible that part of the site is a Special
Aguatic Site (SAS) and is subject to the presunption of
practicable alternatives, and part is open water and is
therefore not subject to the presunption.

The MVN shoul d characterize the site and consider the after-
the-fact permt application in |light of the redefined basic and
overal |l project purposes, applying the presunption of
practicable alternatives where appropriate. |In the event the
presunpti on does not apply, regulations allowthe MVN to show
that there are practicable alternatives that will acconplish the
proj ect purpose with | ess danmage to the environnent (40 C F. R
230.10(a)). If the MVN makes such a show ng, the burden wll be
on the applicant to show that the MWN s alternatives are not
practicable. After the receipt of all information and any
rebuttal, the MVN should nake a decision to grant or deny the
requested after-the-fact permt.

Appel | ant’ s Reason 3: The NOD has wongly characterized the
area as “high quality.” ... The site is not contiguous to any

| ar ge expanses of saline marsh and the area has been previously
i npacted by simlar projects.

FINDING. This reason for appeal does not have nerit.
ACTION  No action is required.

DI SCUSSI ON:  The MYN' s characterization of the site’s wetl ands,
the majority of which consisted of high quality saline marsh
vegetated primarily by snooth cordgrass, is reasonable, and is
docunented in the adm nistrative record.




Based on the 404(b)(1) guidelines, the M/IN s DD, and the
field review, the WN s determ nation of the nature of the
site’s wetlands was appropriate. The MYVN s DD reports that
coordination with Federal and State organi zati ons occurred. The
MVN DD referenced the NMFS description of the site’ s wetl ands,
reinforcing the MWWN s position that the saline wetlands are high
quality. On page 9 of the WN s DD, in the Biol ogica
characteristics and antici pated changes section, the WN
descri bes the functions and val ues associated with tidal saline
mar sh and shal | ow open waters found in barrier islands. On
page 7 of the MWN s DD, Water quality (tenperature, salinity
patterns, and other paraneters) section, the MVN docunments the
water quality functions associated with the wetl ands.

The MVN acknow edges the site’s wetland acreage was not
contiguous to | arge expanses of wetlands, but it countered that
the scarcity of wetlands and narrowness of the barrier island at
that | ocation contributed to the inportance of the wetl ands.

Appel I ant’ s Revi sed Reason 4: The NOD has issued pernmits in the
past for simlar projects. Specifically the Corps has issued
permts to Cigar’s Marina, M. Joseph Burregi, M. Joseph T.
Arnona, M. Bobbie Collins, M. Wbb Cherame, Jr., M. Dana
Cheranmie, and M, (sic) Harry J,(sic) Cheram e which are simlar
i n purpose and scope to M. Bourg's application. The issuance
of the aforenmentioned permts indicates the arbitrary and
capricious nature of the Corps’ decision to deny M. Bourg' s
permt application and is nothing nore than an attenpt to punish
M. Bourg for proceeding under a good faith presunption that he
had a valid permt.

FI NDI NG: This reason for appeal has no nerit.
ACTION  No action is required.

DI SCUSSI ON: The administrative record does not contain
substantial information to show that the MVN deni al decision was
arbitrary and capricious. The Appellant alleges that seven
simlarly situated projects have received permts while his
permt was denied. The Appellant alleges that these permts are
| ocated in the general vicinity of the Appellant’s property and
aut hori zed simlar work. The Appellants bear the burden of

showi ng, by substantial information that other

persons/ perm ts/projects/applications were simlarly situated
and, in those cases, the MVN nmade different decisions. The

i nformation nmust show that the simlar pernmts were |ocated
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within the vicinity of the contested permt, authorize simlar
wor k, and had sim |l ar project purposes and inpacts.

The Appel | ant provi ded seven MVN pernit decisions to support
his claimthat the MVN was arbitrary and capri ci ous:

a. M . Joseph Burregi, SE(Cam nada Bay) 63, issued
29 Novenber 1990

b. Cgar’s Marina, EL-20-000-2148, issued 24 April 2000

C. M. Joseph T. Arnona, SE(Cam nada Bay) 52, issued
8 April 1994

d. M . Bobbie Collins, SE(Cam nada Bay)50, issued
18 Novenber 1987

e. M. Webb Cherami e, Jr. SE(Cam nada Pass) 1, issued
15 August 1994

f. Ms. Dana Cheram e, SE(Cam nada Pass)12 , issued
2 Septenber 1994

g. M. Harry J. Cherame, S., SE(Cam nada Bay) 72, issued
14 June 1996

The alleged simlarly situated permts involve the installation
of bul kheads, riprap, and fill material in an effort to reclaim
land | ost due to erosion and the installation of piers for
recreational or commercial use. A discussion of each alleged
simlar permt decision foll ows.

M. Joseph Burr egi

The Appellant failed to show that the pernmit decision for his
application was different than M. Burregi’s. The MWN provided
sufficient information to show that while M. Burregi’s initial
application was simlar, the project was nodified as suggested
by MUWN in a way simlar to that suggested for the Appellant’s.
M. Burregi’s project is |located on the sanme barrier island,
adj acent to the Appellant’s property. M. Burregi originally
proposed constructing a bul khead using sand filled | ongard
tubes, dredging in an area to reclaimeroded shoreline;
installing a wharf dock and boat sheds; filling for marsh
creation; reclaimng land | ost due to erosion; and installing a
bul khead. The MVN stated that the project would inpact saline
mar sh and shal | ow unveget at ed open water bottons as the
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Appellant’s did. In a letter dated 10 January 1990, the MWN
stated that the proposed project did not conply with the

404(b) (1) guidelines since a viable alternative existed. The
MVN suggested an alternative that woul d neet the guidelines.

M. Burregi revised the project to elimnate fill in the bay and
limt fill placenent to the existing ground. Therefore, the
Appel | ant has not been treated differently than M. Burregi

Cigar’s Marina:

The Appellant failed to show that the permt issued to G gar
Marina was simlarly situated. On 24 April 2000, the MVN issued
a Programmatic CGeneral Permt (MYN PGP) to Cigar’s Marina for
t he mai nt enance dredgi ng of existing slips, maintenance and
repair to piers, riprap and shore protection and fill area with
culvert. G gar’s Marina was not | ocated on a barrier island.
The Cigar’s Marina permt information provides |imted
i nformation about the proposed work and associ ated i npacts.
Cross section drawi ngs (Sheet 2 of 4 and Sheet 3 of 4) depict
mai nt enance dredgi ng and road w dening. Dredged material would
be deposited al ongside a boat slip inpacting approximately 0.25
acres. The drawi ngs identified the placenment of fill material
associated with the road wi dening, but did not identify acreage
i npacts. O herwise there is no information describing the type
or extent of aquatic inpacts. The information submtted by the
Appel I ant does not detail the extent of wetlands inpacted or
attest to its simlarity to wetland inpacts found on the

Appel  ant’ s property.

M. Joseph T. Arnona:

The Appellant failed to show that the permt issued to M.
Arnona was simlarly situated. M. Arnona s permt was
originally authorized in 7 May 1984, extended in 8 May 1987,
anmended in 26 October 1990, and extended in 8 April 1994,

M. Arnona’ s property is located on the sane barrier island,
near the Appellant’s property. The permt authorized the
reclamation of 1.02 acres, dredging and nai ntenance of an area
and the installation and mai ntenance of a breakwater, six

cul verts, pilings, wal kways, fill, bul khead, |ongard tube,
wharf, and buildings for a cormercial marina. The only
reference to wetlands is a statenent on plan draw ngs referred
to as “Sheet 1,” which was provided with the permt application,
whi ch states, “Wetlands reserved 0.8 acres.” The MN Permt
Eval uation and DD dated 8 April 1994, contain no descriptions of
wet | ands on the Arnona property or assessnent of wetl and

i npacts. The information submtted by the Appellant does not
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detail the extent of wetlands inpacted or attest to its
simlarity to wetland inpacts found on the Appellant’s property.

M . Bobbie Collins:

The Appellant failed to show that the permt issued to M.
Collins was simlarly situated. M. Collins’ permt authorized
the deposition of dredged material associated with the
installation and mai ntenance of a bul khead and the deposition
fill material for erosion control. The Collins property was not
| ocated on a barrier island. The information submtted by the
Appel I ant contains no description of wetlands on the Collins
property, no assessnent of wetland inpacts, and does not attest
toits simlarity to those wetland inpacts found on the

Appel I ant’ s property.
M. Webb Cheram e, Jr. and Ms. Dana M Cheram e:

The Appellant failed to show that the permts issued to
M. and Ms. Cheramie were simlarly situated. The pernits
issued to M. and Ms. Cheram e authorized the installation and
mai nt enance of piers and fill for private recreational use and
the reclaimng of land lost to erosion. Neither property is
| ocated on a barrier island. The drawi ngs for both permts
depicted sone filling, but did not disclose if wetlands were
present and/or inpacted. Oher than stating that both permts
authori zed simlar work, the informati on submtted by the
Appel l ant did not attest to the simlarity of wetlands inpacts
to those on the Appellant’s property. Additionally, the permts
had di fferent project purposes than the Appellant’s. The
permts issued to M. and Ms. Cheram e were for recreational
use. The Appellant’s permt was for commercial devel opnent.

M. Harry J. Cheram e, Sr.:

The Appellant failed to show that the permt issued to M.
Cheramie was simlarly situated. M. Cherame was issued a permt
to construct and nmaintain a wharf and bul khead; fill for private
recreational use; and reclaimland | oss due to erosion.

M. Cheram e’ s property was not |ocated on a barrier island.

Wiile the MUVN Statenment of Findings dated 14 June 1996 stated that
wet | ands were considered and found not to be significant, there is
no ot her characterization of wetlands found on the Cherame
property or description of wetland inpacts. Qher than stating
that both permts authorized simlar work, the information
submtted by the Appellant does not attest to the simlarity of
wet | ands inpacts to those on the Appellant’s property.
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Additionally, the permts had different project purposes than the
Appellant’s. The permt issued to M. Cheram e was for
recreational use; the Appellant’s permt was for comrercial

devel opnent.

VWil e the Appellant provided information that six permts
within the general vicinity were issued for simlar work, there
was insufficient information that these permts had simlar
proj ect purposes and wetland inpacts. In the seventh permt,
the decision by MUN was simlar to that offered to the
Appel lant. The weight of the information did not provide
substantial information to support the Appellant’s reason for
appeal that the MVN denial decision was arbitrary and
capri ci ous.

Appel l ant’s Reason 5: The NOD failed to conduct a proper public
interest review. ... Wien applying the general evaluation
criteria contained in 33 CFR 320.4(A)(2), it is difficult to
under stand how the NOD reached its determ nation that the
proposed action would be contrary to the public interest with
such an abbreviated public interest review

FINDING. This reason for appeal does not have nerit.
ACTION  No action is required.

DI SCUSSI ON:  The Appellant’s claimthat the MN failed to
conduct a proper public interest review was unsubstanti at ed.
The Appel |l ant was provided information regardi ng the Corps’
permt criteria and had the opportunity to furnish argunents or
additional rebuttal information to the District Engineer.

At the appeals conference, the Appellant’s representative
attenpted to show how the MVN failed to conduct a proper public
interest review. The Appellant acknow edged that infornation
regarding public interest factors (project related inpacts,
alternatives, and public and private interests involved) was
requested by MVN when he first applied for a permt, and that he
did not provide a response. The Appellant’s representative
stated that during the permt evaluation for the after-the-fact
permt application, the MVN failed to request this information
again. The Appell ant questioned how the MN coul d have
eval uated the public and private interest factors w thout M.
Bourg’ s input.

Regul ations found in 33 CF. R 325.2(a) detail standard
procedures for processing of applications. After conpleting
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these actions, the District Engineer will determne--in
accordance wth the record and applicabl e regul ati ons--whet her
or not the permt should be issued and will prepare a statenent

of findings or a record of decision. If the final decision is
to deny the permt, the applicant will be advised in witing of
the reason(s) for denial. |If the final decision is to issue the

permt, the issuing official will forward the permt to the
appl i cant for signature.

On nunerous occasions the MVN provi ded the Appell ant
information regarding the public interest factors. The
Appel | ant was provided a copy of the second public notice dated
23 May 2000. This disclosed the Corps of Engi neers Federal
Permt Criteria. In the MUN letter dated 10 July 2000, coments
fromthe NVFS, the Chitinmacha Tribe of Louisiana, and the
Loui si ana Departnent of Natural Resources were forwarded to the
Appel lant. The MVN suggested that the Appellant furnish witten
arguments or additional information to refute these
obj ections/coments. The NVMFS letter referenced earlier coment
| etters, discussed project inpacts, and non-conpliance with the
404(b) (1) guidelines. Telephone conversation records docunent
that the MVN project nmanager discussed the permt status with
the Appellant’s agent, M. Del Caldwell, on 2, 22, and 23 August
2000; and with the Appellant’s representative, M. Chris
Trepagni er on 25 August 2000 and on 19 Cctober 2000. The MWN
consulted with the Appellant, interested parties and tribes. A
public notice was issued. Conments were received and the
Appel I ant was given the opportunity to respond. Regul ations
found in 33 CF. R 325.2(d)(5) allowthe District Engineer to
proceed with a final decision regarding permt issuance if the
appl i cant does not respond with the requested infornmation. The
MVN deci sion to proceed with a decision w thout the Appellant’s
response to the received comments fully conplies with the public
interest review requirenents of the Corps of ENngineers
regul ati ons.

CONCLUSI ON: For the reasons stated above, | conclude that the
Appel l ant’ s Reason 2 has nerit, and the Appellant’s Reasons 1,
3, 4, and 5 do not have nmerit. The case has been renmanded to
the MVN for reconsideration.

/ si gned/
4 Encls RI CHARD B. JENKI NS
Col onel, Corps of Engineers
Acting Division Engi neer
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