DEPARTMENT OF THE NAVY
COMMANDER, NAVY INSTALLATIONS COMMAND
716 SICARD STREET, SE, SUITE 1000
WASHINGTON NAVY YARD, DC 20374-5140

CNICINST 5090.5

NOO
24 Feb 2016

CNIC INSTRUCTION 5090.5

From: Commander, Navy Installations Command

Subj: REQUIREMENTS FOR PAYMENT OF STORMWATER MANAGEMENT
CHARGES

Ref: (a) Public Law 111-378

(b) DoD DGC (E&lI) memo, Stormwater Charges and the Waiver
of Sovereign Immunity Under the Clean Water Act, of
11 Apr 11

(c) USDOJ OLC opinion of 25 Feb 11

(d) ADUSD (I&E) memo, DoD Legal Guidance on Stormwater
Charges Under Clean Water Act, of 20 Apr 11

(e) OPNAVINST M-5090.1

Encl: (1) Process for Payment or Non-Payment of Stormwater
Charges
(2) Chief of Naval Operations (N45) Itr 5090 Ser N4552E/
120158065 of 9 Apr 12
(3) Stormwater Fee Template

1. Purpose. To provide a unified, enterprise-wide process for
assessing the payment or non-payment of stormwater management
charges i1ssued in the United States in accordance with
references (a) through (e).

2. Background

a. In January 2011, Congress passed "an Act to amend the
Federal Water Pollution Control Act to clarify Federal
responsibility for stormwater pollution.” Reference (a), which

revised section 313 of the Clean Water Act (CWA), 33 U.S.C.
81323 (2006), clarifies that reasonable service charges payable
by federal agencies include certain stormwater assessments. The
amendment to section 313(c) was two-fold: (1) language was
added to section 313(c)(1) explaining what constitutes a
reasonable, and therefore payable, service charge related to
stormwater runoff; and (2) language was added in section
313(c)(2) that the Department of Justice Office of Legal Counsel
has interpreted that no stormwater service charge should be
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denied based on the lack of specific appropriations act
language. Such charges should be paid, as they have been i1n the
past, using appropriations otherwise available to the
department, such as operation and maintenance funds; however,
the amendment is not retroactively effective. This amendment
only applies prospectively to charges with an assessment date
(not the payment due date) after the date of enactment, 4
January 2011.

b. To determine whether a stormwater charge is a reasonable
service charge and therefore payable, the Department of Defense
Office of General Counsel, in accordance with reference (b),
provides seven criteria that "may, in any particular case,
expand or contract what qualifies as a reasonable service charge
for purposes of stormwater runoff.” The Commander, Navy
Installations Command (CNIC) process for determining payment or
non-payment of stormwater charges is detailed in enclosure (1),
to include the seven criteria to determine 1If a stormwater
service charge is reasonable.

3. Policy. In accordance with references (a) through (e),
enclosures (1) through (3) are provided as guidance iIn
processing stormwater charges as allowed by reference (a).

4. Responsibilities

a. In accordance with the process detailed in enclosure

(D:

(1) The Region General Counsel or their designee is
responsible for ensuring that stormwater charges are reviewed,
negotiated, and analyzed to determine whether the charges are
reasonable.

(2) Region Engineer (N4) is responsible for providing
technical expertise to support the Region Counsel or their
designee in their review, negotiation, and analysis of
stormwater charges.

(3) CNIC Headquarters Environmental Counsel, or their
designee, is responsible for tracking stormwater legal analyses.

(4) CNIC Environmental (N45) is responsible for tracking
and reporting stormwater charges.
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(5) Installation Commanding Officers (COs) are
responsible for ensuring stormwater charges are forwarded to
Region Counsel.

5. Action

a. CNIC (N4) shall distribute this instruction to CNIC
Regional Engineers for implementation and sustainment of this
policy.

b. CNIC HQ Environmental Counsel shall distribute this
instruction to Region Counsels and provide support in its
implementation.

c. Region Counsels shall distribute this instruction to
Installation COs within their regions.

d. CNIC (N45) shall distribute this instruction to Region
Environmental Divisions and provide support in its
implementation.

e. CNIC (N8) shall implement the requirements of this
instruction to ensure timely payment 1s administered upon
receipt of documented legal determination and all associated
funding documents.

6. Records Management. Records created as a result of this
instruction, regardless of media and format, shall be managed in
accordance with SECNAV M-5210.1 of January 2012.

D. .Y SMIT
Vice Admiral, U.S. Navy

Distribution:
Electronic only, via CNIC Gateway 2.0
https://g2.cnic.navy.mil/CNICHQ/Pages/Default.asp
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PROCESS FOR PAYMENT OR NON-PAYMENT OF STORMWATER SERVICE CHARGES

1. Stormwater Service Charge Payment Process

a. The process for determining payment or non-payment of
stormwater service charges (stormwater charges) consists of four
phases:

(1) Receipt of stormwater charges to include initial
notifications;

(2) Review of stormwater charges to include information
gathering;

(3) Negotiation over stormwater charges; and,
(4) Determination of payment or non-payment.

b. Receipt of Stormwater Charges

(1) Immediately upon receipt, Installation Commanding
Officers shall ensure that stormwater charges, bills, or demands
for payments are immediately forwarded to Region Counsel. Note
that bills or demands for payment are received various ways,
including through Installation Public Works, Environmental, Real
Estate, or Command Front Offices. It should be widely
communicated to all involved parties that Region Counsel should
receive copies of all bills or demands for payment received.

(2) Immediately upon receipt, Region Counsel shall make
a record of the receipt of the stormwater bill. CNIC HQ
Environmental Counsel, in coordination with CNIC Environmental
(CNIC N45), will track the status of stormwater bills and
provide updates upon request to the Office of the Chief of Naval
Operations, Energy and Environmental Readiness Division (OPNAV
N45) .

(3) Upon receipt of the bill, the Region Counsel shall
send a letter to the billing entity to acknowledge receipt and
advise that the bill is being assessed to determine i1If payment
IS appropriate.

c. Review Phase. The Review Phase involves a detailed and
collaborative analysis of the stormwater bill by both the legal

Enclosure (1)
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and environmental technical staff. During the Review Phase,
legal and environmental technical staff shall:

(1) Led by Region Counsel, determine, based on the
current business structure, who should be involved in the Review
Phase. Collaboration may include Naval Facilities (NAVFAC),
Facilities Engineering Command (FEC) technical and legal staff,
installation technical personnel, and/or technical and legal
staff from the Regional Environmental Coordinator (REC) offices.

(2) Analyze each stormwater bill In accordance with this
instruction and, on a case-by-case basis, understand that the
criteria may apply differently from one stormwater bill as
compared to another. Enclosure (2), the Chief of Naval
Operations (N45) Policy Letter on Payment of Reasonable
Stormwater Service Charges of April 2012, offers answers to
frequently asked questions (FAQs) to aid in analysis and help
ensure consistency across the Navy. Enclosure (2) also includes
a template for responding to the billing entity regarding
demands for payment and for requesting information needed to
conduct the review. This template may be tailored to collect
the specific information needed after a review has been
completed and prior to negotiation with the entity that has
presented the bill for payment. Section 2-1.6 of reference (e)
offers policy on fee versus tax determinations.

(3) Evaluate the wording of state law or local ordinance
which provides the authority to assess stormwater management
fees, considering the following questions:

(a) What i1s the purpose of the state law or
ordinance?

(b) Are there exemptions for federal facilities?

(c) Does the federal facility property discharge to
the locality Municipal Separate Storm Sewer Systems (MS4)?

(d) Is the property storm sewer discharge regulated
by 1ts own industrial stormwater or MS4 permit?

(e) Are there exemptions for property that has its
own collection and discharge system?

2 Enclosure (1)
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(f) Are federal facilities assessed iIn the same
manner as non-federal fTacilities under the law or ordinance?

[See 1.b(8)(c)]

(4) Review the stormwater bill and pertinent
installation information to examine the following questions:

(a) Are all the properties included in the bill
Navy-owned properties?

(b) Is the property properly categorized (e.g.,
industrial or agricultural areas)?

(c) What i1s the basis for the fee (e.g., Impervious
surface area, percentage of water bill, etc.)?

(d) Which Navy-owned properties receive stormwater
from an off-site property?

(e) ITf the fee 1s based on Impervious surface area,
what are the assumptions or algorithms used to estimate
impervious surface area?

(F) IT the fee i1s based on impervious surface area,
can the amount of impervious surface area on the Navy-owned
property be validated with current installation maps and/or
Geographic Information System data?

(g) Have there been changes in the amount of
impervious surface area on the Navy-owned property?

(h) What are the local fee rates or codes used to
assess the Navy fee?

(i) Does the current bill include previous charges,
late charges, or interest charges? Reference (c) clarifies that
the fee cannot be retroactive and any previous charges included
on the bill received after 4 January 2011 should not be
considered for payment. Navy will not pay iInterest charges on
fees. Late charges that are assessed need to be examined on a
case-by-case basis. |If the Navy was engaged In negotiations
with the billing entity for the period of time that late charges
are assessed, then i1t may be unreasonable to pay such charges
under those circumstances. |If, however, the late fees are
assessed because the bill was not promptly acted upon, or the

3 Enclosure (1)
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Navy failed to enter negotiations and a bill was "lost" within
the system, then the issue must be elevated to the CNIC
Environmental Counsel or their designee to evaluate i1f 1t 1s
reasonable to pay a late fee for that time frame.

(5) Review stormwater permit requirements:

(a) Review property maps to identify which storm
drains and acres of Impervious area drain to the locality"s
storm sewers.

(b) For each property, have any Best Management
Practices (BMPs) been implemented that would reduce runoff from
impervious areas discharging stormwater to a locality™s storm
sewers?

(c) ldentify the location, type, and drainage area
of each BMP.

(d) Does the property have all or a portion of its
stormwater discharge authorized under an installation National
Pollutant Discharge Elimination System (NPDES) industrial
stormwater or MS4 permit?

(6) Explore means of reducing current and future service
charges to the extent practicable.

(a) Are there state or local processes to receive
credits or rate reductions?

(b) Does any property receive specific benefits from
the locality that is associated with payment of the stormwater
fee? What are those benefits?

(c) Are credits available for stormwater management
costs borne by the Navy due to off-site stormwater conveyed onto
Navy property?

(d) Are credits or rate reductions available based
on stormwater mitigations or management measures already iIn
place on Navy installations, such as rainwater harvesting,
retention infiltration strategies, and low impact development?

(7) Evaluate “reasonableness” and the discriminatory
nature. The Region Counsel shall consider the stormwater cases

4 Enclosure (1)
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in the jurisdiction In which a stormwater fee is assessed
regarding the reasonableness and the discriminatory nature of
the bills. Use existing case law to assist with obtaining fact
based evidence. Examples include:

(a) Morningstar, et seq. v. Bush, et al., 2011
Arkansas 350; 2011 Arkansas Legal Electronic Research System
(LEX1S) 440 (September 2011). (Discusses authority granted in
ordinance.)

(b) Fred Nackard Land Company, et al. v. City of
Flagstaff, 2010 Arizona Court of Appeals Unpublished LEXIS 1604
(September 2010). (Discusses purpose of charging fees.)

(c) City of Gainesville v. State of Florida, et al.,
863 So.2d 138; 2003 Florida LEXIS 1473 (September 2003).
(Discusses propriety of fee structure.)

(d) City of Gainesville v. State of Florida,
Department of Transportation, 778 So.2d 519; 2001 Florida Court
of Appeals LEXIS 2377 (March 2001). (Discusses propriety of fee
structure, fair application of assessments.)

(8) Evaluate data collected against the seven criteria
in reference (c), which are included below. To be payable, a
stormwater service charge must satisfy all of the following
criteria:

(a) Relate to the control and abatement of water
pollution;

(b) Be reasonable;

(c) Be non-discriminatory;

(d) Be based on some fair approximation of the
proportionate contribution of the property or facility to
stormwater pollution;

(e) Be measured in terms of quantities of pollutants,
or volume or rate of stormwater discharge or runoff from the

property or facility;

(f) Be used to pay or reimburse the costs associated
with any stormwater management program (whether associated with

5 Enclosure (1)
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a separate storm sewer system or a sewer system that manages a
combination of stormwater and sanitary waste); and

(g) May include the full range of programmatic and
structural costs attributable to collecting stormwater, reducing
pollutants in stormwater, and reducing the volume and rate of
stormwater discharge, regardless of whether that reasonable fee,
charge, or assessment is denominated a tax.

d. Negotiation Phase

(1) The Region Counsel or their designee shall lead
negotiations with the billing entity.

(2) After the initial “Review Phase” has been completed,
the Region Counsel or their designee should send a letter to the
billing entity detailing issues/concerns found during the review
process and additional data or information may be requested. IT
applicable, the issue of discrimination shall be raised and
additional information may also be requested in order to fully
assess the discriminatory nature of the stormwater bill.

(3) Region Counsel shall ensure all key players involved
in the “Review Phase” are part of the “Negotiation Phase”.

(4) Consider negotiating a payment timeline that allows
adequate time to program for the costs.

e. Determination of Payment or Non-payment. 'Payment™ is
defined as payment of the originally billed amount, in its
entirety, with no amount in dispute. "Non-Payment" is defined

as the entire originally billed amount, which is determined to
be unreasonable and therefore not payable, or any portion of the
bill that 1s determined to be unreasonable. This includes bills
that have been negotiated down to the reasonable fair share or
any portion that remains in dispute even after negotiation.

(1) Payment. If after review and negotiation, the
Region Counsel determines that stormwater service charges have
been assessed appropriately, and are reasonable, then:

(a) Region Counsel will document the analysis and
assessment of reasonableness 1n a draft legal opinion and
provide copies of the opinion and corresponding bill to CNIC HQ
Environmental Counsel. The legal memorandum or assessment

6 Enclosure (1)
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supporting the decision of payment shall demonstrate how the
seven criteria in enclosure (1) section b(8) have been
evaluated.

(b) After receiving feedback from CNIC HQ
Environmental Counsel, Region Counsel will document the analysis
and assessment of reasonableness in a final legal opinion and
provide copies of the opinion and corresponding bill to CNIC
Environmental Counsel, the Region, and CNIC N45.

(c) Upon receipt, CNIC N45 will use this documented
analysis to determine i1f a payment should be issued. The CNIC
Comptroller may not authorize payment without a documented legal
opinion that the fee iIs a reasonable service charge.

(d) CNIC N45 will centrally manage payment of any
new stormwater fees and program for payment through the Navy’s
Environmental Portal, Environmental Program Requirements Web
(EPR Web), under Guidebook Number 08980 (Wastewater and
Stormwater Fee). The legal memorandum or assessment supporting
the decision to pay, and updated information contained in
enclosure (3), shall be attached to the Environmental Program
Requirements (EPR) Project. Once an initial bill is paid, each
Region will plan and program for the recurring bills via EPR
Web.

(2) Non-Payment. If the Region Counsel determines that
a stormwater service charge i1s not payable, the Region Counsel
shall provide a legal opinion addressing the reason(s) for
determining that the bill is not payable, along with the bill
itselt and any supporting correspondence from the billing
entity, to CNIC HQ Environmental Counsel and CNIC N45. CNIC HQ
Environmental Counsel and CNIC N45 are responsible for notifying
OPNAV and Deputy Assistant Secretary of the Navy (Environmental)
(DASN Environmental), in accordance with reference (d), of
intent not to pay a stormwater bill prior to communication of
the determination to the state or local government/billing
entity. Once OPNAV and ADUSD (1&E), through DASN Environmental,
have been notified, the Region Counsel may communicate the
determination to the billing entity. In accordance with
reference (d), no stormwater charge may be denied based on lack
of specific appropriation act language.

2. Recordkeeping

7 Enclosure (1)
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a. A copy of the stormwater bill, correspondence with the
billing entity/entities, final legal opinions, and other
supporting documentation shall be documented and records
maintained by the Region Counsel.

b. A copy of the correspondence with the billing entities,
stormwater bill, and final legal opinion shall be provided to
the CNIC Water Program Manager (CNIC N45) and CNIC HQ
Environmental Counsel.

3. Reporting. At a minimum, the Region will submit updates of
the Review and Negotiation progress for each stormwater bill to
CNIC (N45) on a quarterly basis using enclosure (3). The region
environmental technical representative will present progress
reports during the quarterly Stormwater Media Field Team
Subcommittee meetings. All updates will be maintained in
enclosure (3) for record keeping.

4. Funding

a. In the Program Objective Memorandum (POM) process, where
Navy leadership considers requirements for the Future Year’s
Defense Program, the Chief of Naval Operations (OPNAV N4), the
assessment and resource sponsor, will ensure that the Special
Interest Code (SIC) for Environmental Compliance (EC) will be
used to pay reasonable stormwater charges. It should be noted
that since FY14 the SIC EC has been utilized for all stormwater
fees or demands for payment based on impervious area.

Stormwater fees based on water usage and billed as part of the
commodity will continue to be paid by the Navy Working Capital
Fund or Utilities SIC. Regardless of the method of payment all
bills must adhere to this Instruction and follow the appropriate
Review and Negotiation phases.

b. For emerging requirements that arise during the Budget
Years, Region Commands and CNIC have to identify funding within
their existing budget and pay the reasonable stormwater charges
or negotiate with the billing entity a timeframe for payment
that provides the time necessary to program for the requirement.

5. CNIC Points of Contact

a. CNIC HQ Senior Environmental Counsel is Ms. Margaret
Howard, CNIC (NOOL), at (202)433-9814 and
margaret.howard@navy.mil.

8 Enclosure (1)
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b. CNIC Water Program Manager is Ms. Patricia Greek, CNIC
(N452), at (202)433-4962 and patricia.greek@navy.mil.

9 Enclosure (1)
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CHIEF OF NAVAL OPERATIONS (N45) POLICY LETTER, PAYMENT OF
REASONABLE STORMWATER SERVICE CHARGES

DEPARTRENT OF THE HAVY
CEFME OF THE CHIF OF RMAYAL OPFERLTIORS
300 MAYY PERTAGCH
A S TON D Sl 500

& BLE - EFTER =

050
Ser H452E/120153085
1% April 2012

From: Dsputy Director, Enargy and Enviroomental Readiness Divisiom
[Ha5)
Ter; DiabEibut ion

Bubj: PFRYMENT OF REASONAELE ETDRMMATER SERVICE CHARGES

Raf: fa| Public Law 111-378

(] Dapartment of Justice, Office of Legal Counsel Spinion
af 35 Fab 11

{2} ARalatant Deputy Ondersecretary of Defsnse
{Installations & Envirenment| Memorandun ofF 20 Apr 11

{4y Dl Unifiad Facilicies Criteria "Low Impact Development®
LUPC F-2140-10F of 15 How 10

{eb OPMAVINGT S090.10, 30 Ostab=ary 2007

Encl: {1} Stormwakter Service Charge Inlormatich Regquase
Template
12} Fregquently Asked Questions

1. This letter establishes Havy policy reqardiog payment of
reascnable service charges arisicgg under the Federal Water
Pollution Control Act {commonly referred to as the Clean Water Act]
for stormwacer runoff on Havy facilities. Reoference (al anended
Bection 313{c) of the Clean Water Aot to provide that “reascnable
service charges® applicable to Eederal entities for water pollucion
include any reasonable nondiscriminatory ftee, charge, of ASSeEEBEnT
char igs: [1) based on ecne falr approximation of the proparcionati
contribucion of che propercy or facility oo atermwater pollucion;
and 12} used Lo pay or Feinbures che codats asacciated wich any
aLoermwalel managerent program (whether ssgcsisted with a separate
SCOTA AEWar BVALAM OF a AyACtan Char managed & combipation of
atermeater and sanicary wastal, The acorswater Ranagersnt costs
chat may ba reinbursed includa cthe [full range of coars actributable
Ea callacting acormeatay, rediecing pallutants in stormwater, and
rrducing the volume and Face of seacmeater d§ssharges, Ay =uch
rRazcnable fee, charge aF agasgament must be paid regardless of
whether it igs depominated a bLax,

Enclosure (2)
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sulkd s PAYMENT OF REASOHAELE STORMHATER SERVICE CHARGEE

2, Raference {o} provides the cpinion of the Department of Justice
that payment of appropriace stormwabet asfessmants by Federal
entitiss may be made from general, “lump-sun® appropriations and do
nol require gpecific appropriations languoage.

3. In hpril 2011, the Asaletant Depucy Undersecretary of Defense
[Inscallations & Envivonment)] (ROOSD (I & B}l iascged saferanca (o).
providing gquidance for Dol Components' review of storpdater chargas
to dacarmine if they are *reasonable serviocse charges® and thus
payable by DoD facilities. hnalysis of stormeater charges s
highly fact-spacific, and must be conducted on & case-By-case Basla
uaing saven criteria. To be payable by a DoD facility, a
ALGEMMALSY Aervicg charge must:

a. relate to the control apd abatems=nt of water pollucion;
. ba reasonable;
o, ba nordiscriminacory;

d., be Daged on some falir appraximacicn of Cha proportlionaca
coptribution af the property of facllity to stormwatar pollution;

2, be meagured in terme of quantities of pallutancta, or wolums
or rate of stormeatsr dischargs o runalf (rom cha proparty or
faciliby;

. be used to pay or reimburse the costr assooiated with
any stormeater manag=npent progran (whether apsociated with a
separate storm sewer system or &4 sewer system that manages a
combination of stormwater and sanitary wastej: and

J. may include the full range of programmacic and structural
coats attriburable to collecting stormwater, redecing pollutants in
stormwater, and reducing che wolume and rate of SCorTwWatar
discharge.

A gsrorpwater Tea,. charga, oF assesdanent found to Ba reascnable
under Thege oriteria is payabla even if 1T denominaced a tax, Hote
that CTlean Water AcC amandmenca are ol retroactclva; anly choeaes
rpasonabla garvice charges alsaRzed AfCer January 4, 2011 may be
paid by Dol facilitlea, Incérest, penalcies, or late fees levied
after January 4, I0Lll Ior SrormeaCar Charges afdssdsacd pricr Lo
January 4, 2011 ave aless pob payabla.

2 Enclosure (2)
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Suby: PRYMENT OF REASCHABLE STORMWATER SERVICE CHARGEER

d. Balicy

&, Havy installations raceiving a demand for payment of
stormwater secvica charges from & State or local entity shall
inform Facilitiee Engineering Command (FEC) or Region Counzel of
tha damand for paywent, and a coordinated review of tha demand by
Boch envirenmantal technical and legal staff should be performed.
Installaticne may use apclosure (11 as a cemplate for an inicial
reeponse b4 demands for payment and to requast information needed
to gorpduct the pevisw., This template should be tallored bEo Che
specific circumstances applicable co tha bBl11 or demand for
paymank, and may ba halpful in asalating commands in gathering
information for the coordinated fevied and/or negotiating with the
mabity that bas prezented the kill for payment. The cordinacad
revisw phall ingluds cthe felloding atepa:

(1] Ensure thal tha charges are Daged on a raassnabla
asgessnent of the facility s atofmeater profile using cha cricecia
in paragraph 31, This includes, Bak is= et limicad v, Sareful
analy=ie of any assunptions oF algorithes ueed Lo earimate
imperyicus surface Sres.

la) Some stormsaber managenent jurlsdictlans may
provide credics or rate reductlons based on stormmacer mitigatcleon
of managenent measures already in place on Havy installations, such
af rairwater harvesting, retentionfinfiltraclon strateglaes, and Low
Irpact Davelopment required by referance (d], Facility Commarsding
Offlcarg/Officears in Charga should explora chase and achar meaans af
eadusing current and future secvice chargea e cthe aXbent
practicanle. Other acrategies ©o reduce assessed feas may includs
pagquaating credis for sLormeabar managenent costs borne by cthe Navy
due o SfT-Aice acormeatay conveyad snta Nawy property.

[b) He apticipate stormeatsar service charges will be
asseased and levied at the installation level. In accordance with
Laction 1-2.1% &f referapca (e, comanding officersfofficess in
ahazge f hast activities are oltimately responsible for all
ampecte of stormuatesr compliance snd payment of reasonable service
shasges an their installations; hoswewver, host commands shall work
with tenant commands and public/private venture encities |PPV] ta
deternine the tepants' and PFV's “fair share* of any scormwater
fees. =0 the benant/PPV can prawvide thelr porticn of the payiant aa
appropriate.

(2] Ensure that Region Counsel is given the opportunity to
review all coordinated technical and legal reviews. HRegion Counsel
will adwvise through documented analysis whether the demand for
payment 1s payvable under references Ib) ard {c) and communicate its
afvices in writing oo the Region Comprrollier. Payment of a
acormwater sarvloe charge shall not be made without Regicn
Counsal’ s advice thal it is gayable.

K|

3 Enclosure (2)
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fuki: PAYMENT CF REASOMNABRLE STORMHATER SERVICE CHARGES

k. If atcer review and npegotiation & decieion is rendersd chat
che Atormeater service charges are walid anpd appropriate, Lhe bill
must be paid and cannot wait until che next Program Chiective
Manorandun (POM) . The project sbhould be entered as an emergent
project inks the Epvironmental Proqram Requirenenta Web (EFE Web)
under Guidebook Hunber (6%00 (WasCewaCer and and Stormeater Faas)
alerg with all legal and cost documents that suppore the
raguirement. Beginning in FOM14, a level of effort funding has
baen programmed to support stormeater service charge reguiremsnts.
The B30 will adjust this lewvel of effort during POM development
based on historical cost andfor increased knowledge of the
requirenent. & legal memorandum or assessment supporting the
decisiaon to pay should be attached to the EPR project demonstrating
heow the 7 criteria in paragraph 3 have been met. This memorandum
or asEessment anly needs to be resubmitted in subsequenc EPE Web
pEalects 1f the original assessment changes.

¢, If cha Raglon Counsal datermings Chat a4 aLoITwaCar S8rvics
chargs la not pavable, Haglen Dounfal ahall praevidas a legal opinion
prowiding the reasond for datermining why the BEll ke noc payablae,
alerg with cha bill iveall, o CHIC H4S5, wha ia responsible for
et i fyvicy OPHAY (H45) and ADNSD |IeEl throsugh the chain of ocommand
in asigrdance wivh referancs {¢) prior to communication of the
getermination to the =tate or local government =ntiky that
presented the demand for payment. In accordance wikth reference
ibly, mo ptormsater charge may b= denied based on lack of specific
sppropriations act lamguage.

5. This policy will be inocorporated in che meaxt update to
refersnce |e).

6. Enclesure (1) provides aeveral examgples of freguently asked
quastiond and anauverd te aid inacallations and regions in their
analysia, and co ensurs consisbency across the Havy.

7. OPHAV H45 point of copcact Tor this policy is Me. Lindsay Hehm,
H452IE, at {70F] 695-5179. or email Jindsay mehmipavy.mil.

Disbributbon;
CHIC (Ha)

HAVERD (ENY)
HRVEER {4EE]
HAVAIR 41.1]
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Eubj: FAYHMENT OF REASOHABLE ETORMMATER

Cogry Lo

SJENAY  [HAS|

DASH (EHV)

IS FF

PRCFLT

MMED |EF-PKE)

COHE (411

COMMAVEES HW Seattla HA
COMMAVEET SW San Diago CA
COMMAVDIST Washington DO
COMHARVEES WW Oraat Lakea IL
COMKRVEES EE Jacksonville FL
COMHRVHARTIANAS &0

COMMRYREET Kawaii Pearl Harbor HI

CTUMFARYVEES MIDLANT Morlolk VA

SERVICE CHARGES
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LETTERHFAD
S0
Ser AT
DATE
BILLDHG ENTITY
ANOREES

RE: Regoest for Informasion Ralating o [reference information for demamd(s) Sor
aymant of shommwater sarvice charges] en Many installation(s)] Pervaand to Section

Fa;
313{c) of the Fedaral Water Peilutien Control Act {Cloan Water Act).

Doar [Flacsholdar]:

O [date], [Wavy Crganizaton] received the abovs-refaranced demandl:] for paymant of
charges relating to storemater panagument om [Mesy inssdlatioa]s) affected]. At you areno
dioeabrt awrare, Section 313 c) of the Clean Wabsr Act was amended in Fazmary 2011 through
Poblic Law 111-37E to requing Federal antitiss to pay “reasonable sanvice charges” for
siommrwater discharge or menoff from Fedema! propesty or & Fedaral facility, to include reasonsbls
nomdiscriminxtory Seas, charges, or assesamants. that arg: (1) based on wome f2ir approxination
of the proporticzate conmibrtion of the proparty or faclity te vermearater pelhnten, or
wohims/raie of stormrwater dischares or muods; and {2} wied to pay or redmbarie the cost
associed aith any stooowater management program (whether resociated with a sepamate sform
SETWRT FYSDAOL OF 2 vysbam that mamages a conshination of sbormrwater and sanitary waste),
mchding the fall ngs of costs attributable 1o collecting sbormewater, redncing polietants in
sinmmwater, and redecing the wolimae and rie of somearater divcharge.

Doparmant of Defente and My policy requins lagal analysds of individual changes
recaived wince Fammary 4. 2011 to confirm that thay fit within the statotory dafindtiom of
“reascmable service charges” payahls to interstate, state, and local aethoritios. Based on this
policy, we are not aathorized to pay foes assessod prior to Jan 4, 3011 that have bean added to
our curreat bills as past doe amouns or late fees. To fcilitaibe the reqnited analwsiz, [Mevy
organiration sendisg this lettar] mequests the following minmation relating to the demand’s] for
paymzeamt cited abawa:

1. Are all proparty owmars within your jursdiction subject to thess stormmvater sarvics

charges. and ame the feas calonlated in the same mesmer for all proparty cwness to e

at the dallar amount charged T

2. Ars my facilities deamed axempt from thess charges?

3. 'What ix the total dollar apsommt of thews wervics charges collected per fiscal yoar ender
this sinOwaATer mans gemeat program T

2 To what wies are the collected wervice charges baing put (2.2 administration,
public sdnration, stomm sewer maintenance. cabch basin cleaning, sireat sureeping.
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bust manxgarment practice (BAMF) msmllation. BMP moaiwonance, ahc.) and what
pushon or parcent of the totl cost in sach?

b. What s the torl cost of the winmmwaier managsmant prograes i yoor
jamisdicBonT

4. Flozes braak down the calenlafions weed te amve 2t tho dollar amenmt charped for [sach
of] the Navy etallation[:]. [For sack installation ] [pilease provide the following
imformation:

& volume or mbe of stormwair discharge'renoff were factors, bow was the
wohime and/or e of discharpe nmoef alcubaned?

b, K imparviows voiace ama was 2 fcter in v caloalation. how was the amoent
of ipervious surface area oo the Mavy mntallation[s] calcalated?

¢ [Ifanestivated quandity of pollntmes frops the Mary metallation[s] w2 factor,
how was the quemiity cal culaied?

d 'Was the individns] stormmwater profile of the Navy installation[s] considersd? I§
not, why pod?

o Was amy comsidaration given bo stormwater discheorgenmedT from adjacest bind
%0 Mavy property or for umsdiction storm sewens that orous Moy property? IE
oo, why?

f Wos thare altermetive methods of calmalading the feas under the applicabls
regulatioms? What are they? Why waere they not zsed?

I feas wary for differunt categories of and wea, bow i Newy 1and nse
characterizad [0z sack insmallatica]?

b 15 a fes reduction/credit mailable for practicss that reduce the vohme'tatm of
sormwater mnod or the guandity of polioants discharsed?

i Con property owners, incledmg Navy msallations. recerve credit or i
reductions for sinom water mitigation or panagemant moarares that arg put In
place? If so, wiat documenttion is nesded to moeive cedit or rabe redoctons?

The goal of this requast is to gather afl the informeetion secessary te evaluate e daomand
fior payment. Yoor responss to this Informedion Beqoest should be medled oo [mory podt of
confact for thess mamen:, (Nams], (Tizle)], af the folleaing addreas:

[Cominc: informatian]

or sant by amail to the addmoss balow

Enclasure (1}
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I vou have any questions concerming the rquaest or azy objectiozs to the regaested
informaticn, ploze Imewdiatehy notfy [point of confact]. You mxay mach [Rom her] at [email
addres:] er [phons ou=aber]. Your anticipated cocparation is appreciated

Sincarsly,

[SIGHATORY]

[Titla]

Enclosure [1]
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FREQUENTLY ASEFD QUESTHOMS

Q1. My sratelocal eotity nses e stormurater fess it collects to fimd public edncationfomtruach
proarams (television, newspapers, eic.) that could reach people at oy Navy nstallation. ooy
Ny mutaliaton already hes 2 public education’outreackh program in place is the installation
subject to the fea?

Al Yes, becomre the Bemefit ts avariabie o the eeallenor i

Q1. fpry Mavy installation recaives stormarater discharges from 2 state/local sotity can we
request paymeat for program costs affected by the mn-on?

A2 Nevr facilites showld seck redoion o fees for @y offtresailaron storeneaier flowing anda
Nerey property thar is mcinded m the caicwlanior af Navy 5 conirbnfion to local sforemeaier

polition.

Q3. ey facility is locatd oo property mnder leass, licemwe, or pereit and the land & not oarmed
by the Departmeat of Mavy, ars assssved foes payable if based ooly oo Navy baldmg tenamey or
mpanious parking usa?

AL Stormremter ey shomld accrae fo tfae properny owner, aof fessee. The terme of dhe oo
chowld dictme whedver mch ey may be poced mong from te propery semer b0 the Navy ar
fexsee. Imsuch a case the demand for povmenr would arere ender the lease owd aof mader the
WA, ardl womld fees nod be covered By diis poiicy.

4. My MNavry imstallation has its oan Municipal Separsie Storm Sewer Sysmms (M54) parmi
that discharges dimecily to waters of the Unifed Sates. Nooe of the instellation”s stormmwater
enbars tha city™s infrastmetirs. The stateocal antity making a dersand for payment & nuing past
of the fosy to provide 2 stomemrater edncational program yrailable to the public.  Am [ sabject to
tha fes]

A4 g permined Navy M discharpes o o waier Sody and there s no discharge fo
siTie rencipal infranrecure, the e s nof papable, repandles af the purpares s whneh fee
Jfandls are put.,

Q3. A stormwaber service charge mant be some “fair approximatien” of the proporticnate
conirftmiion of the property or faclity to siomnemter polhition and doss not bave to be a0 “eoxact
Fpprosamation” correct! TWhat is the psemem delta betwen fair and sxact tat shookd ba
acceptable whan Tying to detrming if the chargs is ressonable?

AL Correct - 1t does mot fiene do be an exact approcmaton.  Trp fo segodaare io pay Moy 's
miummn jar share.  The seaoomem accepiabie delia beovveen g fmr aoprocomaiion of

siormmeater feer and o evact meesuremey mur be deformimed docally an g oare-bporse hasis
wsimy the Bes pudpment of the avaniahle sibject meer experis,
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Q6. Ehould mry fxcility commumicate with bocal ntilities'citiosgoremments. that heve NOT semt
us & lettarbil yot - or should we be in a reactive mods caly™

A No, Novy mereniianon sivold ma reack our fo eemes that feree nof demorersnated an ieress
m seekmg perimenr of stormre mer fres

Q7. I the wizte law or mumicipal ordisance exsmpts cartain types of facilities or shormwater
discharges frops fees, does my imwmllation bave to pay the fues a5 a szl of e recant
amendments bo Section 313 of the Clean Wader Act (CWA)T

A7 The Cloan Water Aot amendmenty Aove no iRECT OR JreWossly-CITSIeny eXCnpiwy for
Nerey Excaivnies nrader stote amicipad lows oed nepuienors, [ powr jackiny corfomies fo meer the
comalimons necersary fo be eltgide for on exempoon, there will be mo change av o result of the
amerdmers b Fedenal ko,

(8. The storererater S charges meceived by my DOD installabon ane Srom 2 bocality et has a

sinomwaier progrem but if & not reguiated by s Municipal Separate Storm Sewer Syviem (54
pammy. Are I inhjoct to the feal

AR The cmendment to Sechom 315 of tae CHA provdes dhen federal facnbifes mus pay costs
eowcTmed with any sermmeatsr mrnagermen progrem. There o5 po distnction mode regerdimg
dacaly ssarmmearer programs tha have MES permnts vice those gt do mot. Although af ix
wikedy dh focaiines withour MEF permuts wonld esabiod o program & oollect fees, foes Fom
locaines wathout LY permris ore papable provced they are “reasomable servce chorges ©

Q8. My Dol msmllation operams and moinixing its own egelated M54 tat discharges all
collected stormerater remoff w0 a local M54, Am I sobject to the fea?

Af Fes.

QL0 My Navy mstallstion operames and moivming 3 regoiated M54 that divchargos siommsmrir
runoff from a portom of the property divecthy to wraters of the Tnited Strios with the: remaindar
baizg discharged to a local ME24. Am I subyect to all or past of the e

AR Fow ore mor sebpect for the portvan of the foe based on the stormmwarer rumaff frome e
roperty thay diecharges divectly fowalers of the Uinmied Sies.  Fow are however swhpect io the
Jee based an the somnvarer renafl et o discharged o the focal M54

Q1L My Navy mstallstion Sischarges all collscted sormmester mnoff directiy o watrs of the
United States throngh base infastractrs that is mot regolamd by a peomit Am I enhject to the
N

AFF i ehe fee v wsed fo fid expenses for a program ghar covers the peschenone! honmdary of
the emore foomlity (nciucing the bawel, dwen you are milpect io dhe oviare fee. i the fee omly
s facaldy expenses azraciated with a portton of the iecality thar does mod inclide $he Base
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then you may nof be rubject io she fre or portiorr of the fee. Poyable oot would melude thase
essocimed widh regquirements o provdre @ senece o bengfit io rverpome (g pabdic eduoomon

& webunars or meciimgs apen o SVervane o IR-Siream morsorang) bur rod thase aeeoaciated wath
providiey O serace &0 spectiic Iocations feg areer reegrengl

1% By Navy insiallstion operains and rainiaing jis own shormwader sysium that i not
reguiated by a parmit and discharges all collected stomearater mnoff to a local ME4. Am T
subject to tha feaT

AL ffehe fee v weed fo fimd expences for a program shar covers te enschciaonel hoarmdary of
the erare localitr fincindon the Bascl, then you are melpect so the fee. [fihe for ondy furds
docality expenses aoroctaned wirk a porfion of the focaliny thed does ror mclude the hase, then
oy mod e sl oo fhe fee o portions of the fee. Papabie comts wosdd include thore
eesochmed with requrrements o provide a serace o bemefit do everyome fe g pabdic educanon
i welmors or FeCImES Gpei o SEETANIE OF RS morsiorg bur mor dhase areectaied wdy
Provadmy a serce §o specific facattons (eg sreer reegping).

Q13. My Navy installation operates and pxaintaing a siommamtr system that is partialhy locaed
in am mibenized are and therefore only part of the system is mgnlaed by an {54 pomit Am T
swhject to all or part of the fea?

AlL You ore mor swbpect o the fee for the poroor of pour resem shar o covered v jpour L4054
perma & you disclherge fo warers af tee [indeed Simdex. [ pow estehiteh powr siormneaier
MR rOgTAm fio Sonr WOur entine spstem even dhough cady part af wour seriom o
covered Ay the permin, e pou are pod subge fothe fee. I wour progrom andy covers dhe
regulated porifon of o spstem;, you may e salpect fo the part of the fee for the stormre aier
dscharges fFom the part of yowr senten thar i ot reguimted by vour 84054 permnt. e e o
wsed ko fimd experenes for o prograw fus covers dhe urisdictiond! houndeny of the entire focaliy
(imcludirg the Bearred, then pow mre sulyocs fo dhe fie fr the portion of vowr base dhar iy not
covered By vour program. If the fee orly fimds incaltny expenses ersoceated with a poraore of the
locality dhar dioes mof include the bare, them pow may nod be subrecs o dhw fee or porfiors of the
Jee Popeble oty would mciick those avwciated with requeiremsersy ta provde @ service or
Semeffr o everyone o pubine edicarion by webiuars or MESENET e K SVETPOR oF U1
mvnioveng) bt not these rsocaared with provading o sernoe g specrfic locarhons feg sireel
recepngl.

Q1l4. My Navy installation doen not kave an BI54 parmit but has an indwstrial stormsrater
permit. The siormrwater regniated wnder this permdt discherges directly to wabters of the United
States. In Se arwa coversd under this parmit subject to the. fee

A If pour edwetriol stormremier permdl reqaares wour b gadresoes the oomgpanents ur e
Sy perrsdionoe 's progrow, you are not slject sodhe fee.  pour indunirin! stormeester
permat dives mad reguire you S0 address the componerdy ir e dillieg jurisaicrion s program, eou
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are subject ta dhe for of o 1y wsed fo findd experses for @ program ohar covers dhw mrasdiciomel
Soundories of the emiare locality (including the hasel. [ the foe andy fAmdy boelity experses
associmed with & pornon af the bocality i does nor mchude e bere pow may mor be salyecr o
the fee or poritores af the e, Poarble corsy would moludh those asrocneied with requeremeris 0
Frovade a serace ar bengfit fo everpome (e g public sducanion By webmaers or seeiings oper &
CVEFIOME O IM-sream meonriortrgd bur mod those associmed with providing @ servioe fo spocific
docafions (eg sirect secapingl

Q15 My Navy nstallatico does not ke an M54 permit but has an indwstrial stormwsmrter
pammit. All the stormrwater &ischargs rogniated under this parmit discharges to a local M54, In
thi arsa covared nndar the installation indestrial wtormmemster pemeeit suhject to the faa?

ATS. i wour macotriel stormeter pornul reqaires vou 0 gadrecnes the comgonels Dy o
Sy parisdiomon s program, you ane nof subpect i ohe fee. ff powr mdwninal stormreaier
permy does paf regunne you §o adldness the componers e e hillimg purvsaicgan s prograr, yon
e subpect fodie fee of i ir weed o find experses for a program thar covers e mrisdhetomel
boundories of the emiore looelity (cledlng the basel. [ the fee ondy fiody Sooebry expereres
associmed with a porton af the bocalnty tent does nor mchude the Save wow sy mor be slpect 8o
the fee or portions af the fee. Powable cosss would inelude those amsocizied widt requaremerns fo
provade o servce ar bengfit fo everpome (e g pabiic cdecarmon by welimers or meefings oper i

CVEFPOIE OF [R-STreaEm meonmorregd bur mod those associmted with providing o servoe fo specific
looanions (&g street receping)

QL4 Eome or 2l of the jurasdictons costs thet are fonded by the fee amw directly assocaied with
prosrams'sctinns that provide no ditect bemefit to the installation Awm I sebject to the foo
associated with thess prograny ‘acdons]

AT {f pour siormmearer is desebarged o the focen’ purrscdiciion and ypou do nor faee o 845

permy or an mdare perm that addresses e compoments me the Bolling purerdictions

JFrogTae, Pou are sudject b0 the feer wefe the progrow supporsed By e fres aoes mod conver ghe
entrre mrisdbeiion ond Bie area melpect do the fee dioes mor mclude e restniEmton

Q17 My Smme or locality nies the shormwrater fess it collects to increasse street sweaping
prosrams and for labaling siorm draine  If seither of thewe services is performed on pry
mstallaton, does this program meet the criteria for payzosmnt?

AR if wour siormmearer tx discharged fo dhe focal pursdiciion and o oo nor have o S5
permd or an mduare perm thar addnesses sireel reogmng or lebeling of storee dravas pow are
suljecy fo the fees, unicss the program sapparted &y dhe feers does mor cover the enfire
urisdicraon and the area sulyect to the e does mod mcivde dhe mrtaiionoe.
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Q1E MTrecetve abill for stormmrater foet associated with a property that is leased by oy
imimliation (&.g. public provate veomres, mhancs weed leaxves, comventional lesves), should T pay
tha o’

AR Femoe storonwater foes are aoessed ie property ouners, respoesibeliny for payment of
reurerhle jeer for lared properttes ress with Novy. Fou should determone whether she foe fx
reasvenile malney Fuceane s farth or dhe palicy, and work witk Irases o determine dheir
“faer ghare ™ as approprime.
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STORMWATER FEE TEMPLATE

Stormwater Fees Received since Jan 4, 2011

Estimated
Estimated Date for
Negotiated Completion
Amount| Date Bill | Date Bill Fee [ Who |Reduction of
Installation Name Region | Basis*| of Bill** | Received Due Status***| Paid? | Paid? |(percentage) | Negotiations Notes
TOTAL S -

*BASIS: IA for impervious area or P for percentage of water or wastewater bill or O for other and then describe in Notes column.

**AMOUNT OF BILL. in dollars; in Notes section indicate if bill is monthly or quarterly or annually or whatever the circumstances.

***STATUS. Under Review if Regional Counsel and Environmental technical staff are still evaluating the bills received; Under Negotiation

if discussions have begun with Billing Entity; include date of last communication
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