ORAL ARGUMENT SCHEDULED FOR
MAY 16, 2005

UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

Docket No.

(Consolidated with No. 04-1312)

SECRETARY OF LABOR,

MINE SAFETY AND HEALTH ADMINISTRATION (MSHA),

Petitioner,

V.

TWENTYMILE COAL COMPANY

and

FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION,

Respondents.

ON PETITION FOR REVIEW OF A DECISION
OF THE FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

BRIEF FOR THE SECRETARY OF LABOR

HOWARD M. RADZELY
Solicitor of Labor

EDWARD P. CLAIR
Assocliate Solicitor

W. CHRISTIAN SCHUMANN
Counsel, Appellate
Litigation

JERALD 5. FEINGOLD
Attorney

U.S. Department of Labor
Office of the Solicitor

1100 Wilson Boulevard

Suite 2200

Arlington, Virginia 22209-2296
Telephone: (202) 693-9335



CERTIFICATE AS TO PARTIES, RULINGS,
AND RELATED CASES

\

(A) Parties and Amici. The parties who appeared before

the Federal Mine Safety and Health Review Commission ("the

Commission") are the Secretary of Labor and Twentymile-Coal
Coméaﬁy. . The parties in this Court are the-Secrétar&ﬂaf'Lébor,
Twéntymile Coalrcompany, and the Commissioﬁl' No amici appeared
before the Commission, and there are no amici in this-Court.

-

{(B) Rulings Under Review. The Secretary of Labor seeks

review of the decision of the Commission issued on August 12,

2004, in Twentymile Coal Co., FMSHRC Docket Nos. WEST 2000-480-R

and WEST 2002-131, and reported at 26 FMSHRC 666 (2004).

(C) Related Cases. This case was not previously before
this Court or any 6ther court. Other than the two dockets, Nos.
04-1292 and 04-1312, consolidated into one case by order of the
ééurt dated September 8, 2604, counsel for the Secréé%#y éfe.

unaware of any other related cases pending in this Court or any

other court.
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STATEMENT‘REGARDING JURISDICTION

'i,Thé Court has jurisdiction.over this proceeding for review
IQf'a dééision of the Federal Mine Saféty and Health Review
Commission ("the Commission") under Section 106ﬁof the Federal
Mine S;}ety énd Health Act of 1977 ("the,Mine Act" or‘"the
Act"), 30 U.S.C. § 816. The Commission had jurisdiction over
the matter under Sections 105(d5'and 113Cd£:of the Mine ACt;
30 U.5.C. §§ 815(d) and 823(d).

The decision of the administrative law judge in.this.case
was issued on July 14, 2003. By order dated August 22, 2003,
the Commission excused the late filing of Twentymile Coal
Company's ("Twentymile's") petition for discretionary review of
the judge's decision and granted review pursuant to Section
113(d) (2) (A) of the Mine Act, 30 U.S.C. § 823(d) (2) (A).
25 FMSHRC 464, 465. The Commission‘issued its decision on
August 12, 2004. The Commission denied reconsideration df its
decision on August 25, 2004. The Secretary filed a timely
petition for review of the Commission's decision with‘the Court
on August 30, 2004, and Twentymile filed a timely petition for
review on September 9, 2004.

The Secretary has standing to appeal the Commission's
decision under Section 106(b) of the Mine Act, 30 U.S.C.

§ 816(b), and Twentymile has standing to appeal the Commission's

decision under Section 106(a) (1) -of the Act, 30 U.S.C.



§ 816(a) (1). The Commission's decision represents a-finai
Commission order that disposes of all of the parties' claims.

STATEMENT OF THE ISSUES PRESENTED

(1). Whether, in refusing to assess a civil penalty for
Twentymile's violation of a mandatory standard, the Commission
disregarded the principles set forth by theJSupreme Court in

Brock v. Pierce County.

(2) . Whether, in refusing to consider the fact that
Twentjmile‘was not prejudiced by the time it took the Secretary
to propose a penalty, the Commission disregarded the principles

set forth by the Supreme Court in Pioneer Investment Services

Co. v. Brunswick Asséciates Ltd. Partnership.

(3). Whether,. iﬁ.calculating the time it took the
Secretary to propose a penalty as starting when the citation was
issued instead of when the accident investigation was
terminated, the Commission disregarded the terms of Section
105(a) of the Mine Act.

(4) . Whether, in substituting its view of the facts for

»

the judge's view, the Commission exceeded its authority under

Section 113(d) (2) (A) (ii) of the Mine Act.

PERTINENT STATUTES AND REGULATIONS

Pertinent statutes and regulations are set forth in the

bound Addendum to this brief beginning at page A-1.



STATEMENT OF THE CASE

A;i. Nature of the Case R

The Mine Act was enacted to improve safety and health in
the Nation's mines. 30 U.S.C. § 801. 1In enacting the,Mine:Act,
Congrég; stated .that there was "an urgeﬁf need to provide more
effective means and measures for improving the working
conditions and practices in thé:Nation's'*.* * mines * * * in

order to prevent death and serious physical harm, and in order

to prevent occupatiopal diseases originating in such mines[.]"
30 U.s.C. § 801(c).

Sections 101 and 103 of the Mine Act authorize the
Secretary, acting through the Mine Safety and Health
Administration ("MSHA"), to promulgaﬁe mandatory safety and
health standards for the Nation's mines and to conduct regular
inspections of those mines. 30 U.s.C. §§ 811 and 813. MSHA
inspectors regularly inspect mines to assure compliance Qith‘the
Mine Act and MSHA standards. 30 U.S.C. § 813(a).

Section 104 of the Mine Act provides.for the issuance of
citations and orders for vioiations of the Mine Act or MSHA
standards. 30 U.S.C. § 814. 1If an MSHA inspector discovers a
vicolation of the Mine Act or a standard during an inspection or
an investigation, he must issue a citation or an order pursuant

to Section 104 (a) or 104 (d) of the Mine Act. 30 U.S.C. §S§



814(a5 and 814 (d). 'If the inspector finds that the violafion is
"siénificant and substantial" or the result of the mine
operator's "unwarrantable failute to complyn" he must include
such findings in the citation. 30 U.S.C. § 814(d).". séétibns
165(a) and 110(a)>dfvthe Mine Act proviéé_fOI the prgposal_and
assessment of civil penalties for violatioﬂg of the Mine Act or
MSHA standards. 30 U.S.C. S§§ 815(a) and 820(a).

The Commission is an independent adjudicatory agency
established under the Mine Act to provide trial-type

administrative hearings and appellate review in cases arising

under the Mine Act. 30 U.S.C. § 823. See Thunder Basin Coal

Co. v. Reich, 510 U.s. 200, 204 (1994); Secretary of Labor on

behalf of Wamsley w- Mutual Mining, Inc., 80 F.3d 110, 113-14

(4th Cir. 1996). A mine operator may conteét a citation, order,
or proposed civil penalty before a Commission administrative law
judge. 30 U.S.C. §§ 815 and 823. Any perscn adversely affected
or aggrieved by an administrative law judge's decision may seek
review by filing a petition for discretionary review with the

Commission. 30 U.S.C. § 823. Whether to direct review is

- A violation is "significant and substantial”™ if it is "of
such nature as could significantly and substantially contribute
to the cause and effect of a * * * mine safety or health hazard
* ok k" 30 U.S.C. § 814(d). If a violation is "significant and
substantial,” it may be subject to proposal of an increased
civil penalty (see 30 C.F.R. § 100.3) and may, if followed by
similar violations, lead to issuance of a withdrawal order.

30 U.S.C. § 814(d).
4



committed to the Commission's discretion. Ibid. Any person
adﬁersgly affected or aggriéved by a Commissian decision,
”includiﬁg the Secretary, may ogtain review by filing a\petitidn
for review with an appropriate court of appeals. 30 U.s.cC..

§ 816(a) and (b).
This proceeding involves the civil penalty provisions'of

the Mine Act. Section 105(a) of the Mine Act states in relevant

part:

If, after an inspection or investigation,
the Secretary issues a citation or order
under section 104, [shel shall, within a
reasonable time after the termination of
such inspection or investigation, notify the
operator * * * of the civil penalty proposed
EEE I

30 U.S.C. § 815(a). Section 110(&) of the Act states in

relevant part:

The operator of a coal or other mine in
which a violation occurs of a mandatory
health or safety standard or who violates
any other provision of this Act, shall be

assessed a civil penalty by the Secretary
* Kk K

30 U.S5.C. § 820(a). Section 110(i) of the Act states in

relevant part:

The Commission shall have the authority to.
assess all civil penalties provided in this
Act. 1In assessing civil monetary penalties,
the Commission shall consider the operator's
history of previous violations, the
appropriateness of such penalty to the size
~'0of business of the operator charged, whether

5



the operator was negligent, the effect on
the operator's ability to continue in
business, the gravity of the violation, and
the demonstrated good faith of the person
charged in attempting to achieve rapid
compliance after notification of a
violation.

30 U.5.C. § 820(5).
- The mandatory safétybstandard at issuéfin this case is

30 C.F.R. § 48.7(c), which states:

Miners assigned a new task * * * shall be

instructed in the safety and health aspects

and safe work procedures of the task * * *,

prior to performing such task.
The term "task™ is defined as a "work assignment that includes
duties'of a job that occur on a regular basis and which requires
physical abilities and.job knowledge."™ 30 C.F.R. § 48.2(f).
The administrative\iaw judge found, and the CommiSsi§n affirmed,
that Twentymile committed a significant and substantial
violation of Section 48.7(c) when it failed to provide task
training to its miners pridr to their performing the ﬁew task of
unplugging the new rock chute at its mine. The Commission
nonetheless revefsed the judge's imposition of a civil penalty
for Twentymile's violation, refusing to impose any civil penalty
for the violation because of the amount of time the Commission
determined it took the Secretary to propose a civil penalty for

the violation. The issues raised by the Secretary relate to



whether, under the Mine Act, the Commission can refuse to assess
avéivil“penalty for an affirmed violation. 1,

B. ' Course of Proceedings and Disposition Below

This case arose when, after investigating .an accident.;nv
whichngﬁminer was seriously injured whenlhe fell from a ladder
on the side of the hine's rock chute, MSHA issued Twentymlle an
order under Section 104 (g) (1) of the Mine Act, 30 U.S.C.

§ 814(g) (1),? for violatihg a training standard requiring that
miners be tasked-trained before being assigned to perform new
tasks. Stip. 21 (J.A. 12-13); Tr. 39 (J.A. 87). Twentymile
contested the order, and the case was assigned to an
édminiétrative law judge of the Commission. o

In his decision of July 14, 2003, the judge affirmed the
Section 104 (g) order, as amended, finding that Twentymilé

committed a significant and substantial violation of Section

2 Section 104 (g) (1) of the Mine Act provides that if an
authorized representative of the Secretary

find[s] employed at a coal or other mine a
miner who has not received the requisite
safety training * * *, [he] shall issue an
order under this section which declares such
miner to be a hazard to himself and to
others, and requiring that such miner be
immediately withdrawn * * *, and be
prohibited from entering such mine until [1t
is] determine[d] that such miner has
received the training required * * *,

30 U.S.C. § 814(qg) (1).



48.7{(c) when six of'its miners engaged in unplugging - the fbck
chﬁfé without having'been task—tréined in that task. The judge
firét held that the order as iséﬁed, and aslaménded at the
heaxing, was sufficiently specific to "aSCeftain thé cp#difions
that require(d] correction and prepare aaequately for a
hearing." 25 FMSHRC 373, 381 (J.A. 161). JThe judge noted that
the order, as initially written to cover»"{p]ersonnel_f“* * who
had reason to work from or travel on the ladders and léﬁdings of
the 'Rock Chute, '" gave Twentymile adequafe notice of who.was
subject to the order. The judge concluded that "Twentymile
*okox controlled‘work.éésignments at the mine” and "[plresumedly
* * * knew whom it-wéﬁld assign 'to work from or travel on the
ladders and landings.;“ 25 FMSHRC at 382 (J.A. 162). The judge
further concluded that, even if the order'aé'initially written

lacked sufficient specificity because it failed to name the

individual miners involved, "the flaw was corrected when the

order was amended without objection|[] to include‘the“names of
those who were not given the requisite task training." Ibid.
The judge noted that "the record is devoid of evidence that the
wording of the order in any way hindered Twentymile in its
ability to present é cogent case." Ibid.

In affirming the allegation that Twentymile violated

Section 48.7(c), the judge noted that it was uncontested that



"none of thexminers * * * assigned to unplug the chute was
trained. in the job prior to being sent to do dt." 25 FMSHRC
at 383 (J.A. 163). The judge éoncluded that the jobtof
unplugging the rock chute was a "new task" requiring prior task
traini;; undér Section 48.7(c) because iflwas a "work assignment
that includes duties of a job that occur on a regular basis and
which ‘requires physical abilitiéé and job kﬁowledge" to peffofm
safely. 25 FMSHRC at 383-84 (J.A. 163-64). In determining

whether the job of unplugging the rock chute was one that occurs

on a "regular basis" (see 30 C.F.R. § 48.2(f)), the judge
employed a "reasonably prudent person test." Ibid. He

concluded that the job would occur on a regular basis because

"it was reasonable for Twentymile management to anticipate that

the chute would clog as mining continued." 25 FMSHRC at 384
(J.A. 164). The judge found that Twentymile "actually foresaw
the event” on the basis of several factors: (1) that the chute

was provided with four observation doors; (2) that Twentymile
had "installed two internal devices to indicate when ﬁéterial
stopped flowing in the chute * * *"; (3) that other chutes at
the mine were known to have a "recurring problem" of jamming
with "the same type of wet, sticky material™ that was directed
down the rock chute; and (4) that, because miners had been.sent

to unplug other chutes at the mine at least every several



months, "it was reasonable to expect the rock chute would'clog
atrieast as frequently." Ibid.

In affirming the allegation that Twentymile's violation of
SectiOn 48.7(c) was significant and substantial, the jﬁ@gévfound
that “[t]he‘ﬁinegsfhiack of training maée it reasonably likely
that an accident would occur." 25 FMSHRC at 385 (J.A. 165).
The‘judge.further found that "given the heights at whigh'miners
could be traveling or working and the heavy material'fﬂat could
spill'from the chute, any such accident wés reasonably likely to
cause a serious injury." 1Ibid. The Jjudge concludéd that
"Twentymile's féilure-té provide the required training made it
reasonably likely thgrminers assigned to unplug the rock chute
would not have sufficiént knowledge of available techniques and
| procedures to protect themselves from the hazards associated
with the job." Ibid.

Finally, the judge held that the time the Secretary took to
propose a civil penalty against Twentymile did not, as
Twentymile argued, warrant dismissal of the penélty proceeding.
25 FMSHRC at 386-88 (J.A. 166-68). Noting that MSHA's accident
investigation report was not issued until January 4, 2001, the
Jjudge found that "the delay in sending the report and [speciall
assessment fo;m to the Assessment Office [on July 31, 2001]" was

"understandable” and was "caused by a shift in personnel and by

10



the failure of the person who should have completed the form to ° -
uﬁderéténd that it was one of his duties.” 25 FMSHRC at 388
(3.A. i68). The judge also foﬁﬁd it "understandable that MSHA
did not propose penélties while the report and rspecial
éssesg;ént form remained unfinished” becéﬁse the proposed
penalty "could have been impacted by the report and form."
Egig;f-Finally, the judge foundlﬁhat "the iépse in time bétween
the citation of the violation and the proposal of the penalty
was n6£ prejudicial to Twentymile." 1Ibid. Twentymile appealed
the judge's decision to the Commission.

In its decision of August 12, 2004, the Commission
upanimously affirmed‘the judge's findings that Twentymile
&iolated 30 C.F.R. § 48.7(c) in failing to provide task training
to miners assigned the new task of unplugging the rock chute,

and that the violation was significant and substantial.

26 FMSHRC 666, 671, 676-81 (J.A. 177, 182-87).° A Commission

3 At oral argument, the Commission raised sua sponte the -
issue of whether the Secretary erred procedurally in issuing
Twentymile an order under Section 104(g) of the Mine Act rather
than a citation under Section 104 of the Act. A three-member
Commission majority held that an order issued by the Secretary
pursuant to Section 104 (g) of the Mine Act must (1) identify
with specificity the miners who must be withdrawn from the mine
for failure to receive reguired training and (2) provide for the
immediate withdrawal of the miners in question. Finding that
the Section 104 (g) order issued in this case was issued long
after the violation had been abated, the majority modified the
order to a citation with significant and substantial findings
issued pursuant to Section 104 (a) of the Act. 26 FMSHRC at 672-
11



majority (Commissioners Jordan and Young dissented),-howe&ér,
Vaééted the civil pénalty assessed by -the judge, holding,rhat
the assessment of any penalty for the violqtion the Commission
affirmed would be inappropriate because the Secretary waitéa an
uﬁreasonable-émouhtwdf time® before proposing a penalty.

26 FMSHRC at 671, 681-88 (J.A. 177, 187-94y.° The majority
rejected as a matter of law the argument that, at a minrmum, a
showing of prejudicevtO'rhe operator must be establishéé before
the extraordinary remedy of vacating a pénalty can be
considered. 26 FMSHRC at 682-83 (J.A. 188-89). The majority
held that either a shdﬁihg of unreasonable delay in the issuance

of a proposed penalty or a showing of prejudice to the operator

75 (J.A. 178-81). The majority then concluded that the
citation, as so modified, and as amended at trial, was
sufficiently specific to provide Twentymile with notice of the
conditions at the mine that were the basis of the viclation.

26 FMSHRC at 675-76 (J.A. 181-82). The remaining two )
Commissioners found it unnecessary to reach the issue of whether
the Section 104 (g) order should be modified to a Section 104 (a)
citation. 26 FMSHRC at 689 n.28, 693 n.29 (J.A. 195 n.28, 199

n. 29).

‘ The majority determined that "there was nearly a 17-month
delay from the date of the section 104(g) order, June 16, 2000,
until the issuance of the proposed penalty assessment for the

alleged violation on November 9, 2001." 26 FMSHRC at 683
{(J.A. 189). E
> This resolution of the case had nevér been suggested by

Twentymile and was not addressed in the parties' briefs or at
oral argument before the Commission. Twentymile had requested

that the case be dismissed outright.
12



from the deléy may justify relief from the proposed penalty.
26 FMSHRC at 682 (J.A. 188). \\‘

The majority determined that although there was no evidence
of any prejudice to'Twentymile from the length.of time it took
the S;é;etary to propose a penalty -- and although Twentymile
alleged no prejudice ~- the Secretary failed to establish
adequate cause for that length.éf time and\éhe judge erredb"as a
matter of law" in finding that the delay was reasocnable.

26 FMSHRC at 684 (J.A. 190). Relying in significant part on
Sectiqn 110(i} of the Mine Act, 30 U.S.C. § 820(i), which gives
the Commission "authority to assess all civil penalties provided
in thle}l Act," the majority concluded that the Commission was
"ultimately responsible for ensufing that civil penalties are
assessed in a fair and expeditious manner" and was authorized to
vacate the penalty iﬁ this case "in order to vindicate the
Congressional imperative that mine safety and healthrviolatiohs
be remedied through the prompt and fair imposition of
appropriate sanctions."” 26 FMSHRC at 687, 688 (J.A. 193, 194).

In a dissenting opinion, Commissioners Jordan and Young
stressed that the judge found that the time it took the
Secretary to propose a penalty did not prejudice Twentymile, a

finding the operator did not contest, and that any delays in

proposing the penalty were "understandable" and resulted from "a



change'in.personnel'and the failure of the person :esponsible to
understand his duties.” 26 FMSHRC at 693 (J.A. 199).  The
dissenters concluded that the méjority errgq in holding "as a
matter of law" that the amount of time taken to proposé.a-r
penalty was ;per.Sé“tunreasonable, theréby-unlawfully
"substituting their judgment for that of tﬁé judge." Ibid.
Reviewed under the "substantial evidence" standard, the
dissenters determined, the judge's cohcldsion that thé.amount of
time it took the Secretary to propose a penalty was reasonable
éhould.be affirmed. 26 FMSHRC at 694 (J.A. 200). | |

The dissenters hbﬁéd that the amount of time taken to
propose a penalty in this case wasbsimilar to that in other
-~ cases the Commissipn héd affirmed as a reasonable amount of
time, and that the legislative history of the Mine Act makes
clear that Congress "explicitly rejected the suggestion that []
delay should necessarily result in termination of penalty
proceedings."” 26 FMSHRC at 694-95 (J.A. 200-01). The
dissenters stated that the majority's "drastic course” of
vacating the penalty under the circumstances in this case would
ﬁot "serve the deterrent purposes intended by the enforcement
provisions of the Mine Act" and "can only erode a miner's
.confidence in the agency's ability to ensure that violations of

mandatory health and safety standards will be subject to an

14



appropriate éénction." 26 FMSHRC at 696 (J.A. 202) (citation
aﬁd_infernal quotation marks omitted).® oo

Oﬁ August 20, 2004, the Sécretary filed a petition fo£
reconsideration of the Commission's decision. The Commission
majoriEQ denied the petition for reconsiaération on Aﬁgust 25;
2004. The Secretary filed a timely petition for review of the
Commission's decision with the éourt on'Auéust 30, 2004, ahd

Twentymile filed a timely petition for review on September 9,

2004.

STATEMENT OF FACTS

Twentymile Coal Company operates the Foidel Creek Mine, a
'large underground coal mine in Routt County, Colorado. Stip. 7
(3.3, 1i). On June 6, 2000, Kyle Webb, a roof bolter on the
continuous mining crew,’ was seriously injured at the mine's

newly-installed rock chute. Twentymile installed the chute as

an integral part of the mine's belt conveyor system, and the

6 Dissenting Commissioner Young agreed with the majority -
that, if the Secretary's delay in proposing a penalty is
unreasonable or results in prejudice to the operator, the
Commission may vacate the penalty. 26 FMSHRC at 693 n.30

(J.A. 199 n.30). Dissenting Commissioner Jordan saw no need to
address the issue of whether the Commission may vacate a penalty
because she found that there was no prejudice to Twentymile and
that the judge properly found adequate cause for the delay in

proposing the penalty. Ibid.

! The crew worked together at the face producing coal by
means of a continuous mining machine.
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chute became fully operational on May 26, 2000. Stip. 16
(J;A. 11); Tr. 40-41, .86, 106, 113, 145, 168 (J.A. 87_88&.99’
104, 106, 114, 119) 8 The chute was developed to divert and
transfer rock from the upper level conveyor belt, whépé.itlﬁas
mixed with ééal,ltbhfhe lower level, fr;m where 1t was carried
out of the mine by convéyor belt. Stips. ii and 12 (J,A; 11);
Tr. 20, 159, 229 (J.A. 82, 117, 135). The chute was a,pransfer
point on the mine's belt conveyor system. Tr. 229 (J;A. 135).

The rock chute was used to transport material produced. on
two continuous miner sectiqns and trave;sed'a Significant
geologic fault in the strata of the mine. Tr. 20, 158, 188
(J.A. 82, 117, 124):! Although the mine has several other
smaller chutes, thpse.chutes typically are angled at
approximately 60 degrees from the horizontal (rather than angled
90 degrees straight down, like the rock chute) and differ
significantly in design from the rock chute. Tr. 181, 222-23
(J.A. 123, 133-34). Those chutes historically have become
plugged on a recurring basis. Tr. 190-91, 223, 227-28

(3J.A. 125, 134, 135).

8 Maintenance on the belt conveyor system was performed on a
daily basis, and transfer points such as the rock chute were
part of the mine's conveyor system. Tr. 192-93, 227-28, 230
(J.A. 125-26, 135). Such maintenance was performed by beltmen
and was considered a normal "task”™ at the mine, but the work of
beltmen was not included in the tasks set forth in the mine's
training plan. Ex. G-13 (J.A. 64-65); Tr. 288-89 (J.A. 150).
16



The rock chute has a.unique design and is five feet square,
eifgndimg approximately 50 fe;t,deep. Stip. 13 (J.A. 11);

“Tr: 222—23 (J.A. 133-34). It ean,handle 5,500 tons of rock per
hour and was constructed with two internal indicator switches
near fié bottom to signal if it becomes ﬁlugged. Tr. 163, 179
(J.A. 118, 122).° The chute is located inside a circular
vertical shaft known as the "g;gry hole“-thét measures H
approximately 12 feet in diameter. Tr. 79-80 (J.A. 97).

At the timé of the accidént, a ladder extended along the
side of the rock chute from thé top to the bottom of the shaft.
Stip. 14 (J.A. 11). Four landings accessed by the ladder were
spaced at equal intervals (approximately every ten feet) along
the chute. Stip. 15 (J.A. 11); Tr. 50 (J.A. 90). At each
landing was an access door that could be opened to observe or
gain access to the interior of the chute. Stip. 15 (J.A. 11);
Tr. 146, 163 (J.A. 114, 118). The doors were securéa by-twov
external latches held in place by eye bolts which had to be
loosened to free the latch. Tr. 85, 163 (J.A. 101, 118).

On June 6, 2000, near the end of the afternoon shift, the

rock chute became plugged and the conveyor belt feeding the

9 After the accident, Twentymile took several corrective

actions to lessen the likelihood of the rock chute becoming

plugged, including the installation of additional plug

indication switches at -each access door, a permanently mounted

washing system, and two electromagnetic vibrators. Ex. R-5

(J.A. 75-76); Tr. 179-80 (J.A. 122). '
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chute automatically ‘stopped, as it was designed to do.
Stip. 17 (J.A. 12); Tr.. 168 (J.A. 119). BEdwin Brady, the mine's
conveyance manager, learned of the plug frqm two electricians.
Tr. 154, 163, 186 (J.A. 116, 118, 124). Brady immediaﬁgiy
traveled to fﬁe tOéﬂdf the chute and Cliﬁbed down the ladder to
the landing»closest to the top. Tr. 166-67 . (J.A. 119). 'Brady
loosened the eye bolt, lifted the latch, opened the access door,
and observed that rock was jammed inside. Brady testified that
he secufed the door and latch and climbed down to the othex
three landings, where he pe;formed the saﬁe operation and
observed the same coﬁdition of jammed rock all the way to the
thtom of the chute,l.Tr. 166-67, 204-06 (J.A. 119, 128-29).

At the bottomhof.the chute, Brady met two members of the
production crew, beltmen Craig Bricker and Rick Fadely..
Stip. 18 (J.A. 12); Tr._169, 170, 189 (J.A. 120, 125). Brady
instructed Fadely to climb to the lowest landing,; open the.
access door, and try prying the jammed rock loose with a steel
bar. Tr. 169 (J.A. 120). Fadely attempted unsuccessfully to
loosen the jammed rock in this manner. Brady then suggested
that the men attempt to unplug the chute with wétef, and took
Bricker with him to get a hose. Tr. 172 (J.A. 120)..

Kevin Olson, the acting shift foreman, also became aware

that the rock chute was.plugged. Tr. 26, 206 (J.A. 84, 129).
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At the beginhing of the evening shift, Olson assigned Matthe&
Wiﬁey;ﬁthe prodﬁction crew foreman, to go toithe bottom of the
'chute éhd get 1t unplugged. Tr. 26, 190, 209, 213-14, 243
(5.3. 84, 125, 130, 131, 138). Olson did not tell Winey how to
perfoggithis assignmeﬁt. Winey instructed the mempers of his
crew to travel to the bottom of the chute, where they arrived at
different times. Tr. 214—15, 225 (J.A.-13i;32, 134);m>'N5-one
on Winey's crew had ever been on_the chute ladder before.
Tr. 188-89 (J.A. 124-25).

When Winey arrived at the bottom of.the chute, Bricker and

Fadely were already helping Brady connect the sections of the

hose. Tr. 191 (J.A. 125). Eric Hough, another member‘of
Winey's crew, was also present. Tr. 174 (J.A. 121). See

Tr. 211, 213 (J.A. 131). Fadely and Winey climbed to the lowest
level with the hose. Tr. 215 (J.A. 132).. Winey took the hose_

and attempted to spray the jammed material loose, buﬁ Fédelyvr
fook the hose from Winey wﬁen Winey began splashing Qater onto
himself and Fadely. Tr. 191-92, 216, 223, 225-26 (J.A. 125,
132, 134). At the same time, Brady began to hit the bottom of
the chute with a hammer. After about five minutes of applying
both approaches, the jammed material started to move. At no

time before or during the unplugging operation did any miner

10 Some members of Winey's crew did not arrive at the chute

until after the accident. Tr. 225 (J.A. 134).
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receive safety training with respect to the operation. Tf. 192,
224, 225 (J.A. 125, 134).

Kyle Webb was a 26-year—old miner on Winey's crew. Tr. 94
(J.A. 101). At some point shortly before the jammed méfefial
sfarted to mgﬁé, ﬁéﬁb-climbed the 1adde;_past Winey and Fadely.
Stip. 19 (J.A. 12); Tr. 80, 132, 140, 216 @J.A. 97, 110, 112,
132). Winey observed Webb climb past him. Tr. 216 (3.A. 132).
No one,. however, asked Webb where he was going or whathhe was
doing, cautioned him, or tried to stop him. Tr. 226 (J.A.,.134) .

About five minutes after Webb climbed the ladder past Winey
and Fadely, and almosfiéimultaneously with when the jammed rock
started to move in phe chute, Webbbfell from above and rock
started to fall around.the ladder between the chute and the
shaft. Stip.IZO (J.A. 12); Tr. 217-18, 226 (J.A. 132, 134).
'~ The top access door had come open and, as the material in the
chute started to move, it spilled out the open door and off the
platform. Stip. 20 (J.A. 12); Tr. 26, 175 (J.A. 84, 121).%
Webb fell past Winey and Fadely and landed on the bottom
landing, and rock fell on top of him. Tr. 49, 80 (J.A. 90, 97).
Fadely and Winey took cover ﬁnder the landing by which they were

working. An electrician at the top of the chute heard the

1 It was never determined how the top access door came to be
open or where Webb was situated on the ladder at the time of the

accident. Tr. 49, 264 (J.A. 90, 144).
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miners yelliﬁg from below, climbed down the ladder, and closed
the access door. Tr. 176, 218 (J.A. 121, 132). Efforts to
IreScue‘Webb then began. Webb Qas.airlifted to a hdspital,.whére--
he was diagnosed with a fractured skull and other serious ..
ihjurigé.r Tr. 83, 115 (J.A. 98, 106).

MSHA immediately began an accident ihvestigation under the
lead of Inspector Phillip Gibg&ﬂ. Tr. 18—i9 (J.A. 82). Gibson
inspected the rock chute and the site of the accident. Tr. 20
(J.A.IEZ).‘ After MSHA's inveétigators interviewed Winey,
Fadely, Brady, and two membérs of Brady's crew, they reviewed
the mine's training records. Tr. 25, 32, 38 (J.A. 84, 85, 87).
They determined that no miner who engaged in unplugging the
ﬁhute on June 6, 2000, had received task training in that
activity.

Twentymile completed an accident investigation form and
filed it with MSHA. The form was signed by Production Cfew
Forman Winey and stated that the "task being performed” at the
time of the incident was "cleaning plugged chute,™ buf left
incbmplete the line indicating the person's "experience at [the]
task" and whether the person had been "task-trained." Ex. G-11

(J.A. 41); Tr. 86-87, 114-15, 221, 238 (J.A. 99, 106, 133,
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137).* The form stated that the operator ;should hawve piénned
éna falked more" to prevent accidénts such as the one that
occurred. Ex. G-11 (J.A. 41); Tr. 117, 239 (J.A. 107, 138).
Twéntymile's required training plan, which had not beeﬁ up&ated
since 1993, éonta;ﬁéa'nothing about tas#_tréining in chute
.maintenancer_ Ex. G-13 (J.A. 64-65); Tr. 12&—28, 285 (J.A. 109,
149).

On the basis of MSHA'S investigation, the interviews, and
the reievant records, Inspector Gibson issued a Section
104 (g) (1) order on June 16, 2000, alléging that Twentymile
Cbmmitted a significénfzand substantial violation of 30 C.F.R.
§ 48.7(&) when it pgfmitted miners to unplug the rock chute
Withoqt having recéivé& task training. Stip. 21 (J.A. 12-13);
Tr. 39 (J.A. 87). On July 11, 2000, Twentymile filed a notice
. of contest. Tr. 88 (J.A. 99). On August 1, 2000, the judge
stayed the contest proceeding pending the issuance of a proposed
civil penalty but permitted the parties to continue discovery.
Tr. 88 (J.A. 99). On January 4, 2001, MSHA issued its accident
investigation report. Ex. G-5 (J.A. 17-32). The MSHA distriét
office forwarded the accident investigation report and a special

assessment form regarding the violation alleged in the order to

12 The report also listed the five other miners named by MSHA
in the amended order as witnesses to the accident, placing them
at the scene. Ex. G-11 (J.A. 41); Tr. 116 (J.A. 1006).
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MSHA's assessment office on July 31, 2001, and the assessment
officeuissued a proposed penalty on November §, 2001. Tr. 76-77

(J.A. 96-97).

SUMMARY OF ARGUMENT G

fgé iséue in this case is whether, ﬁnder the Mine Act, the
Cqmmission can affirm a violation of a mandatory standard cited
by the:Secretary but vacate thenbivil penai%y assessed qubthe
violation, and order that no penalty be assessed, because of the
amounflof time if took the Secretary to propose the penalty.
The Commission majority concluded that "the extraordinary remedy
of vacating the civil penalty"” (26 FMSHRC at 685 (J.A. 191)) was
warranted by the circumstances surrounding the Secretary's
éroposal of a penalty in this case -- an action unprecedented in
more than 25 yeais of Mine Act litigation before the Commission.

The Commission majority's action in vacating the civil
penalty ignored the well-developed body of case law holding
that, because of the public interest in seeing that important
public rights are enforced, a failure to comply with. a statutory
procedural requirement does not void subsequent agency
enforcement action unless there is an indication that Congress
intended to remove the power to enforce the statute, especially
where theré are less drastic remedies available. The plaih

lahguage of Section 105(a) of the Mine Act and its legislative



history indicate that the "reasonable time" provision is
diféétory rather than.a jurisdictional mandate,vfailure_tq
comply with which can vitiate the penalty proceeding.

'This principle is supﬁorted by the language ofrégqtiéﬁs
110 (a) and iiO(i;ibfﬁthe Act, which pléiniy indicate that a
penalfy must beiasSessed'for all,violationéiof the Mine Act and
Mine Act étandérds and that, in assessing penalties, the
Commiésion can only consider.six specified factors. fﬁe
majority's action in vacating the penalty for Twent?miie's.T
violation is also internally inconsistent: if the prompt
imposition of a-penaltylis vifal to the success of the Mine
Act's enforcement sgheme, the impdsition of no penalty utterly
defeats that enforpeméht scheme. |

Even if the Commissioﬁ could lawfully vacate thé civil
penalty because of the amount of time it took the Secretary to
propose a penalty, the Commission majority erred in vacating the
penalty without first considering whether Twentymile was
prejudiced by the amount of time it took to propose the penalty.
It is undisputed that Twentymile was not prejudiced.

In addition, the Commission majority erred in vacating the
civil penalty because it miscalculated the amount of time it
took the Secretary to propose the penalty. The "reasonable

time" requirement of Section 105(a) of the Mine Act runs from

24



the termination of MSHA's inspection or accident investigation.
The mdjority erred in calculating the amount.pf time the
'Secretéry took to propose a pénalty from the time Twentymile was
cited, rather than from the time the accident investigationv
reporémwas complete and the investigatidh terminated.

Finally, the Commission majority erred by substituting its
view of what constituted,adequé£e cause-fo; any delay by the
Secretary in proposing a civil penalty for the view of the
judge, who heard the evidencé and weighed the facts.  The
majority improperly found that>the amount of time the Secretary
took to propose a penalty was unreasonable "as a matter of law,"”
rather than examining the record to determine whether
éubstantial evidence supported the judge's finding to the
contrary.

ARGUMENT
IN REFUSING TO ASSESS A PENALTY FOR TWENTYMILE'S
VIOLATION OF A STANDARD, THE COMMISSION DISREGARDED
ESTABLISHED PRINCIPLES OF ADMINISTRATIVE LAW

AND THE PENALTY PROVISIONS OF THE MINE ACT

A. . Applicable Principles and Standard of Review

In construing a statute, the Court "looks first for the

plain meaning of the text."™ United States v. Barnes, 295 F.3d
1354, 1359 (D.(,;; Cir. 2002). Accord Bullcreek v. NRC, 359 F.3d
536, 541 (D.C. Cir. 2004). If the language of the statute has a
"plain and unambiguous meaning," the Court's inguiry ends so long
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e,
vy,

as the resulting "statutory scheme is coherent and consistent."

‘Barnes, 295 F.3d at ‘1359 (quoting Robinson v. Shell 0il Co.,

519 U.S. 337, 340 (1997) (internal quotation marks omitted)) .

Accord Bullcreek, 359 F.3d at 541.
In deciding-whether a statute's meaning is plain;'a court
"must first exhaust the 'traditional tools. of statutory

" construction' to determine whether Congress has spoken to the

precise question at issue.” Natural Resources Defense. Council,

Inc. v. Browner, 57 F.3d 1122, 1125 (D.C. Cir. 1995) (quoting

Chevron U.S.A. Inc. v. Natural Resourcés Defense Council, Inc.,

467 U.S. 837, 843 (1984)). "The traditional tools include

examination of the statute's text, legislative history, and

structure, as well as its purpose." Bell Atlantic Telephone

Companies v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997) (internal

citations omitted). "If this search yvields a clear result, then

Congress has expressed its intention as to the question * * *.

"[{Wlhen the statute is silent or ambiguous with respect to
the specific iséue, the question for [the] couxrt * * * is
whether the Secretary's interpretation is a permissible

construction of the statute." Secretary of Labor v. Excel

Mining, LLC, 334 F.3d 1, 6 (D.C. Cir. 2003) (quoting Sécretary

of Labor v. Cannelton Industries, Inc., 867 F.2d 1432, 1435

(D.C. Cir. 1989) (internal guotation marks omitted)). The Court
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should defer'to "a'reasonéble interpretation™ by the-ageﬁcy.
@,'..334 F.3d at 6 (quoting Chevron, 467 U.8. at 844).
I"Moreover, in the statutory scheme of the Mine Act, 'the
Secretary's litigation position before [the Commissioqi,is as
much a; exegcise'Of“delegated lawmakiné éowers as 1is the’
Secretary's pfomuigation éf a * * * health;and safety standard,'’
and is therefore deserving of déference.“ | Excel, 334 F.3d at 6

(quoting RAG Cumberland Resources LP v. FMSHRC, 272 F.3d 590,

596 n:9. (D.C. Cir. 2001) (internal quotation marks omitted)).

B. The Role of Penalties in Enforcement of the Mine Act

In Coal Employménf Project v. Dole, 889 F.2d 1127

(D.C. Cir. 1989), this Court recognized that Congress intended

the imposition of .adequate civil penalties to be the fundamental
mechanism for enforcing the Mine Act. Examining the legislatiVe
history of the Mine Act, the Court stated:

Congress maintained and upgraded the civil
penalty scheme of the Federal Coal Mine
Health and Safety Act of 1969 ("Coal Act")
in order to "induce those officials
responsible for the operation of a mine to
comply with the Act and its standards."”
Indeed, the sponsor of the 1977 Mine Act
singled out the civil penalty as "the
mechanism for encouraging operator
compliance with safety and health
standards.™ * * *_ The Supreme Court as
well has recognized that "[tlhe importance
of [the civil penalty provision] in the
enforcement of the [Coal] Act cannot be
overstated" because monetary penalties
provide a "deterrence" that necessarily
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infrequent inspections cannot generate.
Thus, Congress envisioned penalties that
would "be of an amount which is sufficient
to make it more economical for an operator
to comply with the Act's requirements than
it is to pay the penalties assessed and
continue to operate while not in '
compliance.” :

Coal Employment Project, 889 F.2d at 1132-33 (internal citations

omitted) (emphasis supplied).

C. In Refusing to Assess a Penalty for Twentymile's Violation
of a Standard, the Commission Disregarded the Principles
Set Forth by the Supreme Court in Brock v. Pierce County

The Commission's refusal to assess a penalty for
Twentymile's violation of a standard in this case is subject to

the principles set forth by the Supreme Court in Brock v. Pierce

County, 476 U.S. 253 (1986). 1In Brock, the Court addressed

.

whether the Secretary of Labor lost the authority to recover
misused funds under the Comprehensive Employment and Tréining
Act because he failed to iésue a final determination of ﬁisuse
within the 120-day period specified for such action in the
statute. The Court began its analysis by stating:

This Court has freguently articulated the
great principle of public policy, applicable
to all governments alike, which forbids that
the public interests should be prejudiced by
the negligence of the cfficers or agents to
whose care they are confided. We would be
most reluctant to conclude that every
failure of an agency to observe a procedural
reguirement voids subsequent agency action,
especially when important public rights

are at stake. When, as here, there are less
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drastic remedies available for failure to
meet a statutory deadline, courts should not
assume that Congress intended the agency to
lose its power to act. ’

476‘U.S. at 260 (citations, internal guotation marks, and -
foetnote_omitted)q The Court then analyzed the etatutery
language and design,anq the legislative‘history and determined
that there'Was “simply no indication * * *-that Congress
intended to remove the_Secretary's enforcement powers“:if'he
failed,fo issue a final determination within the 120-day pe;iod.
476 U.S. at 266. The Court concluded that Congress intenéed the
120—day.period "o spur the Secretary to action, not.to limit
the scope of his authority." 476 U.S. at 265.

Since Brock, the.Supreme Court has never construed a
statutory provisioh stating that the Government shall act within

a specified time period, without more, as a jurisdictional limit

precluding later action. Barnhart v. Peabody Coal Co., 537 U.S.

149, 158-59 (2003) (summarizing cases). This Court has also
never construed such a provision as divesting the Government of

authority to act. See, e.g., Bro. of Railway Carmen Div.,

Transportation Communications Int’l Union v. Pena, 64 F.3d 702,

704 (D.C. Cir. 1995); Gottlieb v. Pena, 41 F.3d 730, 733-37
(D.C. Cir. 1994) (summarizing cases). Underlying all of the
case law is the principle that "[tlhere is no presumption or

general rule that for every duty imposed upon the * * *
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Government and its prosecutors there must exist some corollary
punitiye sanction for departures or omissions, even if

negligent." United States v. Montalvo-Murillo, 495 U.S. 711,

717 (1990). When Céngress has not affirmatively indicated fhat
the Gg;ernmént's féiiUre to act within a:specified time limit
precludes it from subsequently acting to enforce the law and
protéct the public, courts shouid not, and cannot, "invent a
remedy to satisfy some perceived need to coerce * * * tﬁe

Government into complying with the statutory time limit[.]%" °

Montalvo-Murillo, 495 U.S. at 721. Accord Brock, 476 U.S.

at 265-66; Gottlieb, 41 F.3d at 734, 736.

The question in, this case is whether there is "a clear

indication" (Railway Cérmen, 64 F.3d at 704) that Congress
intended to authorize the Commission to remedy the Secretary's

. purported failure to propose a pena;ty "within a reascnable
time" under Section 105(a) of the Mine Act by refusiﬁg to assess
a penalty and thereby depriving the Secretary of the power to
enforce the Act through the imposition of a penalty. The
Secretary submits that there is "simply no indication" (Brock,
476 U.S. at 266) that Congress intended to authorize the

Commission to devise such a drastic remedy.!®’ On the contrary,

13 It should be noted that in this case, as in Brock, there
were "less drastic remedies available for failure to meet a
statutory. deadline.”™ Brock, 476 U.S. at 260. If Twentymile was
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the Secretary-submits, there are a number of strong indications
that it.did not. - - | . -

The foregoing analysis isbsupp0rted most explicitly by the
text and the legislative history of Section 105 (a) itsgif.
SectionmlOS(of mereiy states that the Sooietary shall propose a
penalty "within a reasonable time after thé termination of [an]
inspection or investigation" thai’results in the issuance of a
citation or order. Section 105(a) specifies no conseqnence if
the Seoretary fails to propose a penalty "within a reasonable
time." ,Significantly -- indeed, the Secretary subﬁits,
dispositively —; the.répoft of the Senate Committee that drafted
the provision that bocame Section 105 (a) stated:

After an\inépection, the Secretary shall
within a reasonable time serve the operator
by certified mail with the proposed penalty

to be assessed for any violations. The bill
requires that the representative of miners

concerned that the Secretary's delay in proposing a penalty was
defeating its ability to obtain a penalty proposal that could be
reviewed by the Commission and a court of appeals, it could have
applied for a court order compelling the Secretary to propose a
penalty. See Gottlieb, 41 F.3d at 734 (citing
Telecommunications Research & Action Center v. FCC, 750 F.2d 70,
80 (D.C. Cir. 1984)). 1If Twentymile was concerned that the
Secretary's delay in proposing a penalty was prejudicing its
ability to defend itself against the underlying citation, it
could have asked the Commission judge to lift his order staying
the merits proceeding pending the proposal of a penalty -- an
order to which Twentymile had consented. Twentymile did not ask
the judge to lift the stay until August 9, 2001, almost

14 months after the order was issued, when it did so in response
to the judge's status ingquiry. August 9, 2001, letter of

R. Henry Moore (J.A. 8).

-
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at the mine also be served with the penalty
proposal. To promote fairness to operators
and miners and encourage improved mine =
safety and health generally, such penalty
proposals must be forwarded to the operator
and the miner representative promptly. The
Committee notes, however, that there may be
circumstances, although rare, .when prompt
proposal‘of-a penalty may not be possible,
and the Committee does not expect that

the failure to propose a penalty:.promptly
shall vitiate any proposed penalty

proceeding. .
S. Rep. No. 95-181, 95th Cong., 1st Sess. 34, reprinted in

Senate Subcommittee on Labor, Committee on Human Resocurces, '

95th Cong., 2nd Sess., Legislative History of the Federal Mine

Safety and Health Act of 1977, at 622 (1978) (emphasis

supplied). Refusing'to assess a penalty for an affirmed
violation is "vitiat[ihg] [a] proposed penalty proceeding."'’
In addition, the Secretary's analysis is supported by
Sections 110(a) and 110(i) of the Mine Act. Section 110 (a)
states that "[t]lhe operator of a coal or other mine in which a
violation occﬁrs of a mandatory health or safety standard or who

violates any other provision of thle] Act, shall be assessed a

civil penalty by the Secretary * * *." The first sentence of

14 Dismissing a penalty proceeding outright (which is what
Twentymile asked the Jjudge in this case to do), or assessing a
penalty and then vacating it (which is what a Commission judge
did in a case decided after the Commission decided this case,
Sedgman and David Gill, FMSHRC Nos. SE 2002-111, etc., petitions
for discretionary review granted, Dec. 10, 2004), are also
"vitiat([ing] [a] proposed penalty proceeding.™
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Section 110(i5 states that "[t]he Commission shall have
aufhorfty to assess all civil penélties provided in th[eJlAct."
vBoth the courts and thevCommiSsion have‘in;erpreted the quoted
provisions to mean that a penalty must be assessed for evéry

violation of a standard. Asarco, Inc.-Northwestern Mining Dept.

v. FMSHRC, 868 F.2d 1195, 1197-98 (10th Cir. 1989); Allied

Products Co. v. FMSHRC, 666 F.2d 890, 893-94 (5th Cir. 1982);

Spurlock Mining Co., 16 FMSHRC 697, 699 (1996); Tazco, Inc.,

3 FMSHRC 1895, 1896-97 (1981).%° As the Commission explained in
Tazco after analyzing the quoted provisions and the relevant

legislative history:

The language of the two subsections -- B
indeed, the_language of all of section 110
~-- is plainly based on the premise that a
penalty will be assessed for each violation
at both the Secretarial and Commission

levels. *ook ok

[Bl]oth the text and legislative history of
section 110 make clear that the Secretary
must propose a penalty assessment for each
alleged violation and that the Commission
and its judges must assess some penalty for
each violation found.

3 FMSHRC at 1896-97 (emphasis supplied}. Accord 0ld Ben Coal

12 This Court has not directly addressed the proposition cited
above. 1In Western Fuels-Utah, Inc. v. FMSHRC, 870 F.2d 711,
714-16 (D.C. Cir. 1989), the Court questioned whether Section
110 by itself provides a basis for imposing vicarious liability
under the Mine Act. That proposition is different from the
cited proposition, and the Court's analysis is in no way

inconsistent with the cited proposition.
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Co., 7 FMSHRC 205, 208 (1985), and cases there cited.: "Whéh a
vioiation occurs, a penalty follows." Asarco, 868 F.2d at 1197.
The Secretary's analysis is also suppo;ted by the second
sentence of Section 110(i). That sentence states that,Jin 
éssessgng pénaltieé,hthe Commission "shall consider" six
factors: (1) the operator's history of previous violations,
(2) the appropriateness of the benalty to the size of ther
operator's business, (3) wﬁether thé‘operator was negligéﬁt,
(4) tBe effect én the operator's ability to continue in
business, (5) the gravity of the violation, and (6) the
operator's good faith‘iﬁ attempting to achieve rapid compliance
after notification of>the violation. It is én established
principle of statutory'construction that the "'mention of one

thing implies the exclusion of another thing.'" Halverson v.

Slater, 129 F.3d 180, 185 (D.C. Cir. 1997) (guoting Eﬁhyl Corp.
v. EPA, 51 F.3d 1053, 1061 (D.C. Cir. 1995)). Because Section
110(1) specifies the six factors the Commission shall consider
in assessing penalties, thé Commission may not considér éthers.
See Ethyl, 51 F.3d at 1058, 1061 (because the statute specified
the factors oﬁ which EPA was to base its decisions, EPA could
nhot consider others). The Commission has recognized as much and
has repeatedly held that, invassessing penalties, it and its

judges may not consider factors other than the six factors



specified in Section 110(i). See, e.g., RAG Cumberland

Reéourdgs LP, 26 FMSHRC 639, 658-59 (2004) (the judge erred in

'considering the breach of a Mine Act purpose), petition for
review on other grounds filed December 20, 2004.(D.C.ICir.

Nb. 04-1427); Ambrosia Coal & Constructiqh-Co., 18 FMSHRC 1552,

1565 (1996) (the judge erred in considerin@ndeterrence).' If the
Commission may not assess a penaity on the gasis thatlthat-
penalty will deter the operator from committing futuré
violations, it may not do what it did hefe: refuse to assess a
penalty on the basis that that refusal will coérce.the Secretary
into acting more promptly in future cases.

In refusing to assess a pehalty in this case, the
Commission majority méde no mention of the-principles set forth
in Brock. Instead, the majority attempted to justify its
refusal primarily on the ground that the first sentence of
Section 110(i) states that "[t]lhe Commission shall have the
authority to assess all civil penalties provided in ﬁh[e] Act."
26 FMSHRC at 687 (J.A. 1%93). The majority’'s analysis ignores
the principle that "'the meaning of statutory language, plain or
not, depends on context,'" and that a court "charged with
understanding the relationship between two different provisions
within the séme statute * * * must analyze the language of each

to make sense of the whole."” Bell Atlantic Telephone, 131 F.3d
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at 1047 (quoting Bailey v. United States, 516 U.S. 137, 145

(i995YJ. ‘Accord Halverson, 129 F.3d at 184-86. _When'the_first

sentence of Section 110(i) is read in context -- that is, read
in conjunction with Section 1iO(a) and with the second_;énténce
of Se££ion ilb(i) —- it compels the conéiusion that the
Commission must assess a penalty for every violation. The;fact
thaf-sectidn 110(i) gives theJCOmmission the authority to assess
penalties does not mean that the Commission has the authority to
refusé fo assesé penalties.

More broadly, the Commission majority attempted to justify
its refusal to assessra penalty on the ground that such a
sanction was necessa;y to vindicate "the overriding purposes"
and "uphold the integrity" of ﬁhé Mine Act. 26 FMSHRC at'686—8§
(J.A. 192-94). The short answer to the majority‘s approach is

that the balancing of interests under the Act "is a task for

Congress™ (Brock, 476 U.S. at 266), not a task for the

Commission, and Congress struck a different balance. If
'Congress had intended to agthorize Section 105(a)'s "reasonable
time" provision to be applied as the Commission applied it here
-- an application that "bestowl[s] upon the [mine operator] a
windfall" and makes the safety of miners "forfeit to the

accident of noncompliance with statutory time limits" (Montalvo-



Murillo, 495 C.S. at 720) -- Congress would have said so. It
did hot}le : : S

Fiﬁally, the Commission majority attempted to justify its
refusal to assess a penalty on the ground that it was ;ééving
the finéing éf a violation intact and thaf'finding would become
part of the operator's history of violatioﬂs in assessing future
penalties. 26 FMSHRC at 685 (J.A. 191) . - Tﬂe majority's |

rationalization is internally inconsistent: if prompt imposition

16 The Commission speculated that Congress "would not find
parity" 1f the Secretary were allowed to take 17 months to
propose a penalty while the operator was statutorily required to
contest the penalty within 30 days. 26 FMSHRC at 686-87 and
n.27 (J.A. 192-93 and n.27) (citing Section 105(a) of the Act).
The Commission's speculation represents "a classic apples-and-

oranges-mix[.]" Time Warner Entertainment Co., L.P. v. FCC,
240 F.3d 1126, 1141 (D.C. Cir.), cert. denied sub nom. Consumer
Federation of America v. FCC, 534 U.S. 1054 (2001). In deciding

what penalty to propose, the Secretary must carefully consider
and weigh the six factors specified in Section 105(b) (1) (B) of
the Act (the same factors specified in Section 110(i)); in
deciding whether to contest a proposed penalty, the operator
need only make a yes-or-no litigation decision and file a brief
notice of contest. See Section 105(a) of the Act. In proposing
a penalty, the Secretary acts to enforce an important public
interest; in contesting a penalty, the operator does not. For
both of these reasons, the fact that Congress imposed a 30-day
requirement on the filing of penalty contests is in no way
inconsistent with the conclusion that Congress intended to
impose a longer, and directory rather than mandatory, time
pericd on the issuance of penalty proposals. See Gottlieb,

41 F.3d at 735-36 (to accommodate the Secretary of
Transportation's stated need for flexibility "to ensure the Jjust
and fair handling of cases|[,1" and "[i]ln view of the
complexities likely to be presented in individual cases and the
competing interests at stake, Congress understandably required
the Secretary to act promptly, but also declined to dictate what
would happen if the Secretary failed to do so").
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of a penalty'isr"vital td the success" of the statutory program
(26 FMSHRC at 686 (J.A. 192)), refusal to assess a penalty
fundaméntally'undercuts that program. More importantly, fhe
majority's rationalization is inconsistent Qith Congres§'
infenéz‘as tﬁis C&drﬁ-has recognized, Cangress intended the
imposition of a sufficient civil penalty toﬁbe "the mechanism
for encouraging operator compliénce with séfety and healtﬁ

standards.” Coal Employment Project, 889 F.2d at 1132 (internal

quotafion marksland citation to legislative history omitted)-
(emphasis supplied).'” See 26 FMSHRC at 696 (J.A. 2'02) (dissent)
(refusal to assess a peﬁalty "can only erode a miner's
‘confidence in the agghcy's ability to ensure that violations of
mandatory health and séfety standards will be subject to an
appropriate sanétion").

In sum, the Secretary submits that the meaning of the
statute is plain: Congress did not intend to authorize the
Commission to remedy the Secretary's failure to propose a
penalty "within a reasonable time"” by resérting to thé drastic

remedy of refusing to assess any penalty at all. If the meaning

v The Secretary fully appreciates the importance of the
prompt imposition of penalties, and has implemented several

" measures to ensure that MSHA proposes penalties promptly. The
statutory responsibility for ensuring that MSHA proposes
penalties promptly, however, is vested with the Secretary, not
" with the Commission. See United States v. James Daniel Good
Real Property, 510 U.S. 43, 64-65 (1993).
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of the statute is not plain -- that is, if Congress'' intent is
not unambiguous -- the Secretary's analysis is entitled to
acceptance because 1t is reasonable.

D. In Refusing to Consider the Fact that Twentymile |
Was Not . Prejudiced by the Amount of Time It Took
the Secretary to Propose a Penalty, the Commission
Disregarded the Principles Set Forth by the
Supreme Court in Pioneer Investment Services Co.
v. Brunswick Associates Ltd. Partnership

Even if the Commission could lawfully refuse to assess any
penalty for an operator's violation under the Mine Act because of
the amount of time it took the Secretary to propose a penalty, it

could not properly do so without first considering whether the

operator was prejudiced by that amount of time. In Pioneer

Investment Services Co. v. Brunswick Asgsociates Ltd. Partnership,
507 U.S. 380 (1993), the Supreme bourt addressed when to excuse a
party's failure to comply with a court-ordered filing deadline
under the Bankruptcy Code -- an issue analogous to thejissue in
‘this case. The Court concluded as follows:

Because Congress has provided no other
guideposts for determining what sorts of
neglect will be "excusable," we conclude
that the determination is at bottom an
equitable one, taking into account all
relevant circumstances surrounding the
party's omission. These include * * * the
danger of prejudice to the debtor, the
length of the delay and its potential impact
on judicial proceedings, the reason for the
delay, including whether it was within the
reascnable control of the movant, and
whether the movant acted in good faith.

* * * *



*# % *x [TThe lack of any prejudice to the
debtor or to the interests of efficient
judicial administration, combined with the
good faith of respondents and their counsel,
weigh strongly in favor of permitting the
tardy claim. )

507 U.8. at 395, 398 (footnotes omitted): (emphases supbiied). In
so concluding, the majority specifically rejected the dissent's

position that the Court should "permit judgés to také aCcdunt of
the full range of equitable considerations only if they_have
first made a threshold determination that the movant is
'sufficiently blameless® in the delay * * *." Id. at 395 n.14.
Lower courts havévapplied the érinciples set forth in Pioneer to
a variety of procedurél:situations and have emphasized that,
‘under Pioneer, the abéence.of any prejudice to the moving party
or the interests ofkefficient judicial administration, and the
good faith of the nonmoving party, should be ‘given particular
consideration in deciding whether to grant a motion to dismiss.

See, e.g., George Harms Construction Co. v. Secretary of Labdr,

371 F.3d 156, 163-64 (3d Cir. 2004) (applying Fed. R. Civ. P.
60(b) (1) to an Occupational Safety and Health Review Commission

proceeding); United States v. Brown, 133 F.3d 993, 996-97

(7th Cir.) (applying Fed. R. App. P. 4(b) to a criminal appeal),

cert. denied, 523 U.S. 1131 (1998)}.

Courts have likewise held that prejudice is a critical
factor when considering whether to impose dismissal or default

for procedural errors under Federal Rules of Civil Procedure 55
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and 60(b).‘ Pénhandle Co-op. Ass'n, Bridgeport, Nebraska v. EPA,

771 F.Zd 1149, 1153 (8th Cir. 1985); Lairsey v. Advance Abrasgives
‘Co., 542 F.2d 928, 930 (5th Cir. 1976). 1In cases involviﬁg delay
in issuing criminal indictments and delay in issuing citations
under the Occupatiopal Safety and Health Act, tﬂe courts have

consistently held that the objecting party must show prejudice.

See, e.dq., United States v. Rein, 848 F.2d 777, 781 (7th Cir.

1988) (criminal proceeding) ; Havens Steel Co. V. OSHRC,,738 F.2d

397, 399 (10th Cir. 1984), and Donovan v. Roval Logging, 645 F.2d
822, 827-28 (9th Cir. 1981) (OSHA proceedings).

Finally, the Commission itself has employed a similar sort
of analysis in addressing a similar sort of situation under the

Mine Act. 1In Old Dominion Power Co., 6 FMSHRC 1886 (1984), aff'd

on other grounds, 772 F.2d 92 (4th Cir. 1985), the operator

argued that a citation should be dismissed on the ground that it
rwas not issued with "reasonabie promptness".within the meaning bf
Section 104 (a) of the Mine Act, 30 U.S.C. 8§ 814 (a). The
Commission rejected the o?érator's afgument and emphésizéd;

Most important, * * * 0ld Dominion has
not shown that it was prejudiced by the
delay. Indeed, 0ld Dominion was aware from
the time of its employee's fatal accident
that an investigation involving its actions
was being conducted by MSHA, and it has been
given a full and fair opportunity to
participate in all stages of this proceeding.

Id. at 1894 (emphasis supplied).

In direct contravention of the principles set forth above,

the Commission majority in this case (26 FMSHRC at 682
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(J.A. 188)),.and the Commission in previous cases,  has heia that
aJshOWing of prejudice .to the operator is not a prerequisite to
" an action by the Commission vitiating a proposed penalty
proceeding, and that such prejudice is to bé considered oniy-

after é'finding of adequate cause for délay.in proposing the

penalty. See Steele Branch Mining, 18 FMSHRC 6, 14 (1996).
(adopting the two-step analysis set forth by the Commission .in

Rhone-Poulenc of Wyoming Co., 15 FMSHRC 2089, 2092-93 (1993),

aff'd on other grounds, 57 F.3d 982 (10th Cir. 1995)).

The Coﬁmission majority held that "[t]lhe judge in this casé-
deterniined that the lapse in time betﬁeen the order and the
pénalty proposal was noﬁ pfejudicial to Twentymile, 25 FMSHRC
‘at 388 [J.A. 168], and the operator does not challenge that
conclusion on review.". 26 FMSHRC at 682-83 (J.A. 188-89). For

that reason and the reasons set forth above, the majoripy erred
in vacating the civil penalty in this case. Such an approach is
particularly inappropriate under the Mine Act because it |
"'represents a drastic course [that] would short circuit the
penalty process, and hence a major aspect of the Mine Act's

enforcement scheme'" (Rhone-Poulenc, 57 F.3d at 984 (quoting

Salt Lake County Road Dept., 3 FMSHRC 1714, 1716 (1981)), even

when, as the Commission majority acknowledged in this case
(26 FMHRC at 682-83 (J.A. 188-89)), it is undisputed that the

operator suffered no prejudice.. For this reason too, the
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Commission's action in this case is inconsistent with effective

enforcement of the Mine Act.. - -

E. In Calculating the Time It Took the Secretary to
Propose a Penalty as Starting When the Order Was
Issued Instead of When the Accident Investigation
Was Terminated, the Commission Disregarded the
Terms of Section 105(a) of the Mine Act

Even if the Commission did not err for either of the
reasons advanced above, it erred because, in calculating the

time it took the Secretary to propose a penalty in this case, it

impermissibly added an extra seven months. Section 105 (a) .-of

the Mine Act states in relevant part:

If, after an inspection or investigation, the
Secretary issues a citation or order under
section 104, [she] shall, within a reasonable
time after the termination of such inspection
or investigation, notify the operator * * *
of the civil penalty proposed * * *

30 U.S.C. § 815(a) (emphases supplied). Under the plain language
of Section 105(a), a "reasonable time" is to be calculated
starting frbm the termination of the inspection or investigation.
In this case, the Secfetary submits, the terminétion éf the
investigation occurred when the accident investigation report

was issued. The investigation report was issued on January 4,

2001, and the Secretary proposed a penalty on November 9, 2001

-- ten months later. The investigation report waé not issued,

and the investigation thus was not terminated, until January 4,
2001, because the primary reviewer of the report at the MSHA

district office was unable to begin working on the report until
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October 2000; after which he sought additional information about
tﬁe_acbident in November 2000 and then forwarded the report to
Ltwo’assistaht district managere and the district manager fer
review. Tr. 75-78 (J.A. 96-97). o

f;e Comﬁissieh ﬁajority found that'fhe-Secretary took

17 months to propose a penalty because it calculated the Section
105(&). "reasonable time" startieg from the‘issuance of'phe
underlying order on June 16, 2000. 26 EMSHRC at 685 (j.A. 191) .
In effect, the majority found that the termination of the |

investigation occurred when the order was issued. The decision

as to when MSHA's invesﬁigation is complete, however, is

‘committed to MSHA's pﬁreviewable discretien. See Heckler v.
Chaney, 470 U.S. 821, 835 (1985) (the Food, Drug, and Cosmetic
Act's investigation and enforcement provisiohs "commit complete
discretion to the Secretary [of HHS] to decide how and when they

should be exercised"); North Carolina Utilities Comm'n v. FERC,

653 F.2d 655, 669 (D.C. Cir. 1981) (FERC's decision "to accept
or reject an investigatory report * * * is a necessary adjunct
to the agency's unreviewable discretion to recommend or decline
enforcement or rulemaking proceedings"). Even if MSHA's
decision is reviewable, it is entitled to special deference
because it "pertains to an‘agency's exercise of its enforcement

discretion -- an area in which the courts have traditionally
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been most reluctant to interfere." Brock wv. Cathedral Blﬁffs

Shéle 0il Co., 796 F.2d 533, 538 (D.C. Cir. 1386) (citing,

inter alia, Heckler v. Chaney). In evaluating "why it tock

seven months to finalize the accident report" and determining
that the accident'iﬁvestigation was complete seven months before )

the accident report was issued (26 FMSHRC ét 683 (J.A. .189)),

s

the Commission majority impermissibly intruded on the

Secretary's enforcement discretion and disregarded the terms of

Section 105(a).

F. In Substituting JIts View of the Facts for the Judge's
View, the Commission Exceeded I1ts Authority Under
Section 113(d) (2) (A) (ii) of the Mine Act

Finally, in reversing the judge's finding that the time it
took the Secretary £o~propose a penalty in_this case was
reasonable, the Coﬁmission majority impermissibly applied a de
novo standard of review and substituted its view of the facts for
the judge's. The Commission may not substitute its own view of.
the facts "for the view the judge reasoconably reached." Donovan

on behalf of Chacon v. Phelps Dodge Corp., 709 F.2d 86, 90-91

(D.C. Cir. 1983). Instead, under Section 113(d) (2) (A) (il) of the

Mine Act, the Commission is required to affirm a judge's findings

of fact if they are supported by "substantial evidence." Ibid.
In this case, the Commission attempted to circumvent

Section 113(d) (2) (A) (ii) 's restriction on its review authority by

suggesting that the "reasonable time" issue was "a matter of

law." 26 FMSHRC at 684 (J.A. 190). It is apparent, however,
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that the issﬁe was a question of fact. In analogous cases
ihvblving findings of “excusable neglect" undgr Federal Rgle of
+ Appellate Procedure 4 (b) and Féderal Rule of Civil Procedufe

60 (b), courts have applied a defefential "aBuse of diséretion"

standayd (see, e.d.,.Brown, 133 F.3d at ‘996, and Twelve John Does .

v. District of Columbia, 841 F.2d 1133, 1138 (D.C. Cir. 1988))

"and have emphasized that the trial judge ”ié in the best position

to discern and assess all the facts, is vested with a large

measure of discretion" (Twelve John Does, 841 F.2d at 1138), and

must bBalance "'all relevant circumstances surrounding the party's
omission.'" Brown, 133 F.3d at 996 (quoting Pioneer Investment
Services, 507 U.S. at 395). The majority's own highly factual

review of the "reasonable time" issue (26 FMSHRC at 683-85
(J.A. 189-91)), and the majority's finding that the time was
unreasonable "undef-the circumstances" (26 FMSHRC at 684

(JfA. 190)), demonstrate that the "reasonable time" igsue was a
question of fact. As the dissenters recognized, the majority
"cannot have it both ways": it cannct reiy on the specific .
"circumstances" of this case and at the same time pretend that
the issue presented is "a matter of law" subject to de novo
review. 26 FMSHRC at 693-94 (J.A. 199-200).

CONCLUSION
For the reasons stated above in Argument Section C, the
Secretary requests that the Court reverse that porfion of the
decision of the Commission vacating the civil penalty for

Twentymile's violation of 30 C.F.R. § 48.7(c) and remand the
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case for the Commission to reinstate the penalty assessed'by the-
juagé.m If the Court :rejects that approach, for the reasons
'stated above in Argument Sectibns»D through F, the Secretary
requests that it vacate that portion of the Commissionfs |
decisiéﬁ andvremand“the case for the Coﬂﬁission to decide the
"reasonable time" issue in accordan;e withithe governing
statutory provisions and case léw principles set forth above.

Respectfully submitted,

HOWARD M. RADZELY"
Solicitor of Labor

EDWARD P. CLAIR
Associate Solicitor

W. CHRISTIAN SCHUMANN
ounsel, Appellate Litigation

U.S. Department of Labor
Office of the Solicitor
1100 Wilson Boulevard
Suite 2200

Arlington, VA 22209-2296
Telephone: (202) 693-9335

18 Assuming that the Court affirms Twentymile's violation of
the training standard as a "significant and substantial"”
violation, the parties have not contested that the amount of the
penalty assessed by the judge is appropriate for such a

violation.
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Note 17 :

rey Coal Co: v. Federal Mine Safcty and Health
Review, C.A.7, 1984, 743 F.2d 589. -
Mine safety official’s memorandum, which

. was written after start of coal miner strike and

which called. for spot inspeclions on weck be-
fore and week after strike ended did not modi-
fy provisions of section 813 of this title requir-
" ing regular inspections of ‘mines and did not

preclude issuance of citations for violations of .

. safcly stendards found -during such regular
tion. Sewell Coal Co. v. Federal Miné
'Safely ‘& -Hezlth Review Com'n, C.A4, 1982,
.686 F.2d 1066.
18. Safety orders -

Under this section’ provndmg lhal in the
event of an accident occurring in & coal mine,

rcpmcmanvc of Secreiary of the Interior may
issue¢ appropriate orders to insurc safety of -

-any person in mine, mine may be closed upon

-tion- from grand jury's secret

\ \

MlNERAL LANDS AND MINING | Ch 22

10 accompany federal mine inspector. - Monte- ) dccmcd appropnale under circomstances. -

CF&} Steel Corp. v. Monon C.A.10, 1975, 516
F.2d 868.

19. Accident reports
To extent that civil penaties lmposed ad-
ministratively were. based on grand jury pro-

ceedings, plaintiff industry and its foreman
_had no opportunity to contest basis of sdmin. .~
. istrative citation, which exposed them 10 sub-
_". stontial civil penalties with prospect of further
‘findings of unwarranted failure 0 comply

with safety and Health standards which might
result in termination of operations on premis-

es, and there’ was prospect” of irreparable
harm for purposes of injunciive relief, and’

.same was true of prospect of defendents’ pub- .

lication of accident report based on informa-
i

ngs.
Kocher Coal _Co v. Marshall, D.C.Pa.1980, 457

lhe occurrence of “an accident if such is 'F.Supp. 73

§ 814 Cllations and orders

» (o] Is:uonce and Iorm of cnoﬂons. prompl lssuonce

. H, vporn inspection or' investigation, the Secrctary or his authorized
‘representative believes that an operator of a coal or other mine subject to
this chapter has violated this chapter, or-any mandatory health or safety
standard, rule, order, or regulation promulgaled pursuant to this chapter,
he shall,. with reasonable promptness, issue a citation to the operator.
Each citation shall be in writing and shall describe with particularity the

nature of the violation, including a reference to the provision of the

chapter, standard, rule, reguiation, or.order alleged to have been- violated.
In addition, the citation shall fix a redsonable time.for the abatement of the
violation. The requirement for the issuance of .a citation with reasonable

.promptness shall not be a jurisdictional prerequisite to the enforcement. of
any provision of this chapter. . . .

lb) Follow-up inspections; findings
If, upon any follow-up inspection of a coal or other mine, an authorized
representative of the Secretary finds (1) that a violation described in.a

citation issued pursuant 1o subsection (a) of this section. has not been

totally abated within the period of time as originally fixed therein or as

subsequenily extended, and (2) that the period of time for the abatement

should not be further extended, he shall determine the extent of the area
affected by the violation and shall promptly issue an order requiring the
operator of such mine or his agent to immediately cause all persons, except
those persons referred to in subsection (c) of this section, to be withdrawn
from, and to be prohibited from entering, such area until an authorized

representative of the Secretary determines that such vxolanon has been

‘abated.

(c):Exempt persons
The following persons shall not be required to be withdrawn from, or
prohibited from entering, any area of the coal or-other mine subject to an

order issued under this section:
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4] any person whose presence in such area is necessary, in the
judgment of the operator or an authorized representative of the Secre-- .

-'tary. to eliminate .the condition described. in the order;

" area;

. judgment of the operator or an authorized representative of the Secre-
{tary, qualified to make siach mine examinations or who is accompanied”
by such a person and whose presence in such area is necessary for thc
investigation of the conditions described in the order; and :

(4) any consullant to-any of the foregomg

(d} Findings of violations; wﬂhdrowol order .
(1) I, upon any inspection -of a coal or othcr mine, an authonzed
representative of the Secretary finds that there has been a violation of -any

mandatory health or safety standard, and if he also finds that, while the .
conditions created by such violation-do not ciuse imminent danger, such -

violation is of such nature.as could’ 51gn1f1candy and substantially contrib-
ute 10 the cause and effect of a coal or other mine safety or health: hazard,

and if he finds such violation 10-be caused by an unwarrantable failure of -

such operator to comply ‘with such mandatory health or safety standards,
 he shall iniclude such finding in any citation given to the operator under
" this chapter. 1, during the same inspection-or any subs¢guent inspection

" of such mine within 90 days after the issuance of .such citation,- an
anthorized representative of the Secretary finds another. violation of any
mandatory health or safety standard and finds such violation to be also
caused by an unwarrantable failure of such operator to so-comply, he shall
forthwith issue an order requiring the operator to cause all. persons in the

area affected by such violation, excepi those persons.referred to in subsec-:
tion {(c) of this section to be withdrawn from, and to be pro}nbned from
entering, such area until an authorized represemauve ‘of the Secretary

. determines that such violation has been abated.

2) If a withdrawal order with respect 1o any area in a coal or other mlne-

has been issued pursuant to paragraph (1), a withdrawal order shall
promptly be issued by an authorized representative of the Secretary who
finds upon any subsequent inspection the existence in such mine of viola-
tions similar to those that resulied in the issuance of the withdrawal order

under paragraph (1) until such time as an inspection of such mine discloses

no similar violations. Following an inspection of such mine which dis-

closes no similar violations, the provisions of paragraph (1) shall again be’

applicable 1o that mine.
e} Patiemn of viololions; obolement; termination of patiern

(1) If an operator has a pattern of violations of mandatory heahh or
safety standards in the coal or other mine which are of such nature as

could have significantly and substantially contributed to -the cause-and
effect of coal or other mine health or safety hazards, he shall be given
written notice that such patiern exists. 1f, upon any inspection within 90
days after the issuance of such notice, an authorized representative of the
"Secretary finds any violation of 2 mandatory heaith or safety standard
which could significantly and substantially contribute to the cause and
effect -of a coal or other mine safety or health hazard, the authorized
represemanve shal] issue an: order requiring the operator 10 cause all
persons in the area affected by such violation, except-those persons re-
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“the Secretary determines that such violation has been abated.

Tepresentative of the Secretary finds no violations of mandatory health or

by
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ferred to in subsection (c) of this seciion, 10 be w1thdrawn from, and to be '

prohibited from entering, such area until an authorized representative of

A

(2) Ifa wnhdrawal order with-respect to any area in 2 "coal or other mine

. has been issued pursuant to paragraph (1), a withdrawal order shall be
issued by an authorized representative of the Secretary who finds upon any .-

subsequent inspection the existence in such mine-of any. violation of a
mandatory health or safety standard which could significantly and substan-

“tially contribute to the cause and effect of a coal or other mine health or
- safety hazard. The withdrawal order. shall remain in effect until an
authorized représentative of lhe Secretary determmes that such v1o]at|on e

has been abated.
3) If, upon an inspection of the entire coal or other 'mme, an authorized-

safety standards that could significantly and substantially contribute to the
cause and effect of a coal or other mine health and safety hazard, -the
pattern of violations that resulted in the .issuance of a. notice under

| paragraph (1) shall be deemed 10 be terminated and.the provisions of

'paragraphs (1) and (2) shall no longer apply. However, if as a result of
subsequent violations, the-operator reestablishes a pattern of violations, -

paragraphs (1) and (2) shall again be apphcab]e to such operator
(4) The Secretary shall make such rules as he deems necessary to estab-

“lish criteria for determining when a pattem of wolanons of mandatory

health or safety slandards exists.

[{4] Res_phable aust concenlraﬂons, dust éontlol person or Ieoh)

If, based upon samples taken, analyzed, and recorded pursuant to section
842(a) of 1his title, or samples taken during an inspection by an authorized
representative of the Secretary, the applicable limit on the concentration of
respirable dust required to be maintained under this chapter is exceeded
and thereby violated, the Secretary or his-authorized representative shall

issue_ a citation fixing a reasonable time for the abatement of the violation. -
During such time, the operator of the mine shall cause samples described

in section 842(a) of this title to be taken of the affected area during each
production shift.. I, upon the expiration of the period of time as originally
fixed or subsequently extended, the Secretary or his authorized representa-
tive finds that the period of time should not be further extended, he.shall
determine the extent of the area affected by the violation and shall prompt-

Iy issue an order requiring the operator of such mine or his agent to cause .

immediately all persons, except those referred 10 in subsection (c) of this

section, to be withdrawn from, and to be prohibited from entering, such

area until the Secretary or his, authorized representative has reason to
believe, based on actions 1aken by the operator, that such limit will be
complied with upon the resumption of production in such mine. As soon
as possible after an order is issued, the Secretary, upon request of the

operator, shall dispatch to the mine involved a person, or team of persons,

to -the -extent such persons are availabie, who are knowledgeable in the
methods and means of controlling and reducing respirable dust. Such
person or team of persons shall remain at the mine involved for such time
as they shail deem appropriate to assist the operator in reducing resplrable
dust concentrations. While at the mine, such persons may require the
operator to take such actions as they deem appropriate to insure the health

- of any person in the coal or other mine.
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{9) Untrolned miners- - '
(1). If; vpon any mspecuon or mveshganon pursuant to section 8]3 of

_this title, the Secretary or an authorized representative shall find employed"
at a coal or other mine a miner who has not received thé requisite safety

training as determined under section 825 of this title, the Secretary or an_ -

authorized representative shall issue an order under this, section  which
" declares such miner 1o be a hazard to himself and to others, and requiring

-that such miner be immediately withdrawn from the ‘coal or other mine,.
and be prohibited from entering such mine until an authorized fepresenta-
tive of the Secretary determines that such miner has recewed the training.

,requxred by section 825 of this. title.

(2) No miner who is ordered withdrawn from-a coal or other mine under
paragraph (1) shall be dlscharged or otherwise discriminated against be-
cause of such order; and no miner whe is ordered withdrawn from a coal

_or other mine under paragraph (1) shall suffer a loss of compensanon .
during the period necessary for such miner to receive such training and for

an authorized representative of the Secretary to determine that such miner-
has recc:vcd the requisite training. L

’ (h) Duration of cuoﬂom ond orders
Any citation or order issued under this section shall remain in effect until
modified, terminated or vacated by the Secretary or his authorized repre-
sentative, or modified, terminated or vacated by the Commission or the
courts pursuant to section 815 or 816 of this title.
(Pub.L. 91-173, Tide 1, § 104, Dec. 30, 1969 83 Stat. 750; PubL 95—]64 Title 11,
§ 201, Nov. 9, 1977, 91 Stat. 1300.) ) o )

Hlstorlcal Note

1977 Amendment. Subsec. (3). Publ. operator has a pattern of violations of manda-
95-164 . substituted provisions directing the  tory health or safety standards for provisions
Secrelary to issu¢ 8 citation 1o the operator  setting out the requisites of notices and orders
based upon the belief of the Sccrelary or his _issued pursuant 1o this section.

-aumhorized representative, after inspection or Subsec. (). Publ. 95-164 re dcsignin od

investigation, that there has been 8 violetion of " !
subsec. (i) as (f). Former subsec. (f), relating
this chapier or any mandatory hezlth or safely 10 the delivery of nolices and orders issued

an le der, or regulation f rovi- A . A .
sianderd, rule, or ¥ regu oF provi under this section, was mcorporaled inio sub-

sions that had related 10 the issuance of a

withdrawal order upon a finding lhsl en im.  %¢¢ (2).

minent denger existed. R Subsec. (g). Pub.L 95-164 added subsec
_Subsec. (b). - Pub.L. 95-164 substituted pro- (). Former subsec. (g), relating 10 the modifi-
visions setling out the steps to be taken if, cation and termination of notice, was incorpo-
upon any follow-up inspection of & coal or  Tated into subsec. (h).

other mine, the authorized representative of Subsec. (h).
the Secretary finds that a citation violation has (h). Provisions of former subsec. (h), which
not been sbated and that the time for abate- | ja1ed 10 steps 1o be 12ken when » condition

ment should not be exiended for provisions  exigied which could not be abated through the
use of existing technology, were covered in the .

that had set out the sieps 10 be taken in the
case of 3 violation that did not create an Immi-  ooperal revision of subsecs. (d) and. (e).

nent danger. i . desi
Subsec. {c). Pub.L. 95-164 - redesignated | Subsec. é')- f_t)lb.l..m 95-164 redesignated

subsec. (d) as (c). Former subsec. (c) redesig- CTMeT subsec. {1} as (). . .
nated {(d). Effective Date of 1977 Amendment.
Awendment by Publ. 95-164 effective 120

Subsec. (d). Pub.L. 95-164 redesignated .
subsec. {c) as (d) and in subsec. (d) as so da)’s'aflcr Nov. 9, 1977, except as otherwisc
redesignated substituted reference to “citation”  provided, see section 307 of Pub.L. 95-164, sel
for reference 10 “notice”. Former subsec. (d) ©ut as a note under section 801 of this title.
redesignated (c). ’ Legis)ative History. For legislative history

and purpose of Pub.L. 91-173, see 1969 U.S.

Subsec. (e). Pub.L. 95-164 substituted pro-
i Code Cong. and Adm.News, p. 2503. See, also,

visions relaling 10 the steps 1o be taken if an.

43

30 §814

Pub.L. 95-164 added subsec.



 Ch.-22 Mlms' SAFETY AND HEALTH - 30 §815

there are no exccpnons for fault. Allied Prod- Pcnons ordemd withdrawn

ucts Co. v. Federal Minc Safety and Health Mmc Safety and Health Administration in- -

Review Commission, C.AS, 1982, 666 F.2d 890. spector was authorized fo issue poﬁmchcn( -
order that everyone be withdrawn from mine,

Under this chapter, knowledge of preshifi
examiner of conditions was impoisble to coal  including those. persons normally exempted
from withdrewal orders. Miller Min. Co., Inc.

mine operator, under common-law principles
v. Federal Mine Safety-and Health Rmew

of respondeat superior. . Pocahontas Fuel Co.
v. Andrus, C.A4, 1979, 590 F.2d 95. ~ ~ Com'n, C.A9, 1983, 713.F.2d 487.

. § 815. Proceddre for enforcemeht h
[o) Notitication of ch penany, _comeﬂ

I, after an inspection or investigation, the Secrctary issues a cnauon or
order under section 814 of this title, he shall, within a reasonable time after

the termination of such inspection or investigatiori, notify the operator by

certified mail of the civil penalty proposed to be assessed under section-
820(a) of 1his title for the violation cited and that the operator has 30 days
within which to notify the Secretary that he ‘wishes to contest the citation
“or proposed assessment of penalty.- A copy -of such notification shall be
sent by. mail to the representative of miners in such mine. 1f, within 30
" days from. the receipt of the notification issued by the Secretary, the
operator fails1o notify the Secretary that he intends to contest the citation .

or the proposed assessment of penalty,.and no notice is filed by any miner -

or representative-of miners under subsection (d) of this section within such
timne, the citation and the proposed assessment of penalty shall be deemed.a
final order of the Commission and not subject to review by any court or
agency. Refusal by the operator or his agent 10 accept certified - mail
containing a citation and proposed assessment of penalty under this subsec-
tion shai] constitute receipt thereof within the meaning of this subsection.

{b) Foilure of operator to correc! violation; no_ﬂllcchon; contesi; 1emporory relief

(1)(A) If the Secretary has reason to believe that an operator has failed to-
correct a violation for which a citation has been issued within the period
permitted for its correction, the Secretary shall notify the operator by
certified mail of such failure and of the penalty proposed to be assessed
under section 820(b) of this title by reason of such failure and that the

operator has 30 days within which to notify the Secretary that he wishes to

contest the Secretary’s notification of the proposed assessment of penalty.

A copy of such notification of the proposed assessment of penalty shall at .

the same time be sem by mail to the representative of the mine employees.
If, within 30 days from the receipt of notification of proposed assessment
of penalty issued by the Secretary, the operator fails to notify the Secretary
that be intends to- contest the notification of proposed assessment of
penalty; such notification shall be deemed a final order of the Commission
and not subject 1o review by any court or agency. Refusal by the operator
or his agent to accept certified mail containing a notification of proposed
assessment of penalty issued under this subsection shall constitute receipt

thereof within the meaning of this subsection.

(B) In determining whether 10 propose a penalty to be assessed under

section 820(b) of this title, the Secretary shall consider the operator’s
history of previous violations, the appropriateness of such penalty to the
size of the business of the operator charged, whether 1he operator was
negligent, the effect on the operator’s ability to continue in business, the
gravity of the violation, and the demonstrated good faith of the operator

30U.S.C.A. §5 801 10 End—3 . 43
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not directly involved in the dally operauons of the coal or other mine, there

shall be filed with the Secretary the name and address of such person and
the name and address of a principal official of such person who shall have.

overall responsibility for the conduct of an effective health and safety -
. program at anycoal or other mine subject to the’ control of such person,
and such official shall receive a copy of any notice, order, citation, or

- decision issued affecting any such mine. The mere designdtion of a health
and safety official under this subsection shall not be construed as makmg _

such official subject 10 any penalty under this chapter. .

(Pub.L. 91- 173 “Title 1, § 109, Dec. 30, 1969, 83 Stat. 756; Pub.L. 95;164 Title. l]-

,'-§ 201, Nov. 9 1977, 91 Stat. 1310y
Hlslorieal Note

MINERAL LANDS AND MIMNG Ch. 22

deys after Nov. 9 1977 excepl as othcrwusc .

1977 Amendment. Pub.L. 95-164 substitut-

- ed provisions relating to the posting of orders
and decisions for provisions setting out an
cnumeration of penalties, which provisions, as
revised, were u-ansferred lo section 820 of this

title.

provided, see section 307 of Pub.L. 95-164, set ~
out as a_note under section 801 of this title. -+ -

" Legislative Hlnory For legislative history

and purpose of Publ_ 91173, see 1968 US. "

Code Cong. and Adm.News, p. 2503. See; also,

Effective Date of 1977 Amendment.
: Amcndmcm by Pub.L. 95-164 effective 120

Code of Federal Regulauons

News, p 3401,

" Legal identity, notification of, see 30 CFR 41.1 et seq:

Miners' representatives, see 30 CFR 40.1 ¢t seq.

‘ § '820. Penalties

(a) Civil penalty-tor violation of mandatory health or sofety stondards

The operaior of a coal or other mine in which a- violation occurs of a

mandatory health or safety standard or who violates any other provision of

this chapter; shall be assessed a civil penalty by the Secretary which penalty
shall not be more than $10,0600 for each such violation. Each occurrence

of a violation of a mandalory health or safe(y standard may constitute a

.separate offense.

b} Civil penally for failure 1o comect violotion for which citation has been issued ) )

Any operator who fails to correct a violation for which a citation has
been issued under section 814(a) of this title within the period permitted
for its correction may be assessed a civil penalty of not more than $1,000
for each day during which such failure or violation continues. -

(c) Uability of corporate directors, officers, and agents

Whenever a corporate operator violates a mandatory health or safety
standard or knowingly violates or fails or refuses to comply with any order
issued under this chapter or any order incorporated in a-final decision

issued under this chapter, except an order mcorporated in a decision issued

under subsection (a) of this section or section 815(c) of this title, any
director, officer, or agent of such corporation who knowingly authorized,
ordered, or carried out such violation, failure, or refusal shall be subject to
the same civil penalties, fines, and imprisonment that may be imposed
upon a person under subsections (a) and (d) of this section.
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(d] Cnmlncl penames

- Any operator who willfully wo]ates a mandatory health or safety stan-
dard or knowingly violates or fails or refuses to comply with any order.

issued under section 814 of this title and section 817 of this title, or any

order incorporated in a final decision issued under this subchapter, except

an order incorporated in a decision under subsection (a) of this section or
section 815(c) -of this title; shall, upon ¢onviction, be pumshed by a fine of

. not more than $25,000, or by imprisonment for not more than one year, or . -
" by both, .except that if the conviction is for a violation committed after the -

first conviction of such operator under this chapter punishment shall be by -

a fine of not more than 150,000, or by lmpnsonmem for not more than five' . .. -

ycars, or bolh
(e) Unouthonzed advonce noﬂce of lnspecﬂons

, Unless otherwise authorized ‘by this chapter, - any person who gwes."
advance notice of any inspection to be conducted under this chapter shall, .
upon conviction, be punished -by a fine of not more than $1,000 or by

- imprisonment for not more than six months, or both

{) Foise siotements, representoﬂom or cerﬂinccmons .
Whoever knowmgly makes any false statement, representation, or certifi-

cation in any application, record, report, plan, or other décument filed or - -

required to be maintained pursuant to this chapter shall, upon conviction,

be punished by a fine of not more than $10,000, or by imprisonment for

not more than five years, or both.
(g) Violalion by miners of savely s'ondords relohng fo smoking

- Any miner who w1]lfully violates the mandatory safety standards re]atmg
‘to smoking or the carrying of smoking materials, matches, or lighters shall

be subject to a civil penaity assessed by the Commission, which penalty -

shall not be more than 5250 for each occurrence of such violation.

{h) Equipmen! falsely vepresenied as complylng with s'cnule specmcation, or-
reguiations

Whoever knowingly distributes, sells, offers for sale, mtroduces or dehv-

ers in commerce any equipment for use in a coal or other mine, including,

but not limited to, components and accessories of such equipment, which is

represented as complying with the provisions of this chapter, or w_nh any

pecification or regulation of the Secretary applicable to such equipment,

s
and which does not so comply, shall, upon conviction, be subject to the
same fine and imprisonment that may be imposed upon a person under

subsection (f) of this section.

) Auihoriry 1o ossess civil pencliies:

The Commission shall have authority 1o assess all civil penalties provided -

in this chapter.. In assessing civil monetary penaltjes, the Commission

shall consider the operator’s history of previous violations, the appropriate-

ness of such penalty to the size of the business of the operator charged,
whether the operator was negligent, the effect on the operator’s ability to

continue in business, the gravity of the violation, and the demonstrated

good faith of the person charged in attempting 1o achieve rapid compliance
after notification of a violation. In proposing civil penallies under this
chapter, the Secretary may rely upon a summary review of the information
available to him and shall not be required to make findings of faci

-concerning the above factors:
63
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- 8§ 823 Federal Mme Safety and Health Review Commnss:on o

v, (o) Es‘labllshment membersmp, chalrmon

The Federal Mine Safety and Health Review- Comm:ssnon is hereby :
established. The Commission shall consist of five members; appointed by
the President by and with .the. advice and consent -of the _Senate, from .-
among persons who by reason of training, education, or e¢xperience. are .

‘qualified to carry out the functions of the Commission under this chapter.

* .- The President shall designate one of the members of the’ CommlSSIOI'l to .

serve .as Chairman.

{b) ‘lemu personnel administictive law judges -
(1) The terms of the members of the Commnssron shali be six years,
except that—

. (A) members of the Commlssnon first taking office after November- 9 .
1977, shall serve, as designated by the President at the time of appoint- -
ment, one for a term of two years, two for a term of four years and two

for a term of six years; and
(B) a vacancy caused by the death, resngnauon, or removal of any

member.prior to the expiration of the term for which he was appomted

sha]l be filled only for the remainder. of such unexpired term.

Any member of the Commission may be removed by the- Pre51dem for'
inefficiency, neglect of duty, or malfeasance in office.’

(2) The Chairman shall be responsnble on behalf of the Commission for
the administrative operations of the Commission. The Commission shall
appoint such employees as il deems necessary 1o assist in the performance
of the Commission’s functions and 1o fix their compensation in accordance
with the provisions of chapter 51"and subchapter 111 .of chapter 53 of Title
5, relating to classification and general pay rates. Upon the effective date
of the Federal Mine Safety and Health Amendments Act of 1977, the
administrative law judges assigned to the Arlington, Virginia, facility of the

Office of Hearings and Appeals, United States Departmem of the Interior, -~

shall be automatically transferred in grade and position to the Federal

Mine Safety and Health Review Commission. Notwithstanding the provi-

sions of section 559 of Tite S, the incumbent Chief Administrative Law

Judge of the Office of Hearmgs and Appeals. of the Department of the.

- Interior assigned 10 the Arlingion, Virginia facility shall have the option, on
the effective date of the Federal Mine Safety and. Health Amendments Act

of 1977, of transferring 10 the Commission as an administrative law judge,
in the same grade and position as the other administrative law judges.” The

- administrative law judges (except those presiding over Indian Probate
Matters) assigned to the Western facilities of the Office -of Hearings and
Appeals of the Department of the Interior shall remain with that Depart-
ment at their present grade and position or lhey shall have the right to

transfer on an equivalent basis to that extended in this paragraph. 1o the .

Arlington, Virginia administrative law judges in accordance with proce-
.. dures established by the Director of thé Office of Personnel Management.
The Commission shall ‘appoint such additional administrative law judges as
it deems necessary to carry out the functions of the Commission. Assign-
ment, removal, and compensation of administrative law judges shall be in
accordance with sections 3105, 3344, 5362 and 7521 of Tﬂle 5.
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Ch. 22 MINE SAFETY AND HEALTH
{¢] Delegation of powers . '
.The Commission is authorized to delegate to any group of three or .more -
~ members any or all of the powers of the Commission, except that two
_.members shall constitute a quorum of any group desxgnatcd pursuam to
this paragraph _ o . L
Id) Proceedings belore odmlnlmoﬂve Iaw judge; caministiative review -

(1) An administrative law judge appointed by the Comm:ssnon to hear
- matiers under this chapter shall hear, and make a determination upon, any *

proceeding instituted before the Commission and any motion in connection

therewith, assigned to such adminisirative law judge by the chief adminis-"

trative Jaw judge of the Commission or by the Commission, and shall make -
a decision which constitutes his final disposition of the proceedings. The " -

decision of the administrative law judge of the Commission shall become
the final decision of the Commission 40 days after its issuance unless
- within such period the Commission has directed that such decision shall be
reviewed by the Commission in accordance with paragraph (2). An.admin-.

istrative Jaw judge shall not be assigned 10 prepare a recommended decz-

sion under this chapter.

. (2) The Commission shali prescribe rules of procedure for its review of
. the decisions of administrative Jaw judges in cases under this chapler
. which shall meet the followmg standards for review:

(A)i) Any person adversely affected or aggrieved by a decision of an -

administrative Jaw judge, may file and serve a petition for discretionary
review by the Commission of such decision within 30 days after the
jssuance of such decision. Review by the Commission shall not be a matter
of right but of the sound discretion of the Commission.

(1) Petitions for discretionary review shall be filed only upon ome -or - ...

more of the following grounds:
(1) A finding or conc]_usmn of material fact is not supported- by

substantial evidence.
(I1) A necessary legal conclusion is. erroneous.

(11I) The decision is contrary to law or to the duly promulgated rules '

or decisions of the Commission.
(IV) A substantial question of law, policy or dlscrenon is mvo]vcd

(V) A prejudicial error of procedure was committed.

(111) Each issue shall be separately numbered and - plainly and concisely

stated, and shall be supported by detailed citations to the record when
assignments of error are based on the record, and by statutes, regulations,
or principal authorities relied upon. Except for good cause shown, no

assignment of error by any party shall rely on any question of fact or Jaw . -

upon which the-administrative law judge had not been afforded an oppor-
upity to pass. Review by the Commission shall be granted only by
affirmative vote. of two of the Commissioners present and voting. If

granted, review shall be-limited 1o the guestions raised by the petition. -
(B) At any time within 30 days after the issuance of a decision of an

administrative Jaw judge, the Commission may in its discretion (by affirma-
tive vote of two of the Commissioners present and voting) order the case
before it for review but only upon the ground that the decision may be
contrary 1o law or Commission policy, or that a novel question of policy
has been presented. The Commission shall state in such order the specific
.issue of law, Commission policy, or novel question of policy involved. 1f a
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Subpan A—-Tronmng and
Rehalning of Underground Miners

§48.1 Boope. .

The provisions of this subpart A set
forth.the mandatory requirements for
submitting and obteining approval of
programs for training and retraining
miners working in underground mines.
Regunirements regarding compensation
for training and retraining are also in-
cluded. The requirements for training
and retraining miners working at sur-
face mines and surface areas of under-
ground mines are set forth-in subpa.rt B

of this part.
3482 Definitions.

For the purposes of this subpart A—

(8)(1) Miner means, for purposes of
§§48.3 through 48.10 of this subpart A,
any person working. in an underground
mine and who is engaged in the extrac-
tiop and production process, or who is
regularly exposed to mine hazards, or
who is & maintenance or service worker
employed by the operator or a meainte-
nance or service worker contracted by
the operator to work at the mine for
freguent or extended periods. This defi-
nition shall include the operator if the
operator works. underground on a con-
tinuing, even if irregular, basis. Short
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§48.3
term, specialized contact workers, such

a8 drillers and blasters, who are en-

gaged in the extraction and production
process and who have received training
under §48.6 (Experienced miner train-
ing) of this subpart A may, in lieu of
subsequent training under that section

" for emch. new employment, receive

training under §48.11 (Hazard training)

' of this subpart A. This deﬁnjtion does

not include:
(1) Workers under subpart C.of this

jJart 48, including shaft and slope work-

ers, workers engaged in construction

activities ancillary to shaft and slope

sinking, and workers engaged in the
constraction of major additions to an :-

existing mine which requires t.he mine

. to cease operations;

(11) Any person covered under para-
graph (a)(2) of this section.

. (2) Miner means, for purposes of §46.11 - .

(Hazard training) of this subpart A, any
person working in an -underground
mine, including any delivery, office, or
scientific worker or occasional, short-

term maintenance or service worker .

coptracted ‘by ‘the operator, and any
student engaged in academic projects

involving his or her extended presence

at the mine. This definition excludes
persons covered under paragraph (a)(1)
of this section and subpart C of this
part. _

(b) Ezperienced miner means:

(1) A miner who bhas completed
MSHA-spproved new miner training for
underground miners or training accept-
able to MSHA from a State agency and
who has had at least 12 months of un-
derground mining experience; or

(2) A supervisor who is certified
under an MSHA-approved State certifi-

* cation program and who is employed as
 an underground supervisor oo October

6, 1998; or .

(3)  An experienced underground
miner on February 3, 1899.

(c) New miner means a miner who is
Dot an experienced miner.

(d) Normal working hours means a pe-
riod of time during which a2 miner is
otherwise scheduled to work. This defi-
nition does not preclude scheduling

training classes on the sixth or seventh

working day if such a- work schedule
has been established for a sufficient pe-
riod of time to be accepted as the oper-
ator’s common practice. Miners shall

30 CFR Ch. |-a;i;m-sdm

be paid at a rate of pay which ahall ©or-

respond tp the rate' of pay they would e

have received had they : been por-

forming their nbrmeal work tasks.

(€) Operator means any owner, lessee, -
or other person who operates, oont.noln .

or supervises an underground mine; or’

_ any independent .contractor’ identified
as an operator performing servieee or

construction at such mine. .
(f) Task. meane a work aaalgnment
that includes duties of & job that.occur
on a regunlar basis and which .requires
physical abilities and job knowledge.

(g) Act means the Federal Mine Bafe- ]

ty a.nd Bealth Act of 1977.

[43FR47459 Oct. 13, 19’18 nsnmembd at 63
FR 537568, Oct61998] -

'§48.8 Tnumngplans time of submis-

sion; where filed; i orm-tion n-

quired; time for approval; meth
training; approvnl of instro

(a) Each operator of an- underground -

mine shall have an MSHA approved

plan containing programs for training -
new miners, training experienced min- -

ers, training miners for new tasks, an-
nual refresher training, and hazard
training for miners as follows: .

(1) In the cese.of an undergro\md'

mipe which -is operating on the effec-

tive date of this subpart A, the oper-
ator of the mine shall submit such plan

for approval within 90 days after t.he ef-
fective date of this subpart A..

(2) Within 60 days: after the operat.or
submits the plan for approval, unless
extended by MSHA, the operator shall
bave an approved plan for the mine.

(3) In the case of a new underground
mine which is to be opened or & mine
which-is to be reopened or reactiveted
after the effective date of this subpart
A, the operator shall have an approved
plan prior to opening the new mine, or
reopening or reactivating the mine.

(b) The training plan shall be filed.

with the District Mapager for the ares
in which the mine is located.

" (c) Each operator shall submit to the

District. Manager the x‘ollowmg inior—

- mation:

(1) The company name, mine name,
and MSHA identification number of the
mine. .

(2) The name and position of the per-
son designated by the operator who is

" 224

for disapproval; commencement o( .
ctors. '
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§487

§48.8, if the miner missed taking that
traiping during the absence.

. {43 FR 47489, Oct. 13, 1978, as amended at 47

FR 23640, May 28, 1982; 53 FR 10335, Mar. 0,
1988; 63 FR 12415, Apr. 14, 1988; 63 FR 53760,

-Oct 6, 1958; G7FR42388 June 21, 2002)
548.'1 Training of- miners assigned to &

task in. which they have bad no pre-

vious experience; minimum courses-’

-of mstrnctnon.

(a) Miners assigned to Dew work .

tasks as mobile eqnipment operators,
drilling machine .operators, haulage

and conveyor systems operators, roof .

and ground control machine operators,
and those in blasting operations shall

not perform new work tasks in these:

categories until training prescribed in

this paragraph and paragreph (b) of

‘this section bas been completed. This
training ‘shall not be required for min-
ers who have been trained and who

. have demonstrated safe operating pro-

cedures for such pew work tasks within
12 months preceding assignment; This

"‘training shall also not be required for

miners who have: performed the new
work tasks and who have demonstrated
safe operating procedures for such new
work tasks within 12 months preceding
assignment. The training program
shall include the following:

(1) Health and safety aspects and safe
operating procedures for- work tasks,

equipment, and machinery. The training
shall include instruction in the health
and safety aspects and the safe oper-

‘ating. ‘procedures related to the  as-

signed tasks, including information
about the physical and health hagards

- of chemicals in the miner’s work area,

the protective measures a miner can

.take against these hazards, and the

contents of the mine’s HazCom pro-
gram. The training shall be given-in an
on-the-job environment; and

(2)(i) Supervised practice during non-
production. The training shall include
supervised practice in the assigned
tasks, and the performance of work du-
ties at times or places where produc-

" tion is not the primary objective; on

- duction. The training shall
while under direct and immediate su- -

(i1) Supervised operation during pro-
include,

i)ervision'and production is in progress,
operation of the machine or equipment
and the performance of work duties.

1
30 CFR Ch. I (7-'!-04 Ethon)

(8) New or modified machines and
equipment. Equipment and machine op-

erators shall be instructed in safe oper- .
ating procedures applicable t0 néw or

modified ‘machines or equipment to be
installed or put into operation in the

mine, which" require new or diﬁ'erent )

operating procedures,
(4) Such other courses as may be re-
guired by the District Manager based

" on circumstances and conditions at t-he

mine.

section shall not operate the equip-
ment or machine or engage in blasting
operations without direction and im-

. mediate supervision until such miners
- have demonstrated safe operating pro-

cedures for the equipment or machine
or blasting opera.tion to the operator or
the-operator’ 1) agent.

(¢) Miners assigned a new t.a.sk not

-covered in paragraph (a) of this section

shall be instrocted in the safety and

health aspects - and safe work proce-

dures of the task, including informa-
tion about the physical-and health haz-
ards of .chemicals in the miner's work
area, the protective measures- a miner
can take against these bazards, and the
contents of the mine’s HazCom pro-
gram, prior to performing such task.

(d) Any person who controls or di-

‘rects haulage operations at & mine

shall. receive and complete training
courses in safe haulage procedures re-
lated to the haulage system, ventila-
tion system, firefighting procedures,
and emergency evacuation procedures
in effect at the mine before asmgnment
to such duties.

(e) All training and supervised prac-
tice and operation required by this sec-
tion shall be given by a qualified train-
€r, or & supervisor experienced in the

" assigned tasks, or other person experi-

enced in.-the assigned tasks.

{43 FR 47459, Oct. 13, 1978, as ammended at 44
FR 1980, Jan. 9, 1979; 47 FR 23640, May 28,
1982; 67 FR 42388, June 21, 2002]

§48.8
miners; minimum courses of in-
- struction; hours of instruction.

{a) Bach miner sball receive a min-
imum of 8 hours of annual refresher
training as prescribed in this section.

230

(b) Miners under pa.ragraph (a) of this g

Annual refresher training of.
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