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No. 10-1884-cv

IN THE UNI TED STATES COURT OF APPEALS
FOR THE SECOND Cl RCUI T

SALI M SHAHRI AR, et al .,
Pl aintiffs-Appellees,

V.

SM TH & WOLLENSKY RESTAURANT GROUP, | NC.
d/ b/ a PARK AVENUE RESTAURANT, et al.,
Def endant s- Appel | ant s.

On Appeal fromthe United States District Court
for the Southern District of New York

BRI EF FOR THE SECRETARY OF LABOR AS
AM CUS CURI AE | N SUPPORT OF PLAI NTI FFS- APPELLEES

On behalf of the Departnent of Labor ("Departnent"), the
Secretary of Labor ("Secretary") submits this brief as am cus
curiae in support of Plaintiffs-Appellees, who assert federal
and state | aw wage cl ains on behal f of thensel ves and ot her
enpl oyees. There is nothing in the Fair Labor Standards Act
("FLSA" or "Act") or its "opt-in" process for collective actions
that conflicts with the certification of the enployees' state
| aw wage clains as a class action under Federal Rule of G vil
Procedure 23's "opt-out” process or prevents the exercise of

suppl emental jurisdiction over their state | aw wage cl ai ns.



| NTEREST AND AUTHORI TY

Federal Rule of Appellate Procedure 29(a) authorizes the
Secretary to file this brief as am cus curi ae.

The Departnent has a substantial interest in the proper
interpretation of the FLSA because the Secretary adm nisters and
enforces the Act. See 29 U.S. C. 204, 211(a), 216(c), 217.
Specifically, the Departnent is concerned that the argunents
advanced by Def endant s-Appellants ("Park Avenue") m sinterpret
section 16(b) of the FLSA, 29 U S.C 216(b), and wongly invoke
the Act's requirenent that enployees affirmatively opt into
FLSA col l ective actions as a bar against state wage | aw cl ass
actions in federal courts. |Indeed, nothing in the FLSA s text
or history precludes a district court from exercising
suppl emental jurisdiction over state wage | aw cl ass clai ns and
fromcertifying those clains as a Rule 23 class action. As the

Seventh Circuit did in Ervin v. OS Rest. Servs., Inc., 632 F.3d

971 (7th Cr. 2011), this Court should reject any attenpt to use
the FLSA to bar certification of a class action of state |aw
wage clainms in federal court where an FLSA collective action is
pendi ng.

STATEMENT OF THE | SSUE

Whet her an "opt-in" collective action under section 16(h)
of the FLSA conflicts with an "opt-out" class action of state

| aw wage cl ai mrs under Federal Rule of Cvil Procedure 23, thus



precluding a federal court, in a lawsuit where there is an FLSA
col l ective action, from exercising supplenental jurisdiction

over the state |law wage clains pled as a class action and from
certifying the state | aw wage clains as a Rule 23 class action.

STATEMENT OF THE CASE

1. Enployees often bring lawsuits in federal courts in
whi ch they pursue an FLSA collective action and a class action
under state wage | aws (known as "dual actions"). The FLSA
permts enployees to bring a collective action on behal f of
t hensel ves and ot her enployees simlarly situated, but requires
ot her enpl oyees to opt in by giving witten consent in order to
participate in and be bound by the collective action. 29 U S. C
216(b). The enpl oyees invoke a district court's suppl enental
jurisdiction under 28 U.S.C. 1367 and seek to certify the state
| aw wage clains as a class action under Rule 23, which governs
class actions in federal courts and provides that all nenbers of
the class are bound by any judgnent affecting the class unless
they opt out. See Fed. R CGv. P. 23(c)(2)(B)

2. Plaintiffs-Appellees brought a dual action in the
District Court for the Southern District of New York on behal f
of thenmselves and their fellow waiters against a Park Avenue
restaurant. They allege that Park Avenue violated the m nimum
wage and overtine provisions of the FLSA and the New York Labor

Law (" NYLL"), took illegal deductions fromtheir pay by



m sappropriating their tips in violation of the NYLL, and
violated the NYLL's "spread of hours" requirenent. The
enpl oyees pled their FLSA clains as a collective action and
their NYLL clains as a class action.

The enpl oyees noved to conditionally certify their FLSA
clainms as a collective action and requested that the district
court facilitate witten notice to the waiters who were eligible
to participate. The enployees and Park Avenue agreed to send
notices to those waiters who were eligible to participate in the
FLSA col l ective action. The notice afforded the waiters the
opportunity to opt in to the FLSA collective action; 22 of the
approximately 172 eligible waiters gave their witten consent
and opted in (with the naned plaintiffs, the FLSA collective
action includes 25 enpl oyees).

The enpl oyees | ater noved for class certification of their
NYLL clains pursuant to Rule 23. The district court held a
hearing on the notion, granted the notion w thout issuing a
witten opinion, and certified the enployees' NYLL clainms as a
class action. Pursuant to Rule 23(f), Park Avenue sought
permssion fromthis Court to appeal the order certifying the
enpl oyees' NYLL clainms as a class action, which this Court
gr ant ed.

3. Park Avenue argues that Congress' intent in requiring

in section 16(b) that enployees affirmatively opt in to FLSA



col l ective actions is underm ned when enpl oyees bring a | awsuit
al l eging both an FLSA collective action and a Rule 23 cl ass
action. See Appellants' Brief, 9-11. It asserts that there is
an i nherent conflict between an opt-in collective action and an
opt-out class action, especially given that the nunber of

enpl oyees in the opt-out class is |likely much larger than the
nunber in the opt-in collective action. See id. at 18-23. Park
Avenue further asserts that Congress' intent behind section
16(b)"'s opt-in requirement was to prevent enployees from using
an FLSA collective action as the basis for a district court to
exerci se suppl enental jurisdiction over an opt-out Rule 23
class. See id. at 18-20. Thus, according to Park Avenue, the
district court "underm ne[d] the Congressional intent of the
FLSA by a procedural fiction." 1d. at 20. Finally, Park Avenue
clainms that dual actions are "inpractical,"” "unfair," and
"offensive to the structure of the FLSA" on the ground that

t hose enpl oyees who do not opt in to the FLSA collective action
and do not opt out of the Rule 23 class action "could very well
have their FLSA cause of action extingui shed" because their FLSA
clainmse wi Il nonethel ess be adjudicated by the dual action. |[|d.

at 21-22.

SUMVARY OF ARGUMENT

Private actions by enpl oyees under the FLSA and state wage

| aws that are brought as part of the sane federal |awsuit are an



essential conplenent to the Secretary's enforcenent of the FLSA
Such dual actions are envisioned by Congress and are perm ssible
under the FLSA. The plain text of 28 U.S.C. 1367, providing for
federal courts' exercise of supplenental jurisdiction over state
| aw cl ai ms, indicates that Congress intended state law clains to
go forward with federal |aw clains when the clains are
sufficiently related, unless a specified exception applies.

Mor eover, al though section 16(b)'s opt-in process is different
fromRule 23's opt-out process, that difference does not lead to
the result that they are in conflict or inconpatible. There is
no basis in the text of section 16(b) for the proposition that
Rul e 23 state wage | aw cl ass actions are inconpatible with the
FLSA' s opt-in collective action process. In fact, in enacting
the FLSA, Congress did not attenpt to fully regulate the paynent
of enpl oyees' wages to the exclusion of state |aw renedies;
rather, the FLSA makes clear that states may enact wage | aws
(such as the NYLL) that are nore protective than the FLSA. See
29 U . S.C. 218(a).

Additionally, nothing in the legislative history of section
16(b)'s opt-in provision indicates that Congress intended to
prevent a court from exercising supplenental jurisdiction over,
or to otherwise bar or linmt, state wage | aw class acti ons.
| ndeed, Congress enacted section 16(b)'s opt-in process in

response to a wave of particular FLSA | awsuits over 60 years



ago, and not to affect or prohibit class certification of state
| aw wage cl ai ns under Rule 23.

Thus, contrary to Park Avenue's argunents, the FLSA does
not bar supplenental jurisdiction over, or certification of, a
class of state | aw wage cl ains; federal courts should conduct
their 28 U.S.C. 1367 supplenental jurisdiction and Rule 23 cl ass
certification anal yses wi thout recourse to section 16(b) as a
basis for the state | aw class action not to proceed.?

ARGUNVENT

DUAL ACTI ONS ARE PERM SSI BLE BECAUSE NOTHI NG I N THE TEXT OR

H STORY OF SECTI ON 16(b) PREVENTS A DI STRI CT COURT FROM

EXERCI SI NG SUPPLEMENTAL JURI SDI CTI ON OVER STATE LAW WAGE

CLAI M5 AND CERTI FYI NG THEM AS A RULE 23 CLASS ACTI ON

A Congr essi onal Presunption in Favor of Dual Actions

As a threshold matter, 28 U S.C. 1367 reflects a strong
presunption by Congress in favor of having related federal and
state |l aw clains proceed together in one federal |awsuit.
Specifically, a federal court "shall have suppl enenta
jurisdiction" over all state law clains that are "so related" to
t he federal clainms over which the court has original
jurisdiction "that they formpart of the same case or
controversy under Article Ill of the United States

Constitution,” unless an enunerated exception applies. 28

! Park Avenue nmamkes numerous ot her arguments agai nst suppl ement al
jurisdiction and class certification; however, this brief
addresses only those argunents that inplicate the FLSA



US C 1367(a). By its terms, 28 U S.C. 1367 extends the sweep
of supplenental jurisdiction to the limts of Article IIl of the

Constitution. See id.; see also Jones v. Ford Mbtor Credit Co.,

358 F.3d 205, 212-13 (2d Cir. 2004) (28 U.S.C. 1367 explicitly
extends federal courts' jurisdiction to Article Ill's limts).
Park Avenue ignores this congressional presunption, which
underm nes its argunent that FLSA collective actions and Rule 23
class actions in the sane lawsuit are inherently in conflict.

B. Nothing in the Text of Section 16(b) Precl udes

Concurrent State Law Wage Clains from Proceeding in
t he Sane Federal Lawsuit

1. The starting point for anal yzing whether section 16(hb)
was i ntended to preclude a state wage | aw class action in the

sane lawsuit nust be its text. See Mirenz v. W] son-Coker, 415

F.3d 230, 234 (2d Gr. 2005) ("This court has held it to be a
fundamental principle of statutory construction that the
starting point nust be the | anguage of the statute itself.")
(internal quotation marks omtted). As the Seventh Crcuit

stated in Ervin in addressi ng whet her section 16(b) bars dual

actions, the analysis nmust flow through the text. See 632 F.3d
at 977 ("In our view, the [district] court junped too quickly to
congressional intent. Before taking that step, we nust exam ne

the text of the FLSA itself.").?2

2 Park Avenue does not base its arguments as to the intent of
section 16(b) on its text.



Section 16(b) provides:

Any enpl oyer who violates the provisions of section 206 or
section 207 of this title shall be liable to the enpl oyee
or enployees affected in the anount of their unpaid m ni num
wages, or their unpaid overtinme conpensation, as the case
may be, and in an additional equal anount as |iqui dated
damages. Any enpl oyer who viol ates the provisions of
section 215(a)(3) of this title shall be liable for such
legal or equitable relief as nay be appropriate to

ef fectuate the purposes of section 215(a)(3) of this title,
including without Iimtation enploynent, reinstatenent,
pronotion, and the paynent of wages |ost and an additi onal
equal anmpunt as |iqui dated damages. An action to recover
the liability prescribed in either of the preceding
sentences may be maintai ned agai nst any enpl oyer (including
a public agency) in any Federal or State court of conpetent
jurisdiction by any one or nore enpl oyees for and in behalf
of hinself or thenselves and ot her enployees simlarly
situated. No enployee shall be a party plaintiff to any
such action unless he gives his consent in witing to
beconme such a party and such consent is filed in the court
in which such action is brought.

29 U. S. C. 216(b) (enphasis added). By its ternms, section 16(b)
applies only to three specific FLSA provisions: mninmmwage,
overtime, and anti-retaliation. See id. Further, section 16(b)
aut hori zes enpl oyees to bring clains on behalf of thenselves and

others simlarly situated only for violations of those three

FLSA provisions specifically identified. See id. Likew se,

section 16(b)'s opt-in requirenent applies only to "any such
action" — in other words, only to actions brought for violations
of those FLSA provisions specifically identified. 1d. There is
nothing in the text of section 16(b) regarding state | aw wage

clains — whether they nmay be brought in federal court, whether

federal courts may exercise supplenmental jurisdiction over them



or whether federal courts may certify themas class actions.
See id.

Nurmer ous courts acknow edge that the plain neaning of
section 16(b) does not preclude dual actions. For exanple, in
Ervin, the Seventh Crcuit exam ned section 16(b) and concl uded:
"Not hing we find suggests that the FLSA is not anenable to
state-law clainms for related relief in the same federa
proceeding. . . . That provision providing that enpl oyees may
bring actions against their enployers nmakes no nention of state
wage and | abor laws." 632 F.3d at 977. The Seventh G rcuit
further stated: "Nothing in the text of the FLSA or the
procedures established by the statute suggests either that the
FLSA was i ntended generally to oust other ordinary procedures
used in federal court or that class actions in particular could
not be conbined with an FLSA proceeding.” 1d. at 974. In

Damassia v. Duane Reade, Inc., 250 F.R D. 152, 162 (S.D.N. Y.

2008), the court stated:

[B]y its owmn ternms, the opt-in requirenment of Section
216(b) applies only to wage clains brought under the
substantive provisions of the FLSA. Congress has only
spoken with regard to FLSA wage cl ai ns, not wage cl ai ns
general ly, and has expressed no policy preference with
respect to whether to certify a class for state | aw wage
cl ai ns.

See al so Klein v. Ryan Beck Holdings, Inc., No. 06 Cv. 3460,

2007 W. 2059828, at *5-6 (S.D.N.Y. July 20, 2007) (section

16(b)'s opt-in requirement "applies only to actions brought

10



pursuant to the FLSA — not to enploynent |aw actions generally"”;
"[t] he FLSA guarantees nerely that all collective actions
brought pursuant to it be affirmatively opted into [but] does
not guarantee that enployers will never face traditional class
actions pursuant to state enploynent |aw') (enphasis in

original); Lehman v. Legg Mason, Inc., 532 F. Supp.2d 726, 731

(MD. Pa. 2007) ("This court is persuaded that nothing in the
plain text of the FLSA reflects Congressional intent to limt
the substantive renedies avail able to an enpl oyee under state
law, nor to limt the procedural mechani sm by which such a

remedy may be pursued."); MLaughlin v. Liberty Mut. Ins. Co.,

224 F.R D. 304, 308 (D. Mass. 2004) (by enacting the opt-in
requi renent, Congress sought to limt the scope of collective
actions under federal law, not to restrict state renedies;
“[n]Jothing in the statute limts available renedi es under state
[ aw").

2. Indeed, the FLSA does not purport to preclude state
regul ati on of enpl oyees' wages. The FLSA's "savi ngs cl ause"
makes cl ear that states may enact wage |laws that are nore
protective than the Act:

No provision of this chapter or of any order thereunder

shal | excuse nonconpliance with any Federal or State | aw or

muni ci pal ordi nance establishing a m ni mum wage hi gher than

t he m ni num wage established under this chapter or a

maxi mum wor k week | ower than the maxi mum wor kweek

establ i shed under this chapter, and no provision of this
chapter relating to the enploynent of child |abor shal

11



justify nonconpliance with any Federal or State |aw or
muni ci pal ordi nance establishing a higher standard than the
standard established under this chapter.
29 U.S.C 218(a). This Court held that section 18(a)'s savings
cl ause denonstrates Congress' intent to allow state wage |laws to
coexist with the FLSA by explicitly permtting, for exanple,

states to nandate greater overtine benefits than the FLSA.  See

Overnite Trans. Co. v. Tianti, 926 F.2d 220, 221-22 (2d G

1991) (rejecting argunent that FLSA preenpts state wage | aws);

see also Ervin, 632 F.3d at 977 (section 18(a) preserves state

and local laws); WIIlianmson v. Gen. Dynam cs Corp., 208 F. 3d

1144, 1151 (9th G r. 2000) (section 18(a) denobnstrates that the
FLSA is not the exclusive renmedy for wage paynent clainms and
that Congress did not intend to occupy the entire field). The
FLSA' s express enbrace in section 18(a) of nore protective state
wage | aw renedi es undercuts the assertion that a state wage | aw
class action is inconpatible with an FLSA collective action.

3. Finally, section 16(b) nust be interpreted consistent
with the expressed policy for enacting the FLSA — elim nation of
substandard worki ng conditions. See 29 U S.C. 202.

Interpreting section 16(b) to bar enpl oyees' access to federal
courts to seek class-wi de renedies for alleged substandard

wor ki ng condi ti ons woul d be inconsistent with that expressed

policy.

12



C. The Legislative History of Section 16(b) Provides No
Support for Precluding FLSA and State Law Wage C ai ns
fromProceeding in the Sanme Federal Lawsuit

1. The legislative history of section 16(b)'s opt-in
provi si on does not support Park Avenue's argunent. Section
16(b) originally permtted an enployee to bring a collective
action on behalf of simlarly situated enpl oyees, or to
"designate an agent or representative" to bring a representative
action on behalf of simlarly situated enpl oyees. Fair Labor
Standards Act of 1938, 52 Stat. 1060, 1069 (1938). It was
silent on whether enpl oyees who were not naned plaintiffs were
required to opt in to a collective or representative action.
See id.

The opt-in provision was added in 1947 by the Portal -to-
Portal Act ("Portal Act"). The inpetus for the Portal Act was

the Supreme Court's decision in Anderson v. M. Cenens Pottery

Co., 328 U.S. 680, 690-93 (1946), that tine spent by enpl oyees
perform ng certain activities was conpensable tinme under the
FLSA. Concerned by what it perceived as a wave of enpl oyee

| awsuits following M. Cdenens that threatened the financial

wel | -being of U S. industry, Congress enacted the Portal Act to
overrule its conpensable tinme holding. See Portal Act, § 1, 61
Stat. 84, 84-85 (1947). The Portal Act also elimnated
representative actions (actions by non-enpl oyees as agents of

enpl oyees); collective actions by enpl oyees on behalf of others

13



simlarly situated remai ned perm ssible, although they becane
subject to an express opt-in requirenent. See id., § 5, 61
Stat. at 87. Specifically, the Portal Act provided that an
enpl oyee shall not be a party to a collective action "unless he
gives his consent in witing to becone such a party and such
consent is filed [with the court]."” Id., § 5(a), 61 Stat. at
87. Significantly, the Portal Act nmade clear that the opt-in
requi renent "shall be applicable only with respect to actions
commenced under the Fair Labor Standards Act of 1938." 1d., 8§
5(b), 61 Stat. at 87. Mreover, the reports issued by Congress
upon the Portal Act's enactnent contain no suggestion of any
intent to prevent class certification of, or the exercise of
suppl enental jurisdiction over, state wage |aw cl ass cl ai ns.
See Regul ating the Recovery of Portal-to-Portal Pay, and for
O her Purposes, H R Rep. 80-71 (1947); Exenpting Enpl oyers from
Liability for Portal-to-Portal Wages in Certain Cases, S. Rep.
No. 80-48 (1947); Portal-to-Portal Act of 1947, H R Conf. Rep.
No. 80-326 (1947).

Further, Congress' enactnent of the opt-in provision for
FLSA col l ective actions cannot be construed as a choi ce against,
or arelegation of, Rule 23's opt-out process given that, at the
time, Rule 23 did not contain an opt-out provision. |ndeed,
"[a]ddition of the opt-in rule brought FLSA section 216(b) into

conformty with the Rule 23 opt-in requirement in effect at the
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time, and nade explicit what courts at the tinme had already

[inferred] fromthe statute.” Andrew C. Brunsden, Hybrid C ass

Actions, Dual Certification, and Wage Law Enforcenent in the

Federal Courts, 29 Berkeley J. Enp. & Lab. L. 269, 280 (2008).

The nodern opt-out version of Rule 23 was not enacted until 1966

— alnost 20 years after the Portal Act. See Marc Linder, Cass

Struggle at the Door: The Origins of the Portal -to-Portal Act of

1947, 39 Buff. L. Rev. 53, 174-75 (1991). Significantly, the
Advi sory Committee Notes acconpanying the 1966 anendnments to
Rul e 23 state that "[t]he present provisions of 29 U S.C. 8§
216(b) are not intended to be affected by Rule 23, as anmended.™
Fed. R Civ. P. 23 advisory commttee notes (1966). The fact
that the Rule 23 anmendnents specifically considered the FLSA s
opt-in process and made no effort to reconcile it with Rule 23's
opt-out process further confirnms that FLSA collective actions
and Rule 23 class actions are conpatible.® As one district court
concl uded:

[ T] he court finds no support in the legislative history of

Section 16(b) for defendant's view that, while expressly

al lowing state overtine regulation to coexist with the
federal schenme, Congress intended . . . to underm ne those

3 Sinilarly, the dass Action Fairness Act of 2005 ("CAFA") does
not exclude state wage | aw class actions fromits grant of
jurisdiction to the federal courts (although CAFA does excl ude
certain other state |aw class actions). See 119 Stat. 4, 9-12
(2005). Congress would have carved out state wage | aw cl ass
actions from CAFA' s grant of federal jurisdiction if they were

i nconpatible with FLSA col |l ective actions.
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coexi sting state rights by denying enpl oyees access to the
tools of the nodern class action of today.

Gardner v. Western Beef Properties, Inc., No. 07-CV-2345, 2008

W. 2446681, at *4 (E.D.N. Y. June 17, 2008); see Ervin, 632 F.3d
at 977-78 (dual actions are consistent with regi me Congress

established in the FLSA); MCorm ck v. Festiva Dev. Goup, LLC

No. 09-365-P-S, 2010 W 582218, at *8 (D. Me. Feb. 11, 2010)
(dual action "does not underm ne Congress' purpose in limting
FLSA col l ective actions to opt-in participants only") (enphasis
in original).

2. Park Avenue either m scharacterizes section 16(b)'s
| egislative history or uses that history in a way that does not
support its argunent that section 16(b) conflicts with Rule 23.
First, it asserts that section 16(b) expresses Congress' clear
intent in regard to dual actions by requiring FLSA collective
actions "to be in the formof an opt-in class, . . . rather than

a traditional opt-out class as established in Rule 23 of the

Federal Rules of Cvil Procedure.” Appellants' Brief, 10
(enmphasi s added). However, as discussed supra, there was no
Rul e 23 opt-out class when Congress enacted the opt-in
requi renent in 1947.

Second, Park Avenue asserts: "In passing |egislation
cont ai ning Section 216(b), Congress explained that if FLSA

actions were opt-out rather than opt-in, 'the courts of the
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country woul d be burdened with excessive and needl ess
l[itigation."" Appellants' Brief, 10 (quoting Portal Act, 8§
1(a)(7), 61 Stat. at 84). However, Section 1 of the Portal Act
does not nention either the opt-out or opt-in process (see
Portal Act, §8 1, 61 Stat. at 84-85), and the reference to
"excessive and needless litigation" reflected Congress' concern

that, if the holding in M. Cenens regardi ng conpensable tine

was not overrul ed, enployers would have been faced with nore
FLSA | awsuits, thereby threatening their financial well-Dbeing.
See Exenpting Enployers fromLiability for Portal-to-Porta
Wages in Certain Cases, S. Rep. No. 80-48, at 12 (nore than
1,900 |l awsuits seeking nmore than $5.78 billion were filed in a

seven-nonth period following M. Cenens); Regulating the

Recovery of Portal-to-Portal Pay, and for O her Purposes, H R
Rep. 80-71, at 4 (sane).

Third, Park Avenue asserts that "Congress created the FLSA
"opt-in' procedure 'for the purpose of limting private FLSA
plaintiffs to enpl oyees who asserted clains in their own right

and freeing enployers of the burden of representative actions.

Appel l ants' Brief, 18-19 (quoting Hoffman-La Roche Inc. v.

Sperling, 493 U. S. 165, 173 (1989)). In Hof fman-La Roche,

however, the Suprene Court held that courts may facilitate
notice to potential plaintiffs in FLSA collective actions; state

law clains were not at issue. See 493 U S. at 170-74. I n
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di scussing the addition of the opt-in provision to the FLSA, the
Suprene Court nmade clear that the opt-in requirenment applies
only to "private FLSA plaintiffs"; it said nothing regarding
state |l aw wage clains. 1d. at 173.

Fourth, Park Avenue asserts that "the opt-in requirenent
was added 'to prevent |arge group actions, with their vast
all egations of liability, from being brought on behal f of
enpl oyees who had no real involvenent in, or know edge of, the
lawsuit,'" and that "Congress anended the FLSA in 1947 to
prohi bit exactly what the District Court has allowed here, '"a
representative plaintiff filing an action that potentially may

generate liability in favor of uninvolved cl ass nmenbers.

Appel lants' Brief, 19-20 (quoting Canmeron-Gant v. Maxi m

Heal t hcare Servs., Inc., 347 F.3d 1240, 1248 (11th Gr. 2003)).

In Caneron-Grant, the court held that a denial of a notion for

conditional certification of an FLSA collective action after the
nanmed plaintiffs had settled and di sm ssed their cases may not
be revi ewed on appeal in light of section 16(b)'s opt-in

requi renent and the fact that the naned plaintiffs' clains were
noot when the denial occurred. See 347 F.3d at 1247-48. The
court concluded that once the naned plaintiffs' own clains were
di sm ssed, they could not seek to continue with a representative
action under the FLSA as agents for enployees who still had

cl ai ms, because the Portal Act's revisions to section 16(b)
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prohi bit representative actions (as opposed to collective

actions). See id. at 1247-49; see also Portal Act, 8 5, 61

Stat. at 87.% Caneron-Grant did not involve state wage | aws and

t hus provi des no support for the argunent that section 16(b)'s
intent was to prohibit Rule 23 state wage | aw cl ass acti ons.

D. Rel evant Casel aw Rej ects the Argunent that Section
16(b) and Rule 23 Are Inconpatible

O her appellate courts have held that there is no
inconpatibility between a section 16(b) opt-in collective action
and a Rule 23 opt-out state wage | aw class action.

1. In Ervin, the Seventh Crcuit held "that there is no

categorical rule against certifying a Rule 23(b)(3) state-Ilaw
class action in a proceeding that also includes a collective
action brought under the FLSA." 632 F.3d at 973-74. As noted
supra, the Seventh G rcuit concluded that section 16(b) does not
provi de or even suggest that state | aw wage cl ai ns cannot
proceed together with an FLSA collective action; it further

recogni zed that section 18(a) expressly preserves state wage

4 As Congress made clear at the time, section 5 of the Portal Act
repeal ed the authority in the FLSA permtting an enpl oyee to
desi gnate an agent or representative to bring an action on
behal f of all enployees simlarly situated; collective actions
by enpl oyees on behal f of thenselves and ot her enpl oyees

remai ned permssible. See Portal-to-Portal Act of 1947, H R
Conf. Rep. No. 80-326, at 13. Park Avenue seens to confuse the
Portal Act's ban on representative actions with its limt -

t hrough the opt-in requirenment — on collective actions. |n any
event, the Portal Act evidences no intent to prohibit or affect
state wage | aw cl ass acti ons.
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laws. See id. at 977. Regarding the intent behind the opt-in
requi renent, the Seventh G rcuit concluded: "There is anple

evi dence that a conbined action is consistent with the regine
Congress has established in the FLSA." 1d. The court rejected
the argunent — simlar to one advanced by Park Avenue (see
Appel l ants' Brief, 18-20) — that the congressional intent behind
the opt-in requirenment and "the idea that disinterested parties
wer e not supposed to take advantage of the FLSA" are underm ned

when enpl oyees' state | aw wage clains reach federal court under

the court's supplenental jurisdiction. Ervin, 632 F.3d at 978.

The court concluded that "there is nothing in the FLSA that
forecl oses these possibilities" given that any enpl oyee who is
only in the Rule 23 class (the enployee did not opt in to the
FLSA col l ective action and did not opt out of the Rule 23 class

action) "is not part of the FLSA litigating group, will not be
entitled to a single FLSA renedy,"” and "wl| receive only the
relief that is prescribed under the | aw governing her part of

the case." 1d.® "In [dual] actions, the question whether a

> Park Avenue asserts that potential class menbers who do not opt
into the FLSA collective action and do not opt out of the Rule
23 class could have their FLSA claim"extingui shed" and coul d
"los[e] their rights by doing nothing." Appellants' Brief, 21-
23. This assertion is not correct. An enployee who does not

opt into the FLSA collective action retains the right to bring
an FLSA action even if the enployee is a nenber of the Rule 23

cl ass because the enpl oyee participates in and is bound by the
FLSA col l ective action only by giving witten consent. See 29

U S C 216(b). The fact that a dual action, if there is a final
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cl ass should be certified under Rule 23(b)(3) will turn — as it
al ways does — on the application of the criteria set forth in
the rule; there is no insurnountable tension between the FLSA
and Rule 23(b)(3)." 1d. at 974.°

2. The Seventh Circuit in Ervin also rejected the argunent

that the difference between section 16(b)'s opt-in provision and
Rul e 23's opt-out process prevents supplenmental jurisdiction of
state wage |law class clainms. See 632 F.3d at 979-81. In so
hol di ng, the Seventh Circuit joined the DDC. and Ninth Crcuits.

See id. at 979 (citing Lindsay v. CGov't Enployees Ins. Co., 448

F.3d 416 (D.C. Cr. 2006); Wang v. Chinese Daily News, Inc., 623

F.3d 743 (9th GCir. 2010)). The Seventh Circuit determ ned that
28 U.S.C. 1367(a), which provides that a federal court shal

have suppl enental jurisdiction over all state |aw clains that

j udgnment, may have sone preclusive effect in favor of or against
an enployee is unremarkable; it makes a dual action no different
than any other lawsuit and is not a reason to deny cl ass
certification of state | aw wage clains. A state wage |aw cl ass
action brought separately could al so have that preclusive effect
and has no greater preclusive effect nmerely because it is
conbined in the sane |awsuit as an FLSA collective action. See
Espenscheid v. DirectSat USA LLC, 708 F. Supp.2d 781, 792 (WD
Ws. 2010) (rejecting argunent that the possibility of res
judicata prevents a Rule 23 class action fromproceeding in the
same |awsuit wth an FLSA action; "principles of res judicata
apply to any class action, whether it is a pure Rule 23 state

| aw cl ass action or one containing a sinultaneous FLSA claint);
Guzman v. VLM Inc., No. 07-CV-1126, 2008 W. 597186, at *10 n.11
(E.D.N.Y. Mar. 2, 2008) (sane).

® The Seventh Circuit further rejected the argument that an FLSA
collective action and a state wage | aw class action in the sane
| awsuit woul d cause confusi on anong potential class nmenbers.

See Ervin, 632 F.3d at 978.
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are so related to the federal clains, is "satisfied in cases
like this one, where state-law | abor clains are closely rel ated
to an FLSA collective action.” 1d. The D.C. Grcuit simlarly
concl uded that the FLSA and state |law clains in the dual action
before it were sufficiently related and that suppl enenta
jurisdiction over the state |aw clains is mandatory under 28

U.S.C. 1367 unless one of its exceptions apply. See Lindsay,

448 F. 3d at 421-24; see also Wang, 623 F.3d at 761 (affirmng

exerci se of supplenmental jurisdiction over state |aw class
action clainms that were closely related to FLSA coll ective
action).

The Seventh Circuit further determ ned that the exception
at 28 U.S.C. 1367(a), which states that a court shall not have
suppl enmental jurisdiction if a federal statute expressly so
provi des, does not apply because the FLSA does not place any
[imts on supplenmental jurisdiction. See Ervin, 632 F.3d at 979
("[T] he opt-in procedures in the FLSA do not operate to limt —
expressly or inpliedly — a district court's suppl enent al
jurisdiction to only those state-law clains that al so involve
opt-in procedures.”). Simlarly, the DDC. Grcuit determ ned
that section 16(b) does not prohibit the exercise of
suppl emental jurisdiction over state |law clains of opt-out class

menbers. See Lindsay, 448 F.3d at 421-22. The D.C. Grcuit

rejected the argunent that a "conflict" between section 16(b)'s
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opt-in provision and Rule 23's opt-out provision precluded the
exerci se of supplenmental jurisdiction and stated that "we doubt
that a mere procedural difference can curtail section 1367's
jurisdictional sweep." Id. at 424 (enphases in original); see
Wang, 623 F.3d at 761-62 (rejecting argunent that an opt-in FLSA
col l ective action prevents supplenental jurisdiction over a
related state | aw class action).’

The Seventh and D.C. Circuits al so addressed the exceptions
to supplenmental jurisdictionin 28 U S C 1367(c), which
provi des that a court "may decline" supplenental jurisdiction
over a state law claimif: "(1) the claimraises a novel or
conplex issue of State law, (2) the claimsubstantially
predom nates over the claimor clains over which the district
court has original jurisdiction, (3) the district court has
di smssed all clains over which it has original jurisdiction, or
(4) in exceptional circunstances, there are other conpelling
reasons for declining jurisdiction.” Regarding the second
exception — that state |law clains substantially predom nate over
the FLSA clainms — the Seventh Circuit rejected the argunent
(made by Park Avenue here, see Appellants' Brief, 23) that,
because the Rule 23 class action has nore nenbers than the FLSA

coll ective action, the state |l aw clainms predom nate. "A sinple

" The exceptions to supplenental jurisdiction in 28 U S.C
1367(b) apply only in actions based solely on diversity
jurisdiction, which is not the case in FLSA actions.

23



di sparity in nunbers should not |lead a court to the concl usion
that a state claim'substantially predom nates' over the FLSA
action, as section 1367(c) uses that phrase." FErvin, 632 F. 3d
at 980. "As long as the clains are simlar between the state
plaintiffs and the federal action, it nmakes no real difference
whet her the nunbers vary." 1d.® Similarly, the D.C. Grcuit
hel d: "Predom nati on under section 1367(c)(2) relates to the
type of claimand here the state law clains essentially
replicate the FLSA clains — they plainly do not predom nate."
Li ndsay, 448 F.3d at 425. Moreover, according to the D.C
Circuit, this argunent m sreads 28 U.S.C. 1367(c)(2), which

plainly directs the court to conpare the state claimto the

federal claimand not the nunmber of state claimants to the

nunber of federal clainmants. See id. at 425. The Ninth Grcuit
agreed in Wang that predom nance under 28 U.S.C. 1367(c)(2)
refers to the type of claim and it affirmed the exercise of
suppl enental jurisdiction over state law class clains in a dual
action even though the nunber of claimants and the anount of
potenti al damages were higher in the state |law class action than
in the FLSA col lective action. See 623 F.3d at 761-62. And a

district court inthis Crcuit held that "predom nance" under 28

8 In Ervin, the FLSA collective action had approximately 30
menbers, and the Rule 23 classes had between 180 and 250
menbers. See 632 F.3d at 981. The nunbers here are simlar (25
in the FLSA collective action, and approximately 275 in the Rule

23 cl ass).
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U.S. C 1367(c)(2) relates to the type of claimand not the
nunber of claimnts, noting that:

Def endant s’ argunent that the New York Labor Law cl ains
woul d predom nate over the federal clains boils down to the
unr emar kabl e notion that the Rule 23 class will be |arger
than the FLSA representative action because the state
clains are subject to a longer statute of limtations and
because an opt-out class is virtually certain to have many
nore menbers than an FLSA action that requires individuals
affirmatively to opt-in.

| gl esi as- Mendoza v. La Belle Farm Inc., 239 F.R D. 363, 374-375

(S.D.N.Y. 2007).°

Regardi ng the fourth exception — that suppl enental
jurisdiction may be declined in exceptional circunstances when
there are conpelling reasons — the Seventh and D.C. Crcuits
made clear that the difference between section 16(b)'s opt-in
provi sion and Rule 23's opt-out provision is not a conpelling
reason to decline jurisdiction. See Ervin, 632 F.3d at 980
("[T]he "conflict' between the opt-in procedure under the FLSA
and the opt-out procedure under Rule 23 is not a proper reason
to decline jurisdiction under section 1367(c)(4)."); Lindsay,

448 F. 3d at 425 (difference between section 16(b)'s opt-in

° 1t is possible to argue in a dual action, consistent with 28
U S.C 1367(c)(2), that supplenmental jurisdiction should be
decl i ned because the state |aw clains substantially predom nate.
Such an argunent, however, nust be based on the nature of the
state law cl ains as opposed to any perceived conflict between
the FLSA's opt-in process and Rule 23's opt-out process or the
difference in size between the FLSA collective action and the
Rul e 23 class action. That is not the thrust of Park Avenue's
argunent here. See Appellants' Brief, 19-20.

25



procedure and Rul e 23's opt-out procedure cannot be an
"exceptional circunstance” or "other conpelling reason” that
satisfies 28 U S.C. 1367(c)(4)).1

3. Park Avenue relies on the Third Grcuit's decision in

De Asencio v. Tyson Foods, Inc., 342 F.3d 301 (3d Cr. 2003).

See Appellants' Brief, 18-23. However, De Asencio and its

specific circunstances are not applicable here. De Asencio did

not base its holding on any "conflict" between section 16(b)'s
opt-in process and Rule 23's opt-out procedure, but instead held
that the district court should not have exercised suppl enent al
jurisdiction over the state | aw wage cl ai ns because the
exception to supplenental jurisdiction at 28 U. S.C. 1367(c)(2)
applied —the state | aw cl ai ms woul d predom nate over the FLSA
clainms for reasons specific to the facts of the case before it.

See 342 F.3d at 309-12.1%1

10 park Avenue al so argues that suppl enental jurisdiction should
be declined pursuant to the first exception in 28 U S.C. 1367(c)
— that the state claimraises a novel or conplex issue. See
Appel l ants' Brief, 13-14. This argunent could serve as a basis
on which a district court may decline supplenental jurisdiction
(see 28 U.S.C. 1367(c)(1)); however, the Secretary takes no
position on this argunent because it does not inplicate section
16(b) or the FLSA. The third exception — that the district
court has dism ssed the federal clainms — is not relevant in dual
actions.

1 De Asencio did describe the difference between opt-in and opt-
out classes as "crucial,"” and stated that Congress showed in
section 16(b) an "express preference for opt-in actions for the
federal cause of action.” 342 F.3d at 310-11. This was not the
basis for the court's holding, however, and in any event, there
is no basis for concluding that Congress' "preference" was for

26



First, the Third Crcuit noted that the state |aw claim at
i ssue was not based on a statute that paralleled the FLSA but
was i nstead based on a statute that provides a renedy when
enpl oyers breach a contract to pay earned wages. See id. at
309-10. Pennsylvania courts had never addressed whet her the
enpl oyees' theory of liability was perm ssible and, therefore,
the state law claim according to the court, presented novel
| egal issues and would require nore proof and testinony as
conpared to the "nore straightforward® FLSA claim [|d. Second,
al though the Third Grcuit acknow edged that the "predom nance"
inquiry under 28 U. S.C. 1367(c)(2) goes to the types of clains
involved, it was concerned that the disparity in nunbers between
the FLSA opt-in class and the Rule 23 opt-out class would
substantially transformthe case "by causing the federal tai

represented by a conparatively small nunber of plaintiffs to wag

what is in substance a state dog." 1d. at 311.'2 |[ndeed, the

anyt hing other than FLSA actions. Moreover, De Asencio
recogni zed that the interest in exercising supplenenta
jurisdiction over the state law clains before it is "strong,"
the federal and state clainms "share a comon nucl eus of
operative fact and they arise fromthe sane case or
controversy," and the exercise of supplenental jurisdiction
"would permt the District Court to efficiently manage the
overall litigation." 1d. at 310.

2 1'n De Asencio, 447 persons opted in to the FLSA collective
action, and the proposed Rule 23 state |aw class consi sted of
approxi mately 4,100 persons. See 342 F.3d at 305. The sizes of
the classes here are a fraction of those in De Asencio: 25 in
the FLSA collective action and approximately 275 in the Rule 23
cl ass action.
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Seventh Circuit in Ervin distinguished De Asenci o on both these

grounds. See 632 F.3d at 981 (agreeing with Lindsay and \Wang

that De Asencio "represents only a fact-specific application of

wel | -established rules, not a rigid rule about the use of
suppl enental jurisdiction in cases conbining an FLSA count with
a state-law class action").

4. The district courts in the Second G rcuit have
overwhel m ngly permtted dual actions, rejecting
"inconpatibility" and other argunents. For exanple, a court
descri bed the inconpatibility argunent as "an inmagi nary | egal

doctrine.”™ Wsterfield v. Washi ngton Mut. Bank, No. 06-CV-2817,

2007 W 2162989, at *2 (E.D.N. Y. July 26, 2007) (there is no

| egal doctrine that would permt dismssal of state |aw clains
on the ground that they are inconpatible with federal clains).
And anot her court in the same district stated that "there is no
reason that [the] FLSA's collective action procedure is
inconpatible with maintaining a state |aw class action over the
sanme conduct." Guzrman, 2008 W. 597186, at *10. The Guznan
court noted that "it is routine for courts in the Second G rcuit
to certify state |abor |aw classes in FLSA actions.” |d. at *8-
10. Simlarly, another district court stated that it "knows of
no rule of law that provides it nust dism ss state class

al | egations based on 'inconpatibility' with parallel federa

clainms."” Perkins v. Southern New England Tel. Co., No. 3:07-cv-
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967, 2009 W 350604, at *3 (D. Conn. Feb. 12, 2009) (FLSA
collective action and Rule 23 class action nay coexist); see

Cohen v. Gerson-Lehrman Group, Inc., 686 F. Supp.2d 317, 323-24

(S.D.N. Y. 2010) (rejecting argunent that opt-out class action
mechani smfor NYLL clains is in "irreconcilable conflict" with

FLSA's opt-in nechanism; Patel v. Baluchi's Indian Restaurant,

No. 08 G v. 9985, 2009 W 2358620, at *9 (S.D.N. Y. July 30,
2009) (inconmpatibility argunent is, "under the rel evant case

| aw, substantively defective"); Damassia, 250 F.R D. at 161-64
(""[Clourts in the Second Circuit routinely certify class
action[s] in FLSA matters so that New York State and federal

wage and hour clainms are considered together.'") (quoting

Duchene v. Mchael L. Cetta, Inc., 244 F.R D. 202, 204 (S.D.N.Y.

2007)); Gardner, 2008 W. 2446681, at *2-4 ("Despite the alleged
inconpatibility of the FLSA collective action and a Rule 23 opt-
out class, the Court notes that federal courts in New York have

regularly allowed the two to coexist."); I|glesias-Mndoza, 239

F.R D. at 367-75 (exercising supplenental jurisdiction over
state law class clains and certifying both an FLSA collective

action and a Rule 23 state | aw class action).
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CONCLUSI ON

For the foregoing reasons, this Court should reject the
argunent that section 16(b)'s opt-in provision for FLSA
col l ective actions prevents the exercise of supplenental
jurisdiction over, or class certification of, state |aw wage

cl ai nms.
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