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| NTEREST OF THE SECRETARY OF LABOR

Pursuant to Federal Rule of Appellate Procedure 29(a), the
Secretary of Labor (“Secretary”) submits this brief as am cus
curiae on behalf of the Plaintiffs-Appellants, Mexican
farmwrkers who worked for Bland Farnms (“Bland”) under the H 2A
agricultural guestworker program The Secretary adm ni sters and
enforces the Fair Labor Standards Act ("FLSA" or "Act"), see 29
US C 204, 211(a), 216(c), and 217, and thus has a substanti al
interest in ensuring adherence to the burden-shifting schene for
provi ng damages set forth in Anderson v. M. Cenens Pottery

Co., 328 U.S. 680 (1946), that does not deny enpl oyees’ back



wages where enployers fail to keep proper records as required by
the FLSA !

The Secretary al so has a substantial interest in the proper
interpretation of willful violations such that a three-year
statute of limtations applies under the FLSA, and in whether an
enpl oyer has nmet its burden of establishing that it acted in
“good faith” and had “reasonabl e grounds for believing that” its
acts or omssions were not in violation of the FLSA, thereby
permtting a court to decline to award ot herw se- nandat ory
I i qui dated damages. See 29 U. S.C. 255(a), 260.

STATEMENT OF THE | SSUES?

1. Wiether the district court erred by using a “convincing

substitute” standard instead of the “just and reasonabl e

1 M. denens’ holding as to conpensable prelinmnary activities

was superseded by the Portal-to-Portal Act, Pub. L. No. 80-49,
61 Stat. 84 (1947); its establishnment of the burden-shifting
schenme where enpl oyers have not maintained records as required
by FLSA section 11(c), 29 U S. C 211(c), was unaffected by the
enactnment of the Portal -to-Portal Act.

2 Al'so raised on appeal is the issue whether the district court
erred in ruling that Bland was entitled to take a wage credit
for housing provided to its H 2A workers. See Appellant’s
Initial Brief at 28-29. This Court recently decided that issue

in Ranps-Barrientos v. Bland, __ F.3d __, No. 10-131412, 2011 W
5080363 (11th Cir. Cct. 27, 2011), where the Secretary
participated as amcus. It held, consistent wth the

Secretary’s position, that housing for H 2A workers is a

busi ness expense prinmarily for the benefit of the enployer that
therefore nmust be borne by the enployer, and thus enpl oyers may
not take a credit under section 3(m, 29 U S.C. 203(m, of the
FLSA for such expenses.



i nference” standard set forth in M. Cenens for evaluating the
farmwrkers’ evidence of hours worked under the FLSA, and by not
adequately explaining its failure to draw reasonabl e inferences
fromthe farmmrkers’ evidence to approximate the hours worked
t hat were not conpensated.

2. \Wether the district court erred by concl uding that
Bland did not willfully violate the FLSA by reckl essly
di sregardi ng whether its conduct conplied with the Act when it
did not inquire about its obligations under the FLSA and relied
on its foreign guestworkers to conplain about errors in pay.

3. Wiether the district court erred in denying |iquidated
damages by concluding that Bland acted in good faith and had a
reasonabl e belief that it was conplying with the Act because it
gave workers the opportunity to conplain about errors in their
hours or pay.

STATEMENT OF THE CASE®

1. Plaintiffs-appellants are Mexican farmwrkers who
performed onion planting and harvesting work for Bland from 2004
t hrough 2008 under the H 2A agricul tural guestworker program
See Sanchez v. Bland Farns, LLC, No. 6:08-cv-96, 2011 W 2457519
(S.D. Ga. June 16, 2011), slip op. at 1. As the district court

stated, “Plaintiffs’ central claimis that Defendant’s pay

% This statement and the |egal argument that follows are based

on the findings of fact in the district court’s opinion.



records are inaccurate and grossly under-represent their true
conpensable tine.” 1d. at 4. The farmwrkers alleged that
there was an average deficiency in recorded hours of
approximately 2.4 hours per day, per worker. Id.

2. Followng a bench trial, the district court found that
t he farmwrkers had shown that “Defendant’s tine records are
i naccurate.” Slip op. at 4. Specifically, the district court
found that the evidence at trial showed that Bland' s field
supervisors counted only the time enpl oyees spent actually
pl anting or harvesting onions, but did not count the tine at the
begi nni ng of their workday when they arrived at the fields and
waited until the fields were dry enough to begin work, nor the
time at the end of the day spent waiting for the buses to take
t hem home or for the field supervisor to tally each group’s
production. 1d. Additionally, the court found that the field
supervisors “arbitrarily altered stop tines at the end of the
day to [account] for unrecorded breaks they thought Plaintiffs
took throughout the day.” 1d. 1In light of the fact that the
field supervisors admtted to “nunerous shortcuts, om ssions,

and estimates in their records,” the court concluded that these
records could not serve as the basis for determ ning the
farmwrkers’ conpensable tine. 1d. at 9.

The district court recognized the burden shifting set out

in M. Cenens that would al |l ow enpl oyees to prove the anount of



unconpensated work by a “just and reasonable inference.” See
slip op. at 8 (quoting 328 U.S. at 687-88). The farmworkers
argued that, because Bland s time records were inaccurate, the
court should use the field working hours recorded for bus
drivers who also served as “field wal kers” as a proxy for the
hours enpl oyees worked. [1d. at 4. These field wal kers were
i nternmedi ate supervisors who drove enpl oyees to and fromthe
fields each day in addition to assisting the field supervisors
in setting up the fields and nonitoring the enployees. 1d. at
4. The field wal kers were separately conpensated for their bus
driving tine, id., and the farmwrkers contended that the field
wal kers’ average daily hours mnus the tine identified as bus
driver time was the nost accurate neasure of the farmwrkers
actual work hours, see Farmaorkers’ Initial Brief at 9.4

The district court, however, refused to accept these hours
as indicative of hours worked, stating that the field wal kers’
hours were not a “convincing substitute” for accurate records of

farmwrkers’ conpensable tinme because the field wal kers had

* The farmworkers and field wal kers lived in | abor canps

controlled by Bland. See Farmmorkers’ Initial Brief at 9
(citing to the trial transcript). They traveled together to and
fromthe fields each day in buses provided by Bl and, which were
parked at the |abor canps after the work day. 1d. The field
wal kers who drove the buses were paid on an hourly basis. Id.
The field tally sheets included separate entries for field

wal king time and bus driving tine, and the bus driving tine was
identified as two hours each day. 1d.



duties that required themto work | onger hours than the
farmwrkers. See slip op. at 9, 5. Specifically, the district
court found that the field wal ker/bus drivers’ time included
preparing the buses for the day, calling enployees to tell them
when they would arrive, driving enployees to and fromthe
fields, and nmaking stops at convenience stores en route. 1d. at
5. The district court also refused to use the personal tine
records of two workers, finding themtoo “inconsistent, self-
serving, and anecdotal” to provide a “sound basis” for
cal cul ating conpensable tinme. 1d.

| nstead, the court concluded that the farmwrkers had
provi ded enough evidence to support a just and reasonabl e
inference that they were entitled to “sone” additional
conpensable tine. See slip op. at 9. The district court
further concluded that Bland “failed to produce any evi dence,
apart fromits inaccurate tally sheets, that could prove the
preci se anount of Plaintiffs’ work or negate their inference.”
Id. at 13. In one portion of the opinion, the court declared
wi t hout expl anation that Bland' s records “undercounted
Plaintiffs’ conpensable tinme by thirty (30) m nutes of work tine
per day,” id. at 5 while in another section and in its
summat i on of damages it stated w thout explanation that the
farmwrkers were entitled to an additional thirty m nutes of

conpensabl e tine per week for tine worked before and after



Bland’s recorded tinme, id. at 10, 17. The thirty mnutes were
purportedly based on waiting tinme enpl oyees spent when they
arrived at the fields and before they left the fields, and tine
for breaks that were conpensabl e under the Departnent of Labor’s
regul ations. 1d. at 10.

3. The district court concluded that despite the
i naccuracies in tinekeeping, Bland had made a “good faith
effort” to record hours properly. See slip op. at 6. The court
credited the testinony of Bland' s staff accountant, Therese
Bouwense, regarding the systemset up to record workers’ hours,
whi ch included the field supervisors’ records of the enpl oyees’
hours worked each day, Bouwense’s review of these records, and
the fact that Bouwense provided enpl oyees with a weekly
tabul ati on of their hours and “requested that they reviewthe
docunent for correctness.” 1d. There were two known instances
where an enpl oyee had conpl ai ned about his pay, and Bouwense
pronptly corrected the errors and rei nbursed the worker. Id.
Thus, the district court concluded that Bland “knew its
operations were governed by the FLSA,” id. at 14, and “had a
subj ective, good faith belief that it had systens in place to
abide by its FLSA requirenents and any viol ati ons were negligent
at worst.” 1d. at 6. Based on its conclusion that Bl and
subj ectively believed it was abiding by the FLSA, and that its

“saf eguards” provided an objectively reasonable basis for this



belief, the court exercised its discretion to wthhold
i qui dated danmages. 1d. at 14.

4. The district court further concluded that the
farmmrkers “failed to show any reckl ess di sregard” because of
t he accounting system descri bed by Bouwense and the fact that
enpl oyees had an opportunity to correct Bland’ s records. See
slip op. at 7. The court thus concluded that the FLSA s two-
year (rather than three-year) statute of limtations was
applicable. 1d.

SUMWVARY OF THE ARGUMENT

The district court’s assessnent of the farmworkers’ hours
wor ked that were not conpensated by Bland runs contrary to the
burden-shifting schene established by the Suprene Court in M.
Clenens. Specifically, the district court erred by using a
“convincing substitute” standard instead of the nore | enient
“just and reasonabl e inference” standard set forth in M.

Cl enens for eval uating enpl oyees’ evidence of hours worked under
t he FLSA when proper records are not kept by the enployer. In
addi tion, even though Bland failed to produce accurate evidence
of hours worked or negate the farmworkers’ evidence, the
district court did not adequately explain its failure to draw
inferences fromthe workers’ evidence in arriving at an
approxi mati on of hours worked. Further, the district court

should not have Iimted the statute of limtations to two years



for an H 2A enployer that failed to inquire about its
obl i gations under the FLSA and relied on its foreign
guestworkers to conplain about errors in pay. Mreover, the
district court erred in denying |iquidated damages by concl udi ng
that Bl and acted in good faith and had a reasonabl e belief that
it was conplying with the Act because it gave workers the
opportunity to conplain about errors in their hours or pay.
ARGUVENT
THE DI STRI CT COURT ERRONEOQOUSLY FAI LED TO ADHERE TO THE
BURDEN- SHI FTI NG SCHEME ESTABLI SHED BY THE SUPREME COURT | N
MI. CLEMENS
1. The district court erroneously failed to adhere to the
burden-shifting schene established by the Suprene Court in M.
Cl enens, which is followed regularly by this Court. See, e.g.,
Morgan v. Family Dollar Stores, Inc., 551 F.3d 1233, 1278-79
(11th Cir. 2008); Allen v. Bd. of Educ., 495 F.3d 1306, 1315-16
(11th G r. 2007); Donovan v. New Floridian Hotel, Inc., 676 F.2d
468, 471 (11th Gr. 1982). In M. denens, the Suprene Court
considered the shifting burdens in an FLSA action where the
enpl oyer has not kept accurate or adequate records as required
under section 11(c) of the FLSA, and the enpl oyees have worked
unconpensated tine. 328 U S. at 686-87. Specifically, the
Court rejected the Sixth Crcuit’s formulation, which would have
requi red enpl oyees to prove by a preponderance of the evidence

that they did not receive proper wages and to show this “by



evi dence rather than conjecture.” |d. at 686. The Court
concluded that this standard of proof was inproper, as it had
“the practical effect of inpairing many of the benefits of the
Fair Labor Standards Act,” noting that
[t]he remedial nature of this statute and the great
public policy which it enbodies . . . mlitate against
maki ng that burden an inpossible hurdle for the
enpl oyee. Due regard nust be given to the fact that it
is the enployer who has the duty under s[ection] 11(c)
of the Act to keep proper records of wages, hours and
ot her conditions and practices of enploynent and who is
in position to know and to produce the nost probative
facts concerning the nature and anmount of work
performed. Enpl oyees sel dom keep such records
t hensel ves; even if they do, the records nay be and
frequently are untrustworthy. It is in this setting
that a proper and fair standard nust be erected for the
enpl oyee to neet in carrying out his burden of proof.
328 U. S. at 687.

The Supreme Court went on to craft a solution that does not
require enpl oyees to offer a “convincing substitute” for the
records an enployer has failed to maintain, because this would
“penal i ze the enpl oyee by denying himany recovery on the ground
that he is unable to prove the precise extent of unconpensated
work.” 328 U.S. at 687. The Court recogni zed that such a
result would reward the enployer for failing to “keep proper
records in conformty with his statutory duty; it would allow
t he enpl oyer to keep the benefits of an enployee’ s | abors

wi t hout payi ng due conpensation as contenpl ated under the Fair

Labor Standards Act.” 1d. Therefore, the Suprene Court held

10



that an enpl oyee carries his or her burden in such circunstances
when the enpl oyee: (1) “proves that he has in fact perforned
wor k for which he was inproperly conpensated”; and (2) “produces
sufficient evidence to show the anmount and extent of that work
as a matter of just and reasonable inference.” 1d. The burden
then shifts to the enployer to “cone forward with evi dence of
t he precise amount of work performed or with evidence to
negati ve the reasonabl eness of the inference to be drawn from
t he enpl oyee’s evidence.” 1d. at 687-88. |If the enployer fails
to do so, “the court nmay then award damages to the enpl oyee,
even though the result be only approximate.” |1d. at 688. The
Court enphasi zed that enployers cannot object that the damages
are uncertain or speculative in this situation, id., and that if
t he enpl oyer cannot provide accurate estinmates of hours worked,
“it is the duty of the trier of facts to draw whatever
reasonabl e i nferences can be drawn fromthe enpl oyees’ evidence
as to the anmount of time spent in these activities . . . .7 ld.
at 693. Paynent for work nust be nmade “on the nobst accurate
basi s possible under the circunstances.” 1d. at 688.

2. The district court erroneously inposed the “convincing
substitute” evidentiary standard di sfavored by the Suprene Court

in M. Cenmens.®> As noted supra, the Supreme Court stated

® The district court thus misinterpreted the Suprene Court’s

di scussi on of “convincing substitutes.” The Suprene Court

11



explicitly in M. Cenens that, where enpl oyees cannot offer
“convincing substitutes” for the records the enpl oyer was
obligated to keep, the enployees cannot be penalized for this

| ack of proof regarding the precise extent of unconpensated
work. 328 U S. at 687. Instead, the fact finder nust draw
reasonabl e i nferences fromthe enpl oyees’ evidence. Id. at 693.
Thus, the district court should not have applied the “convincing
substitute” standard, which requires a higher show ng than the
“just and reasonabl e inference” standard articul ated by the
Suprene Court.

3. Although the district court found that the enpl oyees
produced evi dence of “some” unconpensated work by a just and
reasonabl e inference and that Bland failed to produce any
evi dence that would prove the precise amount of the enpl oyees’
work or negate the inference, the court failed explain the
factual basis for its determnation that the farmwrkers were
entitled to only thirty additional mnutes per week. In M.

Cl enens, the Suprenme Court instructed that, at this third stage

of the burden-shifting schene, the trier of fact nust draw

observed that “where the enployer’s records are inaccurate or

i nadequat e and the enpl oyee cannot offer convincing substitutes
a nore difficult problemarises.” 328 U S. at 687. 1In
resolving this “problem” the Suprenme Court determ ned that

enpl oyees are held to a | esser standard, whereby they may show

t he amount or extent of work by reasonabl e inference, triggering
the burden shifting to the enployer that ultimately may lead to
only an approxi mati on of danages.
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reasonabl e inferences fromthe enpl oyees’ evidence in order to
arrive at the nost accurate estimte possible of danages under
the circunmstances. 328 U S. at 688, 693.

Al t hough the district court “certainly has a great deal of
di scretion in determning the nost accurate anount to be
awar ded,” Brock v. Norman’s Country Mt., Inc., 835 F.2d 823,
828 (11th G r. 1988), the court is not free to disregard the
enpl oyees’ evidence and arrive at a determnation for which it
identifies no factual basis. For exanple, in Shultz v.
H noj osa, 432 F.2d 259, 261 (5th Gr. 1970),°® the Fifth Crcuit
reversed a district court’s determ nation regardi ng hours worked
where the enpl oyer kept no records of the enployee’s work, the
enpl oyee testified that he worked all day and received $25 per
week, and the enployer did not provide any evidence negating
t hese hours; yet the district court stated that “this work could
not possi bly have taken nore than three hours per day at the

nost . The Fifth Grcuit concluded that there was no evidence
or other factual basis for the district court’s determ nation,
and reversed the district court’s denial of relief to that

worker. See id. at 261, 267-68. Were “the fact of damage is

certain” and “[t]he only uncertainty is the anount of danage” a

® In Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th G r
1981) (en banc), the Eleventh Crcuit adopted as binding
precedent all decisions of the former Fifth Crcuit issued prior
to Septenber 30, 1981.

13



district court cannot abdicate its responsibility to ascertain
t he amount of back wages by draw ng reasonabl e inferences from
t he enpl oyees’ evidence. Brock v. Seto, 790 F.2d 1446, 1448-49
(9th Cr. 1986); see Mtchell v. Riley, 296 F.2d 614, 616 (5th
Cir. 1961) (under these circunstances, the fact finder is in
effect ordered “to do the best he could in assessing damages”).

Because the field wal ker/bus drivers drove the workers to
and fromthe fields, it would be logical to infer that the tine
they spent in the fields (but not driving) is a “just and
reasonabl e” estimate of the farmwrkers’ tinme spent in the
fields. The district court, however, rejected this evidence
wi t hout drawi ng such a reasonabl e inference, on the ground that
t hese records were not a “convincing substitute” because the
field wal ker/bus drivers had extra duties consisting of
preparing the buses for the day, calling the enpl oyees to tel
t hem when those buses would arrive, driving enployees to and
fromthe fields, and naking stops at conveni ence stores en
route. Al of the duties described, however, are activities
that fall outside the tine spent in the fields. And the
farmwrkers had put forward evidence of the field wal ker/bus
drivers’ field time excluding the driving tine.

The district court’s failure to address why the field
wal kers’ field time did not provide a “just and reasonabl e”

estimate of the enployees’ hours worked denonstrates its failure
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to adhere to M. Cenens’ mandate that, where an enployer fails
to keep accurate records and fails to rebut or negate the
enpl oyees’ evi dence, reasonable inferences should be drawn from
t he enpl oyees’ evidence. See Arias v. US. Serv. Indus., Inc.,
80 F.3d 509, 512 (D.C. Gr. 1996) (per curiam (if enployees
have “establish[ed] an ambunt and extent of work and wages as a
matter of just and reasonable inference as contenplated by M.
Cl enens” and the enpl oyer cannot present evidence supporting its
counter-estimates, judgnent nust be entered for the enpl oyees
based on the evidence they presented that warranted a just and
reasonabl e inference); Ventura v. Bebo Foods, Inc., 738 F. Supp.
2d 8, 13 (D.D.C. 2010) (where an enpl oyer has not naintained
proper records, “a court will give the plaintiff’s estinate of
damages a strong presunption of validity,” draw ng reasonable
inferences from*“oral testinony, sworn declarations, and
what ever rel evant docunentary evidence a plaintiff is able to
provide”); Wales v. Jack M Berry, Inc., 192 F. Supp. 2d 1269,
1290 (M D. Fla. 1999) (court need not accept enployees’ evidence
unquestioningly but its estimate nmust be based on the totality
of the evidence).

In addition, the district court’s objection to draw ng
i nferences fromtwo enpl oyees’ personal time records because
they were “inconsistent, self-serving, and anecdotal” is akin to

the protestations that the Suprene Court declared inpermssible
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in M. Cenens: “The enpl oyer cannot be heard to conplain that

t he damages | ack the exactness and precision of neasurenment that
woul d be possi ble had he kept records in accordance with the
requi renents of s[ection] 11(c) of the Act.” 328 U.S. at 688.
The Supreme Court explicitly recogni zed that enployees’ tine
records “may be and frequently are untrustworthy,” id. at 687,
and may not prove unconpensated tine “with any degree of
reliability or accuracy,” id. at 693. Nonethel ess, *enpl oyees
cannot be barred fromtheir statutory rights” on such a basis.
Id. Rather, reasonable inferences are to be drawn fromthose
records in the absence of accurate and adequate records produced
by the enployer. See Aivas v. A Little Havana Check Cash,
Inc., 324 Fed. Appx. 839, 844 (11th Cir. 2009) (per curiam
(rejecting enployer’s claimthat the district court’s estimte
that utilized admttedly inaccurate enployee records | acked
sufficient precision, based on M. Cenens’ rule that enployers
who fail to keep accurate records and cannot provide an
alternative calculation to aid the district cannot conplain
about the use of an approxi mati on based on enpl oyee records);
Arias, 80 F.3d at 510-12 (concluding that the district court
erred as a matter of |law when it rejected enpl oyees’ estimate of
unconpensat ed hours worked as “guesses” and failed to either
hold the enployer to its burden of presenting counter-estinmates

or enter judgnent for enployees based on their evidence, as
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required by M. Cenens); conpare Harold Levi nson Assoc. V.
Chao, 37 Fed. Appx. 19, 21-22 (2d Gr. 2002) (rejecting a
portion of the enployees’ estimte of unpaid tine not because it
was too unreliable or inprecise, but for the specific reason
that the estimted hours were inconsistent with payrol
records).

In sum the district court should have consi dered whet her
t he evidence offered by the farmwrkers, even if not “convincing

substitutes,” was neverthel ess sufficient under the nore | enient
“just and reasonabl e” standard for the court to draw inferences
to arrive at the best approxinmation of danages possi bl e under
the circunstances. Were courts fail to apply the proper
standards under M. Cenens, remand is warranted. See M tchel
v. Mtchell Truck Line, Inc., 286 F.2d 721, 726-27 (5th Gr
1961) (reversing and remandi ng where district court was

“l aboring under a m sconception of the |l egal standard to be
foll owed” pursuant to M. Cenens); Beliz v. WH. MLeod & Sons
Packing Co., 765 F.2d 1317, 1330-31 (5th G r. 1985) (sane).
Thus, the Secretary urges this Court to remand the case to the

district court for the proper application of the M. d enens

standard to the farmwrkers’ evidence.
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1. THE DI STRI CT COURT ERRED | N CONCLUDI NG BASED ON I TS FACTUAL
FI NDI NGS THAT BLAND DI D NOT EXHI BI T RECKLESS DI SREGARD BY
FAI LI NG TO ASCERTAI N WHETHER | TS PRACTI CES VI OLATED THE
FLSA, I NSTEAD RELYI NG ON | TS GUESTWORKERS TO COMPLAI N
ABQUT ERRORS | N PAY
1. The statute of |imtations for FLSA violations is two

years “except that a cause of action arising out of a wllful

vi ol ation may be conmmenced within three years after the cause of

action accrued.” 29 U S.C. 255(a). Violations are willful if

“the enpl oyer either knew or showed reckless disregard for the

matter of whether its conduct was prohibited by the statute.”

McLaughlin v. Richland Shoe Co., 486 U.S. 128, 133 (1988); see

Al varez Perez v. Sanford-Olando Kennel Cub, Inc., 515 F. 3d

1150, 1162-63 (11th Cr. 2008). This Court has noted that

federal regul ations define reckless disregard as the failure to

i nqui re adequately into whether conduct is in conpliance with

the Act. See Alvarez Perez, 515 F.3d at 1163; see al so 29

CFR 578.3(c)(3). It has instructed that “[t] he three-year

statute of limtations nay apply even when the enployer did not

knowi ngly violate the FLSA, rather, it may apply when it sinply

di sregarded the possibility that it mght be violating the

FLSA.” Allen, 495 F.3d at 1324. However, “[i]f an enpl oyer

acts unreasonably but not recklessly in determning its |egal

obligation under the FLSA, then its actions should not be
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considered wllful and the two-year statute of limtations
shoul d be applied.” 1d.’

2. In concluding that Bland s behavior was not wllful,
the district court confined itself to the facts to which Bland s
accountant, Bouwense, testified regarding how the field
supervi sors recorded hours (which the court found to be
unreliable and inaccurate in ternms of conpensable hours worked
under the FLSA), how those hours were transferred to Bouwense
for entry into payroll, and how enpl oyees were given the
opportunity to correct those hours. The district court,
however, made no finding of fact regardi ng Bouwense’'s FLSA
expertise, and failed to anal yze whether Bland fulfilled its
duty to ascertain whether its systemwas in conpliance with the
Act (setting forth no evidence that it had), despite this
Court’ s enphasis on this conponent of the reckl ess disregard
prong of willfulness. See Famly Dollar Stores, 551 F.3d at
1280 (upholding the jury's willfulness finding, relying in part
on the legally sufficient evidence that Fam |y Dol |l ar executives

never “studied” the key FLSA issue in that case as to whether

" The Secretary does not challenge the district court’s factual

findings regarding the system Bl and set up to track enpl oyees’
hours, as described in the district court decision. However,
the Secretary challenges the district court’s |egal conclusion,
based on the facts identified in its opinion, that any

vi ol ations were negligent and not willful. See Allen, 495 F. 3d
at 1324 (the determnation of willfulness is a m xed question of
| aw and fact).
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the store managers were exenpt executives); Alvarez Perez, 515
F.3d at 1167-68 (upholding the jury's willfulnness finding even

t hough wi tnesses testified that the conpany had consulted an
attorney and their payroll conpany regarding FLSA conpliance, as
the jury could have concluded that even this was not
sufficient); accord Alvarez v. IBP, Inc., 339 F.3d 894, 909 (9th
Cir. 2003) (affirmng district court’s conclusion that the

enpl oyer recklessly disregarded the possibility that it was
violating the FLSA because the enpl oyer was on notice of its
FLSA obligations “yet took no affirnmative action to assure
conpliance with thent); cf. Admir v. Hone Mortg. Co. of Am,
Inc., No. 2004-LCA-00040, 2006 W. 6069138, 14 Wage & Hour Case
2d (BNA), 109, 120 (ALJ Mar. 6, 2006) (enployer’s violations of
the H 1B program were deenmed w || ful because the enployer’s

i gnorance of the Inmgration and Nationality Act’s requirenents
di d not excuse a reckless failure to investigate its
obligations); Admir v. PrismEnter. of Cent. Fla., Inc., 2001-
LCA-0008, slip op. at 13 (ALJ June 22, 2001) (“At best,

[ enpl oyer’ s] conduct constitutes reckless disregard of the
program requirenments” where enpl oyer makes “no showi ng that [it]
attenpted to consult anyone as to the H 1B wage requirenments or
that [it] did [its] own research”), aff’d, ARB No. 01-080, 2003
WL 22855211, (Dep’'t of Labor (“DOL”) Admin. Rev. Bd. Nov. 25,

2003) .
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The district court also failed to observe that this duty is
hei ght ened for H 2A enployers who take affirnmative steps to
participate in the H2A programin order to neet their tenporary
agricultural |abor needs, know ng that “certain regul ations
wWill] be inposed on them” Arriaga v. Fla. Pac. Farnms, LLC
305 F.3d 1228, 1241 (11th Gir. 2002). Specifically, the H 2A

regul ations require that H 2A enployers w |l conply with
applicable federal, State, and | ocal enploynent related | aws and
regulations[.]’” Id. at 1235 (noting that the FLSA

“indi sputably” applies to H 2A farmwrkers and quoti ng then-
existing H2A regulations at 20 C F.R 655.103(b); for current
obligation see 20 C.F.R 655.135(e)). As an enployer electing
to bring in foreign workers under the H 2A program Del bert

Bl and, the owner of Bland Farnms, certified to the Departnent
season after season under penalty of perjury that the “job
opportunity’s terns, conditions, and occupational environnent
are not contrary to Federal, State, or local law.” Pls.” Tr. EX.
44, Doc. 1-1 at 12 (2004), Doc. 1-1 at 34 (2005), Doc. 1-2 at 5
(2005), Doc. 1-2 at 33 (2006) (H 2A Enpl oyer Attestation on DOL
Labor Certification Applications) (Dist. C. Dckt. No. 08-cv-
96). Thus, Bland s disregard as to whether its practices
violated the FLSA was flatly inconsistent with its repeated

declarations to the Departnent that it would not violate

applicabl e federal |aw
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| ndeed, had Bl and taken m ninmal steps to inquire into its
obl i gations under the FLSA as it was required to do, it would
have ascertained that its record-keeping and pay practices
violated the FLSA. See IBP, 339 F.3d at 909 (enpl oyer found
subject to three-year statute of limtations “could easily have
inquired into” the relevant FLSA conpliance issues) (internal
guotation marks omtted). As denonstrated by the district
court’s analysis of the waiting tine violations at the heart of
t he di spute regardi ng conpensable time in this case, it is well-
established that tinme spent predom nantly for the benefit of the
enpl oyer, such as tine spent by agricultural workers waiting for
fields to dry in the nmorning and waiting for the enployer to
conpl ete production records in the afternoon, nust be included
as conpensable tinme for purposes of the FLSA. See, e.g., Vega
v. Gasper, 36 F.3d 417, 426-27 (5th Cr. 1994); Vega v. Gasper,
886 F. Supp. 1335, 1338-40 (WD. Tex. 1995); Sedano v. Mercado,
No. ClIV-92-0052, 1992 W 454007, at *3-4 (DLNNM Cct. 8, 1992);
DOL Op. Letter WH 533, 1991 W 790604 (Dec. 16, 1991); DOL Op.
Letter WH- 454, 1978 WL 51446 (Feb. 9, 1978); see generally
Mreles v. Frio, 899 F.2d 1407, 1411-13 (5th Gr. 1990). In
such circunstances, enployees are engaged to wait. See 29
C.F.R 785.14-.15. Additional guidance on record-keepi ng, hours
wor ked, waiting tinme, and conpensable tine is also readily

accessi ble on the Departnent’s Wage and Hour Division website.
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See, e.g., DOL Wage & Hour Division, Conpliance Assistance —

Fai r Labor Standards Act, http://ww.dol.gov/whd/flsal/ (I|ast

visited Nov. 8, 2011); DOL WAage & Hour Division, Fact Sheet #22:
Hours Worked Under the Fair Labor Standards Act (FLSA),

avai l abl e at http://ww. dol . gov/ whd/ regs/ conpl i ance/ whdf s22. pdf

(discussing, inter alia, waiting tinme, and rest and neal
periods); DOL Wage & Hour Division, FLSA Handy Reference CQui de,

avail abl e at http://ww. dol . gov/whd/regs/conpliance/ hrg.htm (“In

general, ‘hours worked includes all tinme an enpl oyee nust be on
duty, or on the enployer’s premses[.]”).

3. Instead of ascertaining on its own whether it was in
conpliance, Bland placed the burden of FLSA conpliance on its
Mexi can guestworkers, specifically relying on themto alert the
enpl oyer regarding any violations. As courts have w dely
recogni zed, enpl oyees are often reluctant to conpl ain about wage
violations or to assert FLSA rights due to fear of retaliation.
See Mtchell v. Robert De Mario Jewelry, Inc., 361 U S. 288, 292
(1960) (“[I]t needs no argunent to show that fear of economc
retaliation mght often operate to induce aggrieved enpl oyees
quietly to accept substandard conditions.”); Shahriar v. Smth &
Wl | ensky Rest. Gp., Inc., _ F.3d __, No. 10-1884-Cv, 2011 W

4436284, at *6 (2d Cr. Sept. 26, 2011) (noting that enpl oyees

who fear retaliation or being “blackballed” in their industry
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may choose not to opt-in to an FLSA collective action).® For
tenporary guestworkers such as Bl and’ s enpl oyees, the fear of
conplaining is heightened because their H2A visa is tied
exclusively to Bland; if Bland were to | ook unfavorably on

wor kers who bring conplaints, it could term nate the workers,

t hereby | eaving them out of status and without the ability to
find other lawful work or remain in the U S. See, e.g., United
States v. Farrell, 563 F.3d 364, 374 (8th Cr. 2009) (explaining
that workers in the U S. on tenporary work visas sponsored by

t heir enpl oyer have “special vulnerabilities” because they are
uni quel y dependent on that enployer); Arriaga, 305 F.3d at 1233
n.2 (“The H 2A worker is only admtted into the United States to
work for the designated enployer . . . . |If the enploynent

rel ati onship ends — whether the enpl oyee quits or the enpl oyer

8 Congress and the courts have recogni zed that mi grant

farmwrkers, such as the plaintiffs, are particularly

vul nerabl e, susceptible to exploitation, and fearful of
retaliation. See Caro-Galvan v. Curtis Richardson, Inc., 993
F.2d 1500, 1505-07 (11th G r. 1993) (detailing the history of
federal |egislation ainmed at protecting farmwrkers because they
“suffer fromchronic | ow wages, |ong hours, and poor worKking
conditions” and face a “virtually insurnmountable wall of
econom ¢, social, educational, |anguage, and cultural barriers,”
in addition to being “excluded fromthe overtime and collective
bargai ning rights afforded other types of workers,” which neans
“they always are vulnerable to exploitation”) (enphasis in
original, internal quotation marks omtted); Beliz, 765 F.2d at
1332 (legislative history of the Farm Labor Contractor

Regi stration Act notes that “farm workers who attenpt to assert
their rights nmust overcone a general background of fear and
intimdation caused by the wi despread practice of retaliation
agai nst those who conpl ain about violations”).
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term nates the enpl oynent — the H 2A visa expires, and the

wor ker nmust | eave the United States.”). An enployer shoul d not

be able to gain safe harbor fromthe three-year statute of

[imtations by placing the onus on H 2A guestworkers to notify

it of FLSA violations, while sinultaneously failing to

i ndependently ascertain its own obligations.

I11. THE DI STRI CT COURT ERRED BY CONCLUDI NG THAT BLAND ACTED I N
GOOD FAI TH AND | N AN OBJECTI VELY REASONABLE MANNER VWHERE
BLAND FAI LED TO ASCERTAI N I TS OBLI GATI ONS UNDER THE FLSA
AND RELI ED ON FOREI GN GUESTWORKERS TO PUT I'T ON NOTI CE
ABOUT WAGE VI OLATI ONS
1. This Court has held that where an enpl oyer’s actions

have been found to be wllful, a district court is precluded

fromfinding that the enployer acted in good faith. See Al varez

Perez, 515 F. 3d at 1165-66; Famly Dollar Stores, 551 F.3d at

1282-83. However, even if Bland' s actions are not deened to be

wllful, they were not taken in good faith and in an objectively

reasonabl e manner.

Li qui dat ed danages are consi dered conpensatory, not
punitive. See Reich v. S. New England Tel ecomm Corp., 121 F. 3d
58, 71 (2d G r. 1997) (citing Brooklyn Sav. Bank v. O Neill, 324
U S 697, 707 (1945)); Martin v. Cooper Elec. Supply Co., 940
F.2d 896, 907 (3d G r. 1991). They conpensate enpl oyees for
| osses suffered because of the failure to receive their |awf ul

wages in a tinely manner. See New Engl and Tel ecomm, 121 F. 3d

at 71 n.4; Cooper Elec., 940 F.2d at 907. A district court nust
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generally award | i qui dated damages that are equal to the anopunt
of actual danmages. See Rodriguez v. Farm Stores G ocery, Inc.
518 F.3d 1259, 1272 (11th G r. 2008); Shea v. (al axie Lunber &
Constr. Co., 152 F.3d 729, 733 (7th Gr. 1998) (“Doubling is the
norm not the exception[.]”). A district court can, inits

di scretion, decline to award |iqui dated damages only if the

enpl oyer denonstrates that it acted in good faith and had
reasonabl e grounds to believe that its actions conplied with the
FLSA. See 29 U.S.C. 260; Alvarez Perez, 515 F.3d at 1163;
Spires v. Ben H Il Cnty., 980 F.2d 683, 689 (11th G r. 1993);
LeConmpte v. Chrysler Credit Corp., 780 F.2d 1260, 1263 (5th Cr.
1986).° That discretion, however, must be exercised in |ight of
the “strong presunption under the statute in favor of doubling.”
Gal axie, 152 F.3d at 733. Because good faith and reasonabl eness
are “dual and specific” requirements that an enpl oyer nust
satisfy to avoid |iquidated damages, they are “interpreted

strictly[.]” Lee v. Coahoma Cnty., 937 F.2d 220, 227 (5th Gr

® The Secretary’s regul ations state that

[t]he conditions prescribed as prerequisites to such
an exercise of discretion by the court are two: (1)
The enpl oyers nust show to the satisfaction of the
court that the act or omssion giving rise to such
action was in good faith; and (2) he nust show al so,
to the satisfaction of the court, that he had
reasonabl e grounds for believing that his act or

om ssion was not a violation of the Fair Labor

St andar ds Act.

29 C.F.R 790.22(b).
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1991). An enployer faces a “substantial burden” in making this
showi ng. Vega, 36 F.3d at 427 (enphasis in original); see Brock
v. W]l anmowsky, 833 F.2d 11, 19 (2d Gr. 1987) (the enployer's
burden of proof is a “difficult one to neet”).

The good faith requirenent is a subjective standard that
requires the enployer to showthat it had “*an honest intention
to ascertain what [the Act] requires and to act in accordance
withit.”” Dybach v. Dep’'t of Corr., 942 F.2d 1562, 1566 (1l1th
Cr. 1991) (quoting Brock v. Shirk, 833 F.2d 1326, 1330 (9th
Cr. 1987)) (internal quotation marks omtted); see Chao v.

Bar beque Ventures, LLC, 547 F.3d 938, 942 (8th G r. 2008);
Barcellona v. Tiffany English Pub, Inc., 597 F.2d 464, 469 (5th
Cr. 1979) (“[We feel that good faith requires sone duty to
investigate potential liability under the FLSA.”). As this
Court stated in Spires, 980 F.2d at 689: “An enpl oyer who knew
or had reason to know that the FLSA applied, could not establish
good faith as a defense.”

The reasonabl eness requirenent is an objective standard
that requires the enployer to show that its position was
obj ectively reasonable. See Barbeque Ventures, 547 F.3d at 942;
Cooper Elec., 940 F.2d at 907-08. The enployer must show t hat
it had reasonable grounds to believe that its conduct conplied
with the Act. See Local 246 Uil. Wrkers Union v. S Cal.

Edi son Co., 83 F.3d 292, 298 (9th G r. 1996). An enpl oyer nmay
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not rely on ignorance al one as reasonabl e grounds for believing
that its actions were not in violation of the Act. See
Barcel l ona, 597 F.2d at 468-69. Further, even if an enpl oyer
can sufficiently show an honest intention to neet the subjective
conponent of good faith, when the enpl oyer cannot show that its
actions were objectively reasonable, it cannot, as a matter of
law, avail itself of the defense to |iquidated danages. See
Dybach, 942 F.2d at 1567.

2. As noted supra, the Secretary does not claimthat the
district court’s factual findings regarding the record-keeping
and payroll systemutilized by Bland are erroneous. The
district court, however, did not explain how Bland had acted in
good faith or had objectively reasonable grounds for believing
that its actions were in conpliance sinply by allow ng workers
to conplain that they were inproperly paid. |ndeed, the absence
of evidence show ng that Bland consulted the Departnent or an
FLSA expert weighs, at a mninum against a finding of objective
good faith or reasonabl eness. See, e.g., Rodriguez, 518 F.3d at
1273; Galaxie, 152 F.3d at 733; Cooper Elec., 940 F.2d at 908-09
(employer’s failure to take affirmative steps to ascertain the
legality of its pay practices alone warranted remand for an
award of |iquidated danages).

The district court appears to have found it sufficient that

Bland’ s field supervisors kept records of enployees’ hours and
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that Bland allowed its foreign guestworkers to provide notice
regarding any FLSA violations. As an initial matter, the
district court’s findings that the field supervisors’ records
wer e i naccurate because they involved nunmerous “shortcuts,

om ssions, and estimates” is inconsistent wwth its conclusion
that there was any reasonable attenpt to keep accurate records
of hours worked under the FLSA. See Barcellona, 597 F.2d at
468- 69 (expressing concern about inconsistency between district
court’s finding of a flagrant violation and denial of |iquidated
damages). Further, courts have widely held that an enpl oyer
cannot satisfy its burden under section 260 by suggesting that

| ower -1 evel enpl oyees are responsible for any violations. See,
e.g., Galaxie, 152 F.3d at 733; LeConpte, 780 F.2d at 1263. In
addition, it is well-established that all ow ng enpl oyees to

rai se conpl aints and showi ng that enpl oyees have not conpl ai ned
does not satisfy the good faith requirenent. See Barbeque
Ventures, 547 F.3d at 942; New Engl and Tel ecomm, 121 F.3d at
71; Wllianms v. Tri-County Gowers, Inc., 747 F.2d 121, 129 (3d
Cir. 1984) (where the enployer’s payroll system enabl ed

enpl oyees to raise conplaints about their pay, the fact that the
enpl oyer had “broken the law for a long tinme wi thout conplaints
from enpl oyees does not denonstrate the requisite good faith
required by the statute”); cf. Inre Geat W Drywall, 1991 W

494688, at *5, WAB No. 87-57 (DOL Wage App. Bd. Feb. 8, 1991)
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(“The efforts of Great Western managenent to present the tine
cards to the enployees with a request to ‘verify the fictitious
time records as accurate al so detract fromany notion that the
firmwas engaged in a good faith effort to neet the prevailing
wage requi renents [under the Davis-Bacon Act].”). Simlarly, a
| ack of enpl oyee conplaints does not prove that the enpl oyer had
obj ectively reasonable grounds to believe that its actions
conplied with the FLSA. See Martinez v. Food City, Inc., 658
F.2d 369, 376 (5th Cr. 1981) (lack of conplaints by enpl oyees
about enployer’s violations of the FLSA is not the “reasonabl e
ground” contenplated by 29 U S.C. 260). Thus, placing the onus
on vul nerabl e, |owwage, foreign guestworkers to notify their
enpl oyer about FLSA viol ations does not satisfy either of the
requisite criteria (subjective good faith and objectively

reasonabl e grounds) for avoiding |iquidated damages.
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CONCLUSI ON

For the foregoing reasons, this Court should remand the
case for further findings by the district court as to damages in
accordance with the well-established principles of M. O enens.
This Court should further reverse the district court’s
conclusions that the three-year statute of limtations was not
applicable and that |iquidated damages were not warranted, based

on the facts identified by the district court.
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