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No. 06-1633

. UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

KENNETH RUCKER,
Plaintiff-Appellant,
' V.
;EE'HOLDING CO. D/B/A LEE AUTO MALLS,

Defendant-Appellee.

On Appeal from the United States District Court
for the District of Maine

BRIEF FOR THE SECRETARY OF LABCR AS AMICUS CURIAE
IN SUPPORT OF PLAINTIFF-APPELLANT

STATEMENT OF INTEREST OF THE SECRETARY OF T.ABOR

Pursuant to the Order of this Court dated August 21, 2006,

and Federal Rule of Appellate Procedure 29(a), the Secretary of

Labor ("Secretary”) submits this brief as amicus curiae in

support of Plaintiff-Appellant, Xenneth Rucker. This case

concerns the proper interpretation of the requirement in the
Family and Medical Leave Act {(“FMLA” or ™“Act”), and the
Department of Labor’s ("Department”) implementing regulations,
that an “eligible employee” must have been employed for at least

12 months by the emplcoyer with respect to whom the FMLA leave is

requested. 29 U.S.C. 2611(2){A)(i); 29 C.F.R. B825.110(a)(1).

Because the Department is responsible for the administration and



enforcement of the FMLA, see 29 U.S8.C. 2616(a), 2617(b), (4d), and

is responsible for promulgating legislative rules under the FMLA,
see 29 U.S.C. 2654, it haes a paramount interest in the correct

interpretation of the Act and the Department’s applicable

regulations.

STATEMENT OF THE ISSUE

Whether an gmployee met the 12-month employment eligibility

requirement for taking FMLA leave when there was a break in
sexvice of five years between his prior employment of five years

and his more recent employment of approximately seven months with

the same employer.
STATEMENT OF THE CASE
A. Statement of Facts and Course of Proceedincs
The plaintiff, Kenneth Rucker, worked at lLee Holding
Company, d/b/a Lee Auto Malls (“Lee”), for approximately five

years, at which point he left his employment there for aboﬁt five
years. Appendix (“App.”) at 5. Lee rehired Rucker on June 4,
2004, following the five-year zksence. Id. Rucker wbrked full-
time, averaging 48 hours a week, until January 20, 2005, when he
suffered a back injury. 1Id. He uﬁderwent medical treatment and

missed spproximately 13 days of work from January 20 until March

7, 2005. 1d. On March 7, 2005, Lee discharged Rucker allegedly

because he tock leave to undergo medical treatment for his back



injury. 14.7

On January 5, 2006, Ruéker filed a complaint in district
court alleging that Lee violated the FMLA by terminating him for
tgking medical legave under the Act. App. at 1-3. The district
court granted Leéjé~mbtion to dismiss under Federal Rule of Civil
Procedure 12(b)(63'qn March 10, 2006, after determining that |
Rﬁcker wéé“not an.é}igéble employee under the 12-menth employment
requirement of the FMLH; App. at 4, 6-9; see 29 U.S8.C.
2611(2) (A) (1). Rucﬁer appealed to this Court.
B. District Court Decisicn

The district court pcsed the issue as.whether, for purposes
of meeting the 12-month eligibility requitemeﬁt at 29 U.s.C.
2611(2) (A) {i), Rucker could add his previous five years of
-employment to his recent period of approximately seven months of
empioyment with the sazme employer, when there was an intervening
. at 5.7 The

gap of five years between the two periods. App.

court interpreted the languzge in the aspplicable regulation

! For purpcses of lee’s motion to dismiss, the district
court zssumed Rucker’s allegation as to the rezson for his
discharge to be true. See Mclauahlin v. Boston Harbor Cruise
Lines, Inc,, 41% F.3d 47, 50 (1st Cir. 2005) (“[W]le must assume
that all well-pleaded allegations in Mclaughlin’s complaint are
true, and we must indulge all rezsonzble inferences from these

allegations in her favor.”).

? ror purpcses of the motion to dismiss, both parties
zssumed that Rucker met the eligibility reguirement of having
worked at lezst 1250 hours during the 12-month period preceding
his leave. 2pp. at 5; 29 U.S8.C. 2611(2) (A) (ii).

3



stating that the 12-month employment reguirement need not be

consecutive to mean that, although brief interruptions in

employment would not affect eligibility, two periods of
employment separated by a “*limitless” number of years cannot beé

combined to establish FMLA eligibility. Id. at 3-4; 28 C.F.R.

£25.110(b). The court concluded that “[wlhile [the regulaﬁionl
accommodates individuals whose employment might be intermittent
or casual, it mzkes no allowance for an employee who severs all
ties with the employer for a period of years before r;turning.’
App. at 7. -

In this regard, the district court noted that-Congress.was
silent with regard to the eligibility of full~timé, yéarfréund

employees who completely terminate their employment prior to

returning to their jobs. 2App. at 7. In the court’s view, it

could not “imagine that the iegislature would, without discussing
or debating the issue, draft a statute allowing an employee to

leave an employer for years or decades, only to return and
immediately become an eligible employee undexr the twelve-month

requirement.” JId. Thus, without a clear showing by Congress,

the district court was unwilling to allow Rucker to combine his
recent employment of approximately seven months with his previous

five-year employment period to meet the 12-month threshold

eligibility requirement under the FMLA. 1d.



_ SUMMARY OF ARGUMENT_

The language of the FMLA is ambiguous as to whether a
significaht-bfeéﬁ in service between employment periods with the
same employer, such és”ﬁhe five-year break in this case,
pfecludes meetinékthe'lz-month eligibility requirement. The
' dlStIlCt court s concluszon that such’a break precluded Rucker
from SEtleYlng thls requ1rewent is certaanly a permissible

1nterpxetatlon of- the statutory provzslon.'.However, the

Department’s regulation, particularly as clarified by the
regulatory preamble, provided a different permissible
interpretation ofmthe provision;  thus, the court’'s dismissal of
Rucker’s claim was eironeous. |

- The Department’s regulation at 29 C.F.R. 825.110(b), issued

pursuant to expréss congressional authorization and after notice

and comment, states that the 12 months an employee must have been

employed by a particular_employer *need not be consecutive

months.? This legislative rule, however, does not specifically

answer the question posed by this czse -- whether a five-year gap
between periods of employment defeats the 12-month eligibility
regquirement. The preamble clarifies the regulation and, as a

permissible interpretation of the Department’s own regulation, is
entitled to controlling Auer deference.
In the prezmble, the Department explicitly rejected

"limiting the 12 months of service to the period immediately



preceding the commencement of lesve,” and “excluding any -

employment experience prior to an employee resignation or

employer-initiated termination that occurred more than two years

before the current date of reemployment.” 60 Fed. Reg. 2180;

2185 (Jan. 6, 1895). 1In this regard, the preamble explained that

an employee’s previous employment history generally will be
disclecsed upon his reapplying for employment with the same
employer, and may be confirmed by the employer's records. Id.

Thusg, the district court erred by dismiesing Ruckexr’s FMLA

claim on the ground that he severed all ties with his émployer

before returning years later. A break of five years, howevér,

might‘very well constitute the outer bounds of eligibility'in
light of the underlying rationale provided in the preamble --
that, at some point, a break in employment would effectively
sever the requisite connection between the employer and employee.
ARGUMENT |

THE DEPARTMENT’S REGULATICN AT 2% C.F.R. 825.110(b), AS
CLARIFIED BY THE REGULATORY PREAMBLE, ESTABLISHES THAT
RUCKER ESATISFIED THE 12-MCNTH EMPLOYMENT ELIGIBILITY

REQUIREMENT

A. The FMLA Ts Silent _2s to Whether z2n Emplovee, to Be FMLA
Eligible, Must Re Emploved for 12 Consecutive Months with His

Current_ Emplover

When interpreting a statute, a court must begin with the

language of that statute to determine whether it has a plain

v. Natural Res, Def. Council,

meaning. See Chevron U.S.A. Inc.

Inc., 467 U.S. 837, 842-43 (1984). Thus, the first step in any



statutory construction case is to determine “whether that
language at issue hes a plain and unambiguous meaning with regard

arnhart v. Siamon Ccal

to the particular dispute in the case.” B
Cé., 534 U.S. 438, 450 (2002) (citation and internal quotation

a

_ﬁarks omitted) .- If “the statutory language is unambiguous and

the statutory scheme is coherent,” the inquiry ceases. Id.
e it
(same) . The statutory language is silent with regard to whether

an employeé, to be eligible under the FMLA, must be employed for
12 éonsecutivé months immediately prior to the requested leave.?

B. The Department’s Applicable Reculation at 29 C.F¥.R.
825.110(b) States that the 12 Months Need Not Re Consecutive,
Does Not Resolve Whether a Five-Year Break in Service Is.
"Disqualifying '

"[I]f the statute is silent or ambiguous with respect to

but

1.
the specific issue, the question for the court is whether the
agency'’s answer is based on a permissible construction of the

statute.” Chevron, 467 U.S. at 843. In light of the silence of

the statute in regard to whether the 12 months must immediately

precede the commencement of an employee’s leave, this Court must

defer to the implementing agency'’s reasonable interpretation of

* Of course, the guestion in this case is whether the
required 12 months “on-the-payroll” must be both consecutive and
immediately preceding the request for leave. When the
Department’s regulation at 29 C.F.R. 825.110(b) states that the
12-month period need not be “consecutive,” gee infra, it
necessarily is stating that the 12 months need not immediately
precede the taking of leave. Cf. 292 U.S.C. 2611(2) (A) (ii)
{requiring that the reguisite 1250 hours of service with an
employer tzke place “during the previous 12-month pericd”).

7




the ambiguous provision. See I4d. at 843-44; see also Uniteg

States v, Mead Corp., 533 U.S. 218, 229 (2001). As this Court

has stated, "“If congressional intent is unclear and an agency’s
interpretation of a statute that it sdministers is reasonable, -an
inquiring court must defer to that interpretation.” Dominion

Enerqy Brayton Point, ILC v. Johnson, 443 F.3d 12, 15 (1st Cir..
445 F.348

see a3lso Harrell v, United States Pcstal Serv,,

2006) ;
913, 925 (7th Cir. 2006) (“Chevron imstructs that we must defer

to the reasonable interpretation of an agency tasked Qith
adminiétering” a statute-like the FMLA), Detifiog ig: cert,
filed, 75 U.S.L.W. 3066 (U.S. Aug. 2, 2006) (No.'06*192).7'T£e
Supreme Court recently reiterated that “[i]f a statute'is
ambiguous, aﬁd if the implementing zgency’s cénstructign is
reasonable, Chevron requires a federal court to accept the
agency’s construction of the statute, even if the agency’s

reading differs from what the court believes is the best

Nat*]l Czbie & Telecomms. Ass’n v.

statutory'interpretation.”

Brand X Internet Servs., 125 S. Ct. 2688, 2699 (2005). This is
because “Chevron’s premise is that it is for agencies, not
courts, to fill statutory gaps.* I1d. at 2700.

Chevron applies where Congress has delegated to an agency

Mead, 533 U.8. at

suthority to “speak with the force of law.”

*[A] very good

22%. 2As the Supreme Court noted in Mead,

indicator of cdelegation meriting Chevron treatment [can be found]



in express conéressional authorizations to engage in the process
of rulemzking that prbduces regulations . . . for which
deference is claimed.” 1Id. Thus, 2 regulation promulgated-
puisuant to express congressional zuthorization and after notice
and comment must‘ﬁe-given-“controlling weight unless [it is]

arbitrary, capricious, or manifestly contrary to the statute.”

United States v. O'Hagan, 521 U.S. 642, 673 (1997) (citation and

internal guotation marks omitted); sece alsp Mass., v, FDIC,

102 F.3d 615, 621 (l1st Cir. 1996).

Under the FMLA, Congress explicitly delegated authority to
the Department to issue rules and regulations “neceésary to carxy
out [the Act].” 29 U.S.C. 2654. This is precisely the kind of
eXpress delegatiqn that warrants applicagion of Chevron to an
agency’s interpretation of an ambiguous statute. See Mgég,

533 U.S. at 229; sce also O’Hacan, 5231 U.8. at €73.

The Department clearly exercised its delegated rulemaking

authority when it promulgated the FMLA regulations at 29 C.F.R.

Part 825 after notice and comment. Shortly following the FMLA’s

passage on February 5, 1993, the Department issued a Notice of

Propcsed Rulemaking inviting public comment on issues to be

addressed in the implementing regulations. ee 58 Fed. Regq.

13,394 (Mar. 10, 1893). The Department published an Interim

Final Rule and a request for further comments in the Federal

Register on June 4, 19293. See 58 Fed. Reg. 31,7%4. After



careful consideration of the comments it received, the Department

promulgated its Final Rule. See 60 Fed. Reg. at 2180. Thus, the

regulation at issue here, 29 C.F.R. 825.110, which was
- promulgated pursuant to explicit congressional authorization and
after notice and comment, is a legislative rule warranting

Chevron deference insofar as it directly addresses whether the 12

months are required to be consecutive. Sce Mead, 533 U.S8. at

230-31.
2. The Department’s legislative rule at 29 C.F.R. 825.110

states in relevant part that an “eligible employee” is someone-
who “(1) [h]as been employed by the employer for at least 12
months, and (2} [hlas been employed for at least 1,250 hours of

service during the 12-month pericd immediately preceding the

commencement of the leave.” 29 C.F.R. 825.110(a). That portion

of the-regulation tracks the statutory languzge. The regulation

further states:

The 12 months an employee must have been
employed by the employer need not be
consecutive months. If an employee is
maintained on the payroll for any part of a
week, including any periods of paid or unpaid
leave (sick, vacation)} during which other -
benefits or compensation are provided by the
employer (e.g. workers'’ compensation, group
health plan benefits, etc.), the week counts
as a week of employment. For purposes of
determining whether intermittent/occasional/
casual employment gualifies as “at least 12
months, ” 52 weecks is deemed to be equal to 12

months.

29 C.F.R. 825.110(b) (emphasis added).

10



The first sentence of the regulation, by expressly stating
that the 12 months "need not be consecutive months,” makes clear

that the 12 months need not be continuous, i.e., there can be a

break in service without defeating eligibility under the FMLA.

29 C.F.R. 825.110(b). The next sentence of the regulation sets

out how a week off employment is determined for purposes of

meeting tEe_12—mon£h eiigibility requirement. The regulation
étates that a week is céunted as a week of employment if an
employee is maintaihed on the payroll fof any part of that week
during which other benefits or compensation are provided by the

See 29 C.F.R. 825.110(b); cf. Ralters v. Metro. Educ. _

employer.

Enters.., Inc., 519 U.S. 202, 207 (1997) (EEOC reasonably adopted

"payroll method” undexr Title VII).
The last sentence follows Jogically from the preceding
sentences, stating that for'purposes of determining whether

“intermittent/occesional/casual employment qualifies as at least

29

12 months, 52 weeks is deemed to ke eqgual to 12 months.”

C.F.R. 825.110(Db) (emphasis.addEd) (internal quotation marks

cmitted). Thus, this last sentence, by referring to intermittent

employment, reinforces that the required 12 months of employment

rneed not be continuous. Accord 29 C.F.R. 825.800 (“Eligible

employee means: {1) An employee who has been employed for a total

of at lezsst 12 months by the employer on the date on which any

FMLA leave is to commence; and (2) Who, on the date on which any

11



FMLA leave isito_commence, has been employed for at least 1,250
hours of service with such employer during the previous 12-mon£h
period . . . .*) (italics in original; emphasis added).
Therefore, althoygh the plain language of the-bepartment's
regulations does not resolve whether the five-year gap befween

Rucker's two periods of employment totaling 12 months renders him

ineligible under the FMLA or necessarily refute the district

court’s result, it does definitiveiy direct that the 12 months

are not required to be consecutive.

C. The Requlatory Prezmble Clarlfies that Breaks in servnce of
Two Years Would Not Be Disgualifying

The question presented by this case is addressed by the

Department’s interpretation contained in the regulatory preamble,

and that interpretation supports a reversal of the district

court’s d:smlssal of Rucker’s complalnt. In the preamble, the

Department censidered and expre¢sly rejected certain lamltatzons

on the 12-month employment requ1rement. The relevant section of

the preamble, addressing 29 C.F.R. 825.110, states as follows:

To be eligible ,for FMLA leave, an
employee must have been employed for at least
12 months with the employer, and the 12
months need not be consecutive. Several
commenters stated that determining past

* The opinion letters of the Wzge znd Hour Division of the
Department (“Wage-Hour”) are consistent with the interpretation
set out in the legislative rule. See, e.g., Wage-Hour Opinion
letter, FMLA 2004-4, 2004 WL 3177913 (Oct. 25, 2004) (“The 12
months the employee hezs to have worked do not have to be

consecutive.”).
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employment was burdensome, too indefinite,
and urged various limitations on a 12-month
coverzge test. The Burroughs Wellcome
Company suggested excluding any employment
experience prior to an employee resignation
or employer-initiated termination that
occurred more than two years before the
current date of employment. Another
commenter, the State of Kansas Department of
Administration, suggested limiting the 12°
months of service to the period immediately

. preceding the commencement of leave. The
ERISA Industry Committee argued that the 12
months should be either consecutive months,
or 12 months of service as computed under
bridging rules applicable to employer’s
pension plans.

Many employers require prospective
employees to submit applications for
employment which disclcse employees’ previous
employment histories. Thus, the information
regarding previocus employment with an
employer should be readily available and may
be confirmed by the employer’s records if a
guestion arises. Further, there is no kasis
under the statute or its legislative history

to adopt these suggestions.
6@ Fed. Reg. at 2185. |
Thus}_the Department rejectéd specific suggestions that
would have required the 12 months of employment immediately to
precede the taking of léave, or that would have permitted a

short break in service (e.g., two years) to defeat the 12-month

employment eligibility requirement. See 60 Fed. Reg. at 2185.°

The preamble mskes clear that the final regulatory test would not

be an impcsition on employers, because an employee’s application

* The Department did not zddress the effect of longer
brezks in sexrvice.
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for employment‘likely would disclese any previous employment, and
that this information could be confirmed by the employer’s |
records. Id.. This refusal to accede to suggestions to limit‘_
eligibility baégd on a short break in service, taken together
with the accompanying rationale, supports the conclusion that a
five-year break in service, sucﬁ as the one between Rucker’s two
periods of emplcymént;'does not unambiguously preciude
eligibility under the FMLA’'s 12-month employment xequirgment.‘
Courts must give substantial deference to an agen&y's

interpretation of its own regulations. Auer v. Robbing, 519 U.S.

452, 461 (15%7). Thus, because the legislative rule is ambiguous
as to whether an employee with a five-year gap between periods of
employment maintains his eligibility under the statutory 12-month

requirement, the Department’s preamble statement (as well as the

views expressed in this brief) should control. See Thomas

Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994); see alse

Auver, 519 U.S. at 462 (deference to brief); Sencer v. City of

2berdeen, 8.D., __ F.3d4 __, 2006 WL 2787852, at *3 (8th Cir.

Sept. 29, 2006) (controlling deference to the Department’s

consistent interpretation of its cwn regulation as contained in

¢ aAs discussed infra, however, the Department does not
believe that, for purpcses of esteblishing eligibility, the
permitted length of intervening time between employment periods
with the same employer is unlimited. <Certainly, the longer the
break in service, the less likely an employee is to satisfy the
12-month eligibility reguirement.
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the preamble, a Wage-Hour opinion letter, and the Department’s

amicus brief); Acs v. Detroit Edison Co., 444 F.3d 763, 770
(6th Cir. 2006) {controlling deference accorded to a Wage-Hour
opinion letter igﬁerpreting the Department’s own regulation);

Belt v. EmCare, Inc., 444 F.3d 403, 415 (5th Cir. 2006)
(controlling deference given to the Department'’s interpretationﬁ
of a regdlation ;hét wag set out in an amicus brief, a Wage-Hour

'opinion letter, and Wagé and Hour's Field Operations Handbook) ;

DeBraska v. City of Milwaukee, 131 F. Supp. 2d 1032, 1034-37

(E.D. Wis. 2000) {controlling Auver deference accorded to
Department’s preamble, opinion letter, and amicus brief when the

applicable regulations were deemed ambiguous); cf. Perez v.

Radioshack COI‘D., No. 02-C-7884, 2005 WL 2887378, at *5

(N.D. I11. Nov. 1, 2005) (referring to the preamble of newly
issﬁed Department regulationé (29 C.F.R. Part 541) to explain the
number of hours needed to meet tﬁe supervision requirement of the

executive exemption from the Fair Lzabor Standards Act's ("FLSA”)

overtime provision); Robinson-Smith v. Gov’t Employees Ins. Co.,
323 F. Supp. 2d 12, 21-22 (D.D.C. 2004) (relying on the

regulatory preamble to clarify newly issued Department
regulations {29 C.F.R. Part 541) concerning the applicability of

the administrative exemption from the overtime pay requirement of

the FLSA).
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D. The Devartment'’'s Reculation at 29 C.F.R. 825.110(b) as
Clarified by the Regulatory Preamble Is a Permicsible _
Construction of the FMIA’'s 12-Month Eligibility Regquirement

The Department’s interpretation, that the 12 months “need

not be consecutive months? (29 C.F.R. 825.110(b)) and that a two-

year break in service between two employment periods does not
defeat eligibility (preamble), is a permissible (although not the
only) reading of the statute. It is supported by the language,

structure, legislative history, and purposes of the statue.
1. The FMLA defines an “eligible employee” as “fa]n

employee who has been employed -- (i) for at least 12 months by

; ‘and

the employer with respect to whom leave is requested . . .;

{ii) for at lesst 1,250 hours of service with such emﬁloyer
during the previous 1é~month period.; 29 U.s.C. 2611{(2)(A). It
is significant that, with respect to the first prong, there is no
limiting language zs to when the 12 months must be served prior

to the commencement of leave; by contrast, the 1250 hours must be

served “during the previous 12-month periocd.” Compare 29 U.S.C.

2611 (2) (A) (i) with 29 U.S8.C. 2611(2) (A) (ii) (emphasis added); sece

Dudley v. Hannaford Bros. Co., 333 F.2d 2929, 309 (1st Cir. 2003)

(by uvtilizing particular langusge in one section of a statute,

but omitting it in another, Congress is generally presumed. to be

acting intentionally); Trenkler v. United States, 268 F.3d 16, 23

le



(1st Cir. 2001) (same).’

Congress thus provided two distinct tests for FMLA
eligibility‘and,’gonsequently, two separate means of establishing

the requisite connection with one’s employer before an employee

can take leave under the Act. The first proeng is an employment
requirement;of 12;months with no explicit limiting temporal
component: See 28 U.8.C. 2611(2) (A){(i). The second criterion is

an hours of work ;equirémént -~ ®1,250 hours of service with [the

same)] employer® -- with a specific temporal component -- *during
the previous 12-month period.” 29 U.S.C. 2611(2) (A)(ii). See

Kosakow v. New Rochelle Radiology Assocs., P.C., 274 F.3d 706,

722 (23 Cir. 2001) (™In sum, questﬁons of fact exist with respect

to all three categories of hours Kcsakow claims beyond the time

reflected on her timesheets. If these questions are resolved in

her favor, she will have worked 1259.75 hours in the twelve

? Congress knows hcw explicitly to limit an employment
period. For instance, it defined “employer” under the FMLA to
mean any person engaged in commerce who employs at least 50
employees “for each working day during each of 20 or more
calendar workweeks in the current or vreceding calendar vear.”
29 U.8.C. 2611{4) (A) (i) (emphasis zdded); =see zls0 42 U.S.C.
2000e(b) (defining “employer” under Title VII as having at lezst
15 employees “for esch working day in each of twenty or more
calendar weeks in the current or preceding calendar year”)}
{(emphzesis added); cf. Immigration & Naturalization Sexrv. V.
Phinvathya, 464 U.S. 183, 190 (1984) (zbsent a “moderating
provigion . . . Congress meant thle] ‘continuous physical
presence’ reguirement to be administered zs written”; “[ilndeed,
the evolution of the deportation provision itself shows that
Congress knew how to distinguish between actual ‘continuocus
physical presence' and some irreducible minimum of ‘non-

intermittent’ presence”}.
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months prior to her Jeave, and would consequently be an eligible.
employee under the FMLA.”} (emphasis zdded). Thus, Congress . |
consciously adopted two different tests to gauge an employee’s
connection to his employer, only one of which, the i250~honr-
requirement, containg an explicit temporal 1imitation.‘_

2. The relevant legislatiﬁe history also supports the
Department’s interpretation. See Mzss., 102 F.3d at 620 (if
plain language does not answer the question.at iésue, ‘jp}ther

indicia of the statute’s meaning, particularly the legislative .

history, . . come into play”). The Senate Committee Report

states that “[t]he term ‘eligible employee’ is defined in section

101 (2) (A) to mean an employee of a covered employer who has been

embloyed by the employer for a total of at least 12 months.”

S. Rep. No. 103-3, at 23 (1993), zs reprinted in 1993

! propcsed FMLA bills would have required 12 consecutive
months of employment to be eligible, but none was enacted by
Congress. See H.R. 3445, 10l1st Cong. § 101(1) (B) (1589); H.R.
5374, 101st Cong. § 101(1) (B) (15%0). 1Indeed, the Wisconsin
family and medical leave statute, a precursor to the FMLA, sce,
e.a., 136 Cong. Rec. H2216 (129%0) (statement of Rep. Kleczka),
specifically regquires an employee to have worked for his employer
*for more than 52 consecutive weeks” znd “for at least 1,000
hours during the preceding 52-week period.* Wis. Stat. Ann.

§ 103.10(2) {c) {(West 2006) (emphasis azdded). Even with this
limiting language, a Wisconsin zppellate court has held that the
52-consecutive-week requirement means “any fifty-two consecutive
weeks of employment for thle)l employer, not the fifty-two
congecutive weeks immediately preceding the disputed action.”
Butzlaff v, Wis. Pers. Comm’m, 480 N.W.2d 559, 562 (Wis. Ct. App.
1992). Of course, Rucker worked for Lee for some five _
congecutive years before the brezk in his employment, and thus

would have met this test.
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U.8.C.C.A.N. 3, 25 (emphesis added). The Report goes on to state

that "[tlhese 12 months of employment need not have been

consecutive.” Id. (emphasis added). The House Committee Report

uses this same language in describing the 12-month requirement.
See H.R. Rep. No. 103-8, pt. 1, at 35 (1293). These Committee
Reports are “authoritative” sources for determining Congress'

intent. ”Ga:cia Y;”Unifed Stateg, 469 U.S. 70, 75-76 {(1984) .

3. The purpcse of the FMLA also is served by the 1
Department’s constrﬁction of the statutdr& 12-month réquirgment.
Thét purpcse is to bélance employer interests with family needs,
by allowing éertain employees to take reasonable leave fof
medical conditions and family care. See 29 U.S.C. 2601(b). The
12-month “on-the-payroll” requirement ensures that for an
employee to be eligible, he must have established substantial
tieé to a particular employer from whom leave is requested. The
1250;hours of service requiremenﬁ, which must be fulfilled in
"the previoﬁs 12-month peried,” 29 U.S.C. 2611(2) (A) (ii), ensures
that the employee actually worked fof a gignificant periocd of
time -- almcst eight months, zssuming a 40-hour week --
immediately preceding the commencement of the FMLA leave before

- becoming eligible.

An employee, therefore, cannot put his employer in the
untenable position of having to grant him leave when the employee

hes just started working for that employer (even if the employee

1%



has worked for the employer for a lengthy period during a.

previous employment period). See 29 U.S.C. 2611(2) (A) (ii). By

the same tcken, the regulation rezsonably establishes eligibility

in the following common scenaric. A woman works for an employer

for five years, has a child, and severs her employment

relationship to care for that child for two years; she is

thereafter rehired by that employer. The woman, upon her return

to work for that employer, would be eligible for FMLA lgave to
care for the child in the event the child becomes seribusly ill,
2s long as she has worked 1250 hours with such employef during
the previcus 12-month period. -

4. In sum, the Department’s interpretation, set forth in
its legislative rule and prezmble, is supportéd by the statutory

language, structure, legislative history, and the purposes of the

Act, and thus is a reasonable interpretation of the FMLA’s 12-

month employment eligibility requirement. Cf. Barnhart v,

Walton, 535 U.8. 212, 218-20 (2002) (when considering whether an

agency'’s interpretation of a statute is permissible, a court
*must decide (1) whether the statute unambiguously forbids the

Agency’s interpretation, and if not, (2) whether the

interpretation, for other rezsons, exceeds the bounds of the

permicssible”; among other factors, a court may consider whether

the interpretation mzkes sense in terms of the statute’s basic

cbjectives, and whether it is one of “‘longstanding’ duration”);
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Barrell, 445 F.34d at 927 (“Because the Department of Labor's:
regulations reasonably inteipret § 2614 (a) (4) to allow a
[collective bargaining agreement] to impose stricter'return-to-
wgik restrictiong than thcse otherwise incorporated into the
FMLA, we defer téwthat interpretation and hold that the Postal
Service did not violate the FMLA when it required Mr. Harrell to
coﬁply wﬁth_the reﬁurn:to-work provisions set forth in the
handbocks and manuals iﬁcorporated into the National

Agreement.”).

E. Uniform District Court Decisions Support the Department’s
Interpretation - '

Consistent district court decisions also support the

Department’s interpretation zs set forth in its legislative rule,
as clarified by the preamble. Recently, a district court in
Micﬁigan issued a decision holding, in relisnce upon the statute
and the Department’s regulations, that a two-month break in

service between two periods of employment with the same employer

did not preclude eligibility under the FMLA. See Bell v. Prefix,
Inc., 422 F. Supp. 24 810, 811 (E.D. Mich. 2006). The employee
had been employed for zbout six continuous months before his
reguest for FMLA leave (and alleged he had worked 1250 hours),
and had been employed for over 12 months during his first period
of employment. Id. The court, denying the employer’s motion to
dismiss, examined the different statutory language governing the

two eligibility requirements in 29 U.S.C. 2611(2) (A} (i) =and (ii),
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and reasoned that “if Congress had intended to require 12 months-

of continuous employment, it could simply have done so by using

the same language in both provisions.” Id. at 813. Therefore,

according to the¢court, “the language of the statute suggests
that the 12 months do not have to be continuous.® Id. at 812.
The district court further statéd that its reading of the FMLA is
supported by theldifférence in the regulatory definition, at

2% C.F.R. 825.800, between the 12-month employment réquirement
and the 1250 hours of servﬁce requirement. Id. at 813;

Specifically, the court stated that “[tlhose regulations use the

wording ‘a total of at least 12 months . . . on the date on which

any FMLA leave is to commence’ in describing the 12-month

eligibility requirement, but in describing the 1,250 hours

eligibility requirement, uses the language ‘the previous 12-month

period.’#” I1d4. Thus, the district court concluded that the

requisite 12 months of emplcyment need not be consecutive.
In another FMLA case, a district court adopted a

magistrate’s recommended order that a plaintiff who satisfied the

hours of work requirement; previocusly worked for the defendant

for almest twenty years, from September 1874 until March 1993;
resigned and left defendant’s employment for approximately two
years; and returned from April 1295 until October 1995, when he

took leave, “"gualifies as an eligible employee-under a plain

Mitchell v. Cont’]l Plzstic Containers,

reading of the statute.”
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Inc,

; No. C-1-97-412, 1898 U.S. bist. LEXIS 21464 (S.D. Chio Mar.

27, 1228), zdopting 1298 U.S, Dist. LEXIS 21465, at *34

(S.D. Ohio Mar. 3, 1998) (Hogaﬁ, Mag.) (attached as an Addendum
to this brief). The megistrate found that “nothing in either the
regulations {29_C:F:RJ 825.110(5)] or the statute itself . . .
precludes plaintiff from relying on his cumulative emplofment

[which exceeded twénty years] when determining FMLA eligibility.”

Id. at *33,
Finally, another district court, relying upon the
Department’s regulation at 29 C.F.R. 825.110(b), noted:

Although the face of plaintiff’s complaint
indicates that he was employed by defendant
for less than 12 months at the time he began
his leave, plaintiff also alleges in his
complaint that he had been employed by
defendant’s predecessor company at some point
prior to his employment with defendant.
Bearing in mind the applicable standards at
the motion to dismiss stage, the court
concludes that plaintiff may be able to prove
a cset of facts in support of his theory that
he is an “eligible employee” within the
meaning of the FMLA,

lznce v. Shcwbiz Pizza Time, Inc., 12 F. Supp. 24 1150, 1153 n.l

(D. Kan. 12%8). Similarly, in the instant case, the district

court should at least have concluded that it was possible for

Rucker to shcw that he was an “eligible employee” within the

meaning of the FMLA,
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F. A Break in Service of Pive Yezrs Is at the Outer Bounds of
What Is Permissible Under the 12-Month Employment Eligibility

Requirement

In light'éf'the above analysis, the Department urges this .
Court.to reverse the district court’s decision that the five-year
. G3p between Rucker’s two periods of employment defeated his
eligibility under the 12-month requirement of the FMLA. A break
in servicde of more th&ﬁ five years, however, could well attenuate
the connection between the employee and his employer to such a
degree that it Wbuld be fatal to FMLA eligibility undef the 12-.
month criterion. One of the rationales propounded by the
Depart@ent's preamble 2s to why a break in service would
generally not present a problem -- that an employer would be able

to confirm with its own records an employee’s prior employment --

may be undercut if the gap between the two pericds of employment

were too lengthy.® 1In this regard, it bears noting that the

Department’s cwn regulatioﬁs under the FMLA require that
employers keep employmént records for only three years. .§g§

29 C.F.R. 825.500(b); see zlso 29 C.F.R. 516.5 (payroll records
to be kept by employers for three years under the FLSA)} 26

C.F.R. 31.6001-1{(e) {2) (Internal Revenue Service requires tax

¥ For example, one can pcsit the situation where a 16-year-
0ld works for a fast-food chain during one summer, and then, many
years later, returns to that same chain and works for 10 months
before requesting FMLA leave. 1In that situation, not only would
the connection between the employee and the employer be extremely
attenvated, but the records to confirm the prior employment might

no longer be available.
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records to be #ept by employers for four years). Further, our
survey of state law on the retention of employment records
reveals that the vast majority of states do not require the
mgintenénce of payroll records beyond three years, although some’
states do requiréhan employer to keep payrbli records for as long

as six years. See, e.g9., Me. Rev. Stat. Ann. tit. 26 § 665

(2006) (three—yeaxArequirement in Maine, where the instant case
arose); N.J. Admin. Code 12:56-4.4 (2006) (six-year reqguirement

in New Jersey).

CONCLUSION

For the foregoing reasons, this Court should reverse the
district court’s grant of Lee's motion to dismiss.
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HOWARD M. RADZELY
Solicitor of Labor

STEVEN J. MANDEL
Associate Solicitor

FAUL L. FRIEDEN
Counsel for Appellate Litigation

'gﬂb/m 8%46}4@'

BAREARA EBY RACINE/
Attorney

U.S. Department of Labor
Office of the Solicitor

Fair Labor Standards Division
Room N 2716

200 Constitution Avenue, N.W.
Wzshirngton, D.C. 20210
{202)693-5555

25



CERTIFICATE OF COMPLIANCE
This brief complies with the type-volume limitation of Fed.
R. Ap. P. 32(a) (5} and (7). This document is monospaced, has

10.5 or fewer characters per inch, and contains 5881 wozxds.

 Larta ity o

BAREBARA EBY RACIJ\@/
Attorney

26



Addendum



Pape

LEXSEE 1998 US DiST LEX]S 21465

Michzel 8, Mitchell, Plalntiff vs Continentz] Plzrtic Contalners, Ine., Defendent

Caze No. C-1 --97432

UNITED STATﬁS DISTR]CT COURT FCR THE SOUTHBERN DISTRICT OF 0H10, .
WI“ZSTERN D]VIS}ON

© 1828 V.S, Dist LEXIS 21468

. March 3, 1958, Declded

March 3, 1598, Filed

SUBSEQUENT HISTORY: [*1) Adopting Order of

March 27, 1998, Reported st 1288 V.S, Dist. LEXIS

21464,

D1SPOSITION: Recommended that Defendants motion
10 &ismiss o1 in shernstive for summary judgmem (Dot
2) GRANTED IN PART and DENIED IN PART such
that Count Two of Compleint dismissed and Pleimifls
partial summary judgment motion (Doe. 10} DENIED,
Defendent’s motion 10 stgy discovery pending resolo.
tion of parifes’ dispositive motions (Doc. 3} DENIED AS

MOOT. -

COUNSEL: For MI(}IAE}. S MITCHELL, plsinsff:
Lee Momberges, Cincinnst, OH. )

For CONTINENTAL PLASTIC CONTAINERS e,
defendsnt: A Pruicle Divlus-Myers, Ysckson Lewis

" Schnitzler & Kropman, Pinsborgh, PA.

For CONTINENTAL PLASTIC CONTAINERS INC,
defendznt: Gery Edward Becker, Dinsmore & Shohl,

Bzmilion, OH.

JUDGES: Timothy 8. Hogan, United Sisies Mzg:‘ma
Jodge, Dlont, J.

OPINIONBY: Timothy 8. Hogan
OPINION: o

REPCRT AND RECOMMENDATION :nd
CORDER

This mzner 95 before the Count on defendamy
Cortinens] Planiic Contsiners, Inc.'s motion 10 dismiss,
or in the shemative Jor summery judgment (Dot 2),
pleinufl Mickeel Michells memorzndum in opposhion
(Doc. 5), defendem's seply (Dot 12), pleimiffs mo-

" sigy, Miichell A

tion for partis] SUmmary jvdgmépl Doc, 3‘0.), defendants
memorzndum in oppositon (Doe. 15), eod plaintiffs re.

“ply (Doc. 18). Alio before the [*2] Court are defendznts

motion to stzy discovery pending resohtion of defendants
motion o dismiss (Doc. 3) and plainiffs memorandum
in opposition 10 the motion for » stey of discovery (Doc.

Pleintfl Michsel Mitchell brings this sction rgsinst
it former employer eleging that defendsnt Continental
Plesiic Contsiners, Inc, 1ermineted his wnployment in vi-
clstion of the Family Medical Leave Act (FMLA), 29
U.S.C. § 2601 er. reg. Plaintif further sDeges that his 1ey-
minztion constitutes & wyongful discharge in violstion of
public policy. under Okio common lsw. Pladotff eleges
thst defendant improperly assessed bim's point under its
no- feult Jezve policy for s medical Jesve of ebsence which
pleintiff tock due 10 » seriovs heshth condition, Plainuff
zssers that this point essessment, which cv:nmaﬂy led 10
his discharge, interferes with his rights under the FMLA
#nd constitutes & wiongful discharge. Defendant contends
thet pleintifTs l2ims should be dismissed beesuse plain.
5ff 5 not =n cligible employee under the FMLA ind
beczuze 25 # [erTy 0 @ collective bargeining sgreement,,
Fleintfl eznnot bring » Jeim for wronghl discharpe in
violetion of Ohio public policy. |*3)

UNDISPUTED FACTS

Plaintff worked for defendent from September 1974
nntl March 1293 when he voluntarily resigned from bis
employment. (Doc; 6, ph memo; In opp, 10 motion 10
{Bdevit snached, PP 6, 7; Doe. 1, come
pleing P & Doc, 2, dels motion to dismiss, Fx. A,
OMbem Affidavit ensched, P 3). nl Approximately two
yezrs efier having resigned from his employment with
deferdent, pleiniiff epplied for a position with the de-
fendem compeny. On April-11, 1298, defendant hired
pleintff 25 » line meinteiner. (Compl, FP 7, 8; Oldkem
AP 5). At 2]l relevent 1imes, the tenms snd conditions
of plainiffs employment with defendant were governed



Psge2

1598 U.S, Dist. LEX18 214685, %3

by & collective bargaining sgreement (CBA) between de-
fendznt znd the Glzss, Molders, Ponery, Plesiics, end
Allied Workers ]memauonal Union, AFL-C1Q, CLC (the

Union). {Oldham Af. P B).

nl It eppezrs fiom the pleadings that pleimiff
imended 10 file sepaatcly plaimiff’s efficevit and
the sffidavit of John Rollins. However, these doc-
viments wese docketed a5 sttzchiments 1o ple mhﬂ‘s
memoszndum in opposition to defendznt’s metion
16 sy discovery, and cen be Jocsted sppended
thezeto, (See Doc, 6, affidsvits snached).

"4 -
During 1he relevzit period, defendzm had 2 no
- fult leavé policy known 25 the "Anendsnce Contol
Progrzm,™(ACF). (Compl, P 7; ACF, Miichell Af,, Ex. 4,
stizched). The policy is In wniting end is distwibuted 10 2R
employees. {Oldham AL P 7). Under this policy, cmploy-
ees accumulsie poins for unscheduled sbsences, medical
or personal leave of sbsence, tardiness, carly exits ffom
work, snd feilure to punch in or punch out propesly. (ACP,
Miwchell AR, Ex, 4, p. 5}, Generzlly, en employee is as-
sessed ofic poz’ni for ezch day of an unscheduled absence,
(d. 1 p. 5). However, if zn employce’s vnacheduled eb-
sence lzs1s two of more days snd the employee submits 8
doctor’s cenificzie prior 10 his o1 her scuslietumn o work,
the absence will be uested a5 8 medics] leave of shsence

(MOLA). (1d. 51 p. 2, P 2(s)). Employees are zsserzed »

single point for & medical lesve of ebrence, (1d.; Olchsm

CAfLP 13} Underthe ACPF, once zn employee sceumuletes
rwelve points he o she is subject 1o 3 disciplinary svspen-

sion pending tenminztion. (04, &1 p, 4). Defendsnt's ACP _

policy did not include informstion rege;ding ‘employee

rights undes the FMLA, (Mitchell Afl, P 45). Noy was
pleintff provided |* 5] with notice of his FMLA righis by
defendant in eny oher wrinen docoment, (Mitchell AfLL
P 46; Ex. 4).

Berween April 13, 1995 znd Ociober 15, 1095, plsin-
1iff had zecumvlzted nine poins under the ACP, (Compl.,
Ex. 6; Mickell AR, Exs, 2, 6). From Ocicber 17 10 20,
1298, pleiniff 100k sn unscheduled Jeave of shsence.
{Oidkemn AL P 12; Compl. P 20). Upon bis return towork,
- plefmaiff subindned e doctor's note nisting, "Off wark from
Ociober 1710 Ocicber 23, 1695 end signed by Dy, Marvin
Willizms. -(Mirckel) Af, Ex. §, znzched). According o
the 1erms of 1the ACP, defendent mziked plaintifs fow-
day sbrence 25 8 MOLA and srsested pleintiff one point.
(Compl. FP 12, 17; Oldhem AL P 14). Thos, =5 of
Ocicber 31, 1995, pleimiiThed sccumplzied 1en points un-
der the ACP. (Minke 1AM, Ex. 2). By December B, 1598,
pleiniff sccnmulzied nwo more point for zddijonst une
scheduled sbrences (Oldkam AL P17, Miche A Ea.

* 2). Pursuent 10 the ACP pelicy, plsintfl wis saspm{}ad ’

pending terminstion on Decamber 12, 1995, (Oldham
Af, P 18; Miichell Af, Ex, Z). Defendant amenged 8
meeting 10 discuss phznnﬂ‘s sniendence with plainuf
end his unjon ICPJE‘CTAAUVC. (Oid}mm [°5) AR P 19)°
While pleintiff's urnion representstive stiended the mcet-
ing, pleimifl did not. (14.). Defendant terminsted plsin-
1iff's employment on December 18, 1995.(3d; Michell -
A, Ex. 2). }'o!lowing pleintifs termination, the Union
did not file & grievance ;cgmd‘ng his dischwrpe, (Oldham

AfLP21).

DEFENDANT'S MOTION. TO DISMISS
SBOVULD BE GRANTED IN PART AND DENIED
INPART .

Defcndam moves this Court 10 Qismiss plsind s comn-
plzint for fsilure 10 sizte 8 ds:m, or in the shemstive,
for summary Judgment. On its motion to dismiss, defen-
dant exsentislly srgues that Count One of the complsint
should be dismissed beczuse pleindfs sllegations lack’
specificity and fail 10 allege focts in support of the prima
fscie ¢Jements of sn FMLA clzim. Defendant esserts that
cven if the complaint does sizte 8 cause of sction nnder the
FMLA, pleimifls ¢lzim should be dismissed becsuse he
is not an eligible employee under the Act. Defendant fare
ther contends that Count Two of the complznt should be -
dismissed becevse under Ohjo common lew, » tort cleim
for wiongful discharge in viclstion of public policy is pot
svailzble 10 employees whose employment is governed
by & collective bargeining [*7] spreement.

On » motion 1o dismiss for féilure to stete » cleim un-
deg Fed. R Civ. P. 1200} 6), i the Court considers maticrs
outside the pleadings, the motion shall be trezied as one
for summery judgmen :nd disposed of as provided for in
Fed R Civ.F. 56.Fcd. R. Civ. P. 1 2(b). In the Instan cese,
defendznt secks 2n oxdey dismissing pleintfPs cJéims, or

slemzvely, granting summary jodgment. Before con-’
tidering eny maniers oviside the plesdings, the Coun will
determine whelher dismitsal of pleintiffs clsims i ap-
proprisie pursusnt 10 Fed, R Civ. P. 12{bX6).

1n deciding & motion 10 brovght under Fed, R Civ. P,
1Z2(b)(6), the zlTegztions in the compleint must be 1sken as
troe znd constoued in the Bght.most fsvorsble 1o the non.

moving partys Wesiloke v Lucas, 537 £.24 857 (61h Cin-- - -

1976). The motion 10 dismiss should not be granted "un-
less it eppears. beyend doubt that the plaintfY can prove
no set of s in suppon of his cTzim which would entite
Lim 10 1clief” Conley v. Gibson, 355 US. 41, 45-46, 2
L.Ed.2d £0, 78 S. CL 29 (1957); Schever v Rhode:, 416
.S, 232, 236, 40 L. Ed. 2d 20, 94 5. CL 1683 (1974).
More than Lare zrsenions of Yegal conchusions [* 8] sre
required 10 satisfy feders] notice plerding requirements.
A compleint must contzin “either direet of inferential ale
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legstions sespecting 1) the matensl dlements 10 sestzins
‘tecovery under seme Visble legal theory,” Scheid v Fonny
Former Candy Shops, Inc., 859 F.2d 434, 436 (6:h Cin,
1988) (quoring Car Carriers, Inc. v. Ford Motor Co., 145
F.2d 1301, 1106 (7h Cin, 1984), ceri. denied, 470 U.S,
1054, 84 L, Ed, 2d 821, 105 S. CL 1758 (1585 ){cistions
. omined){emphzsis in originz])). .

L The Allegations im Plzintiffs Complaint Are’

Suffiddent 10 State 2 Claim Under Section’ 2615{=2)(1)
of the FMLA
~In 1093 Conpiess pauccd the FMLA 10 address the
‘pacblem of "insdegrste job security for employees who
have serious health ronditions that prevent them from
working for temperary pesiods.” 29 U.S. C. § 2601(=z).
The Act provides hat en cligible employee Is emtitled 10
& 101a) of Twelve work wecks of leeve during any rovelve-
menth period beezuse of 8 serious beslth condition that
renders the employee unsble 1o perform his or her job
funciions. 29 U.S.C. § 2612(z)(1}D). The Act defines
*serious heslth condition® a5 an illness, injury, impair-
ment, or physical or mensl |*9) condition that sequires
inpetient hospita] care of continuing testment by & hezlth
care provider. 29 U.S.C. § 2611(11). To be cligible for
coverzge under the Act, the employee mest have been em-
ployed by 8 covered employer for at deest tvelve months
end for a1 lezs1 1,250 hours of service during the previous
rwelve months, 29 U.S.C. § 2611(2)(A). Furthermore,
it is unlewful o1 en employer 10 interfere with, reswiin,
or deny the use or snempted vse of zn employec’s Pght
1o medical lezve, 29 US.C. § 2616(:)(1); 29 CFR §
£25.220{c). Censequemly, an employer msy not count
FMLA lesve under a "no feult® wuendance policy. 29
" CFR. § 825.220{c). In ovder 10 meinin s clsim for in-
teiference with rights wndes e FMLA, plainiff must
demonswraie the following four clements; (1) he wzs ap
eligible employee; (2} he bad s sericus medice] condition;
(3) he was emnpleyed by » covared employer; and (4) the
employet inerfered with his sights undes the Act. Miller
% Deficnce Meial Produers, Ine., SE8 F. Svpp. £48, 1097
WL B0C6E4, o1 *} (N.D. Ohio 1597). See also 29 U.S.C,

§2615(=)(1). _
Convary jﬁ_ Sefendent's zrsenjonk, feders] novice

;ﬂazdz‘ng stsnderds §* 10} do not 1equire that s plein-..

1 specifically designeie the precize portions of 8 stznne
under which he recks relief in o:der o sizte 2 cleim.
Sce Fed, R. Civ. P. & Nor sre FMLA violstions smong
the sverments which must be pled with specificity pur
svznt 10 Fed, R. Civ. P. 9. Despite defendent's protesip.
tiont end a1 guments 10 the conzery, plaimifls compleim
clearly ses forh allegetions repaiding the clements of »
lzim for imerfaence with FMLA fghus vnder 29 US.C.
§ 2615(z)(1). Coum One of the compleint zlleper that

Fleiniff wes an cligibtle employee. (Compl. P10). The
Compliint elr0 sleges that plainiff suffered from » se-
rious heelth condition a5 & resull of mental health prod-
Jerns which necessiisted coniinuing trestment by plain-
1ifPs physician, (Compl, PP 20-23). The compleimt far.
ther slleges that defendant is & covered employer (a fact
which defendant does not dispute) and that defendant in-
ierfered with plaimifTs FMLA rights by counting FMLA
lezve gsinst him undes the provisions of defendent's ACP.
(Compl. P 15). Plaitifl akso claims that defendant fziled
10 provide him with the necessary informstion regarding
his Aghts znd sesponsitilities for requesting [*11) Jeave
28 1equired by the Act. As noted sbove, this Count must
constroe PlaintiiTe allegations s8 true Jor purposes of de-
¢iding the motion 10 dismiss. See Wesilche o Lucas, 537
F.2d 57 (6ib Cir. 1976). Plaintiff has clearly set Torth
both direet nd inferemisl sNegations respecting 21l the
materis} elements of sn FMLA interference clsim. See

cheid, 829 F.2d 51 436, Becsuse it does not sppear be-
yond doubs that the plainiff can prove no set of facis in
support of his cleim, defendznt's motion 10 dismiss Coum
One :bould be denied. See Conley, 355 U.S. » 45-46;

Schever, 416 U.5, 81 236,

1. The Allegations Ia Plalntiff’s Complaint Are
Not Sufficient 1o Sizte 3 Clslm Under Section

2615(5)(2) of 1the FMLA

The FMLA zls0 prohibius 2n employes from discharg-
ing o in eny othes manner discriminating sgzinst an em-
ployee becsuse of bis or her use of medicsl leave, 29
V.E.C § 2016(z)(2). In other wosds, the Act prohfbits an
employes fom 1zking sdverse cmploymem sction agzinst
zn eligitle employee fo exercising bis os ber right 10 med-
jcal leave 25 provided under the Act See Miller, 289 F,
Svpp. 545, 1997 WL 809084, a4 *); Buress w Sears,
[*12] Roekuck & Co., (unpodl,) 1996 WL 634209, 18
{S.D. Okio April 18, 1296)(Beckwith, J ) Consegoently,
s plzintfl msy 210 £xsen 8 couse of sction for discrim-
jnuiion of setzliziion tzzed on the cxercise of FMLA
rights. Compore 29 V.S.C. § 2615(5)(]) with 29 U.S.C.
§ 2615(z)(2). While the FMLA i & relstively recent en-
scument, the mejority of counis 10 s4dress the Issue have
zpplicd the AMcDonnell Dovglas burden- shifiing snslysis
epplicable under Tide VI and the- ADA 10 discrimine- .

on znd 18Betion cleims esserned under the FMLA, See - - -

Srubl v T. A, Sys1ems, Inc., 984 F. Svpp, 1075, 1997 WL
710276, a1 * 14 (E.D. Mich, 1987)(holding that burdens
shifiing anelysis vnder Tiile V11 5nd ADA spplicable w
FMLA discriminetion <Jsims); Petsche v Home Federal
Savings Bonk, Norihern Ohio, 952 F. Supp. 536, £38
(N.D. Okio 1897} semc); Burress, supro st 6. Therefore,
10 msinisin :n FMLA discriminstion cleim, pleintiff must
Cemonsuzie thaty (1) he s member of the protecied cless;
{2) he wes performing his job satisfacionly; (3) he was
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subject to sdverse employment zcijon; :nd (4) he was
either replaced by # person outside the protected clzse
 1P13) or wested less favorebly then similarly sinczied

empfoyws. Peucfe, 952 F, Supp. w1 538,

. For pvzpo*cs of defendants mation 10 dismiss, the
Court sxsumes that the first three clements of 3 prims fzcie
. FMLA discriminzstion czse_are undztpuzcd &nd ithesefore
sufficiently alleged. chr;nhc}css, p!nmnﬂ“s complein
~ simply f&ils 10 allege zny facts in soppont of the fourth ek
ement of a prima facie FMLA discriminetion czse, There
sre no zllegations snywhere jn the complaint that plainuff
was cither wezted less favorsbly than similarly sincsied
" employces who did not exercise their FMLA rights, of
st he was :ep)accd by someont outside the protecied
clzss Tollowing his rermmination. The compleint must con-
1zin cither direct or infesential elegstions respecting all
the mzterial elements of 8 cleim in order 10 withstznd 8
motion to dismiss. Scheid, 859 F2d 81 436, Thercfore,
to the extent that the Count covld construe Count One as
setting forth & claim under 29 U.S.C. § 2613(2)(2), such
a cleim should be dismissed,

L PleintifTs Complsint F=zils 10 S1zte A Cleim
Under ObJo Common Law for Wmng!u] Dischsarpein

Violation of Public Policy

Defendent ergmas that Count Two [*14) of the com-
plzint shovld be dismissed becsvse Olio does not secop-
nize & czvse of serion for wiongful dischsrpe in violstion
of putlic policy where plainiiff is not en st-will employee.
Defendznt zzxents that 25 @ unfon member end =5 8 party
10 the CBA, plaimiff's employment is not a1- will; there.
fore, undes the Greely Yine of ceses b cleim should be
dismiszed. Defendant 2350 argues thet plaintiff's wzongﬁll

d.scbargc clzim s prtempicd by federsl Labor lzaw requir- -

ing that fesves ariting fiom the arbivztion of 3 prievence
under 2 CBA be decided Yased vpon federal lebor law,
Finslly, defendem ergues that Ohie does not recopnize
& tzuse of sction for wiongful discherge in violetion of
public pelicy bzsed only on the FMLA, :

Pleinaifl counters that the Nations) Lebor Relstions

Act (NLRA), 28 US.C. § 15] ct :eq., preempis Ohio
, Iaw ruch that Ohio common lsw cennot Bimit s Hgh of
sction for wrongful discharge in violstion of public policy

10 non- vnion employees, Plaimiff afs0 zrgues that while -

Ohio lzw i5 preempied by the NLRA, pleimiiff's ¢l:im
is not preesmpred by federal Isbor Jow under the Lzbor-
Msnzpement Relztions Act (LMRA), 29 US.C. § 201,
et :eq. Plzimiff contends that [*15) resclution of plein-
1T deim does not require interpretztion of the CBA;
herefore, the LMRA it inepplicsble 10 Covmt Twa,

«PlzIniff Cznnot Bring 2 Greely Clzlm Because
Be i Not zn At-will Employee

Pleiniff conecily ¢ites ihis Count 10 Greeley v Miami
Velley Mainterncnce Conurs,, Inc., 49 Ohio St 3d 228, 551
N.E.2d £81 (Ohio 1220), and subtseguent czscs, for the
propozition that Ohio counts secognize & cause of action
for wiongful discharge in viclstion of Ohjo public pok
icy. However, plainuif f2ils 10 acknewlcdgc that the Ohio
Svpreme Count carved ovt a czuse of sction for wmngful
discharge in violetion of public policy =5 2n exception 10
Ohio's Jong- standing employment- at-will doctrine. See-
Greely, 49 Obio St 2d 51 234 ("The right of employers 1o
terminzie employment a1 will for *sny cause’ no longer in-
cludes the dischzrpe of an employee where the discharge
is in vicletion of s swrute znd thereby contravenes public
policy.”). See olso Poirser v. Greley, 70 Chio St. 3d 377,
629 N.E.2d 51, 55 (Ohio 1994} We thus expresly se.
knowledge zn exception 10 the veditions] employments
a1-will docurine in Ohjo common aw. Pursusnt 10 Greely,
2 discherged ;" 16} employes bas & privste cause of se- -
ion tounding in ton for wmngful discharge where his or
her discharge 35 in convravenmion of 8 “sufficfently clear
public policy'™); Collins v. Rizkana, 73 Ohio St 34 68,
652 N.E.2d 653, 657 {Ohio 1995)recognizing czuse of
sciion scunding in 1ot for wrongful discharge on basis
of slleged cexval herzssment under Greely snd Puinter);
XKuleh v Strucrural Fibers, Inc., 78 Oljo 51 38 134, 677
N.E.2d 308, 320-21 (Okio 1997)(under exception 10 em»
p!o;ment-al-mll docuine thet permits right of sction for

discharge in viclstion of public pehcy, clear public policy
may be besed on srotory provision or other ‘ouyceq
Thus, whae » pleimiff is a member of » vnion, znd
thesefore not zn cmployee &t will, he mey not bring &
czuse of setjon under the Greely Hine of cases, Hoynes w
Zoological Society of Cineinnoti, 73 Ohic St, 3d 254, 652
NE.2d 948, 950-5] (Obie 1295}, )t is undispuicd that
pleiniff it 5 member of the Unjon snd that his employ.
ment is governed by the CBA, It is zlro undispued that

‘zs 8 union employce, plaimiff is not &n employee s1-will,

As the Xalch cournt sizied:

The right of [ithe Okio Svpreme Coun] §*17)
10 recognize 8 common- law csuse of sction
znd 1emedy for the wrongful discherpe of an
s1-will employee cannot be serjously ques-
fiened. . . . The eémployment- st-will doc-
tine wes judicizlly ciested, 2nd i may be
Judicizlly sbolizhed, Clearly, it is the respon-
tibility of the Ohjo judicizry 1o determine
whether sufficienily clear public policy res-
sons €xisl 10 SUppON 8 common- law excep-
ion to the docirine of employment a1 will
{tic). . . end 10 sc1 the peremeters of those

exceptions,
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677 N.E.2d 1 228. Thc;csrorc pleiniff is prectuded fiom
sstnmg =1 Ohio common law clzim for wrongful dis.
chzrge in violetion of public policy. Hagymer, 652 N.E.2d

21550. For the foregoing reasons, Count Two of plaintfls
comp!amt should'be dismitsed.

. B, Plaimifls W’mngfui Discharge Claim 1s Not
" Preempted by the NLRA -

Pleiniff’s z1gument that Okio'law Bmiting 8 Greely

cavse of sction 10 non-union employees i preemyied by

the NLRA does notrequire g diffesentesult, n2 As noted
zbove, Ohio’s a1-will employment doctrine is & creature
of the judicizry end the Ohio Couns clearly heve the ight
10 derermine whst, if eny, exceprions thould spply 1o this
sizte compnon lew docwine, ["18) Xulch, 677 N.E.2d
21 328, As plaimifl bas pointed om, there §s no ques.
von that the NLRA would preemnpt Obio.law if it were
efeciively interfering with plainiif¥s nght 10 bargein cob
lectively. See Livadas v Brodshow, 512 .S, 107, 117-
18,129 L. Ed. 2d 93, 114 8, Cv. 2068 (1584). However, it
is zlso clear that the Svpreme Coun "[docs] not ropggest
«» - 1ha1 the NLRA svomaticslly defesis al] stz1e aciion
tzking sccount of the collective- bargzining process o1 ev-
ery stzié lew disringuithing vnion- represented employces
fiom others.” Livedas, 512 U.8. a1 134- 35, Rether, vnder
the NLRA the couns must determine whether ®s s1z3e rule
corfiicts with or otherwise "stands ev an obaizcle to the
sceomnplithiment end execvtion of the full purpeses znd
ohjectives’ of federal law.™ Jd. a1 120 (quoting Brown v
Hciel Empleyees, 468 U.S, 491, 501, 82 L, E4, 24 373,
104 8. CL 3179 (1584)(internal quotstions and citstions
emined)). These oljectives include a scheme premised

on the centrslity of the rght 10 tergzin collectively and

the desirebility of resolving convzar disputes throvgh ar-
bivztion, Livedas, 512 U.8. 51117,

n2 Pleinifl e}s0 oppeses defendant’s srserjon
that his wrongful Giackarpe cleim is precmpred by
§ 201 of the 1 MRA znd s1gves ka1 under federal
labor lew pleintifT may maintein & riste ton sciijon
-for wiongfal dizcherge in viclsiion of public pol-
icy. Beczvse seschuion of 1his fzrve 1equires the
Coun 10 1efer 10 meterisls ovtide the pkzdz’ngs,

- the Coun will niot s ddress this erpument in the con-

1ex1 of efencant’s motion 10 dismits. 'Rcthcr. the
fseve of precmprion under the LMRA will be sd-
dressed inre, in the coptext of the Count's summary

Judgment enslysis,

15}

Conusry 1o pleiniils srguments, the Olio law esizb-
Hiking the peremeiers of 8 1on z2im Jor wiongful dis.
cherpe in viclarion of public policy does ot deny rights

10 union employees which sre otherwise aJorded 10 non~
union employees. Not does the a1- will employment doc-
wine intarfere with employecs' right 10 tollectively bar-
gzin. Rether, the exceptions 1o Ohio% employment-at-
will doctrine Lave been carved out Jor the very jezson
that vnlike vnion employees whose employment rights,
(including the beses for 1erminstion), sre governed by a
convzct, st-will employees penerz1ly can be discharged st
zny 1ime, for zny 1ezzom, or for no resson. See Greenwood
v Tafi, Sretiinius & Hollisier, 105 Obio Ap]h 3d 295,663
N.E.2d 1030, 1031 (Okio Ct. App. 1995)(trzcing history
of common lew excepiions 10 Ohio's at-wil) employment
docurine), Thos, Bmiing the fght 10 essert » clsim for
wrengful discharge in vicketion of poblic policy 1o at-
will einployees nefther penslizes union employees nos de-
nies them & minfmum right «Jorded 10 sl] other workers.,
Livedas, $12 V.8, 31 129. Beesuse the state Jaw doctrine
a1 zsve neithes encovreges not discourzges the collective
bargzining process, plainiffs wyongful [*20} discharge

clzim I not preempied by the NLRA. See Menropolion
Life Ins, Co. v. Massachusens, 471 U.S. 724, 755,85 L.
Ed. 28 728, 105 S. Cv. 2380 (}985). Obio clearly pre-
cludes non-21- will employees from meinteining » cavse
of aciion for wiongfol discherge in violation of Objo pub-
Yec policy. Hoynes, 632 NE.2d at §50. For the forcgoing
1ezsons, Count Two should be dismissed,

DEFENDANT'S SUMMARY JUDGMENT
MOTION SBOULD BE GRANTED IN PART AND
DENIED IN PART AND PLAINTIFF'S PARTI1AL,
SUMMARY JUDGMENT MOTION SHOULD BE
DENIED

Defendent zrgues that if the Court denies defendant’s
motion 1w dismiss, summary judgment should be granted

* on Count One becsvse plaintiff feils to present evidence

ihat he 3f zn eligible employee undes the FMLA ind fails
10 demonsueie that he bad 8 serious beslth conditon or
ikat he provided defendzm with proper notice 10 invoke
his rights under the Act. Defendunt srgucs that summary
Jjuégment thould be granied a5 10 Count Two because
pleinifTs wiengful discherge da:m is preempied by §
301 of the LMRA.,

Plziniff contends et summary jodgment in fevor

of defendent js inzppropsieté is 10 -Counl Two beczvse. ..

p.ams;ﬁ’s wiorgful discharge csim docs ["21] not re-
guire zn imerpretsiion of the CBA; therefore, the clsim is
not preempied under § 301. As for Count One, plaintiff
moves for summery judgment in his fevor on this clzim.
Flzinif zigoes that defendem failed 10 provide plsinnff
with proper notice regziding his rights =nd obligations
undey the FMLA, Pleinifl essens that defendent filed 10
provide him with wrinen guidelines toch that he could
follow 1the zppioprizie procedures for 1equesting FMLA
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lezve =nd providing notice 10 defencems following his
sbsence, Pleimiff further srgoes that under the povern-
ing regulations, defendant’s feilure 10 novify pleinif that
he wes regzrded ss Inedigible precludes defendent from
Lenying him FMLA Jezve, Pleiniff zesens that defendamt
- eveptozlly discharged himes s direct result of Kaving im-
properly sssessed s point agsmsl Yim for the vse ol FMLA

T Jesve,

A motion for summary jpégmcnl should be grsnwd
if the evidence submined 10 the coun demonsusies that
there §s no penvine frsue 25.10 eny meteris] fact end that
the mevant it entitled 1o summary judgment é5 & mener of
Y%w. Fed. R. Civ. P. 36. See olto Celotex Corp. v. Corren,
477 U.S. 317, 322, 91 L. Ed. 24 265, 106 S. Cv. |*22)
2548 {1086); Anderson v Lilerry Lokby, Jnc., 477 1.8,
242,247-4%, 91 L. E4, 24 202, 106 S, O 2505 (1986
The moving perty Lias the burden of showing the sbsence
of genuine disputes over facis which, under the subrizn.
Hve law povaning the fssve, might eJect the ovicome of
the sction. Celorex, 477 U.S, 21 323,

A pary masy move for summary judgment on the be-
sis that the cppesing pary will not be ztle 1o pmévnt

sufficient evidence 51 wizl 10 withstend & motfon for judg- -

ment 28 3 menie of law. In zesponse 1o 2 summary judg.
ment mmotion properly supponied by evidence, the nons
moving party is required 10 present some sfgniﬁcam pro-
tative evidence which makes it necessery 10 rezolve the
parties' Giffering versions of the dispute 21 vial, Sixgy
Joy Streel Corp, v Alexonder, 822 F.2d 1432, 1435 (6th
Cit. 1587); Hurris v Adems, 873 F.2d 929, 931 (6th Cir.
1689). Conclusory ellegarions, howeves, zre not suiTiciem
10 defest & properly supponied summary judpement mo-

“ton. McDoreld v, Urion Cemp Corp., E98 F.2d 1155,

1162 (61h Cir. 1990). The noni- moving perty must desige
r.e1e these poniont of the record with enovgh specificiny
that the Court c2n 1eadily idemtify those [*23) fscis vpon
which the non-moving perty relies. Kernes v Runyom,
912 F. Suvpp. 280, 283 (S.D. Okio 1895)(Spiegel, 1)

The sl judpe’s funciion is not 10 weiph the evie
dence znd deternine the ruth of e mener, but 10 des
1ermine whether there 38 8 penvine foctua) jzrue for uish
Arnderzon, 47715, 51249-50.In 10 dmng, the wisl coun

does not Lave 5 dary 1o sesrch the entire :ecmd 10 €.

11lsh that there 3¢ no metera) issve of facl. Nornes,
912 F. Supp. 21 283, See olso Sircet .LC'. Brodford &
Co., 886 F.2d 1472, 1479- 80 (Gh Cir, 1989); Frito-Loy,
Ine, v Willowghby, 274 U.S, App. D.C, 340, 863 F.2d
1029, 1034 (D.C. Cir. 1288). The inguiry is whethes the
evidence prezents 2 sufficien diss preement 1o require sub-
mission 10 8 jury or wheihes it §s 10 one- sided thal one

party must preveil e & mener of lsw. Anderson, 477 V.8,

31 249- 56,

M, zfier =n =ppropriste 1ime for discovery, the op-
posing party Is uneble 10 demonsusie & prima focie case,
wmmery judgment is warranted. Sueet, 886 F2d 211478
{ciing Celorex end Anderson). "Where the secord 1zken
25 & whele could not Jead & rational trier of fsat 1o find for
the non-moving party, there [*24) §5 no "genvine jssve for
wisl.™ Matsuskita Flectric Indusirial Co, v. 2enith Rodio
Corp., 475 U.S. 574, £87, 89 L. Ed. 2d 538, 106 8. Co
1348 (1586). -

). Count Two of the Complaint Is Preempied By $
30 of the LMRA ‘

Assuming arguendo that the Coun dcnics defendant's
mation 10 dsmiss Count Twe of plaimiff's complaim,
summsry judgmen should be granted nevertheless as 10
that cleim becsvse i1 is preempied by federal Yebor law,
Section 301 of the LMRA, 61 SwisL 156, 29 US.C. §
185(a) has been read 10 preempt s1ste coust resclvtion of
¢isputes which rum on the sights of parties 10 8 collective
targzining sgreement. See Allis-Chehmers Corp, v Lueck,
4710.8. 202, 85 L. Ed. 28 206, 105 'S, C1. 1904 (1985).
See olso Livedas, 512 U.S. st 1)4. Scction 30) grants
feders) couns Jurisdiction over cleims zsserting bresch
of & collective bargeining zgreemnent end suthorizes the
development of federal common law, "in large part 10
zssure thet sgreements 10 srbiusie grievences would be
enforced, regaidless of the vegerics of sisie Jew and lin-
gering hostility towerd extrajudicisl dispme resclnion.”
Livedas, 512 U.S, a1 121-22 {ciing Texrile Workers w
Linccln |*25) Mills of Ala., 353 V.8, 448, 435-56, 1
L. Ed. 2d 972, 77 S. Cv. 912 (1957)). The prcemption
role embodicd in § 201 zpplics 10 esrore thst the puss
pctes of fedesal lebor Jaw will not be frusirsted by state

lsws which snempt 10 resolve fssves concerning what the
peries 10 8 lebor sgreernent rgrced, and what Jegal con-
sequences were intended 10 flow fom 8 bresch of tha
epecment. Lueck, 471 U.S, 21 21). Nos ey a pleinifl
#v6id his obligetion 1o srbivete 8 cleim srising under »
CEA meacly by l'clabdh'ng the <leim a8 8 Ton sction. Jd,
at 219, Rzther, federz) lzbor policy thm’ru individusl
employees wishing 10 zssert convact gncvanccs 10 vse
the grievance procedures et forih in the governing CBA
which was zgrced vpon by the employer £nd the Union
55 the mode of sediess for soch cleims.  Repullic Sieel
Corp, v. Mcddox, 379 U.S. 630, 652, 131= Ed. 2d 580,
25 8. C1. 614 (1965). Thus, 10 derermine whether s it
csese of sciion may po forwsrd, the Count must consider
whether the legal characier of the clzim is such that it
zrites independently of the sppliczble collective barpzin-
inp :pieement, Lingle w Norge Division of Mogic Chef,
Jnt., 486 U8, 299, 410, 100 [*26] L. Ed. 24 410, 108
. C1. 1877 (15£8). On the oihet hisnd, the fact that the

Coun mvst consuh 8 collective hargsining rgpeement 10

reralve B ste toun oleim does not mosn thel the elzim
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is preempied vnder § 30). Jd 21413 n, 12,

Pleimiffs ergument that the CBA is not impliceted
under Count Two beczuse the Jeim involves zlleped vie
olsticns of Ok public policy =5 tet forth in the FMLA
simply has no merit. The colleciive bageining spree-
ment clesrly prohibits, defendemt fiom "summerily dis-
charping® pleiniif], {See Doe. 2, Ex, B., CBA, An, 26,
Relezsing and Discherging, $2, p. 67). Funhermore, the
- CBA provides Jor the seinstztement of eny employee who
it found 10 heve been wrongfally discherged. (Id, § 8,
p. 68). The CBA =)s0 sets forth grievance znd arbitration
procedures. (See. id., An. 8, Adjusiments of Grievances
& Disputes, pp. 16-17; ATL. 8, Intespretztion of Contact
znd Asbitizijon Procedure, pp. 19-20). If » prievance in-
volving 8 discharge is not senled within five working
dsys, either pary mey refer 1the prievance directly 10 S1ep
Four of the grievznce procedure, {14, AnL 8§, § 4, p. 18},
Finelly, the CBA inchudes provizions that govern the pare
ties' ["27] obligstions where an employee is ofT work due
10 illness and whese the employee Jx off for an Indefiniie
period of time. (See id,, An. 26, §§ 3, 4, p. 68). Because
the determination znd :c‘e!unon of whether plaimifTs
tenminstion was wrongful, or "unjuost™ is &n ::suc which
srires Wnder the CBA, even if pleinmiff were otherwise
permined 10 srseni 3 wrongfuol & *chazgc cleim, the <dzim
would be preempied by § 301, Sce Zingle, 456 V.S, a1
410, PlainiiPs second czvse of sciion s ectenmilelly o
bresch of contrset clsim. See Tulloh w Gocdveor £iomic
Cerp., 62 Okio St 2d 54}, 584 N.E.2d 729, 723 (Ohio
1292 )(union employee’s wrongfol Sirckerpe ¢12im could
be nesied a8 claim for bieach of employment conus ct)
Fop these rezsons, zrruming ergvendo thet Coum Two is

not dismicsed, tbt Coun shovld prant summery judgment

in fzvor of defendsnt on this clzim,

Il. The Partles’ Cross Motlons for Summafy
Judgment 23 10 Count One Should Be Denled

Defendeam zigues that summery judgment it proper
21 10 Count One becevse plainiiff is not en Jipitle em-
ployee under the suztute, Defendznt contends that the rwe
yesr gzp in service berween the time plainaiff voluntar
ity res¥pmed {*28] Hom the company =nd the time he
weas rehired precludes pleintifls former employment fom

spplying towsrds the pvelve month period necessary 10 .

guzlify zs =0 elipible employee, Defendant slso zrgves
kot pleinifi filed 10 provide tny notice that he wes off
work for & 1ezzon which would qualify for FMLA lezve,
Defendent exsens thet in the absence of any documentas
tfon o1 vertalrepon by pleintiffzeger ding the neture ol his
medice] lezve, defencent’s grant of MOLA for pleinmiiTs
sbsence does not consiinaie an sdmission that pleimif]
qualified for FMLA leave.

Pleimiff zipues thet he wes an elipible employee znd

kst defendent merfered with his FMLA rights by il
legally zesessing & point zgzinst him uvnder the ACP.
Pleintiff contends 1hat the Deparunemt of Lebor (DOL)
regulziions which govern imerpretation of the FMLA do
not jequire en employee’s twelve months of employment
10 be consecvtive; therefore, by counting his former ém-
ployment, plaintifl has worked for defendant for twelve
momhs, Furthermore, plainiff zsséns that he was not re-
hired 25 8 new employee; rzther, he was rerumned to work
with senfority in 1erms of vzcstion and other benefits un-
der the CBA. Pleinifl slleges {*29] 1thst be provided
notice 10 defendent regarding the rezson for his Jeave.
Plaimiff contends that even if he hadnt given proper no-
tice, defendent it extopped from srguing that he is not an
eligitle employee becevse defendant f5i%ed to notify its
employees of their FMLA rights a5 required by the Act.
Nor 2id defendant inguire into the reasons for plsintiffs
Jezve once it was pot on notice that he was off work for
medical ressons, Pleinif contends that summary judge
mem should be gresed in his fevor &5 to Count One |
beczese defendant’s zsressment of 8 point for his FMLA
qualifying sbience is 5 per s violation of the statute,

As noted ebove, in “order 16 meintsin 8 <lim under
29 U.S.C. § 2615(=)()), pleinmifl must demonstrete that
he wes zn cligible employee with 2 serjous bhezlth con-
ditfon, that defendant 6 8 covered employer under the
Act, £nd that defendent interfered with pleinifl's FMLA
rights. 2iller, S89 F. Supp. £45, 1997 WL 505654, 51 *1;
29 V.8.C. § 2615(=)(1). M is undisputed that defendant is
s covesed employer vndes the Act. n3 Nor does defendsnt
dispuie that the iMness from which pleindfl suffered and
for which he received vesiment in October [*30) 1995
constinntes 8 ferious medics] condition, Rather, 'defen-

dznt zrgues that i1 wer not required 10 grent FMLA leave

becsuse 1 wes not informed of the rezson for the leave
end thus kad no way 10 know that pleimifl wag suffer
irg fiom # seriovs medical condition. Finsily, defendamt
concedes et i plainiiT wvere zn o)igible employee and
notified defendant ihat he was suffering from a serjous
hezhth conéition, then srsessing » poimt epeinst plaincff
under the ACP would constitvie zn FMLA viclstion. (See
Doc. 15, def. memo. in opp. 10 pl. motion for pantial sum-
mary julgmen, pp. 1- 2), Therefore, 10 1esolve the parties”

cress moons for summary judgmemzs to Count One, the

Coun must determine whethes plaintiff hzs demonstzied
that he was sn c¥gible employee ind whether defendam
interfesed with his FMLA rights. -

‘n3 Employers covered by the FMLA inclode
those which "engzge in commerce or in sny in-
dustry o1 sctivity &fTecting commerce fwhich]) em- -
Floys 50 o7 more employees for esch working dsy
during czch of 20 of more celendar workwedks in
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ihe comrent or preceding celendar yean” 29 U.S.C.
§ 2611(4); S:wubl, 584 F. Supp. 1078, 1997 W1,

710276, 8179,
131
A, Plalmiff Is An E!ig:ble Emple\ee Under 1he
. FMLA L

For the sezsons set forth moze fully below, the Count

finds thar plainiiff §s an eligible employee vnder the
FMLA. First, the FMLA provides in peniinent part:
: N

The 1erm "eligible employee™ meent sn em-
ployee who has been employed-(3) for st
Tezst 12 months by the employer with re.
wpect 10 whom Jesve is requested undet sec-
* tion 2612 of [the Acl], snd (i) for at leam
1,250 hours of service with such emplayer
during the previovs 12- month period.

Z9ULS.C. § 261 1{Z)(A). Second, the DOL implemnening
regulations seiterate the sbove criterie end provide thate

The 12 months on employee must hove been
employed by ihe employer reed riot be con-
secutive months. W an employee i msin-
1sined on the peyroll for zny pan of & wecek,
including sny periods of peid or vnpzid leave
{sick, vzcation) during which other benefins
ol compensstion are piovided by the em-
rloyer (e.g. worker's compentztion, group
hezlth plan benefits, e1e, the week counts
88 8 week of employment. For purposes
of dewermining wheher interminent/czsuval
employment qualifics as "at Jezst twelve
months,” 52 weeks 38 deemed 10 be equal
10 12 }*32] months.

29 C.FR. § 825.110(b), 60 Fed. Rep, 2180 (1995)(em-
phesis edded).
Third, the DOL néu!ztions provide thats

v Whese the employee does not give norice - ~
of the need for leave more then rwo busi-
nesf deys prior 10 commencing leave, the
crrp]ovu will be deemed eligitle if the em-
ployer fzils 10 :dvise sthe emplovee that the
emmployee s not elipible within rwo business
days of receiving the employee’s notice.

79 C.FR. § £22.110(d) (J595). See cleo Miller, SE9 F.

Supp. 045, 1997 WL £02084, st *3. While an employee
is not 1equired 10 specifically designaie lesve as FMLA
Tesve or 10 invoke the Act by name, the employer has a
duty 10 ideniify znd record leave a8 FMLA leave, Miller,
CEQ F. Svpp. 945, 1997 WL 809684, at *4; 29 CFR.
§ 825.2C8(s). "Failure 10 s0 notify an eligible employee
EE10pE ihe employer from leter claiming that the employee
it incligitle.” Ja/err, 289 F. Supp. 945, 1297 WL 800684,
a1 %3,

It s vndisputed that plainiif] worked for defendamt .
frem Seprember 1974 untl March 1593, and from April
11, 1995, untd] December 18, 1995, At the time plein-
uff 100k lesve in Ocicber 1995, his cumulstive [*33]
employment with defendant excecded twenly years. Jt
is zlso undizpuied that between April 11, 1295, and
Ocicber 15, 1998, plainiifThed worked in excess of 1,250
howrs for defendin. Thus, plaintfl clearly saiisfied the
hous sequizernents for employee ¢ligibility undes the Act.
Furthermore, this Coun finds nothing in cither the regue
latiens of the stennte ftself which precludes plainii from
selying on s eumulative employment when determin-
ifg FMLA elipibility. Section 825.110(b)'s plein Tengusge -
%815 10 suppon defendent's srgument thet plsintifl is inel-
igible beczvse his twelve months of employment inctudes
employment prior 1o his resignstion in 1993, Contrary 10
defendant’s esrertions, the second and third sentences of
§ 825.310() do not icfer 1w or modify the first sentence,
Rauther, 7t is clenr fiom s plein reading of the statute thet
these sentences describe zhernste sitvztions which may
zi7ect the czleculstion of 8 person's employment. The ap-
pliceble regulstions pleinly state that the twelve months
of employment need not be consecutive, Nor is there eny
evidence on the 1ecprd indicsting that defendznt eves in-
formed pleiniiff that he was ineligible under the Act. Of
covrse, |*34) defendsm wpoes hat i3 hed no dury w
notify pleinifl regarding his elipibility becavse plainuff
fz7led 10 provide proper notice 10 defendant. However, as
wil} be dircvesed, infra, defendsmt cennot 1ely solely on
ruck en ergement where defendam fuiled 1o provide plsin.
i with the sequisiie informstion regarding his FMLA
rights znd jesponsibilitics. Moreover, the Cournt notes that
the definhiien of employer and employee under the FMLA
is1obe interpreted brczdly. Miller, SE9F. Supp. 548, 1297
WL E09084, at "2, In Fght of the fsc1 that plainaiff quale
iﬁct 2% an d}g‘hk f.n’p‘ﬁfét undd 3 p*’afnnad'ng ofﬂiﬁ

ihe s'zrumry znd rtgu!dory provisions cuad abcve, lhll
Coun finds that pleimiff is an cligible employee undes the
FMLA.

B. Genvine l:irves of Fset Exist Concerning
Whetker Defendznt Interfered With Plainiiif's FMLA

Rights
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The F"MLA contzing nolice provisions that govern
both =n employer’s duty to inform employees of their
rights under the FMLA (the employers "duty 10 post”)
snd an cmploye.: s duty 10 inform kit o1 her employer
1735) when he or she seeks 10 inveke FMLA sights
{ cmp]eyet notice provisions”). The guestion Lefore this
- Court is whethes defendznt was made evire that plainiff

“sovght FMLA quslifying _k‘.svt end whether defendent |

improperly dened such Jesve by zcressing s point vne
der tbe ACP znd therehy interfering with pleinufls nghls
undes the Act. Defendant argyes thet plsimiff's notice re-
gz ding his need for leave Wvas insufficient beczuse the
“doctor’s note that pleindfl presented 10 defendant fiiled
10 sizie anyihmg sbout plainiifl's medicsl condition. nd
Defendznt zsseris that there wes no informztion indicat
mg 1hat plaimifl was off wosk for 3 sesfous hezlth condie
 tion of that pleiniff sought 10 invoke FMLA protections,
Pleintfl counters that defencent f2iled 1o spprise Lim of
his FMLA rights znd 5 estopped fiom zrguing that his
notice was defective. Plainufl elso zssens that his notice
was sufficient 10 quelify his sbsence &5 an MOLA under
the ACP; therefore, the notice was sufficient under the

FMLA,

nd As sizied zbove, the nowe thar pleinifl
presenied vpon his retom 10 work following his
Cciober- 1295 shrence siztes in iis entirery, "OfF
work fiom October 17 10 October 23, 1995 znd
was signed by Dr. Marvm Willizms. (M:tch:i] AfT,

Ex. 8, stisched).

i*36)
The FMLA 1equires employess 1o notify employees of

their rights end responsibilives undes the ACL The stzrore

provides in pcmmm park

Ezch employer shell pestend keep posted in
conspicuous places on e promites of the
ermployer where notites 10 employces end
spplicents Jor employment zre customarily
posted, & notice, 10 be pregeied oy spproved
by the Secretary [of Lzbor], sening forth ex.
cerpts fiom, or rummsernies of, the peninent

provisions of the sizwie] end informetion...

periaining 1o the filing of & charge,

29 US.C. § 2619(z). Funihermore, the DOL regulstions
piovides 1hat if zn employer Las wrinen guidelines for
employees concerning employee lezve rights, such 25 zn
employee handbook, informstion 1epaiding FMLA enii-
derments and emplover obligziions under the Act must be
included in 1the Lencbook o1 in znother writen document.
29 CFR. § 825.201(e){}). In z0dition, the scgolztions

sizte thatt

The cmployer shell 2lso provide the em-
ployee with wiinen notice detsiling the spes
¢ific expeciations and obligations of the em-
ployee end explaining the consequences of a
fzilure 10 meet those obligations. . . . Such
specific notice must include,'as [* 37] =ppro-
prizte: .. (if) eny requirements for the em-
ployeeto fumish medical cenification of a se-
rious heslth condition and the consequences

of fzsiling1o doso. ...
29 C.F.R. § £25.201(t)()). Finally, the segulations swsie
ka1 if 20 employer J&ils 10 provide notice In sccordence
with the yeguletory provisions st forth sbove, the em-
ployer mey not ke action sgsinst an employee for failure
10 comply with eny provision required 10 be set forth jn-
the notice. 29 C.F.R. § 825.301(f}.

The employee notice provisions set forth in the statote
z1e silent as 10 girustions in which an eligible employce's
need for FMLA lezve is unforcieesble, such ax an emers
gency health condition thet sffects cither the employee or
child of the employee. See 29 U.S.C. § 2612(c). Howeves,
the segulstions do zddress the issue of unforeseesble
leeve, Under the 1egulstions, when an employee’s need
for leeve is vnforeseezble, the employee. is requirzd 10
give notice of the need for leave 10 the employer "zs roon
2s przcticzble vnder the fucs 2nd circomsiznces of the
garicular czse.” 29 C.F.R. § 825.303(s). Funihenmore, the
employee need not expressly zssen rights under the Actor
evenmention |* 8] the FMLA; rsthes, the employee need
merely stzie that Jezve §5 necded. 29 CFR. § £25.303(b)
The employer is 1hen expecied 10 obzin any addiional
iequired information throvgh informsl meens. M, Thus,
10 determnine whether an employee’s notice of the need
for FMLA leave is sufficient and whether defendant has
s duty to inguire fordher Ino the employee's request for
lezve, the Court's inguiry mest focus on “whethes the in-
formaion impaned 1o the employer is sufficient 1o rezson-
sbly epprise Bt of the employee’s request 10 ke time off
for 5 serjous Liezlth condition.” Gay v. Gilmon Poper Co.,
325 F.2d 1432, 1435 (11ih Cin, 1297){quoting Monuel

Vesslche Polymers Corp., 66 F.3d 758, 764 (Sth Cir, .

1995))(£n=:ma3 guoiztions omitied). In other words, the
Coun must determine whether, vnder the circumstsnces,
he employee hes provided the employer with information
sufficient 10 put the employer on notjce that there is & pos-
sible FMLA lcave situztion. Gay, 125 F.3d a1 14335-36
{citing Price v City of Fort Wayne, 117 F.3d 1022, 1026
{7th Cir. 1967)). On the other bend, if an employce feils
10 picduce 1equested medical cenification subsiamisting
his need fo3 FMLA [729) lezve due 10 5 seriovs health
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condition, the lezve 8 not considered FMLA Jezve, 29
C.FR. § 825.512(b).

To 1exolve the within motion, the Coun bepins with s
review of certzin vndisputed facis, First, jt is undispored
that pleinifTs October 17, 1995 zbsence from work was
vnforeseezble, Second, i undispuied that plainiff was
off work for e seriovs heslth-condition. Third, it is undis-
puted that defendent fziled 10 comply with the FTMLAY
employer pesting provisions. Founh, it is undisputed that
pleiniid &id not provide medical cenificztion 10 subsiane
tzte his need for FMLA leave until spproximstely eight
months efier he was di’id"arged

- Undes the facts znd circumsiences of this cese, the
qnfmon of whether the notice pl mnﬂpmv;dtd follow-
ing his ebsence was sufficient 1o zppiise the defendam
ihat his lezve was potentizlly FMLA guelifying s one
which must be resolved by the tier of fzet. On one Lznd,
pleintiffs notice fziled 10 stz1e eny rezzons for his sb-
sence o1 indicsie the besis for the medical veziment he

zeceived in October 1295, On the ciher hend, the S5t thet

1he note came from pleinifls wesiing physician migh
lesd she trier of foct 10 Cetermine that §t |"40] "put the
ermplayer cn notice ihat there i & possible FMLA leave
sireztion.” Gay, 125 F.2d a1 1435- 26, Genuvine fesves of
fact exist concerning what plainifl reld his svpendsors
when he was off work 2nd what bis supervisors sequired
of him =5 Ty 25 xeparsirg his condition end setum 10 work
statos. Jerues of foet 2lro exist g5 10 whether p,gmuﬁ'gavt
notice “:f soon &8 p:acncgblc vrder the clicumsiznces.
M the wier of fact concludes that defendent wes on notice
that the Ocicber sbrences were potential FMLA quslify.
ing Yesve, ithen the defendant should Lave inguired further
regziding the 1ezsons Jor pleimifis Jezve. 29 C.FR, §
828.303(b). See Brennion v Oshhosh B'Gesh, Inc., §97F.
Supp. 1028, 1038-29 (M.D. Tenn, 1385} where plainifl
geve emplover sufficient notice, zcsexsmen of point une
der lezve policy vielsied FMLAY; Willioms v Shencrge,
Inc., €36 . Supp. 509, 1597 WL 722029, 21 10 (W.D. Pa
}997) While plainiiff contends thst he was in 1ouch with
%is supervizors during bif ebsence, the secord is unclear
=8 10 whether he 101d them anything concerning the nae
rere of hit medical problem 1o spprise defendant that he

suffered from s serjous [741] hézhh condition. i 1he tier )
of foct concudes ihat pleiniffs notice was InsUfficientio™™

inform defendant of 1he need for FMLA lesve, if pleimiff

%iled to provide defendsnmt with jequesied mfom‘.snon
zfgozd.ng the rznre of Lis condition, or if p,amnﬁ’ did
not provide nmc!y notice, 1ecovery on this clzim may be
precladed, See Gay, 125 F.3d 81 1435-36. The plsimiffs
clinica) depression is 5 fecior affeciing the timeliness of
hLis povice 10 defendent which the wrier of facr must weigh
in zddition 10 the other T in this czse,

As for pleiniffs srgument that defendznt fziled 10
pm}ﬂ}y pest FMLA informstion, plainiff doeg not have
s priveie nght of aciion zgainst defendsnt for its feil
wre 10 post. Jeszie v, Corter Health Cere Certer, Inc.,
°26 F, c'upp 613, 617 (E.D. Ky. 1996); Nevertheless,
such & feflure mzy consiinne or coptribuie to interferénce
with pleimifl's FMLA nghts, LoCoparra v FPergoment
Reme Cerers, Inc., 82 F. Supp, 213 (SDN.Y, 1997).
Furikermore, defendent's feilure 10 post FMLA infonms-
Yon o1 provide wrinen documents 10 employees regarding
thelr FMLA rights may estop defendsnt from ssserting
thet pleinifTs aNegedly defective notice [*42] precludes
pleinifls clzim thot he was improperly asseseed 2 point
under the ACP. Swubl, £84 F. Supp. 1075, 1597 WL
710276, a1 *11. In osder 10 determine whether the estop-
pei docirine zpplies 10 the facts of his case, the wier of

fsermest consider 211 the faats, mdndmgthﬁJaplamnﬂ' .
T:ad zny independent knowledge of the FMLA provisions
o1 whether he detrimentally relied on the information (or
Yack thereof) provided 10 him by defendant in submirdng
notice following his unforeseesble sbsence. n5 Beczuse
penvine Sssues of fuct exist conterning the notice of em-
p]cyc: rights end obligetions provided to pleiniiff, what
inquiry, if sny, defendent made imo pleiniifls resrons for

1zking leeve, and the <uﬂicacncy of plainiff's notice 10
defendent, the parijes’ cross-motions for summary judg. -
ment 28 10 Count One should be denjed .

n5 While :ome courts might resd 29 CFR.
§ 825.301(f) =5 conchusively estopping defendant
fiom szising » defense of insufficier notice, this
Coun finds that the bener view is that estop-
pel may =pply if the focts suppont such 8 ju.
dicklly crafied equitsble remedy. See Holke w
Drecdrouvght Morine, Ine,, 954 F. Supp. 1133,
1137 (E.D. Vs, 1897). While this Coun in no way
conctudes that the DOL regulstions are unconstit.
tlonal, the Coun doces find that the rezsoning of the
Wolke decision with respect 10 the estoppel provie
tions of the chg'b:hry:egulanen is equally apphca-
ble 10 the prezent qummn of sufficiency of notice,

See id

[*43) ) 7 7 ,
Beceuse this Coun recommends thai defendant's mo-
tjon 10 dismiss, o7 in the shemstive for summary judg.
ment, be piznted in pant end denjed in pan, defendant

motion to sizy discovery pending resolution of the par-

es* disposiiive motions (Doc. 3) is hereby DENIED AS

2007,
IT IS THEREFQRE RECOMMENDED THAT:

Defencent’s moiion o dismiss, or in the shemstive,
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Tor rumimery jodgment {Doc. 2) be GRANTED IN PART
znd DENIED IN PART such 1hat Counmt Two of the
Complzint be dism:'sscd' and .

Pleimiffs pari alrummary_]uégmfm motion{Doc, 10}
be DENIED.
ITIS THEREFQRE ORDERED THAT:

Defendent's motion lﬂ';stay Siscovery pending 1ess
olution of the panies’ disposfiive mations (Doc. 3) is
DENIED AS MOOT.

Date: Murch 3, 1998
Timothy S. Hogan
| United Ststes Mzgistrzte Judpe
NOTICE

Ansched hereto it the Repon zn:d Recommended de-
cision of the Honorzble Timothy 8. Hogen, United Sizies

Mzepisuzie Judge, which was filed on 3!3198 Any p&ﬂ)’
mey object 10 the Megistyate's ﬁndmns, recommenda-
tions, end seport whkin 1en (10) days zfier being served
with 2 copy thereof o1 further appes] is waived. See United
Stzies v, Walters, 638 F.2d 947 (6th Cir. 1981). Soch par-
ties shzll [*44] file with the Clerk of Count, and serve
on &} Partdes, the Judge, znd the Msgisuste, 8 written
Motion 10 Review which shall specifically idemify the
poniiens of the proposed findings, recommendations, of
report 10 which objection is mede zlong with 2 memo-
rendumn of 1aw senting forth the basis for such o’bj’cch'on,
{such pamcs shall file with the Clerk 8 tensaript of the
specific pomom of any evidentiary pmcccdings 1o which
zn ob_]emon is mzde),

In the event 8 party files 8 Motion 10 Review the
Megpicnzie's Findings, Recommendstions snd Report, &)
other parijes :kzll respend to s:id Motion 10 Review
within ten (10) dzvs zfies being served » copy thereof.
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MICHAEL 8. MITCHELL, Plainuiffs) v C{)NTINENTA!; PLASTIC CONTAINERS,
INC,, Defendzni(s) )

Caze No. C-1-97-412

UNITED STATES DJSTR]CT COLRT FORTBE ‘OUTHERN DISTRICT OF OHJO, ‘

ke

\’ESTERN DIVISION

1998 UK. Dirt. LEX]S 27464

A _March 27, 1598, Filed

. PRIOR HISTORY: [*}] Adoping M:gistetes

Docement of Mzich 3, 1998, Reported 20 808 U S,

_ Dist, LEXIS 21468,

COUNSEL: For MICHAEL § MITCHELL, pleiniff
Lee Homberger, Cincinnsti, OH..

For CONTINENTAL FLASTIC CONTAINERS INC,
defendant: - A Paotricis Divhus-Myers, Jeckson Lewis
Schmh.}cz & Krupman, Pitcburgh, PA.

For CONTI\’ NTAL PLASTIC. CONTAINERS ING,
defendznt: Cary Edward Becker, Dinsmore & Shohl,

Hamihon, OR.

JUDGES: Suszn J, Dlont, Jn(?ge. Unlied S1z1e8 Disvler
Coun, )

OPINIONBY: Svszn ). Dlon

© QOFINION:

GRDER
This mener §s befere the Count pursuent 10 the Oider

of General Reference in the United Siates Disuict Count
for the Southers Distict of Okio Western Division 1o the
Uniied Stztes Mzgistrate Jodge. Pursuent 1o such refer-

© ence, the Mzgisuzie Judge reviewed the plesdings and

filed with this Court 8 Repont and Recommendstions,
Subsequenily, the panjes filed objccimns to such Repont
and Recommendsiions,

The Count has reviewed the compxchensive findings
of the Mzpistrate Judge snd considered de novo a1 of the
filings In his mener. Upon consideration of the forepo-
ing, the Coun does determiine that such Recommendations
should be sdopred. .

Accordingly, defendent’s motion to dismise, or in the
shernstive, for summary judgment 35 hereby GRANTED
IN PART #nd DENIED IN PART such that Coum
[*2] Two of the Complaint is bereby DISMISSED,
Furthermore, plaintfT's motion for partsl summary judgs

ment is hereby DENIED,
1T ]S SO CRDERED.
Svsen I Dlom, Judge
United Siz1es Diswict Count
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