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No. 06-1633 

UNITED STATES COURT OF APPEALS 
FOR THE FIRST CIRCUIT 

KENNETH RUCKER, 

plaintiff-Appellant, 

v. 

LEE HOLDING CO. D/B/A LEE AUTO MALLS, 

Defendant-Appellee. 

On Appeal from the United States District Court 
for the District of Maine 

BRIEF FOR THE SECRETARY OF LABOR AS AMICUS CURIAE 
IN SUPPORT OF PLAINTIFF-APPELLANT 

STATEMENT OF INTEREST OF THE SECRETARY OF LABOR 

Pursuant to the Order of this Court dated August 21, 2006, 

and Federal Rule of Appellate Procedure 29(a), the Secretary of 

Labor ("Secretary") submits this brief as amicus curiae in 

support of Plaintiff-Appellant, Kenneth Rucker. This case 

concerns the proper interpretation of the requirement in the 

Family and l1edical Leave Act ("FMLA" or "Act"), and the 

Department of Labor's ("Department H
) implementing regulations, 

that an "eligible employee H must have been employed for at least 

12 months by the employer with respect to whom the FMLA leave is 

requested. 29 U.S.C. 2611 (2) (A) (i); 29 C.F.R. 825.1Hl(a) (1). 

Because the Department is responsible for the administration and 



enforcement of the Fl"lLA, ~ 29 U. S. C. 2616 (a), 2617 (b) ,(d), and 

is responsible for promulgating legislative rules under the FMLA, 

see 29 U.S.C. 2654, it has a paramount interest in the correct 

interpretation of the Act and the Department's applicable 

regulations. 

STATEMENT OF THE ISSUE 

Whether an employee met the 12-month employment eligibility 

requirement for taking FMLA leave when there was a break in 

service of five years between his prior employment of five years 

and his more recent employment of approximately seven months with 

the same employer. 
'. 

STATEMENT OF THE CASE 

A. Statement of Facts and Course of Proceedinos 

The plaintiff, Kenneth Rucker, worked at Lee Holding 

Company, d/b/a Lee Auto Malls ("Lee"), for approximately five 

years, at which point he left his employment there for about five 

years. Appendix ("App.") at 5. Lee rehired Rucker on June 4, 

2004, following the five-year absence. Id. Rucker worked full-

time, averaging 48 hours a week, until January 20, 2005, when he 

suffered a back injury. Id. He underwent medical treatment and 

missed approximately 13 days of work from January 20 until. March 

7, 2005. Jd. On March 7, 2005, Lee discharged Rucker allegedly 

because he took leave to undergo medical treatment for his back 

2 



injury. rd. 1 

On January 5, 2006, Rucker filed a complaint in district 

court alleging that Lee violated the HILA by terminating him for 

taking medical l~ave under the Act. App. at 1-3. The district 

court granted Lee.~ s motion to dismiss under Federal Rule of Civil 

Procedure 12(b) (S? on March 10, 2006, after determining that 

Rucker wa's not an. eligible employee under the 12-month employment 

requirement of the FMLA. App. at 4, 6-9; ~ 29 U.S.C. 

2611 (2) (Al (i). Rucker appealed to this Court. 

B. District Court Decision 

The district court posed the issue as whether, for purposes 

of meeting the 12-month eligibility requirement at 29 U.S.C. 

2611 (2) (A) (i), Rucker could add his previous five years of 

employment to his" recent period of approximately seven months of 

employment with the same employer, when there was an intervening 

gap of five years between the two periods. App. at 5. 2 The 

court interpreted the language in the applicable regulation 

For purposes of Lee's motion to dismiss, the district 
court assumed Rucker's allegation as to the reason for his 
discharge to be true. See McLauohlin v. Boston Harbor Cruise 
Lines. Inc., 419 F.3d 47, 50 (1st Cir. 2005) (~[W]e must assume 
that all well-pleaded allegations in McLaughlin's complaint are 
true, and we must indulge all reasonable inferences from these 
allegations in her favor."). 

2 For purposes of the motion to dismiss, both parties 
assumed that Rucker met the eligibility requirement of having 
worked at lEast 1250 hours during the 12-month period preceding 
his leave. App. at 5; 29 U.S.C. 2611(2) (Al (ii). 
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stating that the 12-month employment requirement need not be 

consecutive to mean that, although brief interruptions in 

employment would not affect eligibility, two periods of 

employment separated by a "limitless» number of years cannot be 

combined to establish FMLA eligibility. Td. at 3-4; 29 C.P.R. 

825.110(b). The court concluded that "[wjhile [the regulation] 

accommodates individuals whose employment might be intermittent 

or casual, it makes no allowance for an employee who severs all 

ties with the employer for a period of years before returning.­

App. at 7. 

~p this regard, the district court noted that Congress was 

silent with regard to the eligibility of full-time, year~round 

employees who completely terminate their employment prior to 

returning to their jobs. App. at 7. In the court's view, it 

could not "imagine that the legislature would, without discussing 

or debating the issue, draft a statute allowing an employee to 

leave an employer for years or decades, only to return and 

immediately become an eligible employee under the twelve-month 

requirement.» Td. Thus, without a clear showing by Congress, 

the district court was unwilling to allow Rucker to combine his 

recent employment of approximately seven months with his previous 

five-year employment period to meet the 12-month threshold 

eligibility requirement under the FMLA. Td. 



SUMMARY OF ARGUMENT 

The language of the FMLA is ambiguous as to whether a 

significant break in service between employment periods with the 

same employer; such as the five-year break in this case, 

precludes meeting, the 12-month eligibility requirement. The 

district court's''conclusion that such·a break precluded Rucker 
. . " 

from satisfying this requirement is certainly a permissible 

interpretation of the statutory provision. However, the 

Department's regulation, particularly as clarified by'the 

regulatory preamble, provided a different permissible 

interpretation of the provision; thus, the court's dismissal of 

Rucker's claim was erroneous. 

The Department's regulation at 29 C.F.R. 825.110(b), issued 

pursuant to expre'ss congressional authorization and after notice 

and comment, states that the 12 months an employee must have been 

employed by a particular employer "need not be consecutive 

months. u This legislative rule, however, does not specifically 

answer the question posed by this case -- whether a five-year gap 

between periods of employment defeats the 12-month eligibility 

requirement. The preamble clarifies the regulation and, as a 

permissible interpretation of the Department's own regulation, is 

entitled to controlling Auer deference. 

In the preamble, the Department explicitly rejected 

"limiting the 12 months of service to the period immediately 
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preceding the commencement of leave,n and "excluding any 

employment experience prior to an employee resignation or 

employer-initiated termination that occurred more than two years 

before the current date of reemployment. n 60 Fed. Reg. 2180; 

2185 (Jan. 6, 1995). In this regard, the preamble explained that 

an employee's previous employment history generally will be 

disclosed upon his reapplying for employment with the same 

employer, and may be confirmed by the employer's records. Id. 

Thus, the district court erred by dismissing Rucker's FMLA 

claim on the ground that he severed all ties with his employer 

before· returning years later. A break of five years, however, 

might very well constitute the outer bounds of eligibility in 

light of the underlying rationale provided in the preamble 

that, at some point, a break in employment would effectively 

sever the requisite connection between the employer and employee. 

ARGUNENT 

THE DEPARTI>1ENT'S REGULATION AT 29 C. F. R. 825.110 (b), AS 
CLARIFIED BY THE REGULATORY PR~~BLE, ESTABLISHES THAT 
RUCKER SATISFIED THE 12-1>10NTH El~PLOYNENT ELIGIBILITY 
REQUIRENENT 

A. The FNLA Is Silent as to Hhether an Emoloyee, to Be FM1J\ 
Eligible, Hust Be Emoloyed for 12 Consecutive Honths with His 
Current Employer 

l1hen interpreting a statute, a court must begin with the 

language of that statute to determine whether it,has a plain 

meaning. See Chevron U.S.A. Inc. v. Natural Res. Def. Council, 

Inc., 167 U.S. 837, 842-43 (1984). Thus, the first step in any 

6 



statutorycons'truction case is to determine "whether that 

language at issue has a plain and unambiguous meaning with regard 

to the particula,r dispute in the case." Barnhart v. Siomon Coal 

Co., 534 U.S. 438, 450 (2002) (citation and internal quotation 
, 4~ 

marks omitted).' If "the statutory language is unambiguous and 

the statutory scheme is coherent," the inquiry ceases. Id • 
.; i 

(same) •. ,' The statutory language is silent with regard to whether 
" 

an employee, to be eligible under the FMLA, must be employed for 

12 consecutive months immediately prior to the requested leave. 3 

B. The DeDartment's Annlicable Reoulation at 29 C.F.R. 
825.110(bl States that the 12 Months Need Not Be Consecutive. but 
Does Not Resolve Nhether a Five-Year Break in Service Is. 
Disqualifying 

1. "[I)f the statute is silent or ambiguous with respect to 

the specific issue, the question for the court is whether the 

agency's answer is based on a permissible construction of the 

statute.- Chevron, 467 U.S. at 843. In light of the silence of 

the statute in regard to whether the 12 months must immediately 

precede the commencement of an employee's leave, this Court must 

defer to the implementing agency's reasonable interpretation of 

3 of course, the question in this case is whether the 
required 12 months "on-the-payroll" must be both consecutive and 
immediately preceding the request for leave. Nhen the 
Department's regulation at 29 C.F.R. 825.110(b) states that the 
12-month period need not be "consecutive," see infra, it 
necessarily is stating that the 12 months need not immediately 
precede the taking of leave. Cf. 29 U.S.C. 2611 (2) (A) (li) 
(requiring that the requisite 1250 hours of service with an 
employer take place "during the previous 12-month period"). 
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the ambiguous provision. See Jd. at 843-44; see also United 

States v. Mead CorD., 533 U.S. 218, 229 (2001). As this Court 

has stated, "If congressional intent is unclear and an agency's 

interpretation of a statute that it administers is reasonable,an 

inquiring court must defer to that interpretation." Dominion 

Energy Brayton Point, LLC v. Johnson, 443 F.3d 12, 15 (lstCir. 

2006); see also Harrell v. United States Postal Serv., 445 F.3d 

913, 925 (7th Cir. 2006) ("Chevron instructs that we must defer 

to the reasonable interpretation of an agency tasked with 

administering" a statute like the FMLA) , Detition for cert. 

filed, 75 U.S.L.W. 3066 (U.S. Aug. 2, 2006) (No. 06-192). 'The 
" 

Supreme Court recently reiterated that "Ii]f a statute is 

ambiguous, and if the implementing agency's constructiqn is 

reasonable, Chevron requires a federal court to accept the 

agency's construction of the statute, even if the agency's 

reading differs from what the court believes is the best 

statutory interpretation." Nat'l Cable & Telecomms. Ass'n v. 

Brand X Internet Servs., 125 S. Ct. 2688, 2699 (2005). This is 

because "Chevron's premise is that it is for agencies, not 

courts, to fill statutory gaps.- Jd. at 2700. 

Chevron applies where Congress has delegated to an agency 

authority to "speak with the force of law." Mead, 533 U.S. at 

229. As the Supreme Court noted in Mead, "[A] very good 

indicator of delegation meriting Chevron treatment [can be found] 
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in express congressional authorizations to engage in the process 

of rulemaking . . . that produces regulations. . for which 

deference is claimed. n Td. Thus, a regulation promulgated· 

pursuant to expr~ss congressional authorization and after notice 

and comment must be given "controlling weight unless [it is] 

arbitrary, capric'ious, or manifestly contrary to the statute." 

United States v. O'HaDan, 521 U.S. 642, 673 (1997) (citation and 

internal quotation marks omitted); see also Mass. v. FDIC, 

102 F.3d 615, 621 (1st Cir. 1996). 

Under the FMLA, Congress explicitly delegated authority to 

the Department to 'issue rules and regulations "necessary to carry 

out [the Act].n 29 U.S.C. 2654. This is precisely the kind of 

express delegation that warrants application of Chevron to an 

agency's interpretation of an ambiguous statute. See Mead, 

533 U.S. at 229; see also O'Haoan, 521 U.S. at 673. 

The Department clearly exercised its delegated rulemaking 

authority when it promulgated the FMLA regulations at 29 C.F.R. 

Part 825 after notice and comment. Shortly following the FMLA's 

passage on February 5, 1993, the Department issued a Notice of 

Proposed Rulemaking inviting public comment on issues to be 

addressed in the implementing regulations. See 58 Fed. Reg. 

13,394 (Mar. 10, 1993). The Department published an Interim 

Final Rule and a request for further comments in the Federal 

Register on June 4, 1993. See 58 Fed. Reg. 31,794. After 

9 



careful consideration of the comments it received, the Department 

promulgated its Final Rule. See 60 Fed. Reg. at 2180. Thus, the 

regulation at issue here, 29 C.F.R. 825.110, which was 

promulgated pursu,ant to explicit congressional authorization arid 

after notice and comment, is a legislative rule warranting 

Chevron deference insofar as it directly addresses whether the 12 

months are required to be consecutive. See Mead, 533 U.S. at 

230-31. 

2. The Department's legislative rule at 29 C.F.R. 825.110 

states in relevant part that an Ueligible employee- is someone 

who U(:) [hlas been employed by the employer for at least 12 

months, and (2) [hlas been employed for at least 1,250 hours of 

service during the 12-month period immediately preceding the 

commencement of the leave.- 29 C.F.R. 825.110(a). That portion 

of the regulation tracks the statutory language. The regulation 

further states: 

The 12 months an employee must have been 
employed by the employer need not be 
consecutive months. If an employee is 
maintained on the payroll for any part of a 
week, including any periods of paid or unpaid 
leave (sick, vacation) during which other 
benefits or compensation are provided by the 
employer (e.g. workers' compensation, group 
health plan benefits, etc.), the week counts 
as a week of employment. For purposes of 
determining whether intermittent/occasional/ 
casual employment qualifies as Uat least 12 
months,· 52 weeks is deemed to be equal to 12 
months. 

29 C.F.R. 825.110(b) (emphasis added). 

10 



The first s~ntence of the regulation, by expressly stating 

that the 12 months "need not be consecutive months," makes clear 

that the 12 months need not be continuous, i.e., there can be a 

break in service .• wi thout defeating eligibility under the FMLA. 

29 C.F.R. 825.110(b). The next sentence of the regulation sets 

out how a week of' employment is determined for purposes of 

meeting the 12-month eligibility requirement. The regulation 

states that a week is counted as a week of employment if an 

employee is maintained on the payroll for any part of that week 

during which other benefits or compensation are provided by the 

employer. See 29 C.F.R. 825.110(b); cf. Walters v. Metro. Educ. 

Enters .. Inc., 519 U.S. 202, 207 (1997) (EEOC reasonably adopted 

"payroll method" under Title VII). 

The last sentence follows logically from the preceding 

sentences, stating that for purposes of determining whether 

"intermittent/occasional/casual employment qualifies as at least 

12 months, 52 weeks is deemed to be equal to 12 months." 29 

C.F.R. 825.110 (b) (emphasis added) (internal quot.ation marks 

omitted). Thus, this last sentence, by referring to intermittent 

employment, reinforces that the required 12 months of employment 

need not be continuous. Accord 29 C.F.R. 825.800 ("E1igib1e 

employee means: (1) An employee who has been employed for a total 

of at least 12 months by the employer on the date on which any 

Fl>1LA leave is to commence; and (2) 1-vho, on the date on which any 

11 



FMLA leave is to commence, has been employed for at least. 1,250 

hours of service with such employer during the previous 12-month 

period . .n) (italics in original; emphasis added).f 

Therefore, altho~gh the plain language of the Department's 

regulations does not resolve whether the five-year gap between 

Rucker's two periods of employment totaling 12 months renders him 

ineligible under.the FMLA or necessarily refute the district 

court's result, it does definitively direct that the 12. months 

are not required to be consecutive. 

C. The Reaulatory Preamble Clarifies that Ereaks in Service of 
Two Years Hould Not Be Disaualifying 

The question presented by this case is addressed by the 

Department's interpretation contained in the regulatory preamble, 

and that interpretation supports a reversal of the district 

court's dismissal of Rucker's complaint. In the preamble, the 

Department considered and expressly rejected certain limitations 

on the 12-month employment requirement. The relevant section of 

the preamble, addressing 29 C.F.R. 825.110, states as follows: 

To be eligible ,for FMLA leave, an 
employee must have been employed for at least 
12 months with the employer, and the 12 
months need not be consecutive. Several 
commenters stated that determining past 

• The opinion letters of the Hage and Hour Division of the 
Department ("Hage-Hour") are consistent with the interpretation 
set out in the legislative rule. See,~, Hage-Hour Opinion 
Letter, Fl~LA 2004-4, 2004 HL 3177913 (Oct. 25, 2004) ("The 12 
months the employee has to have worked do not have to be 
consecut i ve . ") . 
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employment was burdensome, too indefinite, 
and urged various' limitations on a 12-month 
coverage test. The Burroughs Wellcome 
Company suggested excluding any employment 
experience prior to an employee resignatio:n 
or employer-initiated termination that 
occurred more 'than two years before the 
current date of employment. Another 
commenter; the State of Kansas Department of 
Administration, suggested limiting the 12' 
months 'of service to the period immediately 
preceding the commencement of leave. The 
ERISA Industry Committee argued that the 12 
months should be either consecutive months, 
or 12 months of service as computed under 
bridging rules applicable to employer's 
pension plans. 

Many employers require prospective 
employees to submit applications for 
employment which disclose employees' previous 
employment histories. Thus, the information 
regarding previous employment with an 
employer should be readily available and may 
be confirmed by the employer's records if a 
question arises. Further, there is no basis 
under the statute or its legislative history 
to adopt these suggestions. 

60 Fed. Reg. at 2185. 

Thus, the DepartmEnt rejected specific suggestions that 

would have required the 12 months of employment immediately to 

precede the taking of leave, or that would have permitted a 

short break in service (e.g., two years) to defeat the 12-month 

employment eligibility requirement. See 60 Fed. Reg. at 2185. 5 

The preamble makes clear that the final regulatory test would not 

be an imposition on employers, because an employee's application 

The Department did not address the effect of longer 
breaks in service. 
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for employment likely would disclose any previous employment, and 

that this information could be confirmed by the employer's 

records. rd. This refusal to accede to suggestions to limit 

eligibility based on a short break in service, taken together 

with the accompanying rationale, supports the conclusion that a 

five-year break in service, such as the one between Rucker's two 

periods of employment, does not unambiguously preclude 

eligibility under the FMLA's 12-month employment requirement.' 

Courts must give substantial deference to an agency's 

interpretation of its own regulations. Auer v. Robbins, 519 U.S. 

452, 461 (19.97). Thus, because the legislative rule is ambiguous 

as to whether an employee with a five-year gap between periods of 

employment maintains his eligibility under the statutory 12~month 

requirement, the Department's preamble statement (as well as the 

views expressed in this brief) should control. See Thomas 

Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994); ~ ~ 

Auer, 51.9 U.S. at 462 (deference to brief); SenDer v. City of 

~~erdeen. S.D., __ F.3d __ , 2006 WL 2787852, at *3 (8th Cir. 

Sept. 29, 2006) (controlling deference to the Department's 

consistent interpretation of its own regulation as contained in 

6 As discussed infra, however; the Department does not 
believe that, for purposes of establishing eligibility, the 
permitted length of intervening time between employment periods 
with the same employer is unlimited. Certainly, the longer the 
break in service, the less likely an employee is to satisfy the 
12-month eligibility requirement. 



the preamble, a ~age-Hour opinion letter, and the Department's 

amicus brief); Acs v. Detroit Edison Co., 444 F.3d 763, 770 

(6th Cir. 2006)kontrolling deference accorded to a' Wage-Hour 

opinion letter i:;.terpreting the Department's own regulation); 

Belt v. EmCare. Inc., 444 F.3d 403, 415 (5th Cir. 2006) 
" 

(controlling deference given ,to the Department's interpretation 

of a regu'lation tpat was set out in an amicus brief, a Wage-Hour 

opinion letter,', and Wage and Hour's Field Operations Handbook); 

DeBraska v. City of Milwaukee, 131 F. Supp. 2d 1032, 1034-37 

(E.D. Wis. 2000) (controlling Auer deference accorded to 

Department's prea~le, opinion letter, and amicus brief when the 

applicable regulations were deemed ambiguous); cf. Perez v. 

Radioshack Corp., No. 02-C-7884, 2005 WL 2897378, at *5 

(N.D. Ill. Nov. 1', 2005) (referring to the preamble of newly 

issued Department regulations (29 C.F.R. Part 541) to explain the 

number of hours needed to meet the supervision requirement of the 

executive exemption from the Fair Labor Standards Act's ("FLSA") 

overtime provision); Robinson-Smith v. Gov't Emo]oyees Ins. Co., 

323 F. Supp. 2d 12, 21-22 (D.D.C. 2004) (relying on the 

regulatory preamble to clarify newly issued Department 

regulations (29 C.F.R. Part 541) concerning the applicability of 

the administrative exemption from the overtime pay requirement of 

the FLSA). 
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D. The Decartment's Reoulation at 29 C.F.R. 825.110Cbl as· 
Clarified by the Reoulatory Preamble Is a Permissible 
Construction of the FMLA's 12-Month Elioibility Requirement 

The Department's interpretation, that the 12 months ~need 

not be consecutive months" (29 C.F.R. 825.110(b)} and that a two-

year break in service between two employment periods does not 

defeat eligibility (preamble), is a permissible (although not the 

only) reading of the statute. It is supported by the language, 

structure, legislative history, and purposes of the statue. 

1. The FMLA defines·an ~eligible employee- as ~raJn 

employee who has been employed -- (i) for at least 12 months by 

the employer with respect to whom leave is requested ••• ;"and ., 

(ii) for at least 1,250 hours of service with such employer 

during the previous 12-month period." 29 U.S.C •. 2611(2) (A). It 

is significant that, with respect to the first prong, there is no 

limiting language as to when the 12 months must be served prior 

to the commencement of leave; by contrast, the 1250 hours must be 

served "during the orevious 12-month period." Compare 29 U.S.C. 

2611 (2) (A) (i) with 29 U.S.C. 2611 (2) (A) (ii) (emphasis added); see 

Dudley v. Hannaford Bros. Co., 333 F.3d 299, 309 (1st Cir. 2003) 

(by utilizing particular language in one section of a statute, 

but omitting it in another, Congress is generally presumed. to be 

acting intentionally); Trenkler v. United States, 268 F.3d 16, 23 
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(1st Cir. 2001) (same).' 

Congress thu~ provided two distinct tests for FMLA 

eligibility and, 'consequently, two separate means of" establishing 

the requisite connection with one's employer before an employee 

can take leave under the Act. The first prong is an employment 

requirement of 12,months with no explicit limiting temporal 

component: . See 2~ U.S:C. 2611 (2) (A) (i). The second criterion is 

an hours of work requirement -- "1,250 hours of service with [the 

same] employer" -- with a specific temporal component -- "during 

the previous 12-month period." 29 U.S.C. 2611 (2) (A) (ii). See 

Kosakow v. New Rochelle Radiology Assocs .. P.C., 274 F.3d 706, 

722 (2d Cir. 2001) ("In sum, questions of fact exist with respect 

to all three categories of hours Kosakow claims beyond the time 

reflected on her timesheets. If these questions are resolved in 

her favor, she will have worked 1259.75 hours in the twelve 

7 Congress know.s how explicitly to limit an employment 
period. For instance, it defined "employer" under the FMLA to 
mean any person engaged in commerce who employs at least 50 
employees "for each working day during each of 20 or more 
calendar workweeks in the current or preceding calendar year." 
29 U.S.C. 2611 (4) (A) (i) (emphasis added); see also 42 U.S.C. 
2000e (b) (defining "employer" under Title VII as having at least 
15 employees "for each working day in each of twenty or more 
calendar weeks in the current or preceding calendar year") 
(emphasis added); cf. Immigration & Naturalization Servo v. 

Phim:;athya, 464 U.S. 183, 190 (1984) (absent a "moderating 
provision ... Congress meant th[e] 'continuous physical 
presence' requirement to be administered as written"; "[i]ndeed, 
the evolution of the deportation provision itself shows that 
Congress knew how to distinguish between actual 'continuous 
physical presence' and some irreducible minimum of 'non­
intermittent' presence"). 
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months Drior to her leave, and would consequently be an eligible· 

employee under the FMLA.") (emphasis added). Thus, Congress 

consciously adopted two different tests to gauge an employee's 

connection to his employer, only one of which, the 1250-hour 

requirement, contains an explicit temporal limitation.-

2. The relevant legislative history also supports the 

Department's interpretation. See Mass., 102 F.3d at 620 (if 

plain language does not answer the question at issue, "lolther 

indicia of the statute's meaning, particularly the legislative 

history, come into play"). The Senate Committee Report 

states that "[t]he term 'eligible employee' is defined in section 
.' 

101(2) (A) to mean an employee of a covered employer who has been 

employed by the employer for a total of at least 12 months.-

S. Rep. No. 103-3, at 23 (1993), as reDrintedin 1993 

I Propcsed FMLA bills would have required 12 consecutive 
months of employment to be eligible, but none was enacted by 
Congress. See H.R. 3445, 101st Congo § 101 (1) (B) (1989); H.R. 
5374, 101st Congo § 101 (1) (B) (1990). Indeed, the Wisconsin 
family and medical leave statute, a precursor to the FMLA, ~, 
~, 136 Congo Rec. H2216 (1990) (statement of Rep. Kleczka), 
specifically requires an employee to have worked for his employer 
"for more than 52 consecutive weeks· and "for at least 1,000 
hours during the preceding 52-week period.- Wis. Stat. Ann. 
§ 103.10(2) (c) (West 2006) (emphasis added). Even with this 
limiting language, a Wisconsin appellate court has held that the 
52-consecutive-week requirement means "any fifty-two consecutive 
weeks of employment for th[e] employer, not the fifty-two 
consecutive weeks immediately preceding the disputed action.­
Butzlaff V. l~is. Pers. Comm'n, 180 N.W.2d 559, 562 (Wis. Ct. App. 
1992). Of course, Rucker ,.,)orked for Lee for some five 
consecutive years before the break in his employment, and thus 
would have met this test. 
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U.S.C.C.A.N. 3, :?S (emphasis added). The Report goes on to state 

that "[t]hese 12 months of employment need not have been 

consecutive. H .. " Jd. (emphasis added). The House Committee Report 

uses this same lapguage"in describing the 12-month requirement . . -
See H.R. Rep. No. 103~8, pt. 1, at 35 (1993). These Committee 

"" 

Reports are "authoritative" sources for determining Congress' 

intent. ""Garcia v."united States, 169 U.S. 70, 75-76 (1984). 

3. The purpose of the FI'1LA also is served "by the 

Department's construction of the statutory 12-month requirement. 

That purpose is to balance employer interests with family needs, 

by allowing certain employees to take reasonable leave for 

medical conditions and family care. See 29 U.S.C. 2601 (b) . The 

12-month "on-the~payrollR requirement ensures that for an 

employee to be eligible, he must have established substantial 

ties to a particular employer from whom leave is requested. The 

1250-hours of service requirement, which must be fulfilled in 

"the previous 12-month period," 29 U.S.C. 2611 (2) (Al (ii), ensures 

that the employee actually worked for a significant period of 

time -- almost eight months, assuming a 40-hour week --

immediately preceding the commencement of the FHLA leave before" 

becoming eligible. 

An employee, therefore, cannot put his employer in the 

untenable position of having to grant him leave when the employee 

has just started working for that employer (even if the employee 
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has worked for the employer for a lengthy period during a. 

previous employment period). See 29 U.S.C. 2611 (2) (A) (ii). By 

the same token, the regulation reasonably establishes eligibility 

in the following common scenario. A woman works for an employer 

for five years, has a child, and severs her employment 

relationship to care for that child for two years; she is 

thereafter rehired by that employer. The woman, upon her return 

to work for that employer, would be eligible for FMLA leave to 

care for the child in the event the child becomes seriously ill, 

as long as she has worked 1250 hours with such employer durin~ 

the previous 12-month period. 

4. In sum, the Department's interpretation, set forth in 

its legislative rule and preamble, is supported by the .statutory 

language, structure, legislative history, and the purposes of the 

Act, and thus is a reasonable interpretation of the FMLA's 12-

month employment eligibility requirement. Cf. Barnhart v. 

l<iTalton, 535 U.S. 212, 218-20 (2002) (when considering whether an 

agency's interpretation of a statute is permissible, a court 

"must decide (1) whether the statute unambiguously forbids the 

Agency's interpretation, and if not, (2) whether the 

interpretation, for other reasons, exceeds the bounds of the 

permissible"; among other factors, a court may consider whether 

the interpretation makes sense in terms of the statute's basic 

objectives, and whether it is one of "'longstanding' durationH
); 
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Harrell, 115 F.3d. at 927 ("Because the Department of Labor'-s· 

regulations reasonably interpret § 2614(a) (4) to allow a 

[collective bargaining agreement] to impose stricterreturn-to-

work restriction~ than those otherwise incorporated into the 

FMIA, we defer tO,that interpretation and hold that the Postal 

Service did not violate the FMIA when it required Mr. Harrell to 

comply with the return-to-work provisions set forth in the 

handbooks and manuals incorporated into the National 

Agreement."). 

B. Uniform District Court Decisions SUDDort the Department's 
Interpretation 

Consistent district court decisions also support the 

Department's interpretation as set forth in its legislative rule, 

as clarified by the preamble. Recently, a district court in 

Michigan issued a decision holding, in reliance upon the statute 

and the Department's regulations, that a two-month break in 

service between two periods of employment with the same employer 

did not preclude eligibility under the FMIA. See Bell v. Prefix. 

Inc., 422 F. Supp. 2d 810, 811 (B.D. Mich. 2006). The employee 

had been employed for about six continuous months before his 

request for FMIA leave (and alleged he had worked 1250 hours), 

and had been employed for over 12 months during his first period 

of employment. Id. The court, denying the employer's motion to 

dismiss, examined the different statutory language governing the 

two eligibility requirements in 29 U.S.C. 2611 (2) (A) (i) and (ii), 
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and reasoned that "if Congress had intended to require 12 months· 

of continuous employment, it could simply have done so by using 

the same language in both provisions.- Td. at 813. Therefore, 

according to the court, "the language of the statute suggests· 

that the 12 months do not have to be continuous.- IQ. at 812. 

The district court further stated that its reading o·f the FMTA is 

supported by the difference in the regulatory definition, at 

29 C.F.R. 825.800, between the 12-month employment requirement 

and the 1250 hours of service requirement. IQ. at 813. 

Specifically, the court stated that "[t]hose regulations use the 

wordin~ 'a total of at least 12 months . . . on the date on which 

any FMLA leave is to commence' in describing the 12-month 

eligibility requirement, but in describing the 1,250 hours 

eligibility requirement, uses the language 'the previous 12-month 

period.' _ Td. Thus, the district court concluded that. the 

requisite 12 months of employment need not be consecutive. 

In another FMLA case, a district court adopted a 

magistrate's recommended order that a plaintiff who satisfied the 

hours of work requirement; previously worked for the defendant 

for almcst twenty years, from September 1974 until March 1993; 

resigned and left defendant's employment for approximately two 

years; and returned from April 1995 until October 1995, when he 

took leave, "qualifies as an eligible employee· under a plain 

reading of the statute." Mitchell v. Cont'l Plastic Containers. 
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Inc., No. C-1-97-412, 1998 U.S. Dist. LEXIS 21464 (S.D. Ohio Mar. 

27, 1998), adoDting 1998 U.S. Dist. LEXIS 21465, at *34 

(S.D. Ohio Mar. 3, 1998) (Hogan, Mag.) (attached as an Addendum 

to this brief). ]he magistrate found that "nothing in either the 

regulations [29 C:F,R: 825.110(b)] or the statute itself ••• 

precludes plaintiff from relying on his cumulative employment 

[which exceeded t~enty years] when determining FMLA eligibility.H 

Id. at *33. 

Finally, another district court, relying upon the 

Department's regulation at 29 C.F.R. 825.110(b), noted: 

Although the face of plaintiff's complaint 
indicates that he was employed by defendant 
for less than 12 months at the time he began 
his leave, plaintiff also alleges in his 
complaint that he had been employed by 
defendant's predecessor company at some point 
prior to his employment with defendant. 
Bearing in mind the applicable standards at 
the motion to dismiss stage, the court 
concludes that plaintiff may be able to prove 
a set of facts in support of his theory that 
he is an "eligible employeeH within the 
meaning of the FMLA. 

Lanoe v. Showbiz Pizza Time. Inc., 12 F. Supp. 2d 1150, 1153 n.l 

(D. Ran. 1998). Similarly, in the instant case, the district 

court should at least have concluded that it was possible for 

Rucker to show that he was an "eligible employee- within the 

meaning of the FMLA. 
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F. A Break in Service of Five Years Is at the Outer Bounds of 
Hhat Is Permissible Under the 12-Month EmDloyrnent Eligibility 
Requirement 

In light of the above analysis, the Department urges this 

Court to reverse the district court's decision that the five-year 

gap between Rucker's two periods of employment defeated his 

eligibility under the 12-month requirement of the FMLA. A break 

in service of more than five years, however, could well attenuate 

the connection between the employee and his employer to such a 

degree that it would be fatal to FMLA eligibility under the 12-

month criterion. One of the rationales propounded by the 

Department's preamble as to why a break in service would 

generally not present a problem that an employer would be able 

to confirm with its olm records an employee's prior employment --

may be undercut if the gap between the two periods of employment 

were too lengthy.' In this regard, it bears noting that the 

Department's own regulations under the FMLA require that 

employers keep employment records for only three years. See 

29 C.F.R. 825.500(b); see also 29 C.F.R. 516.5 (payroll records 

to be kept by employers for three years under the FLSA}i 26 

C.F.R. 31.6001-1 (e) (2) (Internal Revenue Service requires tax 

, For example, one can posit the situation where a 16-year­
old works for a fast-food chain during one summer, and then, many 
years later, returns to that same chain and works for 10 months 
before requesting H1LA leave. In that situation, not only would 
the connection between the employee and the employer be extremely 
attenuated, but the records to confirm the prior employment might 
no longer be available. 
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records to be kept by employers for four years). Further, our 

survey of state law on the retention of employment records 

reveals that the "vast majority of states do not require the 

maintenance of p~yroll records beyond three years, although some 

states do require,an employer to keep payroll records for as long 

as six years. See,~, Me. Rev. Stat. Ann. tit. 26 § 665 

(2006) (three-y€a~ requirement in Maine, where the instant case 

arose); N.J. Admin. Code 12:56-4.4 (2006) (six-year requirement 

in New Jersey) • 

CONCLUSION 

For the foregoing reasons, this Court should reverse the 

district court's grant of Lee's motion to dismiss. 
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dnE]e point fOJ II me.di'caJ Juv,e of IIb'!'encc. Od.; Oldham 

. Air. P ] 3}. Under the ACP, oncc bn tmployu Hcumu!alel 
tNdvc poina he OJ ~bc is rubjecl10 11 dl.~ci'pJjT.&:ry fl.:'!pen­
don pcndini tennlnat:ion. (ld. al p • .tI). DcferJcanl'l ACP 
polky ord nol jncJlJd~ infonLMion 1t:.piJding "employee . 
nEhu undc:.r the nvS'LA. (M':iUlJfJJ Aff. P 45). Nor wu 
pllllmjjfplo .... iduJ ,- S) with nOliu ofl.i$ D\!LA nWJt! by 
dcfend£J1t in zny OtrlU "Tinen document. (Miu}IClJ AfT. 
P 46; Ex.4). 

EetWf.-fn Apnl ]], ] 995 and OClober JS. 1995, p!t:in. 
liffl;;d ncumu!~lfd nlne po:inu undel the ACP. (Co"mpJ., 
h. 6; Mitddl Alf. E>I. 2, 6). from Oc'ober 17 '020, 
1995, p!;;ir.tiff lOole Gn umchf.oukd If.~ve of o:hfnce. 
(Oldh'mAIf.l' 12; Compl.l' 20PJpon hi. "'urn ,oworX, 
p!ainlifi"fubmjnf.d~ oOClOr'! note !uling. "01J'wOlle flOm 
OC10bu ] 710 OC10ber 23, ] 995· t:nd !iEne..d b)' DJ.Marvin 
\ViJJi;:lml.-(Mj,e},eJ] Aff.., Ex. 5, O:T'.bdlf.d}. AccoJdinB 10 
tbe lenn! orlhe ACP, dcf~nbnt rr;~11f.d p!;;imifi'l fow­
ell)' ;;benet U b MOLA lind ::!.H!!f.d p!ainlitr onc poinL 
(Compl. 1'1' 12, 11; OJdh.m Aif. P 14). Thu., ., of 
October::;] I 199~, p!dmiifblld lluumu!O:lt.d len poinu u~ 
do the ACl'. (Mi1<"dl A If., E •• 2). By Dcccmb" 8, J995, 
p!'dmiff urumu!1I1t.d m'o mon point! fOl JOodil:iOT.llJ un· 
Htle.d1Jltd ~btnU'!. (OJdl:.amAff.P Ji; Mi1ChtJJAff .• E,.. 

2); PUITt.nl to the ACP policy, plaintijJ"w" ~~:;penllec1·· 
pendinJ! tfJmin.tion on December 12, J 995. (Oldham 
Aff. l' 18; Mitchdl AIf~ Ex. 2). Defendant ur.nCed a 
melling to discus! pbimitrl anendwcc ~th Jlbintiff 
,nd hi. union. replf"nUltive. (Oldham "6) Aft". PI,) .. 
\\'hiJc plilmifi'l uniC!n Jepre~en~nve attended the mt.ct­
ing, pl.in'iif did not. (1d.). Defendant terminated pla. 
,ill'. employment on December 18. 1995.0d.; Mitchc:D 
Atf'., Ex. 2). Following pl.intiB's t<nninotion, the Union 
did not lile ojlri."ancc rcgmdina his disch"'E"- (Oldham 
Atf'. P 21). 

DEFENDANT'S MOTION. TO DISMISS 
SHOULD BE CRA.l'1TED IN PART AND DENIED 
IN PART' ., 

Dc:fene;;.nt movu mis Coun to dismjsi: pllinofl"'s com­
pbint fOJ ffi:iJuTC 10 Hate. claim. or in the alternative, 
fOI Eummar,y judgmcnL On iu motion ~ dismiss. defca­
conI euennlllJy srguu mat Count One ·or.~c compJaiDl 
~houJd be dismltH.d be.cl'USC plainti1l'l ifle£aDons ]&de . 
'pecilicity and raJ1 10 ilJeie f.ctS in rtJppor.-ofthc prima 
f'GclC clemcDU of an n.fi-A claim. Defendant u~rts·1h .. 
even iftbc compl;:,im doel n.2~e 8. cause ofailion tIDdu the 
n~. pb-inlitrl. c1o:im should be dismiSledbecJ.usc: he 
is not an cJiilble employee :u.nder tbc.,Act. Defendant fur­
ther conlen&: that Count Two oftbe compJi'i.nl sbo\lJd be . 
djsmj~H.d be-nun uTJdeJ Ohlo common b:w. I tol1 cJ~jm 
fOlwwngful di>chhlge in violation of public policy is Dol 
;:,vlll!i;.ble 10 emploYC:e! wilost empJoyment i, EO'\'~ 
by I (olJeciive b.erE2ining 1·7] fgrecm~ 

On I mOlj~n 10 disrr.]sl fOJ (inure to n~tc • cbim UJ)oo 

da f<d. R. Civ. P. 12(bj(6), ifme Co1lJ'l condd.,.. m.ncn 
olJuide we ,pJc",dinBI, the motion :;h~n 'be ~led as one 
fOJ fumrr.U¥ juo,gmt.nl1nd di~o~ed orn provided fOI iD 
F<d.R. Civ.p. S6.Fcd. R. Civ.p.12(b).ln.the inrumt cosc, 
dcfcnc~1 Hiks Jln Older dismissing pltintitrl claims, or 
zJ1trt.l1ivtly, graminB nml1nruy judgment. Before c.oD-· 
~ldfrlnB 1ny ffillnen ouui'dc the p]~l>di'nBI, the COUJ1 'V.')1I 

oClenni'nc W}ICWCl d:smi'!saJ of' pJdntiJrI ds,ims il ap­
propr. ... purruant to Ted. R. CW. p. 12(bX6). 

In dctidinJ! a motion '0 broujibl unda Fed. R. CW. P. 
1 2 (b)(6), thc aneE~liont in the cornpbio1 mUR be uJ:en .. 
truc 1nd constr.Jt.d in me Jigbt.most fsvonblc 10 the nOD­

mo\inc pl1Y. W""la~" lucas, !3"lf.zd-8S'1·(~lb CU.· 
19i6). The motion to di,mi .. ,hould nol be p1mted ...... 
lUI it fppt.aT1 beyond dOubt tb~l 'the pbintiff un prove 
no Eet of ;"ct! in Euppon oiM, cJdm which would entitle 
him '0 rdief." Cor-ley" C>"h,oll, 355 U.S. 41; 45-46. :2 
L. Ed. 'd EO, i8 S. Ct. S9 (1957); ScJ,"''''' v. }1}w.J .... 4J6 
U,S. 232, 236, 40 L. Ed. 2d 90. 94 S. Ct. 1683 (974). 
More tl.lln 1;~rc 1Htnionl oflt'EaJ conchnionJ "8] an " 
~fql.ljJt.d 10 H>l~!fy ftdfJOJ notice pludinB rLquiJemf:nll. 
A (Omp!dn1 mt:S1 (onuin "dIDa diTf.C.1 or lnfeJenrlaJ eJ.. 
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If'Eoniom; respecting "JJ tnt ffi.,l,i,,] df1TJUJU 10 f'U!-: .. c.in I 
. If.COVU)' under ~(ome v;.,bJe If Ell) lheory." SeliE hiv. Fenny 
Tarmer Can~ Shop •• Jnc., 8!9 f.2d 434, 436 (6lb Cu. 
l SS8) {quOlini Cal' Carn"en, }nc. v. Ford ]./010' Co •• /45 
f.2d 1101, )]06 (ilb Cir. ln4), een. dfr.id, 4;0 U.S. 
1054,84 LEd. 2d 821,l05 S. CI. li~8 (lSE!)«i""io". 
omint-d)(emph"dJ in oriEjm~JJ). or • 

I. The Anf~.rlonJ In PJ.lnlill'. Comp!>lnl Art " 
S.ffici.nl to Su ••• Cblm Und« Ste.lon" 2615(.)(1) 
of lb. Fl\fi.A . ; 

In 1993, CongJtSl pf.!nd the IM1.A 10 "edrts! the 
plOb.Jem of ftjr;.,deql.:;ae job !eCuDry for "cmployte6 who 
r.';;YC fenOU$ t,ulth .condition, iliat p1Cnnl them hom 
workin!! fOI lempo,,/), period ... 29 U.S.C. § 2tiOl (a). 
The Ad pl0vidu \lat BlJ cHglblc employee jl enlhltd 10 
110tal ofnvdve work wed., ofJ~."t dunni .;;ny rwt:Jve­
month period beUCH of I feriou~ ht .. hh condition mat 
IfT,OU'l the employee un1:bJe to pufon» nil or ner Job 
fundions. 29 U.S.C. § 26l2(.)(1)(D). The ACI denn ... 
"f.c:noul huhh condition- _21 an illness, injul)", lmpdr. 
ment. or phYEicaJ or menu) , .. ~] tOndi'llon iliat lfquiu:l 
l'np;;ti'fnl hc~ph.aJ C~TC or continuing nutmen1 by Ii nuhh 
<aIe p!o',id .... 29 U.S.C. § 261](11). To be cliEible for 
covenEe undu the Act,. the cmployee: m'llfl lCiVC bun em­
pJoytd by a co'Vufd empJoyer fOJ 81 leU1 Twelve months 
~nd fOJ n l(.~~t l)!O houn ofu:,J'Vic.c dunnB the pJc\'i'Ola 
twdve momh •• 29 U.S.c. § 26ll(2)(A). Tunhenrnon, 
it il un}&;"\vfu] fOJ an c:mp1oya 10 if.i1ufue with, lfEtrHn. 
or deny the uu or ionempted t:f.f of fJj unploYC:C'I nEbt 
to medical luve. 29 U.S.C. § 26l6(.)(J); 29 C.f.R.§ 
S2$.220(c). Cor.aquently. an emFloyer n:.ay not coum 
f]'!LA leave unGU I "no faull" wfnG'Uicc pollcy. 29 
C.f.R. § 82S.220(c). ln O!dell0 ",dnuin a doim fOI in­
terferenc.e with riEht5 undu . we: n.U.A, f!aimi" muS1 
demoml1Me the fol1c.vin, fOUl c!tmtnu: (l) he \\'U an 
(ll~ibJe (mFJoJ'fC'; 0) he };.;;d Ii Hono'lll mediu] condition; 
(3) J-,e was UTIFloyt.d by. covuLd cmplo;yer; ~,nd (4) the 
tmp]oye, imufut.d with hll rlJ;hl! UIJdeJ the Act. Jo1'Illet 
lZ Dffiar.ct J.1f1all'uJtf>JCIS, Jnc' J 5'89 f. Supp. 94~, 1.997 
W1 E096E4, •• "1 (N.D. Ohio 15"97). Su ."0:19 U.S.c. 
§ :1615(.)(1). 

_ C~n~~ )0, dcfcncl>nt', __ 2,!HT!~{)n~, ~~d_f!"8) .pmicr 
pludl'ng Eu.n~'JdJ ,-10) do not JUju)rc 11;81 8 p!,il)e,. 
liff f.pedfiuJJ)' dc!iET.£lC thC' preche ponion! of 8 Et&TUle 
tmder which he fUks Idier In Older 10 !U;I~ 8 C!£im~ 
Su TLd. R. Civ. P. 8. 1'-'01 £Te n,.fl.A viobll0n! lSmon, 
the io"cnncnu which must be pkd with specificity pur­
!t:tnl 10 T Ld. R. Cjv. P. 9. De!piu; dcfcnet01', PIOtU18. 
liom bnd ~lfUmtnu 10 me (ontnry, p!;;imifi"1 complfinl 
cke:Jly Hi! fonh iolJrpJionl 1t£~Jdjnf thr dement! of. 
c!dm fOJ in1trftHnU with FMLA r1Ehu. uTJdcI 29 U.S.C. 
f 261~(.)(1). Counl One of mr (ompl,int .ll'j?<' 1]',01 

FJ.imi/f "'as Wl e]ijliblc 'mployce. {Compl. P"l O}. 1bc 
CompJc.'int io!~O CilJeEC! that pbinliff w1fered from. 'sc­
rimJ! hc:.blth condition 2S I f-eEUh of menta] buhb prob­
lems whicb necfS~ru;1ed condn"l;ll1?1 I1Ultmcnt b)' pJain­
liff. phyddWl. (Compl.)'P 20-23). The compJ.inl fur" 
ther .,llfEel that defcnC'mt is a cove.red employer (a fad 
whkh d,fcncomt does not dlfp\l1e) and that defendant i.,.. 
"rimd wilb ploimiJf, fMLA ri,ghiS by countina TML\ 
Juvc ~E1ijrul him uDdeJ the pIovidons o{dcr-cndant'l ACP. 
(Compl. P 1 S). Plaimi/f aJ,o claims thaI defendll1JI faned 
10 plovidc him with the ntCf.tU1)' infonnatloJ) JeBwdina 
hili nEhu: iond Jefpomibili1iel for Jequurlna 1-] J] leave 
•• !fqui!ed by me Act. As nOled .bove, this Coun mual 
(Omtnlf p1Ciinrifi'1 O'Ilktarloni 81 true 'foJ purpo~C$ of de-­
cidinE: the m01ion 10 dismiss. See Wallau 1t Llicas. S31 
f.2d ~S7" (6th Clf. 1976). Plaintiff h .. cJellJJ:r ,et forth 
both dlu;-C1 &;nd lnffrcnl1.1 ~n('Eationl_~EJ'ectjna all the 
mli1enal,t1em('DlJ of liD FMLA int~ercncc claim.. See 
Sd,,;J; 8!9 f.2d .. 436. Be,,"".c il doa not .ppear be­
yond" doubt th •• the pl.imilf <on prove no" £CI of f.cII in 
~UppOJ1- ofMI dliim. dcfendflnlt

, motion 10 dimliss Count 
One ,bould be denied. S .. Conl",,3S~ U.s. al ~~-46; 
ScJ.""u, ~ l6 U.S. o. 236. " 

n. Th. An ••• ';on. In Pl.lntilJ'. Complolnt An 
1"01 Suffid~n" 10 S1J11r • Oat .. Under' Stcdoa 
16]S(.)0) oftb. Fl\1I..A 

The TMLA .1'0 p10hibiu an employ ... from dischara­
lni OJ in ion)' CotLer JT.1inner dl£cnminallnc :f!B2inSi an em­
ployee betou>c of hi. 01 h ... 1lSC of midicalluvc. 211 
U.S.c. § 26l6(.)(2). In other wOldo, lbe Act prohibiu an 
fmplcyu fj om 1:<>xlng ~dvcn;e: employment ~ction J>El.in51 
Cin diEiblc employee {OJ ncrcidnJ hil OJ lIu r:i~t 10 med­
lea_] luve tl 'pJovide-d undCl the Act. Su Miller. SSg F •. 
$upp. $.015, 1997 WL S096,E4, ••• J; lJJJTTeSI '6t Sean, 
'"l2] IIDflwcJ. & Co., (unl'"bl,) 1S'~6 Wl6~4209, al'S 
(S.D. Ohio Apnl l8, IS96)(llcckwith, '.). Consequently, 
a pldnti1f mB)' bbo ~ran I nlJse of action for di~crim­
ir.4ilion 01 H-ul;~tion czud on the nerd" of FMLA 
ri"hu. CCTrpar< ;>9 U.S.C. f 26IS('XI) wi,}, 29 U.S.c. 
§ 26l5(.)(:1). While me J'Nl.A i, • Tel.lively nunl CD­
Hllnfnt. me mEJor;ry of COuN to flddrcsa '1hc i'sru~ have 
lOpplitd l1e J.lcDor.r.dl Douglas burdcn..s.himnl tm2Jydi 
EppHubJc UTldc:.r Tide VlJ ~nd th~,ADA 10 .discrlmln ... 
lion ::.rld JelEn-tollon C!~jml ~nf:ned undCl the fMl..A. S. 
SluM v. T. A. S;pwns;Jnc., 9S4 F. Supp. 1075, 1997 WL 
7l0276, a. "14 <E.D. Mich. 1997)(holdln& mol buHlen­
'hil\in!! .n,l".;. under Tide VJJ .nd ADA .ppJiuble 10 
fl.fi.A di!-Cr:mir..~l;on c];;jm!); PelJC.M 'R.Hom~ FuJeroi 
Savlr,gl }Jer.A, NOT1i.un OhJ·o, 952 F. Sup]) • .s~6, !31 
eN .D. Ohio I S97)(:.~m('); 13lJness. $UpI'D .1 • 6. TharfoTe, 
10 m~ir.lEi'n ion n.1LA dinnmjnalion cJdm. phdntiff mull 
Gt:mCiT.-!-U1>l( u;'~1: (1) ht if m('m'ba ofthr pro1eC1ed clEss; 
(2) ne '''<~f p'nonninB his job EGlbf;;clOn1y; (3) be was 
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~bjec1 to ~d"ene employment Hlion; .,nd (4) he "'II! 

caher Ifp'J~ced by 8 penon oU1~idf ilif proltcud c1:ost 
1-13] OJ ufated Jess favonbJy tbn !imi~oJ}y !In:,,u.d 
emplo)'eeS. PmcJ.e, 952 F, Supp. " ~3E. 

. Tor pU1pC!-eI -of dcfendiml'1 motion 10 dbmis!. 1M 
Coun a!SU~:-S ~aJ:n~ fiTSl thJec eJt:.rntnu. ofa pJima rode 
~ di~CnmmMJOn cn~_arc undifpuiid ,find lneHfoft 
wfficien1ly all<Jled. Ncvenhcle,s. p!';miffs compl'im 
!imply f.ils 10 .llegf 01'-, f,cI! in ,uPFoll of!hc fOUM e). 
emen1 of 8 prima (}ide fMl..A dl~cri'minuion elSC. Then 
Brc no:dJe{adoD! .t:nywhere,Jn the compJi;im u:'at phiimift" 
"'21 tnnel UUle.d less rllvoubly th.an limiJroly firuEoled 
employees -,;;hci did nOl e>erei,e Illeir fMLA riEhl!, or 
tlJal be was repbn.d by !omeonc ouuidc the protected 
CJ2S! foUowlns ME lcnnjn8tiop. The comp!~jnl must con .. 
t.d~ dth~ direct OJ infc:rfntjaJ on{'E~rions le~pfclini: all 
the mMenaJ demenu of a cbim. in OJdulo withn:md I 
modon to d:!m:s!. Sc1.dd, 8.59 f.2d it 436. ThcU:fOlC, 
to the eXtent mat mc Coun could conUTUC Count One u 

"ninB fOM a c!dm undu 29 U.S.C. § 26]3(.)(2) ruch 
• claim £hould be di~miuecL • 

IlL Pbfnlifr. CompJdnl Fdls 10 S1211' A CJdm 
Under ObJo Common L~w fot "'roJlgfu) Dhcch~tef fD 
Vlol.don of Publfr 1'011<), , 

D{fenc~nI1l1fUeS wat Count Two ,-141 of the COJl)o. 

p;lIint !>lJould be d~Emi~H.d beuu:-e Ohio don notl'etOr­
mu a nl:'~e of :scnon for mon,ffuJ difchuEe in violation 
ofp~bJjc policy when pbiniiffil not ~n JiI·wiJ] employee. 
D!=frnc::nt l:Hf.r:" ~31 U J union mfmbu £nd as 8 p:sny 
t~ the CM. p!lIlnuif. employment i. not at-wiJ); mere .. 
fon, ufldet the GU{ly line ofcuf..l hi. ch,im lhouJd be 

'. d~smi::H.d. ~~ fe~e~n11.bo ar.fUellh~1 plhlmifi'l wJonEfu] 
?~Hb:o.ri~ c.::11n l~ p1temp1ed by ftd{11iJ bbOll.,w Jequ;' ... 
mg ilial lUUel ;;nnT;i from the arbitntion of 8 IP-i'ev::ncc 
under a CBA be decided l:ru;id upon fukrllJ l~bor bw. 
Tin~n)'J Gfffn~::nl ~lfUe, that Ohio doe. not Jt..coEniu 
a c£1:~e of :seljOn fOJ \\'1on~ful diHhuie in violuion of 
p"blic poli<:)' h><d onl), on lhe fNL.A. 

1'1tinlijf (oumell t1:oal thc NMj()n81l~bol .Rt!zliom 
Act (NlRA). 29 U.S.C. f 151 c:t. 'e<J. p,eemprs Ohio 

. b~ Euch U:.;:;1 Ohio common J~w n.nnol limit B nEht of 
~C1Jon fOl :"JOr-Efu] o:Hbal1e in viobtion of public policy 
to non·umon (mpJoj'tel. Pb,jn1itr~ho ~li'1.Jt:i 11':al while 
?Mo !.,w i, pIfemplt.d b)' the NLM, phdntiffl cJdm 
J' not pJtcmpled by ({den] l~bof lzw under the L::bor­
Mr.1J~£fme~1 ?~c:!Mj()nl Act (LMJtA), 29 U.S.C. f 30]. 
f1. H-q. Pbmll1f cO~i1C:ndl thai ,-151 lffOlurion of pbi".. 
litr. dti'm don r.OI J{quire inttrpJfUlion of the CBA· 
I}JucfoJt. me lMRA if inEpp]).n,blr 10 Counl Two. ' 

A. P!dmHJ C~nno1 Bring» Gud)' Ch:fm BfUUIf 

HI fa Not :an AI·wiJ) EmpJoyu 

Pl~imjtr <onecdy-{itfl tlli, COU1110 Giuleyv. }./ioml 
Vall,), Mainuncnce Canln .. Inc., 49 Ohio St. 3d 228. :551 
N.E.U ~81 (Ohio 1 ~90), .nd subu,qucnt c .. eo, for the 
pIOpcdtion tbiit Ohio "(oum Ifcogniu » C2'Use of iiction 
for ",oD£ful di'c}MEe in viol"ion· of Ohio public po). 
iey. Howcver, plaimiff !~n, 10 acknowledge thaI the Ohio 
SupJ(me Coun carved oull1 cause otactio» fOI"7ongfui 
dj~d~ar£f in "iol~lion o{pubn~ polley as an exception 10 
Ohio'" lona' "anaina employment· at-will docnine. Su, 
GT"iy, 49 OLio St. 3d ,'23~ ("The rigbl of employe", to 
urminMC empJoylJunt al will {Of 'any causc' no Jonger in­
c1uou the dl!chaIEC of an empJoyee wllerc: the discbaTgC 
jf in "ioJuion of II ftbTUte and· thereby contravenes pubJic 
poli<:)'."). S •• a/,o Pair-leT" Glal,)" 70 Ohio St. 3d 377 
6::9 N.E.2d 51, 55 (Ohio ]994)("We Ill'" <:>presd)' Be: 
knowJedEe a~ e);ct'ption 10 the tndinonal e1JlflJoym'en1-
2t- wj]] doctrine ip Ohio common lliw. PulTllf>.D110 Gr-eeJu . ' -", 
• d"c}l~'E.d 1'16) employee h .. a pnv.1C cause of_ 
lion founding in (on (OJ wrongfUl diubfl1ic where his 01' 

her dl!chmEC is in contrzvcnlion of. 't:uffidently dear 
public policy'."); Collins" Jlfru,na, 73 Ohio St. 3d 65, 
652 N.E.2d 653, 657 (Ohio ]99S)(rccoBnjzjn& cause 01 
aClion Eoundins in 10n fOJ wronEroJ dj~cb~1ic' OD bllda 
of anEEt.d ~cxua) h~nHmenl under Cne~ lind Poimer); 
X"lch V. Slr:,cnno/ Fib,n. Inc., 78 Ohio St. 3d 134,677 
N.E.2d :;OE, 320-2] (Ohio I 997)(unda ,",ccplion 10 em­
Floymen1- at· wiJ) doctrine mst permiu nEb1 of action for 
d;Hh;aIEc in "joliil10n OfPllbUc policy, dear pllblic polie)' 
may be b~f,f:d on f'tbrulOry provision OJ other f,OUHe!). 
Thul. where 8 pll1imjff is I membeJ of I union. End 
meJffon not ;an employee al .... >jU, he rna)' nol bnnB • 
C~'Cf,.C of ~Clion under the GUto{)' line of n. .. c..es. Hoynes 'K 

ZooloE,',al Sod,/), oj Cincinnati, i3 Ohio St. 3d 25~, 65:1 
N.E.2d 94E. Q30-51 (Ohio ]995). It i. undi'l"l1ed iliot 
pJz,imijfjl II member 01 me Union lind that his employ-

. men1 i~ -fo'Verned oy the CBA. Jl is ~bo undifputt.d tha. 
u a union cmployef', pl"imj;ffi, not an empJoyee 8t-,\,\iD.. 
A, Ille ~'ch coun ""ed: 

The ri~hl ofl!he Ohio Supleme COUll) 1'17) 
10 If-cognize. common-Jaw uu!e ofu1ic:m 
;;nd Hmed)" (OJ we wJon£ful di~cb!7ie of&D 
a1· wjJJ cmpJoyee unnet be Hnoud)' -qUClo> 

fic1J~ •• ,. The ernp_Joymem.BI- .... ?1J coe. 
trine wn judid~JtY eJuted, ind "f,ums), 'k 
jUdic;z:JJy bboJiE-hed. Curly. il iI tbe req>OD­
~lb.i1i1)' of the Ohio judkiary 10 dctenninc 
w}jctneJ ~uffidcml)' dur pubUc po]i,), ree­
~om <:xjE1 to !uppon I (ommon-J.,w c);'cepo­
lion 10 the doctrine of -emFJoymenl 8t ,,'}1J 
(de) .•. ~nd 10 HI the JiiBnmCle'IJ of most 
C);ctptions. 
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677 N.E.2d al 328. ThuffOI~, ph;jnliffi~ f'ltcJuded fl0m 
E!H.nin.@ ~n OMo (ommon l~w c!zim fOJ WJonEfuJ di.­
cn,lE< in vio!.,ion of public policy. Ha;rr,,-,, 652 N.E.2d 
Gt 9S0. r 01 the fOlfi~oinB lfa!ons, CClUnl Two of pbl'mifi'l 
compllilnt ~hou]d be dj~miued. 

B. PbintiW. 'Vton~fuJ DhchllT,I?f Cbhn b Not 
, Plffmplfd by lh. NLRA-'· ' 

Pl,d'nlHr, ~Jgurnfnl thai OMo' !:;w Umiting 8 Greely 
nun of :lelien 10 non~uniori frnploytef if pItempl(.d by 
me N1RA d.oe! nOl1fquirt, oiffflfnl JfEUh. n2 A! ~oted 
"bovtl OMOI, aI-will employmc:nt docmnc j, J cfuture 
oft?cjudid<?1)' and the Ohio Couru clUJ})' ]:;;;\'( llle ri,€ht 
10 determine wnat, if zny. ('XccplioDE ~hollJd ~ppl)' 10 tbil 
H'<;1C common b,W doctrine.. ,-18] KuTch. 677 N.E.2d 
at 328. AI pJaimiif };81 pointed out, mere j, nO qUeI" 

ll'on ilia1 me NLRA would pJefmpt Ohjo.l~w if it wen: 
fffeclivfJy in1ufering with pbimifi"! niht 10 'bl.J£lSin -co).. 
leeth'ely. Su Liv"das v. JJ,edJl.aw, 512 U.S. 107. 117-
18.129 L. Ed. 2d 93. 114 S. Ct. 2068 (lSS4). HoweveJ. it 
i! ~lfo dCaJ lla11hc Supreme Coun "'looelS] n01 tugfes1 

••• v.a1wc NLRA £1:l10malic~ny clcfetu o::JJ El$le I>clioD 
~kinB ~ccoun1 ofl.})c collec.U'vc· 'b;I{dninB 'ploceS! OJ f'Vwo 

fly E~it bw dinin£UhMng union- HPJe'Hnted employees 
flom o11en." LivpdQ$1 .512 U.S. al J34-35. RlSt}ler, unda 
the NlRA the (ouru mun delermine whetber -Ii E;J;lC roJe 
conflict! with OJ olIlCJ"\\'hc 'sttndl 50! 811 ob:lac1t to tbe 
~c(omplh.hmfnt lSnd oecutlon of me fulJ 'puIpC!C! f..nd 
objecdVe$' of (tdual !aw;" Jd. al ) 20 (qu01ing lJro'»'n 'It 

HCI£I EmF'o)',. ... <68 u.S. <91, !Ol, 82 L. Ed. 2d 373. 
104 S. Ct. 3179 (lS84)(inmnal quo,.,ions ""d cito,ionl 
omint.d». ThfH objectivCI include I Hheme pn:miu:d 
on me cc:ntn])ty of me rigbl to 'b.rp;in colJecl1vdy wd 
tnt df!il~bmty ofItEolvinB (Ontr:ocl di~p1J1e:1 thJOUEb at .. 

bi1nlion. Lived".. 512 U.S. alII'. 

1'19} 

n2 Pldnliff ;;bo 0ppCHf QefenCanl'1 2!Hruon 
11:.21 hb WIOT;ifuJ d:E(~;;!Ef ~!dm it PlfU:nPlf.d by 
f 30) of me' lJ.1RA and t1fUff 11M unda fe.deral 
J~boJ l;;w p!;;irlljlf mJY rr;~int;;in J ::£1t: lon aelion 

·foJ v.'1or;,£fuJ Gr:;d~:srit in Vio!O::llon of public poJ. 
icy. Btn~u a!oJulion of mil iuur leq'Oirel the 
Coun 10 Hfu 10 m::.tcn£J. ouuidr the pJudin€s. 
Vic-Coun ~iUr~1 £dcpt!.' tnl! U£1lJ?!_e!l!}!l_ t!l«: (_?~._ 
lex1 of Qffulc;;nt', motion 10 d;!ml~,. R~thcr, tht 
iuuc ~f prf.emp1ion undcl the l1>1RA wiJJ be: fjcJ.. 
dre!'Hd tr/TD1 in tte (onloet olme Court'! rumm31)' 
judgmen1 £r.£Jyfis. 

Conuuy 10 p1;;imitr! £Jf"umfn1S. 11e Ohio !o;w utah-­
H!hinf the ·pamfifIl of 1& lOn C!~im fOl wJonEfu] dl.· 
d,;;lf' in vic!:;>1ion of public policy GOff fJol deny ri,£hu 

10 union 'mplo.)-'f-~ whien "rc omen vise liB"or&d 10 no,.... 
union empJoyees_ NOl Goes the a1-wi}) employmen1 doc­
u-;ne inlUlu< with fmploy<.es' ri"b1 10 'ConectivelY l:>ar­
£;;in. R;;ther, the cxceptions 10 Ohio~ employmen1-a1-
wllJ doctrine J.ClVC becn caTved out for the veT¥ rU!OD 
t}-,al unlike union m;ploy«s whose employmenl nlliiu, 
(induding the b~!e! fo, ltnn'ination)." aTe governed by • 
c onu,,!, al· will fmployff! E.neraliy con be di><hsrged at 
l:ny 11mt,for flly rUEOn, 01 fOJ no 'Co8EOn.See. GreenwOod 
v. Taft. StEll;,,;UJ & Holl;uer. 105 ObioApp. 3d 295. t'>63 
N.E.2d 1030, 1031 (Ohio Ct. App. 199s){tn;cing hifl01)' 
of common l~w ocepl1onJ to Ohio's al--Wl1J e.rnploymc:ut 
doctrine). Thus. limilin& the nih1 10 ... eII • cl.im for 
WJOTJ,EfuJ dlHbMiC in ,·iobtiOD of Fublic poUt')' to a1-
wj]J cm,ployeel; ndt1er pfn~liu! union employeel nOI de­
niu 11em a minimum ri;@.h1 Qfi'olded to aD o'lllu WOn:UI. 
Lived"". 512 U.S. 01 J 29. Bee.u •• th. <"'10 I.w doctrine 
llt lUuc: ntiihfJ cncouHiEcl nOl diEcourniCli the coUecdvc 
bM£:dnin,g pJOCCSI, p1;;'lDlitrJ wronGful ,-20) diEchs1Bc 
(1alm iE TlOl pIefmple.d by the Nl.R.A;. Su }./erropolirall 
Lfle In.!. Co. v. UfmechuulU. 471 U.S. 724. 735. 85 L 
Ed. 2d i28. 105 S. Ct. 2380 (I98S). Ohio clu.rly pre­
dudu non- al- wiJJ employees from maoinuinin, a ausc 
OfOicl1on fOI WI01JEful rliHn;;TEc in violarloD of Ohio pub. 
lic policy. Hoi" .... 6~2 N.E.2d 01 $'SO. For the fOT<lloinl 
Ie£.: onl, Count Two :.houJd be dlsmluccL . 

DEFEl''DA.''\T"S SUMMARY JUDGMENT 
MOT10N SHOULD BE GRA."\TED IN PART M,'» 
DEl"lED IN PART AND PLAINTIFFS PARTIAL 
SUMMARY JUDGMENT MOTION SHOULD BE 
DENIED 

De{cnc;;.nl Grgue! U.Cl1 iftbe Court den;CI defendant's 
mOl1on 10 di~mln. ~ummU)' judEment £houJd be .gnm1ed 
on Counl One benuu: pbintiff flii'll to prnenl evidence 
t}.;;11H: iii fJl eJjEjbJe croployc.c \Jnder!be nn..A tnd fai.J1 
10 demomIT~te thaI he had • H~rloul bul1h 'Condition cw 
lhal he povid!.d ocfenc2nt with proper notice 10 invokc 
hil n,Ehu under tflL~ AcL Dffcnd;:.n1 :a.rCUeJ that rummal)" 
jud£lTlcnl ~J-lou]d be E1li1l1ed 81 10 Count Two beausc 
p1dmijfl WJOTi,EfuJ diH:J.Hie claim I, preempled by f 
301 ofth.l.MRA. 

1'r~lmi1f (om end, mal rummary judgment in favOl 
of df fci-lc~nl l' in~ppr<Jpr.M.t ai to Cc;5t1DI ']'\\'0 'beuusc, 
p!aimiifl wI0Di!\l] dlI-dulT-Ec cI~.im doCi ,-2J] not re-. 
quia ;;.n in1fljJJCU110n of me eBA; thertfore, the claim is 
not paempu .. d unGcr § ':OJ~ A. for Count One, pJdntilf 
movu for fUrraT.~1)' juoEmenl in hi! favor on this c1~irn.. 
P!;;.imiff E1£UCI u.al dffenc~nt fEi1~ to provide pJlijnti:ff 
whh propcl n01iu H'{2Jding hi. n-tllu fond obJiE1l1ionl 
uncleJ tne fMLA. P!dmitf UfUU mal dcfcnd .. nl { .. ned to 
plovidr l"1)m with wr;nen ruiddines ro(~ .mat he couJd 
SOnGW lhe 'Fp10Pr.~1f pJOcufuJe! fOJ requuting mLA 
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luvc ~T:id providing nOlicc: to dcfencznu: foJ1owing hi, 
OJ banet. P}zinlifl" funnel arllue! t}.at under i}l(' fo"Vern .. 
inB Hgu!£l.ion!, d(f(nc~nt" {«inUre 10 fJ01jfy pbimiiflhal 
he wa! rrp.IQed ~! indiBibJc preclude! dffefJctnl flom 
denying Mm D\1)...A J£~'\'t. Pbimifl" Z::Hru 1£21 dt"ftTJC<iDt 
('vcntmJly G!H};zT,fed Mm a.s a dlaet 1ffUh ofbrvlng 1m-­
p10puJy ZoSHSH_d fi point Ci£zinn 1.i'm fOl the 'UH: off]\fLA 
Juvc. .-

A motion fOJ !umrr.,ary judgment· would be granted 
if 'the evidence rubmined 10 tnc (ou11 demonnn;le.s mat 
tneIe is nb £fDuint j:;ruc a$_.lO Eny mauna) 1'::'C1 firid thB1 
the mO\'ruJl II e~njtlfd to fUmrnuy judgment 2! e roamer of 
!~!". Fed. R. Civ. P. 56. Su al!o CElOleX Corp. V. COlren, 
477 U.S. 3l7, 322, 91 LEd. 2d 265,106 S. C'1. "22] 
2!48 ~lSF6); And.non " Lihmy Lobby. 1nc., 477 U.S. 
242. :147.48, 91 LEd. 2d 202, J06 S. C'1. 2!OS (1986). 
The moving F~rty r.al tnt burden of ~howjnB the i:bHnce 
of BeDuinr d!'!p1.nc! over f~cu which. under me El.lbrun­
uvc bw £o"c:rnl11,£ mt If!11c. miEn1 iiffeC1 the outcome of 
the .ction. C,IOlez, 477 U.S. al 323. 

A Fi:IlY rr:,"y move for E1.lmn:.uy jucEmenl on thc bl· 
d, xnat the: oFPcEinE F~ny wiJ) not be: ... b]c 10 plOduu 
~u:ffiden1 ,vidence a1 trial to whh!tand I! motion fOJ judg- ' 
mcn1 2! a rr.~nC1 of ltw. 1n Je~pome: 10 I fum:n:i:I)' jude· 
mcnt mOlion properly Euppol'ud by evidence. the non .. 
movinB'i411y is JequiJe.d 10 preHnt :,omc ~jgniflc.an1 plOo­
'b.tivc evrdenc.e wni'ch IT.~k£l it ne.ce~H.ry to Inoh'c me 
FUlia' diffu1ng vtni'on, of me di!PUlf a1 trial. SUI)' 
1vySlu" Corp. v. Alocr.ao:, 822 F.2d 1432, J435 (6th 
Ci •• lS87); Harru v. Adc17U, 873 F.2d 929. 931 (6th Ci •• 
1 $'E9). Ccnclt:!OJ)' ~Je{uions. nowever. we Dot :mfficient 
10 ocfuta plOpcrJy fupponcd rumn:c..ry judEement mOo­
tl'on. ),fcDcncltlv. Union CelToJ' Corp., f98 f.2d ll~.s. 
] ]62 (6th Cir.1S'90). The non-moving p,j,y mun dedI. 
T.~lt tnC5C ponionl ofmt lecOld with tDOV,gb fpe(~1)cjT)' 
tLa1UJe Coun can ludily idtmify tbc~c ,-23] !' .. eu upon 
whidi the: non~mo"jnB ;PT1)' n:liel. Xarr.e$ v.. Runj'on, 
9J2 F. Supp. ;80, ;83 (S.D. Ohio J S9!)(Sl'i'E,J, J.). 

Tht ti.'aJ JUGEe', ronnion i, not 10 wdEh tht evi· 
denet ~nd dflennine me truth of tht m,mer. bUl to dt­
lermine: whcu-Jcr UJUf i! I Ecnuine: f~(ru8J iHUe: fOI trial.. 
Ar.t!er~on. 477 U.S.;;t .2.t;9·-S0. In ~o doing, tnt trial COun 
OOel not J-,~\'.c .a' oUI)' to ~UTCh me: cntirc :eCOId to a-., 
u;bH~h !tat tbue: if no m~tcri'aJ :!.rue: of [llct. Karnes, 
9]2 F. Supp. It 283. Su d$o S.lue, v. J.e lJl'cdt{oui & 
Co .• H6 F.2d J472, 1479· BO (6th Ci •• In9); Frilo-Loy. 
lnc. " lWl<ruiJ.by, :174 U.S. App. D.C. :;40, 863 F.2d 
1029, 1034 (D.C. Cj,. ) 5'S8). Tht inquiry it wrJu}/C} tM 
evidence pJf!-enu .a ~ufficjen1 di!-lgJeCmtn110 requl}( ~U~ 
mi!.~ion 10 ajul)' or whnJ-Jcr il if ~o one~~iGed u;al one 
F"r1)' muu pJf"til.af fi m~nCJ on .. w. Ar.d€T~on, 4/7 U.S. 
al 249· 50. 

Jf, .ana ~n :::PPl0p.r.iSlt time fOJ di!.covel)'. the op­
PCdn8 r"rty if; UT,.,b1c to demonur;>u 8 pnmD'od'~ case, 
,umlL.'Y judsmcnt i, .... ,,.nled. SuccI, 886 F.2d 011478 
(citing ecloTD. ~nd Ar.denon). "Where the -record ulen 
~ a WhO)f c.ould not Jto;d sra1jonaJ trjer offtlC110 find for 
lnt non- moving pi.TTY, there ,-24] if no '£cnllinc: iSEuc: for 
mal.'" ].!ol ... "U!1.ho Elecldc lnr:!usrriQ/Co, \t 2enl1h Roa", 
Corp., 475 U.S. 574, !87, 89 LEd. 2d 538, 106 S. CL 
13<8 (l986).· 

I. Counl.Two of ,he Compl.lnl II Pr<fmpl<d By I 
30J of Ih. LMRA· . 

Auuming ~~oJendo ilial the Coun denieJ dcfendant'a 
motlon 10 dismiss Count Two of p1aimi1J'1 comp1:&iJJl. 
!umrr.~ry judgmen1 f-hould be gnnJed ncvenbclen as 10 
that c!o;im bfGn~!.e i1 is preempted b)' federal ]llbOl Jaw. 
Swion 301 of;he LMRA, 61 StilL IS6, 29 U.S.c. t 
1 ES{a) hal been 1f~d 10 pleempt lute coUJ1 Te$olution of 
ci'l'Ul<'·which rurn on the nih ... ofpa.rtiello. collective 
t~rEo;jnjnE ~greement. See AlIu-C'halmen Corp. \t LliEcA. 
471 U.S. 202, 85 LEd. 2d 206, lOSS. Cit. 1904 (198S). 
See 01'0 Llv"aru, 512 U.S. 01 .. 114. Section 301 BT"nll 
ffdcral COlJru juri:.diclion over cbims a~serrl'nl b1CScb 
of.a (OUf-ellVe b~Ji~ininJl: ~gJumen1 and authori'2.eI the 
devdopmcnt Qf federal common JJ!w. "in 12Ji;e part 10 
l:SSUJe. mat ~BJfemcn.u 10 arbitnl1t grievancCI would be 
ff.ifoJCcd. HE21dksi of me ,\'EJPU-lel of tUlle liw and lin­
icnnj; hcumty lowud cxtnjudidal djSJlute. TuohJtiOD.· 
lived",. 5J2 U.S. al 121-22 (citini je;Ul1~ Warun .. 
.b·ncoln ,'2S] Mill,ofA11J.,3S3U.s;448,4SS·S6,1 
1.. Ed. 2d 972, 77 S. C'1. 912 (1957). Thc pr<cmplion 
Tollt tmbodje;d in f ;:01 fppliCl 10 ururc: that the pur .. 
pc~et of fedcfii] !~bor biw v.;Jl not be fnlEtnlu:J by .nate 
!~Wt which ~ncmp11o le~oJvc liEUeI conceminj wha1 the 
F~niC11o a !~bOJ fgJumcnt fgr-ced. 2nd wbat leEa] (01)0-

!-Cquenc.e$ were inttndc.d 10 fiow fio~ • blUc.h of thai 
tE1ffmenL IvuA, 471 U.S. 8121 J. No. may .. p12intifl' 
~voi'd hi. obH{Mion to ubitnlle .• dElm anElnl undCf • 
CEA mtltly by ld~bdlinB tht ddm BlI10n fiction. Jd. 
a1 219. }h.mer, federaJ h;boJ potit')" nquilC1 indjvjdu.1 
employee! ... -r!.hi.nf 10 ~!5Cn contr~C1 plC\'Enees 10 UK 
Wf Er;CYEnCf, pWctdUJel.:.cI fonh in the iovcming .CBA 
which WE! £EJCtd upon by the employer ~md the UnioD 
~E tht modt of JCruU! fo. ,ruch cbimL, !lERlJhUc STuI 
Corp. V. j.t"ddOJt,.·379 u.s. 6S0, 652; J3t Ed. 2if !80, 
85 S. Ct. 614 (1965). ThuI, 10 dflenn;nc whctha 0 ".Ie 
U1:a of f>CliOn rr.11)' EO fOJi.\'1iJd. the CouJ1 muJ1 conddc:r­
wJ-jetheT the If£al (:hU~ClC1 of the d21m is· ruch thai it 
~ri~CI independently orme 15ppJicbbJc collectivc oa1Elli ... 
inE :;iJftmenL IfhE'r Yo Norge Division of MoglC Chq. 
Jnc., <86 U.S. ;99, 410, JOO "26) 1.. Ed. 2d 410, 108 
S. Ct. J877 (lS~B). On the other band, thc f.CI thaI the 
COlln lTi',,'U comull a (oneclive l::ui~;nins fJPc.ement to 
H!O]v( fi ~~lC (Gun c!&im don nol mun tha1 the cbim 
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i. prtfmpled undu § ~Ol. /d. aJ 413 n. 12. 

P!drnitrs uEUmenl -that the CBA il nol imp1iu1ed 
under Counl Tvio beC:rlU~e the d~im involve! ~n{£f..d vi .. 
olBtions of Ohio pubJjc po.Jil:r 2$ ~el fonh in me n,fLA 
dmpJy has nO merit. The co11ectivc tarl~:injng fEIU" 

men1 dearly prohibits. dcfemh.nl fJom "~umrr."riJy di, .. 
chaTElnlt p!dmjff. (Set' D~. 2, Ex. B.t CBA. An. 26, 
]hJndng and DiHhuElng. § 2. p. 67). FunhenTIOlc. the 
CBA provide> fOI the r<in'U1ement of 'ny employe< wbo 
i. found 10 h.ve been wron~fulJy di"h., fed. (1d •• § S. 
p. 68). The CBA ~bo seu fo,rth {!ne,,:mcc and 4Ibitration 
procedurell. (See td.. ~ 8, Adju~tmfnU of GrifyanCQ 
& Dj!plJ1eli~ pp. 16-] 7; An. 9, lnlf1pltulion of Contract 
and A:1bitrali'on PJOCedult'. pp. 19-20). lfll ,grjc"c.ncc iD" 
voJvinl)' 8 dbc~ti1£(: is nol sc:nJed wilMn five woJJdn, 
days, tittleJ F2ny may afcJ thr Ene"ancc dju;ctly 10 Step 
fOUl of tnt' ,grievance ploccdure. {Jd., Art.. 8, § 4, p. ] 8). 
fir.~ny, the- CBA includel PI0V1!10nl mat tovern thr par­
tlel' ,-27] ob}j{at10ns when fintmpJoyf,c 11 otrwork o~ 
10 illnesl :md wnuc the emplo~'ec is oiffol an indefinite 
period of lim •. (Su ill.. An. 26, §§ 3. 4, p. 68). Bee.us. 
the delenninilion l.nd JeloJution of ,,<hether p!lSimiirl 
1ennir.;;tion ~'as '\:vJ01JEfuJ. OJ··'lmjusl- it; an iHue which 
an~eI urJda the CBA, even if pJai'miff were: ou-len\'i" 
ptrmi'm,d 10 Z:'H:n ~ '\\'1onEful d:HhBTge d};im, the ddm 
would b. p1<fmpled by § 301. S .. 1;"l!1., ~F6 U.S. 11 
-410. P!dntl'ff', H(.ond nun .of fictlon is fHfnl~~lJy. 
brci'ch of contrfict ddm. Su Tulloli v. GOCdj'HU" ATomic 
Corp •• 62 Ohio SL 3d 541. 584 N.E.2d i29. i33 (Ohio 
15'9')(union emplo;yce'l wl0n'EruJ diH1;E1,fr ddm could 
be tJf.l.1f.d u c!dm for blueb of employmenl (Ontrfict). 
TOl tbfSe 1fHOn!, f:.!uming oryoJu.do 11;2t Count 1wo il 
rlol dinnl!!fd, tnt Coun .diOUJd iant fumrr.:ny judgmenl 
in favor of dcfcndfinl on this (!fiim. . . 

n. The P2rtfes' CIOII 1'>101fon. for Summ2'7 
3udJimtnt aJ to Coun1 One Should Be Dfnfed 

Deffne~nl 1..1,filU t~81 !umrr.u)" jud',flTIt:1lt if pl0pCl 

.af 10 Count One bt:u'1:'~e p!~jnt.iff it not ~n d;.lribk em. 
FJoyet under the f:t.l;i.;le. Defent:h .. nt comer,d! tba ~jt TWO 
YEal £1':p in ~ fTvicr between the lime p!dnliff volunUU'. 
i1y le~jfT.l(d ,-;8] nom the (om:p'.JJY 1..T,d the llme he 
\\'2.151t.hiJfdplf.(llidf! pbimiff'1 formn .empJoymen1 flom 
EJ,plyivJ:JP~ldtJll~ !:,..:.e.1~~~.J119.nth pqiQct D..~ .. H.!_!:M)' t~L .. 
qnlify f.$ ~n t.J5EW)f employee. DefenC'Gnt fho MfUCI 
11.2t plGinlitf !"~nLd 10 plovide ;;ny notict 11.fil he .wu off 
work fOl 8 J Efwn w},ich would ql:~lify fOl n,.fLA fuve. 
DtfcnC'fnl f!HI'U U:.u in the ab:encr of ~1l)' documenta­
tion 01 vu}:;aJIfpon bypbimi1f.1fEfJoinE t:tJe uTUT( of hi I 
mtdiel!) k.,vc. dtfUICfnt', Ennl ofl'1QLA fOl plGinti:r, 
.. beDCf does rlOl (Or.!}lTUlt 2J] .-,dmjHion t!:.al p!fijmitr 
qualified fo. H1I..A kave. 

P!dmiff UfUU ltM he WI:;! an di£ib]( empJo~'u: fnd 

'hI d,fwe,n1 interfered with hi, fMLA righll by iJ. 
Jcp,J]y 2He!,dns I point ~idnst him under the ACP. 
Pbjntiff contends lI.at the Del'arnnent of uhor (DOL) 
JffU!~tions which foveID inteI]JI~ution oft1Jc I1>!LA do 
T,ot Jf'qUlTt Sl employee IS twc;lve months ofcmpJoyn;lC::nI-
10 be (om.ccullve; therefore, by countina Ms ronnet'em­
ployment. plOilmifi' La! worked for defendz.nt for twdow 
momhs. funbennOTt, plaintiff .f.sseJU that be '\\'aI n'ot re­
MHO u: II new employer; nthrr, he was returned to ,,"oric: 
wjth ~tniorlty in lenn! of va calion an.d othel benefits U~ 
der tho CBA. l'l.imi.ff .Il<£ .. {'29] thaI he provided 
notiu to dcfend2nl HE21dinl the reuon for his kave.. 
P!;;imjjf contends 11:.al even ifbc hadn't given proper no­
ticc, dffencl.nt it enopped nom zrguing thaI be is not aD 
diElbJc employee bfC~USC defendant {;;iJed to Donty j~ 
employ«. of thdI rntA nghll as Iequired by ·the Act. 
Nor did dc{endOint inquire into the JC: . .8S~:m1 for pl~i'ntith 
JflSVC once i. "'2.$ put on nonce tbatlle '\\'8$ o1f'worlc: fot' 
medical H.Monl. P!Oih;,ti1f contcnd! thai EUJnmar,y jud .... 
ment !hould be Enntcd in his favor as to Count One 
bf.(n:!!e defendc.m', ~_Heument of a POID' {OJ his ~ 
q\:~lifj'ing DbI:encc is a per se vio]a1ion of~c EUtu1C.. 

AI nOled libovf:. in~order to m~intziiD. <'form under' 
29 U.S.C. § 26B(,)(I). pl.intilJ'muS'l demon"""c thaI 
he was an eJigible fmployee ""'lth ... nrl'oUi bea;lth con­
dition, tna1 .dt:fend~nt jl • covered employCl under the 
Act .. l.nd u-.al dffc:ri~nl interfered with phintitr. nfi.A 
nEhlS. Mill.,. Sr9 f. Supp. S4S. 1997W1. 80St8~.a' °1; 
29 U.S.c. § 261~(.)(I).1i i. Und;'l'uled that defend"", is 
f; covued emF]oyu undu the Act. n3 Nor dou defendant 
d:~pUlt 11;21 the· mneu fl0m wbleb pl21ntiff El.lff'Cled and 
fOl which he Jecdved uutmen1 in October ,-30) J995 
comliTUlei a !tnou, medical condition. lblller, ·dcfen­
c!~nt ;;rEVel tha1 i1 '\\"fl nol nquiJed 10 gnn1 n.nA ]ea~ 
bec~u!t i1 was not informed of the rU!On for t1!c ]uve 
~nd WUt n<id no wr.y to know mat pJfiintiff was ruffc::r .. 
ing fJom J HOOUS medical condition. FiniiJJy, defendant 
(onudel ·ll;~t jf phJDliff were aD c:Jiglble f:mpJoyu liJ)d 
r<01i:fied Gc::fencWll lna1 he was I:u;fff:rins 110m 8 !c.rio~ 
l'JuJth (ondiJion, wen t!Huin,' I point !ifiinSt plfiintiif 
undf1 tne ACP would (OnUi1lJle f-n TMl...A vio!nion. (Sa 
Doc. l~. ocf. mc::mo. 1n 0pp. 101''1. motion fOf pmiaJ rum­
IT.G.T''j jlJcgmcnl. pp. J- '). Thcr(foTt.,t~ ICEalvc the parnCiI 
C1C~! m~ll;o.r.tfQ1 f:~m~ ju.~.c.;fl~,!~:t~Q ~c?E..~_'-O-!l:e,_~ ____ _ 
Coun :m1:El d'e1fnn1nc whubc, pJaintitrhzl acmons-tr21ed 
11;;01 Dt W2! fin di£lb]c employee ind ",hethel dt:fcndant 
in1C:rftled with hi, D\fl..A nEhts. 

n3 Employcn eovC1t.d by the FMlA indudc 
l};,C~t wpicb "enE~Ec in commcrc.c or in t;.ny in. 
01:::11)' OJ utlvity dfeCl1n! commerce (which) CI'J)oo 

ploYl ~o 01 more tmpJoyeu (01 (',lIch worJOng day 
durin,€ (Hh of 2001 moa uJ(n~u worhvukl in 
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the cunent OJ pIfcuiiIJi ulfTJC;o;J )'(81." 29 U.S.C. 
§ 26lJ(4); S,,,bl, 984 f. Supp. 1075, 1997 WL 
710276, al'9. 

A. PbintilT " An EJliiblr Employer Under tho 
FlIfLA 

Tor the lu:;onE ~et forth mon fully below, tnt Conn 
lind. Ibat plaimiff i, an eligible employee under the 
D\1LA. rim.. the nn.A pl0yide~ in peninenl part: 

. , 
The l.e.pll "e:1iBible employee" IDfl?n! lin eJ1lo­
plcy« . "'ho hOI b.en emplo;'ed-(i) f01 al 
1(<'.$1' 12 month, by the employer w:itb re­
qlfct 10 whom lUivc is J~quuled undei :iCC­
lion 2612 of [tbe Act]; l;nd (ji) (91 al lUll 
],250 houn of ~er\,ju with ruch employer 
dunng me prcviOul'J2~month period. 

29 U.S.c. § 261 I (2)(A). Second, the DOL implementin, 
Hzululonl Jdlerat( the ;;bovc cnteri'li ~nd provide waC 

17ie 12 mOr.1M on £mp/o)'u must have bEen 
€1rployuJ by l'f,e E1r.pl0)'£1 r.ao r.ol he con-­
ucuziw mamAs. ]f an employee il m.,in .. 
"'incd en the P>7oJl fOJ .ny pn of a week, 
!nduoing 1>nypcneds ofp!d or unp;.!d lC1>vt 
(!ick, "", .. allen) durlns which OU-IO benefiu 
or compentBtlon aJ~ plovickd by lhe em .. 
ployer (e.g. wor1<er'I COmpfmc.lion, lPoUP 
hultb p!an bendhs, etc.), 1he wu.k counts 
BE a wcek of empJO)'lTlfnt. TOJ FU1pc~eI 
of GocnTlinin, whct}JeJ' lTMnT.incnvc::..nJa] 
cmpJc,)'mcnt qt:alifies a! "a' .1u:_st rwdve 
month,," 52 wedcl il Gffmtd 10 be fqUal 

10 J2,'32) monlhl. 

29 C.F.R. § E2$.JJO(b), 60 F,d. R'F. 2HO (l9.9~)(fm­
Fna!il .t<dded). 

Third, the DOllfZU!~ljon! paviat t},a,: 

~ ;.; \V}lfJt me employee dN! nOT Eivt norict­

of the nced fOI kave more Ibn T'>\'O bus;, .. 
fieS! c::ys priol to commfndnB Ju:ve, Ihe 
employee w.m be Gumed cJ),f:ibJc jithe em. 
pJoycJ 1'::i1l 10 ~d\'i~e the fmpJo;!u tnat the 
cmployee if not fliflble Wilhin rwo bu!ine.sl 
CfiYI ofJeceiving thr fmployec'I nolice... 

~9 C.F.R. ~ E2~.1 10(d) (H9S). 5« 0/'0 Miller, St9 f. 

SUpp. 945, J 997 WL 809684,.8' '3. While ·.n employee . 
h; no1 JfqulJed to ~ped1ita1b' de!ignatc Jeavc as n.fi.A 
luve OJ 10 invc1<e the Ac, by nBme. the employu has a 
duty 10 jdfnljfy ~md !ecOJd Jeave 81 fM1A J(.IIve. }./iller, 
~29 f. Supp. 945, 1997 WL 809684, 8' '4; 29 C.FJl. 
§ 82~.2CS(.). "f.i1ulf to '0 notify IU1 diEibl. employ.,., 
fnop~ the employu from latCl clBiming that the empJoyee 
i, ineligible." Miller, 989 f. Supp. 9~5, 1997 WL 80968<4, 
11·3. 

11 l' uncll:iputed that plaintiff worked for defendant . 
{10m September 1974 unnl March 1993, .nd fJom April 
II, J S95, until December 18 •. 1995. AI the tim~ pl.i .... 
liff took kave in OClober 1995. bil cumulativ~ "33] 
employment with defendant excce.de4 twc~t;Y yean. 11 
j, ~ho und:hpuled mat bcnveeu April JJ. 1995, mel 
OC1ober 1 $, 199$, pbi'TJliffh:;d worked in excesl of] ,250 
hour. fOJ G,fendin!. Thus, pJrumiff clearly •• ti.fied !he 
houl1equlJemfnU fOJ employee di'jibni'tyundu!be Act. 
Funhmno,e, Ibis Coun finds nothinJ in dther the rep 
1t1ionl 01 the !tarote lue1fwhicb plecJ:udes pl:eintifffrom 
1tlyinB on hil cumu1~uve employment wbeu dC1cnniD­
iii! FM1..A eligibility. Section 825.1 J O(b)" plain Iangu'ge 
1'tib 10 rup,Pon offendr:n1's :ergument that pl:einti1fil inc:J­
jEwlf beuu:ie hi, nvdve mon'lbl of empjoyment incJudea: 
employment pnOllo biE It!ignation in 1$193. Con'tJ"aJ)' 10 
defenc~1'1 U:i emonl, the u:cond Md third ~enlencel 01 
§ 82$.1 IO(b) do nOll<fu.o or modify the first .. nlencc. 
R:;\hel, it is clc..az flom J; pl~in ludinJ ofth~ ,rUNtc: th81 
the~e Hn1(n~'el de~cn'"be dlcrna1e £iruationl .whicb mB)' 
c.ffee1 tne c.t<JcuJ:;lion of I penon's employmenL Thc: 8p­
pHuUe Hgu!aticD! p!c.i'nly n.;;te that the twelve months 
of employrnent nttd not be con~eclltivc. NOJ il mere ury 
fvi'OtnCC on tne lfcpJd indiu1inB that dffend~nt CVC1 m. 
formf-d p!dntifftha1 he '\\'81 incJiiwJe under the Act. 01 
(DUne, '"::4) d,fend.nl "guu thaI it h.d no duty 10 
notify p!tiTilltf HE:;ldlng hil c1iBwni1)' because plzllntift"' 
~~ncd 10 PJovide ploper n01icc to dc:fend:mL }JO"oVC'VeJ. 81 
wm bt dhc1:Hed, ir:fro. defendant cann01 rel)' ~old)' OIl 
ruth;:.n :;Jf"umfnt whue defendant f:;nuhoprovi'dc pJ:eio­
iltr with the lfqui:ii1c infonnation Jtg&Jdin,.h)s ~ 
r;{hu tnd J f rpomlbili11u. M01CO"Cl. me Coun notu that 
lht dennilion of empJo;'CJ &nd employee under me TMl.A 
if lobe i'Dlf7pHlc..dblCGdJ),. J.fille,.SB9F.Supp.945. ]997 
WL EO%S~, '.1 .'2., In li.h. of the f.ClIlJ>t pl.intiff qual­
inc!:?! f.J) fHgfb]etnrp;osiiimltCi-s ~hiiDn.bdiniotme--· 
n~lult. ~tkrcncc..r.;~! ;;1i:~~~irll~~~~~ro~~. ~~oat 
mUlL Eafd on the undi5pu1ed cVldcncl' lind m nEh! tll. 
;.he ::an:nory lind JfgtlJuor,y providoDI cited ~bove., this 
Coun fif>d! U-.21 ph:;.imiffi! an di,€iblc employee under the 
FMLA. 

B. Cffluin. Inu.,. of Ton E,·11t ConCfrnl.., 
\VhuLu Dfffn(hn1 }nlufutd \\'hbPbfnlitrl f1\JLA 
RithU 
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The nfi.A contdnl Doiice plovj:;ionl mal €OVem 
both .aD employer's duty 10 infonn cmployeeJ of their 
riEhu under, the FMl.A (the ,mplo)',,', "du1)' to pest") 
and '.an emj?Joye.c" d~ty lQ· inform hiE 01 }leJ empJoj'CJ 
l' 35J when h. 01 ,he ",x. to invok. FMl.A ,iEhu 
("employee nOlice jJrovidoD",. The quulion befoft thit 

. CoUJ1 )' wh,ilieJ dfffnc~nl.~' m~df ~wiff Ib,1 pl.aimjjf 
>ouEht FMl.A q".lilYinl Ua"" .nd wl"u,., def,ndant , 
improperly denied EUch Jea'w by fSH'ulnB 8 point un­
der the ACP :md thenby ln1erl"erl'ni with p1ii'mifi"1 Tj~hu 
undu J.!:l.e Act. Dcfencanl 2T(\lf!S Itat pJ_~.jmijfE nOlie, rc­
Ealding hi' nee.d fOl leave \\'2$ insu:ffidtnt .beuulC the 

, doctor's not~. !bat plaintiif pmen,ed to -defendant f.i1ed 
to fU-le :mytnlng ~boU1 phSn.tHrs medical (ondilion. noC 
Dcfcnd.aDI 2SHIU t}.al there v,'1!;5 no infoJm21ion ir,dical­
ing tJ.21 plainli1Jw21 off_work fori H.riO·U~ }-;uhh (ond;' 
110n 01 iliat p!21miff!!ou,ghl10 jn,:,,!~e: D,fl..A pJ01etlionl. 
Plflntiif coun1eTl 11.21 defenc:!fnt f~.nt.d 10 1:<ppriH hlm of 
hi, fll1L.A righu fnd jJ efloppu:f.l1om u,i?Ulng that hi, 
n011ct was defective. PJ~intiff dfO llUUU thaI hit n01ice 
was !ufficic.nl1o qCCi.Hfy his abtnc.c B! an MOLA under 
tbc..ACP; ilicafore. the notice was !ufficicnt undCl the 
FMLA. 

1'36] 

n4 AI !!u,led fbove. the nOle thaI plEintilf 
PJ~H:nted upon M, Jerum 10 work foJJo',;ving hi. 
OClober- J99~ ~b!tncc nUeJ in it! tntiJety. "011' 
work nom OC10bCl 17 to OC1obc, 23. 199.5- fnd 
WES !-ignf.d by D,. MatvlD \ViJHfms. o.1ilchell Aff .. 
Ex.5.8~tht.~ . 

Tht f1-.nA Jequ1lt1i employeu 10nality employee! of 
ilitii n,ghu fnd If!pomlbiJitltf under tht Act. The H~mu 
pJov1des jn pe~jnt.nt Fan: 

EfCb employer !hdJ pcn tnd hfP pcued jn 
compkuoul p!loccl on ",,"t pHmr~el of the 
employer where n01icCI 10 troploYf eli fnd 
~pp1iunu for employmmt ue cUHomariJy 
peut.d, Ii nOlict, to be pH'pled OJ ~F-proved 
by IDe: SecHUJ)' lofL;;bOI). HnlnE fOM a .. 
(UpU hom, 01 .rumrr,~T;u. of. L"C ptl1iTJen1 
pJoVl!lOnl 'of lthe furulfJ t.nd infoI1T.Zli'on 
pc.rnJning to the fitini of as d:~T€e. 

:19 U.S.C. § 2619(.). Tunl;,rmolr, tbr DOL "fll1"icn. 
pIQviou u;at if fn fmpJoyu hE wrinen fuiof.Hr,cl fOJ 
troployuf concemin£ tmployr:c luvc DEhu. !ucb 2! an 
tmpJoyu ~bTJdb()okJ infoI1T.;;l!on HItJdi'n,@ F]\1LA f.nu .. 
llcmtnu and f.mpJo;'Cf obJi{tliom rmdu uJc Act mun br 
indudtd in the };ulGbook OJ in fnod'jel wDran dO(UmfnL 
:19 c.r.R. § E23,:0l(,)(I). In ,doition, U,C "fll1"ion. 

EUle mat: 

Th. croployer ,h.n .lso provide the em­
ployee: with wnne» notict det.2mnB the !-pe­
cine cxpeclalion.s and ob1li2tionJ of the em .. 
ployee £nd e:xplliining the con!equences ofa 
fZnUle 10 meet those obJiBBtiona. .... Such 
'pecific no' ice must incJu<le;"I'37] appro­
pri.,e; , •• (ii) any 1fqui.~m.nu fOJ the em­
ployee 10 fumishmedka1 cc.nific'l1ion OrB sc­
DOUI nultb condition and the con~equences 
of failinl '0 do '0 •••• 

:9 C.F.R. § 823.30l(l;)(I). Finally, the 1'£lllotion .... 1e 
tl".al jf zn empJoyu (,d]s 10 provide nonce: in liccordancc 
with the 1(',£UJZ101)' provi~lonl ~ct forth above. the e~ 
player mzy nol ukc IOcti'on l;£dnSI aD cmplo,yee {OJ failure 
10 (om~ with fny provision 'rc:qu~red 10 be ~et forth ill· . 
the notice. 29 C.F JL § 823.301 (I). 

The tlPployu notice PJoyi'~ionli sci forth in the SUiTU1C 

flf sileDl as 10 ~.in:<ilionf; in which an eligible employee .. 
nud for nqA JUV( jf; unfoJc'sc.uble, ruth 81 an -emer­
fmC)' h(.~Jth condi1ion mat ~ffc.cu ej~ the cm:p]oyec or 
,hild of the employee. See 29 U.S.C. §.26 I 2(c). Howcver, 
the lfgul;;lioni do ;;ddJen the i~roe of ilnfoJeseubJc 
le.;;vc. Undet the Jt£ubrionl •. wben an employee's need 
for luve iI unfoJufubJe. the employer. il required to 
.Ejvc nOlic~ Oflhc nud 1'01 Jnvc to the employer "2S ~oon 
as praCliublc under the fzeu and circum!Unces of the 
pnku!., ,,, •• " 29 C.T.R. § 825.303(.).Funl;enno,c,lI?c 
fmployu nud not O:PJfsdy au-en riEJits undu the AC1 Of 

f"fn mcnl10n ,- 38] me :FJ>.fLA; nthCl. the employee need 
mmly ,U;te lbt lc.v. i. nffOed. 29 C.F.R. § 825.303(b). 
The: emploj'eJ il ll',cn opcctt.d 10 obuin fJTI'Y flddidonal 
]equind in(onr.;;lion Ul10ugh infonnlJ muns. Jd. Thus. 
10 Gfltnni'ne: wbeiher :ill employu's nonce of the need 
fOf n1l.A Juvc b ~ufficicnl and whnbcr defendant has 
Ii duty 10 inquiIt furJ-jC1 into the empJoyee's Jt-quest far 
luvt. t}H: COUI1'. inq"lJi'ry muSi fecul aD "whciliu the i.,.. 
fOTrr.Zlion jWyZJ1td 10 the empJo,)'Cl j! ~ufflcic.nl10 le~on­
ablyappri .. i, of th. 'roploy .... Jequest '0 u;k. time olf 
f01 8 Hno"Us l",uhh tondilioD.- Gay v. Grlmnn Paper Co .. , 
l23 F.3d 1432, 1433 (11th Ci,. IS97)Cquoting Man~d 
v. Ww/c/;.ePolylr.ln Corp., 66 T.3d 7~S. .764,,(~th CiJ: •. 
lS9!i))(ln1(.maJ quoulioDI omined).. )D ethCl words, the 
Coun must Qelumine wbctlleJ, under the dlcumrt.:mces. 
tnf fmploj;fe};u p1ovlduJiJ:!c employer with informatjQD 
!uffidtnt 10 'put the' empJoyCl on n01ic.c thaI therc js II pas­
,ible F1>!LA le.v< ,iru.tion. Goy, 125 T.3d .t 143S·36 
{citinll PrjCf v. CiT)' oj Fort W")'n~, 117 F.3d 1022, 1026 
(7th Ci •• I S97). On the othe, hand, jf an 'mploy« f.ik 
10 PJOcuc.c: Jeque:1f.d mediaJ cc.nific21ion !Ub~t1mli~ti1ll 
11i! r,t.<.d fOJ fMtA ,-::9) Ju"\'C due 10 I H:noul huhh 
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condition, the JUVf is fJot comioo(d fMtA Juvc .. 29 
C.F.R. § 825.312(b). 

To lCwlve we within motion, the Conn be,Fim; with. 
Jfvicw of cc.rtdn undif]Jut.ed f£(lS. fjrn. il iE undi!puted 
1131 p!dn1iff'! OC1obcr ]7, ]995 lObence fl0m work was 
unfolfH.e:i>b]C. .. Second. h undhpU1ed t!~1 ph,imifi' W8I 

OffW01k for %I Hnous buJtb·.c:ondilion. Third, it is undj,. 
pU1<d tl;al d<fenc.nl {.iled 10 (omply wilb 'he fMLA'I 
fmplo:;"t' peEling pl0vidons •. founh. i1 is undj~uled that 
p!aimiff did no1 plovidc medica) (.eninc21ion to WbSlan­
l:MC hjE un.d fOJ F]\fl..A luvt umiJ rJppJo);im£uJy dEbt 
month! dlC1 be wa! (:llSChf.TEedi. 

. UfJGe, 'me' facu 2nd ci'Jcu.mniOnccs of iliil nSf, the 
qUfuion ofwhettJcr me notice p!zimiffpl0vjdtd foHow .. 
ing hi! ~bencc v.:as sufficient 10 Gppli~c: the dcfcnC'<oJJI 
u.al hiz 1(.2\'( was potem;iiJly FMl.,A q'Ciilifylng il one 
which mu:;t bc If'wlvt-d by tne tr:fJ- off~ct. On onc l~nd. 
pldnlifi'l nOllee fd1ed 10 ~1~1c ,any JeHOnl fOJ hil Oib­
H:nc.e OJ indiulC we 'buil fOJ the medical U.f-~lment be 
Jcctlvtd in October 199~. On tht' other l,and. tht' fDclilial 
the note urne fJom p!~i'ntj:trl t7e~ling phyddan miE'ht 
JeOid ilic tr;u of {DC1.10 GClcmiine tLat it ,- ..,OJ "put the 
employer on notic.e tt.lil then i~ Ii pot~lble n.U..A k~vc 
dn::&tl0n." Gay. 12.5 f.Sd al ]43~~:6. Genuine iHUei of 
f£C1 exin (onccminB w1";al pJ&inliJf Iold hi'l fupeT"viwl'l 
""ben bc ""&E ofl"wor)c &nd wbat ME tt.'Pcr"j:;on If-quiled 
ofhi'm £1 fru 2f If'poJ11n~ bj, condilion and arum 10 woric 
nOiTUS. hfUU off;;c1 ~!~o O;}S1 U 10whethu p!&imiff£&vc 
notice "&1 ~oon :os F&ctic:&bJ~~ ,moe1 the clJCumn:mceI. 
If inc tr;cr of fOiet conc1udu that dtftTi!!£nt W&;E on n01iu 
1121 U-IC OC10bu &bcncel welC poltr.1:al fMLA q'l:&lify .. 
bg Juvc. then U-If oefen!!;!;nt should :hvc inquiItd fur~er 
Jt{&ldlnB ilie JL£~ons fOJ pJ&i'mitl't Juve. 29 C.f.R. f 
E25.303(b). Sa 13'GMGn v. OJUmh B·Go,h. lnc., 897 F. 
Supp. l028, 1038-;9 O~.D. T<nn. 1 995)(wh<1< p!dmilf 
{ffVe cmpJc)'eJ !ufficient notice. f..!H!!menl of porn1 U1)o> 

Gulu"c policy vic!tled f],fLA); Williorn.J V. Shu,crlgD. 
lnc., S~6 f. Supp. S09, ] 99i WL i290!9. at -10 C.V.D.PI 
J997). \V};S], p1&lmiff conlfnds 1t.~t he wu in 10u-ch with 
hil mpuvhoIl durini hiE c.bEfncc. Ihc I((01d is unclear 
&;E 10 whU}je1 he 101d them an;)'win£ c:onrcrni'ng t1le na. 
tuJC ofMf mt-ojcal ploUun 10 ~ppri~c dcffnd:ml11:.al be 
!uffu Ld ficm ~ ~ enous ,- Jj 1] nic.lth condition. lIthe -trier 
off'<-Cl wl1duG'ii u.a(p!iimiff's notice \\'a5 iri!uffidcrifio----­
inform D.efrfJ!!<:n1 oftbe nud fOJ FJ.1tA IC;lvc, ifpJc.lmiff 
~c.n,-d 10 pwvidc dcfenclmt with HquCHtd inform2iilioD 
Itf;!;ldin£ me r..,nlIf of nit condition. OJ jf pJ:Jimijf did 
nOlpl0vidc limdy IlO1iu, 1fCOvcry on u-.is ddm may be 
p1t:dud(d. Su Gay, )25 f.3d al )43~-36 .. The pbimi,1f1 
(linical depJC!!ion is Zi froCtol ~fftClinE the timeliness of 
hil nOliu 10 dcfmc&nl which the lr;el of!'~ct roUE) wdi?h 
in ~ddjljon 10 tne othCl f1>cU in thi!· (ac. 

Al fOJ pJ~jmjff;E u£Umenl mal dcfend~ni faDed 10 
pJOF'fJly pen fMLA inform~1iont p]2i"ntitf doe~ ~Ol have: 
Ii pri .... ~lf r;£ht of action f,Eainst d,fend2nl for i1l fail­
Ule to pest. J~~je v. Caner HEDlih Care CenlD; 1,,1:., 
926 F. Supp. 613, 617 (E.D. Ky. 1996); N,,:erthdeSl, 
!uch Ii f~nure may conniNtc or contn1nne to in1erference 
with p1dmijf& nfLA rigbu. LoCoporrll"it PergDmOll 
Hem. CCr.I£,... lnc., S82 F. Supp.213 (S.D.N.Y. ]997). 
FurJ,crmore. defcnc!~nl·' failure to pOSI FMl...A informa­
lion OJ pJovide ",'linen documents 10 employees Jega1dj1ll 
Ineu fMLA ri8b1$ may <Slop defendant /jom .... ron, 
Iblpl.imifl' •• 1lcEedly d<fccuvc notice "42] precludes 
p};'l'mifi'l C!~i'm u;at he was impJDpc!ly auesled a point 
undeJ the ACP. Srubl, 984 F. Supp. 1075, 1997 WL 
710276, 21 .]]. In oloel to de:tennine wllef:hcr me estop­
pel doctrine 'pplieo 10 lbe f.cts of tlii. e .... the trier of 
!'oC1 m~ft (omido ~]] the (octs~· includina wbetbeJ 1'Idntiff 
:hod Ui)' irJdcpcndcnl Jrnowledse of~e.FMl..A PJovisions 
or wneiliu he Getrimcn~JJy relied on the infofmzl'tion (<< 
lr;ck t1-1ueof) provide.d 10 him by defendant in rubmittina 
notice {oJlowin,g hi'!: un(01cnuble :b1:i~encc. nS BeczulC 
[enuinc lUUU of {:bet nil'l conecrnina the notice of an­
plCl;)'t.c ri,ghu £nd obJi£uionl provided to pb;inti~ wbat 
inquiry. if r;n), .. defcndOint mllde: jn1ol'bJntifJ'J Jeuon, for 
1G.kini lu .... e.. bnd thc nrfficienC)' of phJntifra notice to 
dcfcnclmt. the p.aniu' c10Sl~motionl for iummZi1)' judI-' 
rnen1 n 10 Count One ~hould be denied.. 

('43] 

n~ \Vhl1e ~ome C.OllJU miib1 rud 29 C.F.JL 
§ 825.301 (I) .. (oncJu.iv<ly estoppinil defendant 
nom nl::jng 8 defense of insufficient notice, this 
Coun finds that the bena- v1ew i, thai CS10p" 

pel r;;ay 'pply if !he f.ctS "'ppoft ",ch • j .... 
dici.lly cr.fied equiu;blc remedy. Su /iv/A.. " 
Dncdnou£hl Marine, h.c., 954 F. Supp. ]]33, 
JJ37 (E.D. VI. 1997). WhiJcthi. Court in no "'''y 
conclude:; 11;;t the DOL1tgubuon& arcunconnitu­
lior-ru, u-J( Coun dOel find thai the ru . .soning of the 
H-b]u d{.d~jon wlth lefpcC110 the utoppcl Plovi­
:iom of me tJi{ibjJjty HguJalion iI eq'C2Jly };PpJica­
Nt to IDC pJCHnt qUfslion ofsuffidc1lC)' ofnoIicc. 
Su J"d. . 

BCCr;l:H !hi:; Coun ItcommendJ tbJl defend.&nt'l: mo­
lion IO Glur.:u. OJ in the dtern,;ruve (or rummary jud.c­
mcnl, be p&n1td in Fm ~nd denied in fan, defendant" 
melion to :u)' diHOvcry pendin, luo}unon of the pBl­
l;U' di!pc:ilivf mOlionl (Doc. 3) il bereby DEN1ED AS 
~10OT. . 

IT 1S TllLREFORE RECO:'>1MEl'IDED mAT: 
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feI .urn!];E'Y JudEm'nI (Doc. 2) br GRANTED IN PART 
End DfN1ED IN PART ,ucb ,hal Count Two of thf 
Compl:oint be d~smrned; lmd 

P!E.lmi:tr! FGJ1::<;] fummuyjucEmtnl motlon (Doc. 10) 
b< DfN1ED. . 

IT 1S THEREFORE ORDERED THAT: 

Dffenc::;nt'! motion 10· 'ha)' diHOVtl)' pending JeJ.. 

elution of the FliI1ies' dl!:p01l1IVC: mOl ions (Doc. 3) is 
DEN1ED AS MOOT. 

D,1<: M>Tch 3,1998 

limoiliy S. HOEIUI 

United StblCS 1>1£EiHrO:;IC Juccr 

NOT1cE 

Ar.Jid:.f.d }H'H'lO l! the Repon f.no :Recommended de­
ci!ion ofilit HononbJc Timothy S. HO£2in. Unjltod SUlCI 

M";"'E" JudEe, "Hch ..... filed on 3~19~. Any patty 
may objecl 10 L~C M"'EistTztC'S findings, recommend ... 
tion!, .:nd J"fpon Wilhin ten (10) dllYi diu bdngliuved 
with 2i (Opy t}JeIfof 01 further appeaJ il waived. Sec United 
S,.m v. W.J'en;, 638 f.2d 947 (6ili Cir. 1$81). Such p .... 
,i" ,hJI(" 44) file ... ith 'he Clerk of Co,,", and .<:rIC 

on liJJ Piniest tbc Judge, 2nd the MfiiIrutlte •• wrineu 
HOlion '0 R <vicw which shall 'pec:ifically identil1 the 
poniom of ilie prope,ed findings, recommcndatlOl:'s, or 
Jt'pon 10 whkb objection is mfldc don, 'With. rneJ'llOoo 
nndum of law "ninE foIlh the b.sis fOJ roch objectiOJl; 
(web pank, ,bJI file with the Cleric a trlmScripi of the 
!ptdfic ponion! of any cvidenliaJ)' proceedIngs 10 which 
~n objecdon is mflde). 

In ilie event • pny files a MOlion to RevieW the 
Mej£!!trEtf" Findings. Recommendlitions JlDd :Report, aU 
other f~njes' ~h.JJ n!pond to ui4 MotioD 10 "Review 
wiiliin un (l0) dEY' .lia heinl! .erved • COP?, thereof. 



lEXSEE 

MJCIMEL S. ~llTCHELL, Pl';n'if[(,) v. CONTL'\'ENTAL PLASTIC CONTAINERS, 
INC~ D,f,nel.nt(.) 

C.,. )\'0. C~.1·97-412 

UNlTED STATES DlSTRlCT COVRT FOR THE SOUTHERN DlSTRICT OF OHlo, 
" WESTERN DIVISION 

J~S8 U.S. DIrt. LEXIS 21464 

," . ilh" h 27, ISS8, Fned 

pruOR . HISTORY: I.'.)) Adopt;n, M'Ei",-,tc'l 
Document of J.~21Ch 3, )998, R('ponf,d at: J9981'-S. 
DiS! LEXIS 2!~6'. 

COUNSEL: For MJOOEl S. MITCHEll, pldmiff: 
Lee Hornbcl,ge1. Cindnn~ti. OM. 

Tor CONTIl"ENTAl PLASTIC CONTAINERS INC, 
defencant:· A Fundi DjuJuI~Myen. );;ck!-on Lewil 
Sd-~l1ZJCI ~ Xrupm~n. PirubuJ,gh. PA.. 

'. 
Tor CONTINENTAl PLASTIC CONTAINERS INC, 
de::fend~t: Gary Edv,'ud Btd:er. Dimmorc &: Shoh). 
Hamil10n. OM. 

JUDGES: Sussn J. Dlott; ,JucJ,gc, Unlted SUi1es Dl'nnCl 
Coun. 

OPL'\'IONBY: Suson J. Dlon 

OPL"'JON: 

ORDER 

of (jenera] Reference in the Unj1ed Suites District CoUJ1 
fOI-me Soutbern Dl'wiCl 01 OhIo Wet1ern Dividon 10 the 
United SUlCI ]",!r;ElnT2tc ]u,jgc. Purrum110 rucJJ Jerel'­
(nec, the M~Ejnr"le Judge reviewed the pludinp and 
liled w.itli thi. COUTI • Repo11 aiid Recommendations. 
Sub>equcntly, the psnies filed objections to sueb Repon 
lind Recommerid~liona. 

The Coun has lcviewcd the compUlcnsivc fincfinp 
oftnc MtEiuTi';lC JudE' find c{)n!idued de novo aJJ ofthc 
filings in thil m~ner. Upon ronddcration ofthc forego­
in,g, me Coun doe~ dfle.nilinc lbBt rudl Recommend2tiOni 
,hould be 'dopted. . 

AccoJdinEJy, dcfcnd:mt'. monon 10 dismiss, OJ in the 
bl,err..t;tivc, fOJ EUrnn:.U)' judgment ~I heJeby GRANTED 
IN PART .nd DENIED IN PART roeh that Count 
1"2) Two of the CompJ.int i. bereby DISMISSED. 
TunhtrmoIr;p?fiimifr! motion fOl pam&.) nlmJn:iry judI­
ment }' henby DB-HED. 

IT IS SO ORDERED. 

S" .. n J. Dlon, JucJB" 

United SU1es Dlund Court 
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