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No. 11-17365

IN THE UNI TED STATES COURT OF APPEALS
FOR THE NI NTH CI RCUI T

VI CTOR RI VERA RI VERA, ET AL.,
Plaintiffs-Appellants,
V.
PERI & SONS FARMS, | NC.,

Def endant - Appel | ee.

On Appeal fromthe United States District Court
for the District of Nevada

BRI EF FOR THE SECRETARY OF LABOR AS AM CUS CURI AE
I N SUPPORT OF PLAI NTI FFS- APPELLANTS

STATEMENT OF | DENTITY, | NTEREST, AND AUTHORI TY

Pursuant to Federal Rule of Appellate Procedure 29, the
Secretary of Labor (“Secretary”) submts this brief as am cus
curiae in support of Plaintiffs-Appellants with respect to
whet her the Fair Labor Standards Act (“FLSA” or “Act”), 29
U S C 201 et seq., requires enployers to reinburse their
enpl oyees who enter the country on H 2A visas to perform
tenporary agricultural work for the cost of their inbound

transportati on expenses and visa fees, if the failure to



rei mburse such costs would effectively reduce the enpl oyees
wages bel ow the FLSA mi ni num wage during their first workweek.?!
The Secretary is responsible for the adm nistration and
enforcenent of the FLSA. See 29 U S.C. 204(a) and (b), 216(c),
and 217. The Secretary also is responsible for the procedures
enpl oyers nust follow to obtain |abor certifications for the
adm ssion of H 2A workers and for the enforcement of the
program s worker protection provisions. See 8 U S. C 1184(c)(1)
and 1188; 20 C.F.R Part 655, subpart B;2 29 C.F.R Part 501.
The Secretary has conpelling reasons to participate as am cus
curiae in this case, because she has a substantial interest in
the correct interpretation of the FLSA to ensure that al
enpl oyees receive the wages to which they are entitled. 1In
particular, the Departnment is interested in the correct
interpretation of section 3(m of the Act, 29 U S.C. 203(m, and
the regulations interpreting it, including the requirenents that

enpl oyers may not shift their business expenses to enpl oyees and

! The H2A visa program see 8 U.S.C. 1101(a)(15)(H (ii)(a),

all ows enployers to bring foreign workers into the United States
invery limted circunstances to performtenporary agricultural

| abor or services, but only after the U S. Departnent of Labor
(“Departnent”) has certified that there are not enough able and
qualified U S. workers available for the position and that the
enpl oynment of foreign workers will not adversely affect the
wages and working conditions of workers in the U S simlarly
enpl oyed. See 8 U.S.C. 1184(c)(1) and 1188(a)(1).

2 Citations to the H2A regul ations are to the current
regul ations promul gated in 2010. See 75 Fed. Reg. 6884 (Feb.
12, 2010).



t hat enpl oyees nust receive at |east the m ni num wage each week
free and clear. See 29 C F.R 531.3, 531.32-. 36.
ARGUVENT

THE DI STRI CT COURT ERRED WHEN | T HELD THAT TRANSPORTATI ON

AND VI SA EXPENSES OF H 2A EMPLOYEES ARE NOT PRI MARI LY FOR

THE BENEFI T OF THE EMPLOYER AND THUS THAT THE EMPLOYER DOES

NOT HAVE TO PAY THEM EVEN | F THEY EFFECTI VELY BRI NG THE

EMPLOYEES' WAGES BELOW THE FLSA M NI MUM WAGE

1. The FLSA is a statute of broad renedi al purpose. See
Rut herford Food Corp. v. MConb, 331 U S. 722, 727 (1947).
Congress enacted the m ni mum wage provision of the FLSA to
protect workers from substandard wages and to prevent | abor
conditions detrinmental to the maintenance of the m ni num
standard of living necessary for the health, efficiency, and
general well-being of workers. See Barrentine v. Arkansas-Best
Freight Sys., Inc., 450 U.S. 728, 739 (1981); 29 U.S.C. 202(a),
(b). Therefore, the Suprenme Court “has consistently construed
the Act liberally to apply to the furthest reaches consi stent
wi th congressional direction” in order to effectuate the broad
remedi al and humani tarian purposes of the Act. Tony and Susan
Al anb Foundation v. Secretary of Labor, 471 U S. 290, 296 (1985)
(internal citation omtted); see Solis v. State of Washi ngton,
656 F.3d 1079, 1083 (9th Cr. 2011); Kilemv. Country of Santa
Clara, 208 F.3d 1085, 1089 (9th G r. 2000).

2. Section 6 of the FLSA requires covered enpl oyers to pay

t heir nonexenpt enployees at |east the m ninum wage (currently



$7.25 per hour) for each hour worked. See 29 U. . S.C 206(a).
Ceneral ly, enployers nust pay the wages due in cash. However,
section 3(m of the FLSA provides that an enpl oyer al so may
count as wages “the reasonable cost, as determ ned by the

Adm ni strator [of the WAage and Hour Division], to the enpl oyer
of furnishing such enpl oyee with board, |odging, or other
facilities, if such board, |odging or other facilities are
customarily furnished by such enployer to his enployees.” 29
US.C 203(nm). The regulations inplenenting this provision
state that “other facilities” nmust be “sonmething |ike board or
lodging.” 29 CF.R 531.32(a); see Ranpbs-Barrientos v. Bl and,
661 F.3d 587, 597 (11th Cr. 2011) (“other facilities” should be
“considered as being in pari materia with the precedi ng words

‘“board and lodging’”) (internal quotation nmarks omtted); Soler
v. G & U, Inc., 833 F.2d 1104, 1109 (2d Cir. 1987) (the

regul ations “provi de guidance for the identification of itens
that may be considered to be in pari materia with ‘board and

| odging’”). For exanple, the regulations provide that enployers
may take a credit toward wages due if they provide such “other
facilities” as nerchandi se furni shed at conpany stores or
“electricity, water, and gas furnished for the noncomrerci al
personal use of the enployee.” 29 C F.R 531.32(a). However,

the “cost of furnishing ‘facilities’ found by the Adm nistrator

to be primarily for the benefit or conveni ence of the enployer



wi |l not be recognized as reasonable and may not therefore be

i ncluded in conputing wages.” 29 CF.R 531.3(d)(1). The

regul ations further state that expenses such as tools of the
trade, unifornms required by the nature of the business, and
“transportation charges where such transportation is an incident
of and necessary to the enploynent,” are primarily for the
conveni ence of the enpl oyer and, therefore, may not be included
as wages. 29 CF. R 531.32(c); see Soler, 833 F.2d at 1109 (the
bal anci ng of benefits test established by the regul ations

provi des a common-sense and | ogi cal approach to resol ve whet her
costs for facilities other than board and | odgi ng may be counted
toward the paynent of an enpl oyee’ s wage).

3. The regul ations recognize two corollaries that flow
naturally fromthe general rule that an enpl oyer may not take
credit for facilities that are for its primary benefit, both of
whi ch are necessary to ensure that the purpose of section 3(nm
is not circunvented. First, section 3(m applies “regardl ess of
whet her the enpl oyer cal cul ates charges for such facilities as
additions to or deductions fromwages.” 29 C F. R 531.29; see
29 CF. R 531.36(b). Thus, section 3(n) is applicable whether
an enpl oyer pays a stipulated wage that is |ess than $7.25 per
hour and nakes an addition to that wage for facilities it

provides in order to reach the required m ni rum wage rate, or



t he enpl oyer stipulates a wage rate of $7.25 per hour and mekes
deductions for facilities provided fromthat stipulated rate.

Second, “the wage requirenents of the Act will not be net
where the enpl oyee ‘ kicks-back’ directly or indirectly to the
enpl oyer or to another person for the enployer’s benefit the
whol e or part of the wage delivered to the enployee.” 29 C. F.R
531.35. For exanple, an indirect Kkick-back occurs if an
enpl oyer requires an enpl oyee to provide tools of the trade or a
uniformrequired by the nature of the business. Al though the
enpl oyer may in such a case appear to pay the full m nimum wage
in cash, it then requires the enployee to purchase an itemthat
primarily benefits the enployer. |In that situation, “there
woul d be a violation of the Act in any wor kweek when the cost of
such tool s purchased by the enpl oyee cuts into the mninmm or
overtinme wages required to be paid himunder the Act.” 29
C.F.R 531.35. This is true because there is no |egal or
| ogi cal difference between an enpl oyer deducting the cost of
such a busi ness expense directly froma worker’s wages, and an
enpl oyer shifting such a cost to an enpl oyee to bear directly.
See Arriaga v. Florida Pacific Farns, LLC, 305 F.3d 1228, 1236
(11th Gir. 2002).

Therefore, for an enployer to actually pay the FLSA m ni num
wage it must pay the full anount due w thout any ki ck-back

enpl oyer busi ness expenses nay not be shifted to enpl oyees



because, as the regul ations provide, the wages nust be paid
“finally and unconditionally or ‘free and clear.”” 29 C.F.R
531.35. “This rule prohibits any arrangenent that ‘tend[s] to
shift part of the enployer’s business expense to the enpl oyees

to the extent that it reduce[s] an enpl oyee’s wage bel ow t he
statutory mninum’” Ranpbs-Barrientos, 661 F.3d at 594 (quoting
Mayhue’ s Super Liquor Stores, Inc. v. Hodgson, 464 F.2d 1196,
1199 (5th CGir. 1972)); see Gordon v. City of GCakland, 627 F.3d
1092, 1095 (9th G r. 2010); Donovan v. Crisostono, 689 F.2d 869,
876 (9th Cir. 1982); Wage and Hour Opinion Letter FLSA2001-7
2001 W. 1558768 (Feb. 16, 2001).

4. The critical question under section 3(m is whether the
itemin question qualifies as a “facility” because it is in par
materia with board and | odging, or is a business expense that is
primarily for the benefit of the enployer. |In this case, the
district court evaluated the nature of travel and inmgration
expenses paid by enpl oyees recruited in Mexico to perform
tenporary agricultural work pursuant to the H 2A program for

Peri & Sons. Rivera v. Peri & Sons Farnms, Inc., No. 3:11-CV-

00118, 2011 W. 3177538, at *1 (D. Nev. July 27, 2011).3 Relying

3 The enpl oyees al so rai sed other clains, such as that they were
not paid for all hours worked. The Secretary’s participation as
amcus is limted to whether an H 2A enpl oyee’s travel and

i mm gration expenses are primarily for the benefit of the

enpl oyer.



upon the Arriaga decision,? the enpl oyees argued that the
enployer’s failure to rei nburse themfor these expenses viol ated
t he FLSA when the costs effectively brought their pay in the
first workweek bel ow the m ni nrumwage, in violation of the “free
and clear” principle. The district court rejected the
enpl oyees’ argunent. 1d. at *4.

The court relied upon the fact that the H 2A regul ati ons
(20 C.F.R 655.122(h)(1)) specifically address inbound
transportation, and they only require reinbursenment if the
enpl oyee conpl etes 50% of the contract period, whereas the FLSA
section 531. 35 kick-back regul ati on does not expressly describe
such expenses as tools of the trade. Rivera, 2011 W. 3177538,
at *4. The district court concluded that “the specific controls
the general” and, thus, that the H2A rules prevail over the
general FLSA ki ck-back prohibition. Id.

The court stated that it accepted the principle in Powell
v. U S Cartridge, 339 U S. 497 (1950), that enployers nust
conply with cunul ati ve enpl oynent regul ations that do not
expressly conflict; however, “this does not nean that the

requi renents of 655.122(h)(1) are incorporated into section

“InArriaga, 305 F.3d 1228, the Eleventh Circuit held that
transportation and visa fees of H 2A workers are primarily for
the benefit or convenience of the enployer and, therefore, that
the FLSA requires enployers to reinburse such fees in the first
wor kweek to the extent necessary to raise the enployees wages
up to the m ni num wage.



531.35’s definition of kick-backs.” Rivera, 2011 W 3177538, at
*4, It stated that the enpl oyees’ argunent went beyond reading
t he FLSA ki ck-back regul ation and the H 2A travel rei nbursenent
regul ation as cunul ative requirenents, and that the enpl oyees
actually attenpted to incorporate the H2A requirenent into the
FLSA's definition of a kick-back. Id. at *5. The district
court concluded that section 531.35 does not incorporate the H
2A requirenent, and it noted that a regulation cross-referenced
in the section 3(m regulations (29 CF. R 778.217) only
mentions travel expenses incurred while working for an enpl oyer
but not those incurred to begin work in the first instance.
Therefore, the court concluded that these expenses incurred by
H 2A enpl oyees “are sinply not *kickbacks’ under section 531.35
itself,” noting that an enployer is not expected to pay travel
costs for a worker to nove fromChio to Nevada to obtain

enpl oynent. Id.

5. The district court msinterpreted the guidance that the
regul ations inplenmenting section 3(m provide regarding this key
issue and erred in failing to give deference to the Departnent’s
interpretations of its regulations. Section 3(m of the FLSA
all ows an enpl oyer to take credit only for “the reasonabl e cost,
as determned by the Adm nistrator, to the enpl oyer of
furni shing such enpl oyee with board, |odging, or other

facilities.” 29 U S.C. 203(nm). The Departnent’s regul ations



i npl enenting section 3(m clarify that facilities that are
primarily for the benefit or conveni ence of the enployer wll
not be recogni zed as reasonable. See 29 CF.R 531.3(d)(1). 1In
particul ar, the regulations provide that transportation that “is
an incident of and necessary to the enploynment” will not be
recogni zed as a facility. 29 C. F.R 531.32(c). By contrast,
the provision of transportation for ordinary home-to-work
commuting can constitute a facility for which the enpl oyer may
take credit. See 29 C. F.R 531.32(a).

6. As the Eleventh Circuit concluded in Arriaga, 305 F. 3d
at 1242 (an H 2A case), and as explained in Wage and Hour’s
Fiel d Assistance Bulletin No. 2009-2 (Aug. 21, 2009),

www. dol . gov/ whd/ Fi el dBul | eti ns/index. ht m (copy attached as

Addendum A), addressing the H 2B visa program® the nature and
requi renents of these visa prograns dictate that the enployer is
the primary beneficiary of the transportati on expenses and visa
fees because they are an “incident of and necessary to the
enpl oynent” of such workers.

a. The Arriaga court noted that the dictionary definition
of the term*®“incident” is “anything which inseparably bel ongs
to, or is connected with, or inherent in, another thing,” and

the definition of “necessary” is “of an inevitable nature:

°> The H-2B visa program see 8 U.S.C. 1101(a)(15)(H)(ii)(b), is a
substantially simlar visa programfor the adm ssion of workers
to performtenporary nonagricultural |abor or services.

10
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i nescapable.” 305 F.3d at 1242. The court enphasized that the
enpl oyers who elect to participate in the visa program
understand that the nonimm grant workers they enploy are not
com ng from comut abl e di stances. In that situation, under 29
C.F.R 531.32(c), one-time transportation costs “are an

i nevi tabl e and i nescapabl e consequence of having foreign H 2A
wor kers enployed in the United States; these are costs which
ari se out of the enploynent of H 2A workers [and thus]
transportation will be needed, and not of the daily conmuting
type, whenever enploying H 2A workers.” Id.

The Arriaga court also stated that the regulations draw a
consistent |ine “between those costs arising fromthe enpl oynent
itself and those that would arise in the course of ordinary
life.” 305 F.3d at 1242. “Qther facilities” must be sonething
i ke board or |odging, and the regul ations give as exanpl es
cl ot hing, household effects, and electricity, water and gas
furni shed for the enployee’ s personal use. See 29 C.F.R
531.32(a). Thus, “the line is drawn based on whet her the
enpl oynment -rel ated cost is a personal expense that would arise
as a normal |iving expense.” 305 F.3d at 1243. The court
concl uded that one-tine transportati on expenses froma foreign
country are not in pari materia with board and | odgi ng; such
expenses are not ordinary living expenses, because they do not

have substantial value to an enpl oyee that can be used
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i ndependently of the job perforned, and they do not ordinarily
arise in an enploynent rel ationship, unlike daily home-to-work
comuting costs. 305 F.3d at 1242-43.

Simlarly, with regard to visa costs, the Arriaga court
concl uded that such costs were “necessitated by the Gower’s
enpl oyment of the Farmaorkers under H 2A program” which
i nvol ves applying for certification to bring forei gn workers
into the country. 305 F.3d at 1244. These costs do not arise
in ordinary life but are certain to arise under the H 2A
program further, the visas restrict the workers to the
particul ar work described in the application and limt themto
wor ki ng for the enployer who obtained the tenporary | abor
certification. Thus, such costs are not ordinary living
expenses, unlike food, board, and conmuting costs, and therefore
they “are not the type of expense they are permtted to pass on
to the Farmmorkers as ‘other facilities.”” 1d. Accordingly,

t he enpl oyer may not shift such costs to the enployees if doing
so effectively brings their wages bel ow the FLSA m ni nrum wage in

their first workweek of enployment. 1d.°

® The fact that H 2A enpl oyees derive some benefit fromthe

enpl oyment relationship that flows fromthe transportati on and
visa costs does not nean that they are the primary beneficiaries
of these expenses. The case | aw recogni zes that an enpl oyer may
still be the primary beneficiary of an expense, and therefore
must pay for it if the failure to do so would bring the

enpl oyee’ s wages bel ow the mi ni nrum wage, even though the itemin
guestion al so provides sone benefit to the enployee. See Reich
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In the decade since the Arriaga decision, nunerous courts
have come to the sane conclusion in both H 2A and H 2B cases.
See, e.g., Mrante-Navarro v. T&Y Pine Straw, Inc., 350 F.3d
1163, 1166 n.2 (11th GCr. 2003) (H2B); Salazar-Martinez v.
Fowl er Brothers, Inc., 781 F. Supp. 2d 183 (WD.N. Y. 2011) (H
2A); Gaxiola v. WIlianms Seafood of Arapahoe, Inc., 776 F. Supp.
2d 117 (E.D.N.C. 2011) (H2B); Teoba v. Trugreen Landcare LLC,
769 F. Supp. 2d 175 (WD.N Y. 2011) (H 2B); Perez-Benites v.
Candy Brand, LLC, No. 1:07-CV-1048, 2011 W 1978414 (WD. Ark
May 20, 2011) (H 2A); Rosales v. Hispanic Enpl oyee Leasing
Program No. 1:06-Cv-877, 2008 W. 363479 (WD. Mch. Feb. 11,
2008) (H-2B); Rivera v. Brickman G oup, No. 05-1518, 2008 W

81570 (E.D. Pa. Jan. 7, 2008) (H 2B); Martinez-Bautista v. D&S

v. Japan Enterprises Corp., 91 F.3d 154 (9th Cr. 1996) (Table),
1996 W. 387667, at *6 (cocktail dresses that the enpl oyer
required nightclub enployees to wear were uniforns that enpl oyer
was required to provide, despite the fact that one enpl oyee wore
the top of an outfit to church once, because “it is possible
that a portion of the outfit could be worn outside work but

still be the financial responsibility of the enployer”); Brennan
v. Moddern Chevrolet Co., 363 F. Supp. 327, 330, 333 (N.D. Tex.
1973), aff’'d, 491 F.2d 1271 (5th Cr. 1974) (Table) (car

deal ership was the primary beneficiary of denonstrator cars it
provided to its car sal esnen, even though 90% of the m | eage was
for the enpl oyees’ own personal use). Indeed, even | odging,
fromwhi ch the enpl oyee clearly derives sone benefit, does not
always qualify as a facility. See, e.g., Ranbs-Barrientos, 661
F.3d at 595-98 (housing enployer is required by |aw to provide
to H 2A enpl oyees is a business expense primarily for the
benefit of the enployer); Marshall v. DeBord d/b/a/ Bernie's
Rest Haven, No. 77-106-C, 1978 W. 1705 (E.D. Ckla. July 27,

1978) (lodging not a section 3(m facility where enpl oyees were
required to live on-site at a nursing hone in order to be
available at all tinmes to care for the residents).
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Produce, 447 F. Supp. 2d 954 (E.D. Ark. 2006) (H 2A); DelLuna-
Guerrero v. North Carolina Gower’s Ass’'n, Inc., 338 F. Supp. 2d
649 (E.D.N.C. 2004) (H2A). The Fifth Grcuit, however, canme to
t he opposite conclusion in an H 2B case. See Castell anos-
Contreras v. Decatur Hotels, 622 F.3d 393 (5th Gr. 2010) (en
banc, 8-6).

b. Moreover, Bulletin 2009-2 enphasi zed that the visa
prograns i npose significant obligations on an enpl oyer that
chooses to participate, and an enployer is authorized to obtain
workers only if it has denonstrated to the Departnent that,
absent foreign guest workers, it would not have sufficient
nunbers of enployees to performits work. Specifically, under
the H 2A program enployers nust follow various prescribed
recruiting steps when filing an Application for Tenporary
Enpl oyment Certification in order to test the | abor market, to
det erm ne whet her adequate nunmbers of U S. workers are avail able
for the job in question, and nmust offer terns and conditions
that will not adversely affect U S. workers. Enployers nust:
submt a job order to the relevant State Wirkforce Agency, which
must refer to the enployer each U S. worker who applies for the
j ob opportunity; place two newspaper advertisenents for the job,
i ncluding one in the Sunday paper; offer and pay at |east the
requi red wage rate specified by the Departnment (H 2A rates

exceed the FLSA m ni mum wage rate, by significant amounts in
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sone states, see 76 Fed. Reg. 79711 (Dec. 22, 2011)); offer
full-time enploynment of at |east 35 hours per week; guarantee to
provi de enpl oynent for at |east three-fourths of the workdays
during the total period of enploynent; offer housing at no cost
to U S. workers who are not reasonably able to return to their
residence within the sane day; provide daily transportation

bet ween the housing and the job site at no cost; reinburse

i nbound transportation costs if the enpl oyee conpl etes 50
percent of the period of the work contract; provide the

equi val ent of worker’s conpensation insurance; contact its
former U S. workers in that job during the previous year and

of fer them enpl oynent; conduct any additional recruitnment
ordered by the Departnent; attest that the job opportunity is
not vacant because the former occupants are on strike or | ocked
out; and submt a report to the Departnent regarding its
recruitment efforts. See 8 U.S.C. 1188(c)(4); 20 C. F. R
655.121-. 122, 655.135, 655.151-.156. The Departnent will issue
a | abor certification only after an enpl oyer has conpleted its
U S recruitnent efforts, and only if all these steps
denonstrate that there are not sufficient U S workers avail able
to performthe work and that hiring guest workers will not
adversely affect simlarly enployed U S. workers. See 8 U S. C

1188(a)(1l); 20 CF. R 655.103(a). Simlar, although not as
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extensive, requirenments apply to the H 2B program See 20
C.F. R 655.15, 655.20-.22.

As Field Assistance Bulletin 2009-2 expl ai ns, enployers
benefit far nore than usual fromthe prelimnary expenses
necessary for the workers’ enploynent. The enployers’ choice to
utilize this process, and their proof that they are unable to
find qualified and available U S. workers, is evidence of their
specific need for, and the benefit derived from these foreign
workers. Indeed, the entire application process is designed to
denonstrate that the enpl oyer would not otherw se be able to
fulfill its enploynent needs.

In contrast to the enpl oyers’ greater-than-normal benefit
fromthese expenses, the H 2A guest workers who enter the
country under this visa programbenefit |ess than enpl oyees
typically do fromtravel to take a new job because of the
[imtations on their rights. The positions are, by definition,
tenporary (“tied to a certain tine of year by an event or
pattern, such as a short annual grow ng cycle” and generally
required to be less than twelve nonths, see 20 C F.R
655. 103(d))); thus, there is no possibility of permanent
enpl oynment, no matter how well the workers perform or what
qualifications they possess or acquire. The enpl oyees’ visas
require themto work for a particular agricultural enployer, for

a particular term performng specified duties. See 8 C.F.R
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214.2(h)(5)(iii). The enployees are not permtted to quit that
job and use their visa to seek work from ot her nonagri cul tural
enployers in the area or to quit and remain in the US. See 8
CF.R 214.2(h)(5)(vii)-(viii). |Indeed, the H 2A enpl oyer nust
notify the Departnent of Honmeland Security (“DHS’) if a worker
quits or is fired before the end date of enpl oynent specified in
the application or if the work ends nore than 30 days before the
end of the certified period. See 8 CF.R 214.2(h)(5)(vi); 20
C.F.R 655.122(n). Wen the work period approved for that
enpl oyer is conpleted or the workers’ enploynment is term nated,
whi chever occurs first, the enployees nmust |eave the country
(absent any extension to work for another certified H 2A
enpl oyer or change of status pursuant to DHS regul ations). See
20 CF.R 655.135(i). Thus, H 2A wrkers are not able to use
their transportation to the U S. and their visa to find work
generally or to remain in the U S after their approved work
ends. Accordingly, Bulletin 2009-2 finds that the travel and
vi sa expenses of tenporary foreign workers are “an incident of
and necessary to the enploynent” with their certified enpl oyers
and, therefore, the enployers are the primary beneficiaries of
t hese expenses. See 29 C.F.R 531.32(c).

It is evident that there are many significant differences
between the relocation of a U S. enployee within the country for

a permanent job and the nove of an H 2A enpl oyee. For exanple,
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a US. enployee noving to a new |location to start work m ght
remain with that enployer for many years, and good perfornmance
could lead to a pronotion. Alternatively, the enployee m ght
quit or be fired; neverthel ess, that enployee would still be
entitled to remain in the new comunity, and that enpl oyee woul d
have the option to look for work with any other enployer in that
comunity or sinply to remain in the community with friends or
famly while unenployed. 1In contrast, the transportation
expenses of H 2A enpl oyees are not typical relocation costs;
they are incurred as a result of travel away fromthe enpl oyee' s
foreign honme for specific, tenporary enploynent, not a change in
the enpl oyee’s domcile for permanent enploynent. Thus, the
primary beneficiary analysis is very different in the U S,

enpl oyee situation than in the H 2A context, and the district
court’s reliance upon the anal ogy of a worker noving from Ghio
to Nevada is consequently flawed. See Rivera, 2011 W. 3177538,
at *5.

7. Contrary to the district court’s conclusion here, id.,
the fact that the kick-back regul ati on does not expressly
mention travel and inmgration costs does not indicate that such
expenses are not enpl oyer business expenses. The district court
relied upon the Fifth Crcuit’s decision in Decatur Hotels for
its conclusion that the inbound transportation costs of H 2A

workers are not simlar to “tools of the trade” for purposes of
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appl ying the kick-back regulation. |In Decatur Hotels, the Fifth
Circuit enphasized that no statute or regulation specifically
provi des that inbound travel and visa expenses nust be

rei mbursed when it concluded that applying the kick-back

regul ation to such expenses “stretches the concept of ‘tools of
the trade’ too far.” Decatur Hotels, 622 F.3d at 400. The
section 3(m regulations, however, set forth general principles
and, of course, cannot contain an exanpl e addressing every
specific fact situation. |Indeed, the kick-back regul ation
essentially recognizes this fact by prefacing its discussion of
an enpl oyer that requires a worker to provide “tools of the
trade” with the words “[f]or exanple.” 29 C.F.R 531.35. Even
nore significantly, the follow ng sentence of the kick-back
regul ati on cross-references section 531.32(c), which sets forth
a lengthy list of exanples of expenses that are for the primary
benefit of the enployer. The exanples include such diverse
expenses as electric power used for business production, conmpany
police and guard protection, taxes and insurance on the

enpl oyer’ s buil dings, dues paid to the chanber of commerce or
ot her organi zati ons, nedical services required under worker’s
conpensation or simlar laws, and “transportati on charges where
such transportation is an incident of and necessary to the
enploynment.” 29 C.F.R 531.32(c). This regulation then cross-

references another regulation, 29 CF.R 778.217, to nake clear
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that, although “normal everyday” hone-to-work commuting costs
are primarily for the benefit of the enployee, 29 C F.R
778.217(d), “tenporary excess” travel expenses incurred “on a
particul ar occasion” such as where an enpl oyee nust “report for
work at a place other than his regul ar workpl ace” may be
excluded fromthe regular rate of pay for overtinme purposes
because such expenses are incurred for the benefit or

conveni ence of the enployer. 29 CF.R 778.217(b)(5). Thus,
because the ki ck-back regul ati on necessarily enconpasses vari ous
transportation costs, treating such costs as kick-backs does not
stretch the concept of “tools of the trade” too far.

The district court enphasized that the cross-referenced
regulation (29 C.F.R 778.217) does not specifically address
pre-enpl oynment transportation expenses. See Rivera, 2011 W
3177538, at *5. Again, this regulation sinply sets forth a
general rule in subsection (a), and then in subsection (b)
provides “illustrations” or exanples of expenses that nust be
i ncluded or may be excluded fromthe regular rate. It does not
create an exhaustive list of all transportation-rel ated expenses
that would qualify as “excess” or “particul ar occasion”
occurrences that are primarily for the benefit of the enpl oyer.
Therefore, the absence of an exanple describing the appropriate

treatment of various pre-enploynment travel costs is neaningless.
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8. Simlarly, contrary to the district court’s concl usion
here, the fact that the H 2A regul atory provisions specifically
i npose transportation costs on enployers at the 50 percent point
of the work contract does not justify negating the applicability
of the FLSA based upon the maximthat “the specific controls the
general .” 2011 W. 3177538, at *4. This principle of statutory
construction does not apply to this situation; it applies when
there is a conflict between two provisions of |law. See 2A
Sut herl and Statutory Construction (2007 Edition) 8§ 46:5, 224
(“Where there is inescapable conflict between general and
specific terns or provisions of a statute, the specific wll
prevail.”); Xilinx, Inc. v. Conmm ssioner of Internal Revenue,
567 F.3d 482, 489 (9th Cr. 2009).

The district court ignored the fact that there is no
conflict between the H2A rule requiring rei nbursenent at the 50
percent point of the contract period and the FLSA requirenent
for reimbursenment up to the m ninmumwage |evel in the first
wor kweek. See Arriaga, 305 F.3d at 1235 (“There has been no
denonstration here that it is inpossible to sinultaneously
conply with both sets of regulations.”); DeLuna-Cuerrero, 338 F
Supp. 2d at 663 (“[T]here is no indication that it is inpossible
to conmply with both laws.”); R vera, 2008 W. 81570, at *3
(“[T)here is no question that an enpl oyer can simnultaneously

conply with both the INA [H2B] and the FLSA.”). Thus, under
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the FLSA, in the first workweek the enployer nmust pay the

m ni mum wage (currently $7.25 per hour) plus the transportation
and visa costs. However, to conply under H 2A, the enpl oyer
must pay only the higher H 2A prevailing wage rate; the enployer
must rei nburse the travel expenses only if the enpl oyee

conpl etes 50 percent of the contract period.’ As the Suprene
Court stated in Powell, Congress specifically recognized that
the coverage of the FLSA “overl aps that of other federal

| egi slation affecting | abor standards,” and an enpl oyer nust
conply with both the FLSA and ot her applicable | aws

si mul t aneously when they are not in irreconcilable conflict by
determ ning “the respective wage requi renents under each Act and
appl yi ng the higher requirenent as satisfying both.” 339 U S.
at 518-19. Therefore, contrary to the district court’s
assertion in declining to apply Powel |, the enployees did not

seek to graft the H 2A transportation rei nbursenent requirenent

" For exanple, assune that the H 2A required wage rate is $10

per hour, and that an enpl oyee worked 40 hours in the first

wor kweek and incurred $300 in travel and inmgration expenses.
To conply with the FLSA, the enployer nust pay $7.25 x 40 =
$290, plus $300 = $590. To conply under H 2A, the enpl oyer nust
pay $10.00 x 40 = $400 in the first workweek. Because an

enpl oyer must conply with the higher requirement, it nust pay
$590 in the first workweek. Therefore, it has effectively paid
$190 in transportation costs for purposes of H 2A conpliance
(even though that law did not require it to do so at that
point). If the enployee conpletes 50 percent of the contract
period, the enpl oyer woul d have to pay the bal ance of the
transportation costs ($300 - $190 = $110). This equals the

di fference between the H 2A wage rate and the FLSA m ni nrum wage
($10.00 - $7.25 = $2.75 x 40 hours = $110).
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onto the FLSA;, rather, enployers that choose to participate in
the H 2A program nust determ ne their wage requirenents under
the FLSA and the H 2A in each workweek and conply with the
hi gher requirenent.

Furthernore, in giving controlling weight to the H 2A
regul ation at the expense of the FLSA regulation, the district
court ignored the | ast sentence of the relevant H2A rule; the
regulation itself confirms that “the FLSA applies independently
of the H 2A requirenents and i nposes obligations on enpl oyers
regardi ng paynment of wages.” 20 C. F.R 655.122(h)(1); see 20
C.F.R 655.122(p) (an enployer “may not nake deductions that
woul d violate the FLSA’); 20 C.F. R 655.135(e) (the “FLSA
oper at es i ndependently of the H 2A program and has specific
requi renents that address paynent of wages, including deductions
fromwages”). The Departnent added this sentence when it
promul gated the 2010 H 2A regul ations and rejected enpl oyer
commenters’ requests that the Departnent repudiate the Arriaga
decision. See 75 Fed. Reg. at 6911-12, 6914-16. Rather, the
preanbl e enphasi zed that, to avoid the confusion that could be
caused by the H 2A 50 percent rule, it was inportant to rem nd
enpl oyers that “an H 2A enpl oyer covered by the FLSA is
responsi bl e for paying i nbound transportation costs in the first
wor kweek of enploynment to the extent that shifting such costs to

enpl oyees (either directly or indirectly) would effectively
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bring their wages bel ow the FLSA m ni nrum wage.” 75 Fed. Reg. at
6915.

9. The district court’s reliance on Decatur Hotels is
m spl aced because the Fifth Crcuit did not provide any sound
basis for its conclusion that transportation and visa costs are
primarily for the tenporary visa enployee’' s benefit. As
di scussed supra, the kick-back regulation, with its cross-
references to other regul ations, recognizes that transportation
expenses can qualify as “tools of the trade.”

Furthernore, the Fifth Grcuit erred in declining to give
any deference to Bulletin 2009-2 because it “was issued | ong
after the events in question. The general rule, applicable
here, is that changes in the law will not be applied
retroactively . . . . \WWatever deference nay be due to the
Departnent’s informally pronulgated Bulletin in the future, it
does not itself in any way purport to apply retroactively.
Accordingly, we decline to apply it to the situation here.” Id.
at 401-02. To the extent that this case involves any H 2A
wor kers who incurred travel or immgration expenses after the
Depart ment published the Bulletin on August 21, 2009, there is

no retroactivity issue.® Mreover, the Department’s

8 pParagraph 7 of the Second Amended Conplaint, filed May 16,
2011, sets forth allegations of FLSA violations involving
plaintiffs who were admtted to the United States on a tenporary
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interpretation in the Bulletin did not change the |aw, rather,
Bul letin 2009-2 is the Departnent’s interpretation of the
section 3(m regulations and how they apply in this specific
situation. Thus, it sinply clarifies what the | aw has al ways
meant, and such clarifications do not create retroactivity
concerns. See Yu v. US. Attorney Ceneral, 568 F.3d 1328, 1333-
34 (11th Cr. 2009) (Attorney Ceneral’s clarification of the INA
does not change the law, and the interpretation is “entitled to
full retroactive effect in all cases still open”).

Finally, the Fifth Crcuit stated in Decatur Hotels that
the Arriaga court’s reasoni ng was not persuasive because Arriaga
“dealt with H 2A workers, not H 2B workers.” 1d. at 403. O
course, this case involves H 2A workers, just as Arriaga did.

In any event, many courts have recogni zed that the result of the
FLSA primary beneficiary analysis is the sanme under both
prograns because of the simlarities between the two visa
prograns. See, e.g., Mrante-Navarro, 350 F.3d at 1166 n.2
(applying Arriaga in an H 2B case); Gaxiola, 776 F. Supp. 2d at
126 (the rationale for concluding the expenses of H 2A workers
are an incident of and necessary to their enploynment “appl[ies]
equally to H 2B visas”); Teoba, 769 F. Supp. 2d at 186

(disagreeing in an H 2B case with the Decatur Hotels hol ding

basis at “various tines between February 16, 2005 and the
present.”
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that Arriaga was inapplicable because it dealt with H 2A
wor kers) .

10. The interpretation that transportation and visa fees
are an incident of and necessary to the enploynent of H 2A
enpl oyees is consistent wth the position Wage and Hour has
articul ated over many years regardi ng the cost of transporting
remotely hired workers to the worksite for tenporary enpl oynent.
As explained in the attached Field Assistance Bulletin, in a
nunber of opinion letters issued between 1960 and 1990, the
Department consistently concluded that the cost of transporting
such workers is a cost that nust be borne by the enployer,
because the transportation is primarily for the enployer’s
benefit. See, e.g., Wage and Hour opinion letters dated May 11,
1960; February 4, 1969; Novenber 10, 1970; Septenber 26, 1977;
Novenber 28, 1986; and June 27, 1990; see also Field Operations

Handbook, 130c13(e), www. dol . gov/whd/ FOH (copi es of the opinion

letters and the rel evant provision of the Field Operations
Handbook are attached as Addendum B). The Departnent al so
successfully took this positioninits own litigation in
Marshall v. d assboro Service Ass’'n, Inc., 1979 W. 1989 (D. N. J.
1979) (subsequent history omtted). The court in G assboro
relied upon the earlier opinion letters and held that the cost
of transporting mgrant farmwrkers from Puerto Rico to New

Jersey did not qualify as a facility under section 3(m and
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“cannot properly be included in the conputation of the
enpl oyees’ m ni mum wages.” 1979 WL 1989, at *3.

In two letters issued in 1994 (May 11, 1994 and June 30,
1994), the Departnment noted its | ongstanding position but
stated, in response to concerns raised by agricultural growers
about the costs involved, that it would review the issue and
provi de further guidance; in the meantine it would not assert
violations in this area under the FLSA (copies attached,
Addendum B). In a May 10, 1996 letter and a May 30, 2001
letter, the Departnent reaffirnmed its view that such
transportation costs are primarily for the benefit of the
enpl oyer and may not infringe upon the FLSA m ni num wage;
however, the letters stated that as a matter of enforcenent
practice the agency would assert a violation of the FLSA only in
certain factual scenarios, pending further review (copies
attached, Addendum B).

Seven years |ater, the Departnent briefly reversed this
conclusion, in the preanble to the H 2A final rule published in
Decenber 2008. See 73 Fed. Reg. 77110, 77148-52 (Dec. 18,
2008); see also 73 Fed. Reg. 78020, 78039-41 (H 2B) (Dec. 19,
2008). However, the Departnent w thdrew that reversal just
three nonths later. See 74 Fed. Reg. 13261 (March 26, 2009).
The Departnent noted in that wthdrawal that, prior to the

preanbl e interpretation, many courts in addition to Arriaga had
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hel d that such travel and visa expenses were primarily for the
benefit of the enployer. Therefore, the Departnent stated that
it would provide further guidance after reconsideration of the
I ssue.

A few nonths | ater, the Departnment conpleted its review and
on August 21, 2009 issued Field Assistance Bulletin 2009-2.

That Bulletin concludes that the transportation and visa
expenses necessary to bring H 2B enpl oyees into the country and
to the site of work are primarily for the benefit of the

enpl oyer and cannot be shifted to the enployees in violation of
the m ni nrum wage. As discussed supra, on February 12, 2010, the
Department reaffirnmed this interpretation in the preanble to a
Final Rule inplenmenting changes to the H 2A program See 75
Fed. Reg. at 6915-16, 6925. The preanble to an H 2B Notice of
Proposed Rul emaki ng i ssued on March 18, 2011 simlarly restated
the interpretation (see 76 Fed. Reg. 15130, 15145). Thus, but
for a brief three-nonth period, the Departnment has expressed a
consistent interpretation of the requirenments of the FLSA for
sone 50 years.

Section 3(n) states that a wage paid “includes the
reasonabl e cost, as determ ned by the Adm nistrator,” of a
“facility,” 29 U S.C. 203(m, and the Departnent has pronul gated
noti ce-and- conment regul ations inplenenting that authority. See

32 Fed. Reg. 13575 (Sept. 8, 1967); Pub. L. No. 87-30, §14, 75
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Stat. 65, 75 (1961); S. Rep. No. 145, 87th Cong., 1st Sess.
(1961), as reprinted in 1961 U S.C.C. A N 1620, 1659. The
Department’s interpretation of its regulations in the Bulletin,
mul tiple opinion letters (cited in the Bulletin) issued between
1960 and 1990, the preanbles to the H 2A and H 2B rul emaki ngs,
and in this amcus brief are entitled to controlling deference.
See Talk Anerica, Inc. v. Mchigan Bell Tel ephone Co., 131 S.
Ct. 2254, 2261 (2011); Chase Bank USA v. MCoy, 131 S. C. 871,
880 (2011); Federal Express Corp. v. Holowecki, 552 U S. 389,
397 (2008); Long Island Care at Hone, LTD v. Coke, 551 U. S. 158,
171 (2007) (change in interpretation by agency does not provide
an i ndependent ground for disregarding such interpretation);
Auer v. Robbins, 519 U S. 452, 461 (1997) (giving controlling
deference to Wage and Hour’s interpretation of its own

regul ations as set forth in an amcus brief); Solis v. State of
Washi ngton, 656 F.3d at 1085 (deferring to the agency’s
interpretation of its regulations set forth in opinion letters);
Klemv. Country of Santa Clara, 208 F.3d at 1089 (deferring to
the agency’s interpretation of its regulations set forth in an

amcus brief).® At a minimum the Departnent’s interpretations

® Thus, the Fifth Circuit erred in declining to give deference to
the Departnent’s views in Decatur Hotels. As the six dissenting
judges stated, the majority opinion “does not attenpt to
reconcile its decision with the Suprene Court’s cases; nor does
it try to showthat the DOL’s interpretations are unreasonabl e
and therefore not controlling. Rather, the majority adopts an
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are entitled to substantial deference under the principles of
Skidnore v. Swift & Co., 323 U S. 134, 139-40 (1944) (the

Adm nistrator’s FLSA interpretations “constitute a body of
experience and inforned judgnent to which courts and litigants
may properly resort for guidance”). See Sal azar-Martinez v.
Fowl er Brothers, Inc., 781 F. Supp. 2d at 194 (givVing
“substantial deference” to Bulletin 2009-2); Teoba v. Trugreen
Landcare LLC, 769 F. Supp. 2d at 185 (giving “considerable

wei ght” to Bulletin 2009-2).

unf ounded, ecl ectical approach, applying the statutory,

regul atory and interpretive provisions it chooses while

di sregardi ng those that are inconsistent with its own notions of
justice.” 622 F.3d at 406.
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CONCLUSI ON

For the foregoing reasons, the Secretary requests that this
Court reverse the district court’s decision and concl ude t hat
the travel and imm gration fees of H 2A workers are an incident
of and necessary to their enploynent. Therefore, such expenses
are primarily for the benefit of H 2A enployers and may not
reduce, directly or indirectly, H 2A enployees’ wages bel ow the
FLSA m ni nrum wage.
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