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ADM NI STRATI VE REVI EW BOARD
UNI TED STATES DEPARTMENT OF LABOR
WASHI NGTQN, D. C

In the Matter of:

RI CHARD T. MJLL,
Conpl ai nant

V. ARB Case No. 09-107

SALI SBURY VETERANS
ADM NI STRATI ON MEDI CAL CENTER

Respondent .

BRI EF OF THE ASSI STANT SECRETARY OF LABOR
FOR OCCUPATI ONAL SAFETY AND HEALTH AS AM CUS CURI AE

Pursuant to 29 C. F. R 1980.108(a)(1), the Assistant
Secretary for the Qccupational Safety and Health Adm ni stration
("OSHA") submts this brief as amcus curiae in response to the
Adm ni strative Review Board’s ("ARB" or the "Board") Cctober 7,
2009 order. In its order, the Board requested that OSHA respond
to questions regarding the federal governnent's sovereign
immunity fromsuit for equitable relief under section 211, the
whi st | ebl ower protection provision, of the Energy Reorgani zation
Act ("ERA"), 42 U. S.C. 5851. See ARB No. 09-107 (Cct. 7, 2009).

For the reasons discussed below, the Assistant Secretary urges



the Board to reconsider its decision in Pastor v. Departnent of
Veterans Affairs, ARB No. 99-071, 2003 W. 21269151 (2003), and
to conclude that the ERA waives the sovereign inmunity of
federal |icensees of the Nucl ear Regul atory Comm ssion ("NRC'),
as well as the Departnent of Energy ("DOE") and the NRC

STATEMENT OF THE | SSUES

1. Whet her the whi stl ebl ower provision in the ERA wai ves
the federal governnent's sovereign imunity.

2. Whet her, assum ng the ERA waives federal sovereign
immunity, the relief avail abl e against the federal governnent
under the ERAis limted to non-nonetary danmages.

3. Whet her the APA' s wai ver of sovereign inmmunity for
"ot her than noney damages,” 5 U S.C. 702, applies to
adm ni strative adjudi cations.

STATEMENT OF THE CASE

Richard T. Mull filed a conplaint against the Salisbury
Vet erans Adm ni stration Medical Center ("SVAMC'), a federa
licensee of the NRC, alleging retaliation under section 211. See
mul | v. SVAMC, ALJ No. 2008- ERA-00008 (April 13, 2009), slip op.
at 2. Mill sought as relief, "reinstatenment or front pay in
lieu of reinstatenent, back pay, protection fromfuture
retaliation, an injunction prohibiting further violations of the
law, and attorneys fees as allowed by law" 1d. at 7. Relying

on the Board's decision in Pastor, SVAMC noved to disnmiss Miull's



conplaint on the ground that section 211 of the ERA did not
wai ve the sovereign imunity of federal |icensees of the NRC

On April 13, 2009, the ALJ issued an order denying SVAMC s
notion to dismss. Recognizing that Pastor did not address the
i ssue of the federal governnent's imunity for non-nonetary
damages, the ALJ concl uded that section 211, along with section
702 of the Administrative Procedure Act ("APA"), 5 U S.C. 702,
wai ved the federal governnment's immunity for the specific "non-
nmonet ary danmages” sought by Mull. See Mull, slip op. at 7.
SVAMC noved the Board to grant interlocutory review on whet her
as a federal enployer under section 211, it was entitled to
sovereign imunity.

On Cctober 7, 2009, the Board granted SVAMC s notion for
interlocutory review and requested that the parties address
speci fic questions concerning the scope and nature of the

federal governnent's sovereign inmunity under the ERA.! See ARB

! The Board presented the follow ng questions for review

1. If the federal governnent has waived its inmunity under
the ERA fromsuit for non-nonetary damages, for what types
of non-nonetary damages may an adm ni strative agency hold
the federal governnment |iable? Are non-nonetary damages
the sane as equitable relief? Are back pay, front pay,
enpl oyee benefits, and attorney fees noney damages or
equitable relief?

2. Does the APA, 5 U S.C. 702, permt a party to prosecute
a conpl aint against the federal governnent before an
adm ni strative agency, and if so, what types of



No. 09-107, at 4. The Board's order invited the Assistant
Secretary to submt OSHA's views. See id. at 5.
ARGUMENT

THE WH STLEBLONER PROTECTI ON PROVI SI ON OF THE ERA WAI VES
FEDERAL SOVEREI GN | MVUNI TY

Section 211 of the ERA prohibits an "enpl oyer" from
retaliating against an enpl oyee for engaging in certain

whi st ebl owi ng activities. See 42 U S.C. 5851(a)(1).?2

admnistrative litigation cases have arisen under this
section?

3. Howis the term"other than noney danmages” in 5 U S. C
702 defined? |Is all equitable relief considered to be
"ot her than noney danmages"?

ARB No. 09-107, at 4-5.

2 Under 42 U.S.C. 5851(a)(1), an enployer is prohibited from
retaliating agai nst an enpl oyee who:

(A) notified his enployer of an alleged violation of
this chapter or the Atom c Energy Act of 1954
("AEA") (42 U.S.C. 2011 et seq.):

(B) refused to engage in any practice nmade unl awf ul
by this chapter or the [AEA] . . . ;

(C testified before Congress or at any Federal or
State proceedi ng regarding any provision . . . of
this chapter or the [AEA];

(D) commenced, caused to be conmmenced, or is about to
commence or cause to be commenced a proceedi ng
under this chapter or the [AEA], as anended, or a
proceedi ng for the adm nistration or enforcenent
of any requirenents inposed under this chapter or
the [ AEA], as anended;

(E) testified or is about to testify in any such
proceedi ng or;

(F) assisted or participated or is about to assist or
participate in any manner in such a proceeding or
in any other manner in such a proceeding or in



"Enpl oyer" is defined to include the DOE and the NRC, as well as
federal |icensees of the NRC, such as the respondent SVAMC. See
id. at 5851(a)(2).® Al though section 211 prohibits an "enpl oyer"
fromretaliating agai nst an enpl oyee, it subjects the "person"
all eged to have violated the statute to specific procedures and
remedi es. See 42 U.S.C. 5851(b), (c), (d), (e). Neither
section 211 nor any other provision of the ERA defines "person."
In Pastor, the Board concluded that, even though the
definition of "enployer” under section 211 included federal
Iicensees of the NRC, section 211 did not waive the sovereign

immunity of federal |icensees for nonetary damages. See 2003 WL

any other action to carry out the purposes of
this chapter or the [AEA], as anended.

3 42 U S.C 5851(a)(2), provides that the term "enpl oyer" shal
i ncl ude:

(A) a licensee of the [NRC] or of an agreenent State
under section 274 of the [AEA];

(B) an applicant for a license fromthe [NRC] or such
an agreenent State;

(C a contractor or subcontractor of such a |licensee
or applicant;

(D) a contractor or subcontractor of the Departnent
of Energy that is indemified by the Departnent
under section 170 d. of the [AEA], but such term
shal | not include any contractor or subcontractor
covered by Executive Order No. 12344,

(E) a contractor or subcontractor of the [NRC

(F) the [NRC]; and

(G the Departnent of Energy.

Subsections (E), (F), and (G were added to the definition of
enpl oyer by Congress in 2005. See Pub. L. No. 109-58, Title VI,
§ 629, 119 Stat. 785 (Aug. 8, 2005).



21269151, at *1.* Specifically, the Board reasoned that under
the statutory | anguage, an "enpl oyer" is prohibited from
retaliating agai nst whistleblowers, but only the "person” who
allegedly retaliated is subject to the process and renedi es for
such retaliation. See id. at *11. The Board further reasoned

t hat because "person” is not defined in section 211 and is
generally a termof art that does not include the federal
governnment, the use of the term "person" created the presunption
that the federal governnment is not anong the entities subject to
nmonet ary danmages under the ERA's whistl ebl ower provision. See
id. at *13. Therefore, the Board concluded that section 211 did
not contain the requisite unequivocal waiver of sovereign
immunity. See id. at *14.

The Assistant Secretary respectfully urges the Board to
reconsider its decision in Pastor and to conclude that the ERA
wai ves the sovereign immunity of the DCE and the NRC, as well as
federal |icensees of the NRC. The whistlebl ower provision of
the ERA incorporates the AEA's definition of "person," 42 U. S.C
2014(s), which includes the federal governnment. Moreover, a
2005 opinion by the Departnment of Justice's Ofice of Legal
Council ("OLC') conpels the Board to revisit its Pastor

analysis. See United States Departnent of Justice Ofice of

“ I'n Pastor, the conplainant sought only nonetary damages. See
id. at *2.



Legal Counsel Opinion Letter to Howard M Radzely, Solicitor,
Depart ment of Labor (2005) ("OLC Opinion").° The Assistant
Secretary's position that the federal government's sovereign
immunity is waived under the ERA is further bol stered by
Congress' anmendnent of the ERA in 2005 to include the NRC and
the DOE within section 211's definition of "enployer."

1. Section 211 of the ERA Incorporates the Atom ¢ Energy Act's

Definition of "Person,” Wich |Includes the Federal
Governnment, and Therefore the ERA Wi ves Federal Sovereign
| muni ty

The ERA and the AEA form an integrated statutory schene;
the ERA grew out of the AEA. See, e.g., US. v. Construction
Products Research, Inc., 73 F.3d 464, 471 (2d Cr. 1996) ("The
AEA, as anended by the ERA, establishes a conprehensive
regul atory framework for the ongoing review of nuclear power
plants in the United States."). Accordingly, many provisions of
the ERA explicitly reference, and incorporate standards from

t he AEA. °©

® The OLC opinion is avail able at

http://ww. justice. gov/ol c/ 2005/ wai ver - whi st | ebl ower - provi si ons-

envi ronnent al - st at ut es. pdf.

® See, e.g., 42 U.S.C. 5841(g)(2) (personnel necessary for
exercising responsi bility under nuclear research provision of
the ERA relating to licensing or other regulatory functions
under the AEA are transferred to the NRC); 42 U.S.C. 5842 (with
certain exceptions provided for in the AEA, the NRC has
licensing and regul atory authority pursuant to various chapters
of the AEA); 42 U S.C. 5843(b)(1) (NRC may del egate to the
Director of Nuclear Reactor Regulation the principle |icensing
and regulation involving facilities and naterials |icensed under



| ndeed, the whistleblower activities protected under
section 211 of the ERA expressly incorporate the standards and
requi renents of the AEA. See 42 U. S. C. 5851(a)(1l). By
expressly incorporating the substantive requirenents and
standards of the AEA in establishing what constitutes a
protected activity under the ERA s whi stl ebl ower provision, that
provision logically incorporates the definition of "person" from
the AEA. The definition of "person” in the AEA includes any
"Gover nnment agency other than the [Atomi ¢ Energy] Comm ssion[.]"
42 U.S.C. 2014(s).” It would be unreasonable, in the Assistant

Secretary's view, to incorporate the standards of the AEA in

the AEA or the construction and operation of reactors |icensed
under the AEA); 42 U. S.C. 5844(b) (NRC may del egate to the
Director of Nuclear Material Safety and Saf eguards the principle
licensing and regulation involving facilities and materials

i censed under the AEA or review safety and saf eguards of
facilities and materials |licensed under the AEA); 42 U. S.C. 5846
(director or officer of firmlicensed or regul ated pursuant to
the AEA who has information that there is a failure to conply
with the AEA shall notify the NRC and any director or officer
who fails to do so is subject to a civil penalty in an anount
provided for in the civil penalties provision of the AEA); 42

U S.C 5848 (NRC shall submt annual report to Congress for
facilities licensed or regul ated pursuant to the AEA); 42 U.S. C
5851(a) (1) (protected activity for whistleblower protection

i ncludes reporting or testifying regarding violation of the

AEA) .

" The term "government agency" is defined, in turn, as "any
executive departnent, conmm ssion, independent establishnent,
corporation, wholly or partly owned by the United States of
America which is an instrunentality of the United States, or any
board, bureau, division, service, office, officer, authority,
adm ni stration, or other establishnent in the executive branch
of the Governnment." 42 U S.C 2014(l).



establishing what activities are protected under section 211 of
the ERA, and not al so incorporate the definition of "person”
fromthe AEA to make all covered enpl oyers subject to the

whi st | ebl ower provision in the statute.

To the extent this analysis conflicts with the analysis in
Pastor, Pastor's analysis is erroneous. Because the ERA and the
AEA are so intertw ned, the Assistant Secretary is not convinced
by the Board's reasoning in Pastor, see 2003 W. 21269151, at
*13-14, that the separate anmendnents of the AEA and ERA over the
years indicates that the definition of "person” in the AEA is

limted to the AEA.

2. The OLC Opinion, and the Board's Decisions in Erickson and
Kanj, Conpel the Conclusion that Section 211 Waives Federal

Sovereign I munity

The Board should reverse its decision in Pastor in |ight of
the OLC Opinion. In its opinion, the OLC anal yzed | anguage in
t he whi stl ebl ower protection provisions of the Clean Air Act
("CAA"), 42 U S.C. 7622, the Solid Waste Di sposal Act ("SWDA"),
42 U.S.C. 6971, and the Federal VWater Pollution Prevention and
Control Act ("FWPCA"), 33 U S.C. 1367, and concluded that the
CAA and SWDA wai ved the federal governnent's sovereign imunity,
but that the FWPCA did not. These whistl ebl ower protection
provi sions contain a simlar structure and | anguage as section
211 of the ERA -- they use two different terns, only one of

which terns is defined in the statute. See CAA, 42 U S.C. 7622



("enployer" is prohibited fromdiscrimnating, "person"” is

subj ect to the procedures and renedi es; "enployer" is not
defined, "person"” is defined to include the governnent); SWDA,
42 U.S.C. 6971 ("person” is prohibited fromdiscrimnating and
iIs subject to the procedures, "party" is subject to the
remedi es; "person” is defined to include the governnent, "party"
is not defined); FWPCA, 33 U S.C. 1367 ("person” is prohibited
fromdiscrimnating and is subject to the procedures, "party" is
subject to the renedies; definition of "person” does not include
the federal governnment, "party" is not defined). The O.C

concl uded that, where the federal government was included in the
definition of one of those terns, federal sovereign immunity was
wai ved. See OLC Opinion at 3-4. Thus, the CAA and t he SWDA

wai ved federal sovereign inmunity, but the FWPCA did not because
the FWPCA did not define "party" and its definition of "person"
did not include the federal governnent. See id.

The OLC s analysis of the |anguage in the whistl ebl ower
protection provision of the CAA directly conflicts with the
Board's analysis of this sane | anguage in Powers v. Tennessee
Depart ment of Environment and Conservation, No. 03-61, 03-125,
2005 W 1542546, at *4-6 (ARB June 30, 2005). In Powers, the
Board adopted its reasoning in Pastor and concluded that the CAA
did not waive state sovereign inmunity because "enpl oyer" was

not defined in the CAA and therefore it could not include

10



states, despite the fact that "person"” was defined in the CAA to
include states. See id. Thus, the Board reasoned in Powers, as
it didin Pastor, that, if one of the ternms in the statute is
undefined, sovereign inmunity is not waived, regardl ess of the
fact that the sovereign is included in the definition of the
other term By contrast, the OLC reasoned that, if one of the
terns in the statute is defined and that definition includes the
soverei gn, sovereign imunity is waived, regardless of the |ack
of a definition of the other term The OLC s reasoning is the
sanme regardl ess of whether the sovereign, through its inclusion
in the definition of one of the ternms, is prohibited from
retaliating (i.e., SWDA) or is subject to the renedi es provided
for in the statute (i.e., CAA).S8

Not only did the OLC s analysis of the CAA directly
conflict wwth the Board's analysis of this sane |anguage in

Powers, but the Board has since adopted the OLC s reasoni ng and

8 For instance, in analyzing the CAA the OLC reasoned that

"[a]lthough the term ' enployer' is not defined, the rel evant
provision in section 7622 authorizes whistl ebl ower suits agai nst
any 'person,' and the federal Governnent is expressly included
in the definition of 'person'"; therefore, the OLC concl uded,
Congress wai ved the governnment's sovereign inmunity under the
CAA' s whi stl ebl ower provision. OLC Opinion at 3-4. The OLC did
not appear to attach any inportance to the lack of a definition
of "enployer"” in the CAA, even though the statute's

whi st | ebl ower protection provision prohibits an "enployer"” from
retaliating. Simlarly, the OLC did not appear to attach any
inportance to the lack of a definition of "party" in the SWA
even t hough the whistl ebl ower protection provision in this
statute subjects a "party” to the renedies.

11



effectively abandoned its own contrary reasoning. Noting the
bi ndi ng effect of OLC opinions on federal agencies, see Smth v.
Jackson, 246 U.S. 388, 389 (1918) (doubts of Auditor of Canal
Zone "shoul d have been subordinated” to ruling of Attorney
Ceneral ), the Board applied the OLC Qpinion in Erickson v.
Environnental Protection Agency, No. 03-2, 03-3, 03-4, 03-64,
2006 W. 1616646 (ARB May 31, 2006), in concluding that the CAA
and SWDA wai ve federal sovereign inmmunity. Thus, Erickson
effectively reversed Powers. See Kanj v. Viejas Band of
Kuneyaay | ndi ans, No. 06-74, 2007 W. 1266963, at *3 (ARB Apri
27, 2007) (in concluding that the FWPCA abrogated tri bal
sovereign imunity, the Board noted that "the framework OLC
applied to whistleblower clains against the federal governnent
under the SWDA and CAA nust be applied to whistlebl ower clains
agai nst sovereign tribes under the [ FWCA]").

The reasoning in Powers followed directly fromthe
reasoning in Pastor, and the Assistant Secretary urges the Board
now to explicitly reverse Pastor. As noted above, the |anguage
in the CAA's whistleblower protection provision is substantially
simlar to that in section 211 of the ERA. They both prohibit
an "enpl oyer” fromdiscrimnating;, they both subject a "person”
to certain procedures and renedies. Section 211 of the ERA
defines "enpl oyer” and that definition includes certain federal

agencies (i.e., licensees of the NRC, the DOE, and the NRC)

12



The CAA defines "person" and that definition includes the
federal governnment. Applying the OLC s reasoning to the ERA' s
whi st | ebl ower protection provision, Congress' inclusion of
Iicensees of the NRC (and the DOE and the NRC after 2005) in the
definition of "enployer"” conpels the conclusion that the federal
government has waived its sovereign immunity as to those
governnent entities.?®
3. Congress' Amendnent of Section 211 to Specifically |Include
the DOE and the NRC within the Definition of "Enployer”

Bol sters the Conclusion that the ERA Wai ves Feder al
Sovereign I munity

Congress' anmendnent in 2005 to section 211's definition of
"enpl oyer" bol sters the conclusion that the whistlebl ower
protection provision waives the federal governnent's sovereign
immunity. By anmending the definition of "enployer” to include
the DOE and the NRC, Congress explicitly prohibited those
federal agencies fromretaliating agai nst an enpl oyee for
protected whistleblowng activities. See Pub. L. No. 109-58,
Title VI, 8 629, 119 Stat. 785 (Aug. 8, 2005). This anmendnent
woul d be neaningless if the governnment is imune fromsuit.

Such an interpretation violates a basic principle of statutory

® Both the CAA and the SWDA all ow conplaints to be filed against
the "person,"” and "person" is defined to include the federal
governnment. The ERA does not define "person.” W do not
bel i eve, however, that the OLC s anal ysis suggests that the use
of the term"person" is determnative. Rather, the analysis
suggests that the determ native factor is that one of the terns
expressly includes the federal governnent.

13



construction that avoids interpreting a statute in a way that
renders part of the statute superfluous. "A statute should be
construed so that effect is given to all its provisions, so that
no part will be inoperative or superfluous, void or
insignificant . . . ." Hbbs v. Wnn, 542 U. S. 88, 101 (2004)
(internal quotation nmarks and citation omtted).

The Board's reasoning in Pastor would render the part of
section 211 prohibiting the DOE and the NRC fromretaliating
agai nst an enpl oyee superfluous, because there would be no neans
of enforcing the prohibition. See Dewsnup v. Timm 502 U. S.
410, 427 (1992) ("If possible, [courts] should avoid construing
[a] statute in a way that produces . . . absurd results.”). In
sum Congress' anendnment to section 211's definition of
"enpl oyer” woul d be nonsensical if enployees of the DOE and the
NRC could not file suit to renedy the prohibited retaliation.?
Therefore, Congress' anmendnent supports interpreting the ERA as
wai vi ng the sovereign immunity of the DOE, the NRC, and federal
|icensees of the NRC. But see Lane v. Pena, 518 U. S. 187 (1996)
(hol ding that there is no waiver of federal sovereign imunity,

even if the statute at issue grants an individual certain rights

10 Arguably, were relief in the formof "non-nonetary damages"
avai |l abl e agai nst the federal enployers covered under section
211, inclusion of the DOE and NRC within the definition of

enpl oyer woul d not be meani ngl ess. As discussed infra, however,
we do not believe that if sovereign imunity for nonetary
damages has not been wai ved under section 211, sovereign
immunity for "non-nonetary danages" has been wai ved.

14



agai nst the federal governnent, if the statute provides no

remedi es for violations of those rights absent a waiver of

sovereign i mMmunity).

1. ANY WAI VER OF SOVEREI GN | MVUNI TY I N THE ERA APPLIES TO ALL
THE REMEDI ES PROVI DED FOR BY THE STATUTE AND IS NOT LI M TED
TO A SUBSET OF THOSE REMEDI ES
In its Cctober 7, 2009 order, the Board asked:
| f the federal governnment has waived its immnity
under the ERA fromsuit for non-nonetary damages, for
what types of non-nonetary damages nmay an
adm ni strative agency hold the federal governnent
i abl e? Are non-nonetary danages the sanme as equitable
relief? Are back pay, front pay, enployee benefits,
and attorney fees noney damages or equitable relief?

ARB No. 09-107, at 4.

Regardl ess of whether the specific renedies listed in
section 211 of the ERA are characterized as nonetary damages or
as equitable relief, absent express statutory authority, there
is no basis to interpret the statute as permtting only a subset
of the renmedies |isted when the federal governnent is the
enpl oyer. The types of renedies avail abl e under the statute do
not depend on the identity of the enployer. Thus, there is no
basis to conclude that the ERA does not waive sovereign imunity
for nonetary damages, but does waive it for non-nonetary
damages. If the ERA has not waived the federal government’s
sovereign imunity for nonetary damages under section 211, it

has not waived the federal government’s sovereign immunity for

any of the renedies provided for in the statute. See Loeffler
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v. Frank, 486 U. S. 549, 554 (1988) (federal governnent inmune
fromsuit absent waiver of sovereign immunity); In re Suprene
Beef Processors, Inc., 468 F.3d 248, 255 (5th Cr. 2006) ("The
federal governnent enjoys conplete sovereign imunity except as
it has consented to be sued and consented to submt to
liability.").

Likewise, if the ERA has waived the federal government’s
sovereign imunity for non-nonetary damages, it has al so waived
the federal government’s sovereign immunity for monetary
damages. See Ardestani v. INS, 502 U. S. 129, 137 (1991)
(internal quotation marks and citation omtted) ("Once Congress
has wai ved sovereign inmunity over certain subject matter, [a
court] should be careful not to assune the authority to narrow
t he wai ver that Congress intended[.]"). |In short, any sovereign
immunity waiver applies to all the renedies listed in the
statute.

I11. THE WAl VER OF FEDERAL SOVEREI GN | MVUNI TY | N SECTI ON 702 OF
THE APA DCES NOT EXTEND TO ADM NI STRATI VE ADJUDI CATI ONS

The Board asked:
Does the APA, 5 U S.C. 702, permt a party to
prosecute a conpl ai nt agai nst the federal governnent
before an adm nistrative agency, and if so, what types
of adm nistrative litigation cases have ari sen under
this section?

ARB No. 09-107, at 4.

Section 702 of the APA states, in relevant part:
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A person suffering | egal wong because of agency action,
or adversely affected or aggrieved by agency action
within the neaning of a relevant statute, is entitled to
judicial review thereof. An action in a court of the
United States seeking relief other than noney danages
and stating a claimthat an agency or an officer or

enpl oyee thereof acted or failed to act in an official
capacity or under color of legal authority shall not be
di sm ssed nor relief therein be denied on the ground
that it is against the United States .

5 U S.C. 702 (enphases added). This provision constitutes a
general waiver of sovereign imunity and is not limted to suits
under the APA; it is applicable to cases under other statutes.
See United States v. City of Detroit, 329 F.3d 515, 521 (6th
Cir. 2003) (en banc) (citing other circuits that have simlarly
applied the APA).

Contrary to the ALJ's suggestion, however, section 702 of
t he APA does not apply to adm nistrative adjudications. "It is
settled law that a waiver of sovereign inmunity in one forum
does not effect a waiver in other forunms."” West v. G bson, 527
U S. 212, 226 (1999) (Kennedy, J., dissenting); see McGQuire v.
US., 550 F.3d 903, 913 (9th G r. 2008) ("[T]he Suprene Court
has recogni zed that a waiver of sovereign immnity can be forum
specific: "[I]t rests with Congress to determ ne not only
whet her the United States may be sued, but in what courts the
suit may be brought.'") (quoting Mnnesota v. United States, 305
U S 382, 388 (1939)). Gven these principles, the explicit

reference in the text of section 702 to "judicial review in "a
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court of the United States,"” precludes applying section 702's
general waiver of sovereign imunity to admnistrative
adj udi cat i ons.

Wil e Federal Maritinme Conmmi ssion v. South Carolina State
Ports Authority, 535 U S. 743 (2002) ("SCSPA"), may initially
seemto lead to the contrary conclusion, it does not reach so
far. In SCSPA, the Supreme Court held that the sovereign
immunity guaranteed to the states in the El eventh Amendnent
applies in federal adm nistrative proceedings as it does in
court proceedings. See id. at 760. The Court noted that the
El eventh Amendnent refers to "judicial power" and "any suit in
law or equity,"” which could inply that the guarantee of state
sovereign imunity set out in the El eventh Amendnent applies
only injudicial forums. See id. at 753. However, the Court
al so noted that there was extensive precedent for extending
state sovereign imunity beyond the literal text of the Eleventh
Amendnent. See id. at 754. The Court concluded that the
El event h Amendnent's guarantee of state sovereign immunity
applied to an adm nistrative adjudication because such an
adjudication is very simlar to civil litigation. See id. at

756-59.

1 The El eventh Anendnent states: "The Judicial power of the
United States shall not be construed to extend to any suit in

| aw or equity, commenced or prosecuted against one of the United
States by G tizens of another State, or by G tizens of Subjects
of any Foreign State.” U S. CONST., anend Xl.
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It does not follow from SCSPA that the waiver of federa
sovereign imunity for non-noney damages in section 702 of the
APA applies to adm nistrative adjudications. First, there is no
precedent for extending the waiver of sovereign inmunity in
section 702 of the APA beyond the literal text of the statute as
there is for expanding the guarantee of state sovereign immunity
in the Eleventh Amendnent. More inportantly, in SCSPA, the
Court expanded the | anguage in the El eventh Arendnent to
preserve the states' sovereign imunity. In marked contrast,
expandi ng the | anguage in section 702 to non-judicial bodies
woul d enl arge the waiver of the governnment's sovereign imunity.

Thus, SCSPA does not apply to section 702 of the APA !?

12 Because section 702's wai ver of sovereign inmunity does not
apply to adm nistrative adjudications, the Assistant Secretary
does not address the Board' s questions regarding the nature and
definition of the term"other than noney danages" as used in
section 702.
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CONCLUSI ON

For the reasons set forth above, the Assistant Secretary
respectfully requests that this Board interpret the ERA as
wai ving the federal governnent's sovereign immunity as to al
the renedies provided for in the statute.
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