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STATEMENT OF INTEREST |
| Tlus isa case of ﬁrst 1mpress1on in the courts of appeals regardrng the
v» , subordlnatlon of ERISA clalms in bankruptcy Thc Secretary of Labor has pnmary

. _authorlty to 1nterpret and enforce T1tle Lof the Employee Retlrement Income |

- Secur1ty Act of 1974 (ERISA) 29US.C. § 1001 et seq., including author1ty to

= ! brmg crvrl actlons for breach of ﬁduc1ary duty to employee beneﬁt plans

. Corporate bankruptc1es often put plan paruc1pants at helghtened rrsk of losrng '

R . funds accumulated for their retirement or health.carer For instance, a corporate 1

| bankruptcy may leave.plans hold1ng large amounts of worthless company stock
somet1mes acquired or held as a result of breaches of ﬁdumary duty. Therefore

the Secretary has a strong rnterest n ensurlng that the subordlnatlon prov1s1ons of
- ' the Bankruptcy Code are not mlsapphed to subordmate ERISA c1a1ms brought by
lplan part101pants beneﬁc1ar1es or the Secretary herself merely because the cla1ms

| o have some relat1onsh1p toa plan s holdlngs of employer stock

| STATEMENT OF THE ISSUES
Th1s case 1nvolves bankruptcy claims by a rctlred part1c1pant in an ERISA-
coveredaemployee stock ownershlp plan (ESOP) who took a distribution of hlS
plan beneﬁts n company stock and ' put" (sold) it back to the plan sponsor in
exchange for a promissory note, part of which remained 'unpaid when the sponsor

entered Chapter 11 reorganization proceedings. The questions presented are:



L Whether the part101pant's ERISA clalms for beneﬁts and ﬁduc1ary breach

are subJect to mandatory subordmatlon under 11 U.S. C § 510(b) as c1a1ms "for | S

- -damages ar1s1ng from the- purchase or sale" of a secunty of the debtor |

2. Whether hlS ERISA clalms or contract clarms for non-payment of the

 note -_are subject to equltable subordlnatlon u_n'der ll_U.S.C. § 510(c) _absent.any_ .'
inequitable conduct;- o - o - o

STATEMENT OF THE CASE

A Statement of the facts
Defendant appellant Ralph Hamson isa former employee of p1a1nt1ff-

appellee Merrlmac Paper Company (MPC or Memmac), wh1ch 1s now the debtor
ina Chapter 1 l proceedmg Harrlson worked for Mernmac from 1963 to 1999
MPC sponsored an ESOP which prov1des that part1c1pants recerve a d1str1but10n of :
thelrv Merrlmac stock._upon separatlon:from employment. The plan.glv.es . ”
part1c1pants a rlght to sell or. put" the stock back to the company n exchange for ‘
cash App 162—63 360-61. | | | e

: When Harrison retlred hrs 1nd1v1dual account in the ESOP yvas credlted w1th -
approxrmately 6% of MPC's common stock, an amount then Valued at $l 1 16, 200 |
After he exercrsed his put optron MPC made an initial payment of $200 OOO on |
_.January 1, 2000. On July 19, 2000, MPC gave Harrison a promissory not_e for the. |

balance of his account, $916,3‘OO, with 8.5% interest, secured by the shares of



- MPC common stock that Hamson prevrously owned through the ESOP The note E

- was payable in three equal annual 1nsta11ments Hamson recelved the ﬁrst

o .- lnstallment payment of $343 203 on January 4, 2001 but recelved no payments o

." '_thereafter App 163 360

-On September 6, 2002 Harrlson brought a cla1m agamst MPC in state court
| for breach of contract in fa111ng to pay the balance due on h1s pronussory note | On |
- 'September 12 2002 he obtalned an attachment in the amount of $610, OOO on real |

| property owned by MPC On January 8, 2003 Hamson brought an ERISA actlon |
»' 1n federal drstrlct court agalnst MPC, the ESOP and four 1nd1v1duals alleged to be
| : ERISA ﬁdu01ar1es App 163 64 360 “The ERISA actlon 1ncluded a beneﬁt claim
under 29 U. S C. § 1 l32(a)( l)(B) assertlng that defendants unlawfully denled plan
B _beneﬁts by falhng to pay the balance vd‘ue on the p_roml_ssory note and -by failing to :
,provide} "adequate security" on the' note as reduired by "the plan. l{arnson also sued‘_v
MPC for ﬁdu01ary breach under 29 U S. C §§ 1132(a)(2) and ll32(a)(3) He
: clalmed among other things, that MPC breached its ﬁduc1ary dutles under ERISA '
| see 29 U S C.§ l 104(a)( 1)(A) (B) (D) by falllng to provrde adequate securlty for.-

the no.tq__« Eggert V. MPC, No. ‘03-cv-lOO48-MLW, Third Am. Compl., 8-9 (filed

Sept. l.,"2004 D. Mass.) (attached as Addendum A to this brief). The district court
denied a motion to dismiss for lack of standing, }ho'bldin_g that Harrison's rights

under the put option, including the right to adequate security, could be



A M

"characterized as benefits under’ the plan, and thus gave rise to a 'coldtablé claim for” "

.. . vested beneﬁts for standmg purposes under Firestone T1re & Rubber Co V. Bruch S
-.-489 us. 101 (1989) No 03 cv-lOO48 MLW Mem & Order 31 33-34 (ﬁled
Mar. 31 2004) (attached as Addendum B) | | e

B. The bankruptcv court dec151on

On March 17 2003, MPC ﬁled a voluntary pet1t10n under Chapter 11 of the o
- Bankruptcy Code On June 20 2003 MPC commenced an adversary act10n -
' agalnst Hamson in the bankruptcy court seeklng (as relevant here) mandatory . | o

subordlnatlon of Hamson s clarms under 11 U S.C. § 510(b), equltable

subordrnatlon of Hamson s clarms under SCCthl‘l 5 lO(c)(l) and avmdance of -

Harrison's 11en on MPC property under sectlon 5 10(c)(2) App l 12 162 164

172- 81
The bankruptcy court addressed the ERISA claims and the contract clalms

separately under section 5 lO(b) It dechned to subordmate the contract c1a1ms

: reasonlng that c1a1ms for the balance due ona promlssory note nelther fall w1thln =

- the p1a1n language of that prov1s10n, nor b’ear any relatronshl_p‘ to.1ts.purpose TR

because the claimants are no longer shareholders. App. 173-74. However, it did }_

subordinate the ERISA c_laims', explaining that "review of the ERISA Cornplaint_

supports that these claims are for damages that arise from their sale of stock to-

Merrimac." App. 17‘4'-75-. The court also relied in part on In re Lenco, Inc., 116



. B R 141 (Bankr E.D. Mo 1990) where the court subordmated an ERISA clarm
: under section 5 lO(b) and noted "ERISA's express language that it is not to be | |
8 1nterpreted to supersede another federal law " 'App 175- 76 | |
| | The bankruptcy court subordlnated both the contract and ERISA clarms |
N under sectlon 5 10(c) although it d1d not d1scuss the ERISA clalms separately
B -Desplte the Supreme Court's dlsapproval of categoncal subordlnatlon under sectlon

5 10(c) in Umted States V. Noland 5 17 US. 535 ( 1996) the bankruptcy court

concluded that one of the ' prmcrples of equltable subordlnatlon" codrﬁed by
__secti‘on 5“lO(c).is the categorrcal subOrdlnatlon:of stock redemptlonvclal-ms 'After }'
g 'subordlnatlng Hamson S clalms under sectlon 5 lO(c)( 1) the court transferred h1s f' :
llen on MPC real property to the bankruptcy estate under section 5 10(c)(2) App

7176 80

| ﬁC_.v' ~ The district court deciSion

| The d1str1ct court afﬁrmed Regardmg the state law clarms under section -

5 lO(b) 1t observed that "Appellee does not contest the rullng of the Bankruptcy

: Court that Appellants clalms arising from default under the Notes are not subJect :
to subo;_;dlnanon under §5 l.O.(b)." App. 374_, _Accordmgly, it drd not reach that |
- question. As to the ERISA clainls, the dlstrict court agreed with the bankruptcy
court that "the only conceivable basis for Appellants' ERISA claims is their sale of

stock” and-.that "ERISA does not override the ekpre’ss language of § 510(b)."



‘corporatron

7 "Thus the d1stnct court afﬁrmed mandatory subordmatlon of the ERISA clalms

o under sectron 510(b) App 374 375

- Wlth respect to sectron 5 lO(c) the dlstrlct court noted that thls Court has not :

addressed equltable subordrnatron of clalms ar1s1ng from stock repurchase

N agreements since the Bankruptcy Code was enacted. It also acknowledged that th1s v' ,

Court has adopted a w1dely-accepted test for equltable subordmatlon that requlres o

. 1nequ1tab1e conduct by the clalmant App 368 Nevertheless 1t agreed w1th the ) e

'_ 'bankruptcy court that Noland d1d not supersede the earher F1rst C1rcu1t cases

equrtably subordlnatlng stock redemptlon clalms asa class In 1ts view,.

' "stockholders ofa corporatron do not become debt credltors or stand on equal

footmg with trade or other credrtors by vrrtue of sellmg the1r stock back to the ,
because a corporatlon acqulres nothing of Value when it purchases o
its own stock. ... A s_tockholder who ;accepts a promissory note m» payme’n_t;for h1s

stock assumes the risk that the_ corporation may be insOlvent-when;the:_n_oft_e :

| becomes due " App 370

- The drstrlct court gave short shnft to the ERISA clarms ﬁrst statmg

v(1ncorrectly) that "the only clalms Appellants assert in the instant actlon are for

non-payment of their Notes clarms wh1ch 1nd1sputably are governed by the

’_bankruptcylaws." App. 371. The co_urt added that ."Appellants' conclusory

statements about the equi-ties of this particular case do not extend to ERISA the _



| ,;5:10_(c)(-2). App. _372.

. 'authority.to’trump the bankruptcy laws." Id In its yiew "application of the
| bankruptcy laws, and spec1ﬁcally ll UsS. C § 510, is not altered by the fact that
o Appellants may have underlylng cla1ms based on ERISA " Id The court also

| - afﬁrmed the transfer of Hamson S l1en to the bankruptcy estate under 11U S C. § __‘

- SUMMARY"'OF 'ARGUMENT

o Hamson s ERISA cla1ms are not subJect to mandatory subord1nat1on under

| sect1on 5 IO(b) of the Bankruptcy Code H1s cla1m for beneﬁts is s1mply another

- ‘_ way of pleadmg h1s cla1m for the balance. due on the note and his ﬁduc1ary breach

cla1m concems Memmac s fa1lure to prov1de adequate secunty for the note

'.Ne1ther cla1m seeks damages ans1ng from the purchase or sale of a secur1ty

More general_ly, ERISA claims do not anse Vfrom the purchase or sale ofa

security within the meaning of Section 5-1}O(b). Section'S lvO(b) Wasaimed at

| 'securmes law clalms not ERISA cla1ms and partlc1pants in ERISA plans donot "

assume the same. I‘lSl(S as. equ1ty 1nvestors Also, ERISA cla1ms do not seek
damages; they -seek e1ther plan beneﬁ-ts or equ1table rel1_ef for breaches of ﬁduc_1aryv
dutyi. | k.;. }'

F inally, Han*i-son's claims are not subject to equitable' Subordination under

section 510(c) of the Bankruptcy Code. The lower courts ignored binding
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Supreme Court precedent by categorlcally subordmatmg h1s clalms as stock B

' 'redemptlon clalms and there 1S o suggestlon of mequ1tab1e conduct on his: part

ARGUMENT

I HARRISON'S ERISA CLAIMS ARE NOT SUBJECT TO MANDATORY o
SUBORDINATION UNDER THE BANKRUPTCY CODE -~

Sectlon 5 IO(b) of the Bankruptcy Code requires mandatory subordmatlon of o ;

a clalm for damages ar1Smg from the purchase or sale of a securlty of the

3 debtor and specrﬁes that nif such securlty is common stock such c1a1m has the

: same pr10r1ty as common stock " 1 1 U S C § 510(b) The questlon before this -

Court is whether Hamson s ERISA clalms are clalms for damages ansmg from the

pu_rchase or sale of a Securlty_w1th1n the meaning of th1s proy1s1on‘._- -The_, Secretary )

submits that'th‘ey are not .

A Even if some ERISA cla1ms fall w1th1n sectlon 510(b) of the Bankruptcy

Code Hamson S c1a1ms do not

‘The ERISA c1a1ms in th1s case are hmlted in scope Hamson sought

I'beneﬁts from the ESOP and alleged a breach of ﬁdumary duty 1n fa111ng to prov1de' o |
| adequate secunty for his promlssory note. Even assummg, arguendo that sectlon

| 510(b)_,. apphes to some ERISA clarms, it does not apply to the c\lalms in thls case‘ ~

because they do not arise from investment decisions by a plan ﬁduc_ia'ry,'but'rather

| from Merrirnac'-s failure to pay benefits due under the plan, and to provide

-adequate collateral for Harrison's promissory note as required by ERISA.
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The lower courts have already held that sectlon 5 IO(b) does not apply to

- Hamson s state law cla1m for unpard 1nstallments due on the note from Memmac
'_ , H1s ERISA beneﬁt cla1m seems to be just another way of pleadmg h1s c1a1m on the :
. note as the only rellef he seeks in the beneﬁt cla1m is. the value of the unpald

- 1nfstal-lments 'and adequate secunty for those payments under the terms- of‘the -

plan This cla1m 18 pleaded in the altematrve because 1t can be conceptuahzed n |

two. ways That is, 1f Hamson recelved a complete drstnbutron of his plan beneﬁts

in the fOrm:of -company stOck and then sold the stock back to*the company.under' |
| the put optlon in h1s plan his cla1m can be treated as a state law contract claim for

nonpayment of the note On the other hand 1f the 1nstallment payments under the

note are themselves v1ewed asa cash d1str1but10n of hlS beneﬁts n the ESOP hlS

claim i is one for ERISA beneﬁts-_due and unpaid. In neither caSe, however, can the -

claim be viewed as a claim for damages arising from any act or omission affecting =~

his investmentlin company'stock-‘-

Nor do Hamson ] ﬁdu01ary breach claims seek " age arls1ng ﬁom the o

purchase or sale 'of . a secunty» of the debtor w1th1n the meamng'of sect10n‘. L

! Becauge MPC has not appealed vthat determination Harrison suggests that this
Court may not need to reach the question of the subordination of his ERISA claims

“under section 510(b) in order to decide this appeal, but may instead merely

consider whether the bankruptcy court acted within its discretion in subordinating -
the ERISA and state law claims under section 510(c). Harrison Br. 23-24 n.6. In
addition, MPC argues (Br. 26-28) that Harrison never adequately asserted or
preserved any ERISA claims in the bankruptcy proceedings. The Department

expresses no opinion on that question.



"5 lO(b) Hamson seeks adequate secunty for his note ((as requlred by the Intemal

' Revenue Code ERISA regulatlons see 1nfra p 28 1. 8 and the plan) and resultlng

. ,prlorlty over other credltors in the bankruptcy proceedmg In effect he argues BT

that 1f MPC had followed the terms of the plan s put optlon h1s note would have
B been secured by MPC real property or other adequate securlty in the ﬁrst place as

it was after he obtamed the attachment in state court Thus Harnson s ﬁduc1ary

o breach claim in the bankruptcy proceedlng isnot a cla1m for "damages L but rather S

an equltable clalm he asks the court s1tt1ng mn equlty, to honor the max1m that
- "equrty treats as done that Wthh in good consclence should be done " In re

Cambndge Brotech Corp 186 F 3d 1356 1366 (Fed C1r 1999) The ERISA

cla1m can also be Vlewed as’ an equrtable defense in the bankruptcy proceedlng,
-defendlng against subordlnatlon of hrs beneﬁt claim and assomated 11en m '
'bankruptcy Moreover- because-the claim seeks to retain an 1dent1-ﬁable res as

relief for ﬁduc1ary breach (Hamson s state court lien on MPC real property) the

: remedy sought ﬁts w1th1n the Supreme Court's descnptlon of equltable restrtutlon F

in Great West Llfe & Annulty Insurance Co v. Knudson, 534 U. S 204 (2002)

'That is, 1t seeks "not to 1mpose personal lrab111ty on the defendant [MPC], but to },
restore to the plamtlff partrcular funds or property in the defendant's possessmn _
[Hamson S ,attachment of MPC's real prOperty, which is otherwise part of_ _the |

bankruptcy estate]." Id. at 214.
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B. - ERISA clalms are not clalms arising from the purchase or sale of a securltv :
w1th1n the meamng of sect1on 5 1 O(b) of the Bankruptcy Code - |

More generally, we belleve that ERISA clarms for ﬁducrary breaches related

"’“'_’to a plan S holdmgs in company stock are e not clalms arrsmg from the purchase or

| '_sale of .a securrty" under sectron 5 lO(b) Such an act1on does not fall w1th1n the
_amb1t of sectron 5 IO(b) for two related reasons. F1rst an ERISA plan part1c1pant 1s

not s1mllar1y s1tuated to an ordmary shareholder An ERISA partlclpant does not

. assume the same nsks as ordmary equ1ty 1nvestors the class of c1a1mants sectlon R

3 5 lO(b) was des1gned to subordmate Second ERISA cla1ms are not based on the
| 'company s status as an issuer of secunt1es or on the partrclpant's status as an

) investor in company stock but rather on the company s distinct status as a plan

B , ﬁduc1ary charged w1th a unique ob11gat10n to safeguard the interests of the pens1on -

: plan and its part101pants Merrrmac owed a ﬁducrary duty to the: Plan and 1ts
.part101pants not because it was the issuer of secur1t1es or because the Plan was an
mvestor in Mernmac stock but because 1t was a Plan ﬁduc1ary obl1gated to. |

| 'safeguard the Plan's 1nterests with prudence and loyalty n conforrmty w1th ERISA. - |
Similarly, the Plan and its part1c1pants were not ordlnary equrty 1nvestors that sharev
the nSl:of their company's fa1lure. Rather, the Plan and 1ts part1c1pants are ent1t1es'
uni(juely protected by the 'speclal duties imposed upon al‘l plan fiduciaries by |
ERISA. Section 510(b) of the Bankruptcy Code. 'does not, by its terms or intent,

subordinate these ERISA-based claims to the claims of other unsecured creditors.

11



Indeed most courts recognlze that the text of sect10n 5 10(b) partlcularly

the phrase "arlsmg from —1is amb1guous See e.g., In re Geneva Steel Co 281

.F3d1173 1179 (10th Cir. 2002) Inre Telegroup Inc 281F3d133 138 (3dC1r

a 2002) As the Thlrd C1rcu1t has explamed "For a clalm to arlse from the f . .' :

. purchase or sale ofa securlty, there must obv10us1y be some nexus or causal

: relatlonshlp between the cla1m and the sale of the securlty, but § 5 10(b) s language - L

. alone prov1des 11ttle guldance in dehneatmg the prec1se scope of the requlred

| "nexus y Id at 1‘382

leen the textual amblgulty Just descnbed courts have generally sought B

B guldance from the leglslatlve h1story n dehneatmg the scope of the statutory

prov1s1on See e.g., In re Telegroup 281 F.3d at 138- 41 In re Gramte Partners

L.P. P 208 B R. 332 336-37 (Bankr S. D N Y. 1997) One reveahng plece of

leglslatlve’ hlstory 18 t_he-Report of the-Commission on Bankruptcy Lawso.f the -

2 In construlng the term "relate to" in ERISA's preemptlon prov1s1on 29 U S. C

* 1144(a), the Supreme Court has recognized that, despite its breadth, that term must o

‘be construed in light of ERISA's statutory purposes. New York State Conference
of Blue Cross & Blue Shield Plans v. Travelers Ins. Co., 514 U.S. 645, 656 (1995) -
("We simply must go beyond the unhelpful text and the frustrating difficulty of
defining its key term, and look instead to the objectives of the ERISA- statute as a-
guide to the scope of the state law that Congress understood would survive. "). So
too here: the phrase "arising from the purchase or sale of ... asecurity" in section
510(b).of the Bankruptcy Code must be read, not in the broadest possible sense to-
‘encompass every claim that touches on securities, but in the sense that best gives -
effect to the more limited statutory purpose to subordinate claims arising from a
claimant's status as a shareholder glven the assumption of risk attendant to that

status.

12
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_--.United'Slt’ates H.R. Doc. No. 93-137, pts.I&-II'(1973') (Commission Reboft) N

| . reprlnted in Coll1er on Bankruptcv app B, pt. 4(c) (Alan N: Resn1ck et al eds

: | 15th ed rev 2004) Wthh contamed proposed language very snnllar to section

.' .’:':510(b) 's ﬁnal language See Gran1te Partners 208 B.R. at 336 n. 8. Accordlng to o
B the accompanylng explanatlon the proposed prov131on was: 1ntended to reach o
.'clalms by holders of the debtor S secur1t1es that were based on 'federal and state ; :
: o secunt_les legrslatlon‘, rul_es purs_uant thereto, and srnnlar laws,_ but would n_ot‘_affect _ '

any other .'c'laim (e.g a wage claim) which the investor also held." Id-'(quoti'ng :

'Commlss1on Report pt 1I, at 116, repnnted in Coll1er supra app B, pt. 4(c) at 4- |

3 684) If the same 1ntent 18 attrlbuted to the Congress that later adopted the same
‘statutory language 1t is strong ev1dence that sect10n 5 lO(b) was not des1gned to :

»apply to. ERISA claims, partlcularly beneﬁt clalms WhJCh are s1m11ar to ‘wage

'-clalms See Hornv McOueen 215 F. Supp 2d 867 879 (WD Ky 2002) Relch

v. Vallev Nat'l Bank 837 F. Supp 1259 1286 87 (S D N Y. 1993); see also 11 -

: U S C § 507(a)(3) (4) (g1v1ng wages and employee beneﬁts s1m11ar pnonty in

bankruptcy)

'Hae key report that accompanies the enacted prov1s1on reveals the same
1ntent —to ensure that shareholders w1th securities law cla1ms would not be treated |

in the sa_me manner in bankruptcy as general unsecured creditors. See H.R. Rep.

© No.95-595, at 194 (1977), reprinted in 1978 U.S.C.C.A.N. 5963, 6154. In

13



| deterrnining. that such claims should be subordinated ‘Congress reri'ed"heavi1y on a

law rev1ew artlcle wr1tten by Professors John 7. Slam and Homer Knpke The

o Interface between Securltles Regulatlon and Bankruptcy Allocatmg the R1sk of o |

Illegal Secur1t1es Issuance between Secuntyholders and the Issuer S Credltors 48

- NYU L. Rev. 261 (1973) (Slam&Krlpke) SeeHR Rep No 95 595 at 194-

96, eprmted n l978 U.S.C.C.A.N. at 6154 56 Inre Betacom of Phoemx Inc

240 F. 3d 823 829 (9th Cir. 2001) As the t1tle of therr artrcle 1nd1cates the law |

‘professors focused the1r attentlon on allocatmg losses ar1smg from the 1llegal

| iSSuance of securltles 'and arguedthat 'sharehol’ders rather th‘an ‘general credltors

should bear the risk of 1llegal issuance of securrtres as well as the rlsk of enterpnse |

msolvency Slam & Knpke p a, at 286 88. In thelr v1ew both nsks are

‘-Voluntarlly assumed by shareholders who hope to obtam proﬁts through an equlty o _-

1nvestment and neither is assumed by creditors, who assert a ﬁxed dollar cla1m

‘ and rely on the equrty cushlon prov1ded by the shareholders in case of bankruptcy o

Id. The b111 enacted by Congress "generally adopt[ed] the Slaln/Knpke pos1t10n L o

H.R. Rep No 95 595 at 196 eprmted in 1978 U.S.C.C.A.N. at 6156 see also

‘Geneva Steel 281 F 3d at 1 176 (describing Slain & Kripke argument and

leglslatrve h1story) Telegroup 281 F.3d at 140 41 (same)

The Slain & Kripke ratlonale for 'subordmatmg shareholder claims _does- not

apply to ERISA claims. Under the shict_legal regime of fiduciary dutieS-imposed

14



. by ERISA a part1c1pant ot beneﬁcrary n an ERISA plan does not assume the type
. or degree of risk bome by a typ1cal equity 1nvestor in the SCCUI‘IthS market -
‘, ‘_ | ERISA is de31gned to mlnlmlze therlsk to retlrement savrngs by 1nterpos1.ng
| ) _. ﬁduc1ar1es subJect to str1ct dutles of prudence and loyalty between plan part101pants '.1 S
B | and. the market See 29 U S C § lOOl(b) (ERISA purposes) 29 U. S C -

;llO4(a)(l)(A) (D) llO6 (ERISA ﬁducwry dutles) Donovan V. B1erw1rth 680

F. 2d 263 272 . 8 (2d C1r 1982) (ERISA 1mposes upon plan ﬁduc1ar1es dut1es of

- prudence and loyalty that aré the "hlghest known to the law") The 1nterests of o
.. ERISA part1c1pants n thelr plans, 1nclud1ng ESOPs, are thus protected by a
deta1led legal reg1me that has no equrvalent n the laws protectlng ord1nary

'shareholders See Moench V. Robertson 62 F.3d 553 568-70 (3d Clr 1995)

(discussi-ng ﬁducl_ary dutles of ESOPVﬁducranes). Consequently, the und'erlymg |
.r_atiOnale for section.5 l?O(b) —to 'rnake eq-uity mvestors b}ear the r1sks of 'corporate | _' o
o insolvency — does not épply,Wheﬂ E_RISA,participants-rc_hallenge investment

decisions made by their fiduciaries. R '

‘Nor do ERISA claims themselves resemble the type of vs_eeur_ities' law claims -

that Copgress addressed in ,section 510(b). ERISA claims do not "arise from" 'any‘ »,

breach of a company's duties under the securities laws, such as securities fraud or
yiolation of insider trading rules. The Secretary and plan participan_ts do not bring

ERISA claims to vindicate their interests as shareholders, but rather to vindicate

15



' the plan s nghts to stnngent standards of ﬁduc1ary conduct. And the Injunes they

allege stem from the nusconduct of the company in 1ts capacrty asa plan ﬂduc1arv, " |
not in its capaCIty asa corporate 1ssuer or market part1c1pant.

Thus courts recogmze that the dut1es corporatlons owe to all the1r
- -shareholders 1nclud1ng plans or plan partlclpants are d1st1nct ﬁom the ERISA f ) |
dutles that corporat1ons owe to plans and plan part101pants when they act as ’; o
g ﬁduc1ar1es. "The state law and ERISA dut1es are parallel but 1ndependent as - B
' 'd1rector. the .1nd1v1dual owes a duty, deﬁned by state law. to the corporatlon 's :
shareholders 1nclud1ng the plan as ﬁduc1ary, the 1nd1v1dual owes a duty, _deﬁned _

by ERISA to the plan and 1ts beneﬁmanes " Sommers Drug Stores Co Employee 5

Profit Sharing Trust V. }Com‘gan Enters., Inc;, 793 F.2d 1456, 1468 (Sth Clr._ '1986);

accord Abraham v. Norcal Waste Sys.. Inc., 265 F.3d 811, 822 (9th Cir. 2001 ) In

re WorldCom, Inc., 263 F. Supp. 2d 745, 765 (S.D.N.Y. 2003) (recognizing the

~ existence of separate but' overlapping duti'es" under ERISA and the SecuritiCS'

laws); In re Enron Corp Sec Denvatlve & "ERISA" L1tlg 284 F Supp 2d 511 Sl |

'565 66 (S D. Tex 2003) (s1m11ar) Ranklnv Rots, 278 F. Supp 2d 853 877 78

(E D. Mlch 2003) (s1m11ar) see also Ste1nv Smith, 270 F Supp 2d 157 167 (D

Mass. 2003) (snmlar)

_3 This is not to say that a plan or its part1c1pants may never brmg secur1t1es law
claims in their capacity as investors. Those claims — like other shareholder claims
but unlike ERISA claims — could be subJect to mandatory subord1nat10n under .

“section 51 O(b)
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Both the de01s1ons below noted that, under the "federal sav1ngs clause" to |

o . ERISA preemptlon 29 U S C § 1144(d) ERISA does not trump other federal
: laws such as the Bankruptcy Code App 176, 374 But those comments fa11 to
. "'address the underlymg questlon Wthh is whether sectlon 5 lO(b) applles to ERISA_' o :
o clalms at'all' They also i .1gnore the.fundamental canon of statutory 1nterpretat10n |
}-’that " [w]hen two' statutes are capable of co- ex1stence 1t 1s the duty of the courts
absent a clearly expressed congressmnal mtent10n to the contrary, to regard each as. . - :

. ‘effecttve-."" FCCv. Ne‘XtWave Personal.Connnumcatlons, Inc., ,537.U.S. 293, 304

i (2003) (Bankruptcy Code and Communications Act of 1934); see also Patterson V..

. Shumate 504 U. S 753 (1992) (ERISA and Bankruptcy Code) Gu1dry V. Sheet

’Metal Workers Nat'l Pens1on Fund, 493 U. S 365 (1990) (ERISA and Labor

Management Reporting and D1sclosure Act)

Here asin Patterson there is no conﬂlct between ERISA and the

Bankruptcy Code Sectron 5 lO(b) is. ambrguous m the context of ERISA claims:

1nvolv1ng company stock Analys1s of the leglslatlve hJstory and purposes of both '

4 The bankruptcy court also relied in part on In re Lenco, Inc., 1 16 B. R 141

(Bankr#E.D. Mo. 1990), in: which a bankruptcy court subordinated an ERISA
fiduciary breach claim under section 510(b). For the reasons already explained, we
think that Lenco was wrongly decided. Itis also distinguishable from this case on
its facts, as the fiduciary breach at issue concerned the actual sale and purchase of
securities by an ESOP. But see In re Drexel Burnham Lambert Group, Inc., 138
B.R. 717, 718 (Bankr. S.D.N.Y. 1992) (questioning whether section 510(b)
overrides the provisions of ERISA that protect employee benefit plans from

- fiduciary misconduct).-
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statutes makes clear that ﬁducrary breach and beneﬁt clarms 1nvolv1ng employee |

beneﬁt plans are not the type of clalms that sectlon 5 lO(b) was desrgned to -

L encompass Thus th1s Court should preserve the effectlveness and 1ntent of both

sectron 5 1 O(b) and ERISA by holdmg that mandatory subordmatlon does not apply

to ERISA clalms

C. ERISA claims are not clalms for damages w1th1n the meanmg of sectron T

5 lO(b) of the Bankruptcv Code

Hamson s ERISA c1a1ms also fall outsrde the scope of sectlon 510(b) of the ‘ '...

| Bankruptcy Code because they do not seek "damages as that term is commonly o

understood 110. S C § 510(b) 5 "The damages remedy was h1stonca11y a legal ;

remedy," Wthh provrdes a Jury trral asa matter of ri ght under the Seventh

_ Amendment Dan B. Dobbs Law of Remedles § 1.2, at 9(2d ed 1993) See a]so ,

Aetna Health Inc V. DaV11a 124 S Ct 2488 2499 (2004) OceanSpray

Cranbemes Inc V. Peps1Co Inc., 16OF 3d 58 61 (lst C1r 1998) (descnbmg

' damages asa legal remedy) Unhke clalms for securltles fraud wh1ch seek

damages and are tried to.a Jury, see, e. g, Wharf (Holdmgs) Ltd v Unlted Int'l

: Holdmgs Inc., 532 U, S 588 (2001) ERISA claims are equrtable n nature are not |

tried to a Jury, and do not seek damages as that term is used in sectlon 5 10(b)

5 Neither the Bankruptcy Code nor its legislative history contains a definition or )
‘explanation of the term "damages." In re Blondheim Real Estate, Inc., 91 B R

639, 640 (Bankr D.N.H. 1988).
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In hlS complamt Hamson makes a cla1m for plan benefits under ERISA

E sectron 502(a)(l)(B) 29 U S. C § ll32(a)( l)(B) and clalms for relief under

ERISA sectrons 502(a)(2) and 502(a)(3) 29 U. S C § 1132(a)(2) (3) to remedy

a , breaches of ﬁdumary duty Th1s Court has held that damages are not a perm1s31ble .

rem__edy.. m, an ,ERISA beneﬁt cla1m,. the cla1mant may seek only the beneﬁts -

o provided by thepl'an” Turner v. Fallon Cmty. 'Health Plan Inc 127 F 3d 196, 198-

‘;,99 (lst Cir. 1997) see also Massachusetts Mut Llfe Ins Co V. Russell 473 U S

- 134 ( 1 985) (ERISA plan part1c1pant may not seek extracontractual damages for ,'
. 1mproper processmg of benefit claim under 29 US.C. § 1 lO9(a)) Moreover most

: ,courts have held that ERISA beneﬁt clalms are equ1table In nature and do not

"vent1tle part1es toa Jury tnal See e.g., Turner V. CF&I Steel Corp., 770 F 2d 43

- 46- 47 (3d C1r 1985) Berrv V. C1ba-Ge1g3LCom, 761 F. 2d 1003 1006 07 (4th C1r

1985) Calam1a v. Spivey, 632 F. 2d 1235 1237 (5th C1r 1980) Wardle V. Central |

States Southeast & Southwest Areas Pensmn Fund 627 F 2d 820, 829 30 (7th C1r o o

1980) see also Recupero V. New Emzland Tel. & Tel Co 118 F.3d 820 831 32

| (lst C1r 1997) (notlng, in ERISA beneﬁt case, that "hlstoncally, juries have had no o |

part n ;udrc1a1 review of out-of-court decrs1ons such as typlcal benefit cla1ms).

B Accordingly, Harrison's claim for beneﬁts is not a claim for "darnages."

| Nor does he seek damages to remedy the.allege'd fiduciary breaches. As an

initial matter, we question whether Harrison's claim under section 502(a)(2), 29
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U.S.C. 1132(a)(2), is viable because it secks no identifiable relief on behalf of the

Plan aS that proyisi.On req‘uires | Russ‘ell , 473 U.S. at 140. .However. by claiming. E

that MPC fa11ed to prov1de adequate securlty for his note Hamson does statea

o claim for breach of ﬁduc1ary duty under sectlon 502(a)(3) 29 U S C. 1 132(a)(3)

- Wthh allows an 1nd1v1dua1 part1c1pant to recover appropnate equltable rehef' to_'-- ' _’

remedy a ﬁdu01ary breach even when the plan has not been harmed Vanty Coro;. .

. v.Howe Howe 516 US 489 507- 15 (1996) Because section 502(a)(3) by 1ts terms j .
authorl-zes only equltable rehef " whlch was h1storlca11y dlstlnct from damages "

| Hamson S ﬁdumary breach clalm cannot pos51b1y be said to seek "damages" w1th1n o

the meanlng of sectlon 510(b) of the Bankruptcy Code

Most courts have recogmzed the 1nherent1y equltable nature of ERISA

: clalms for breach of ﬁducrary duty by denymg requests for Jury trials. See _g_- !

Borst v. Chevron Com 36 F. 3d 1308 1323-24 (5th Cir. 1994) (no Jury trlal on

; ﬁdu01ary breach clalm) Broadnax MlllS Inc v. Blue Cross & Blue Shleld 876 F o -

Supp. 809,. 816 (E.D. Va.'_199_5_) (collec_tmg jcases_); but see Bona v.'Barasch.'No. 01 . &

© Civ. 2289, 2003 WL 1395932, at *35 (S.D.N.Y. Mar. 20, 2003) (under Great-

West, relief that plaintiffs sought under'Section 502(a)(2), losses to the_plan,.'was ‘_

6 ERISA was based in large part on the law of trusts, Firestone Tire & Rubber Co.
v. Bruch, 489 U.S. 101, 110 (1989), and trust relationships "are, and have been

since they were first enforced, within the peculiar province of courts of equity." III

Austin W. Scott & William W. Fratcher The Law of Trusts § 197, at 188 (4th ed.
1988). |
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: legal rehef that ent1tled them to Jury tnal) Indeed the equrtable character of
: ERISA remedles is now so well establlshed that most 11t1gants do not even pursue

| - Jury tr1als See Dudlev Supermarket Inc. v. Transamenca Llfe Ins & Annultv

. | Co 302 F 3d 1 2 3 & 1. 3 (lst C1r 2002) (notmg that appellants had not appealed f s n

"the d1str1ct ‘court's rullng t-hat there. is no nght to trial by jury for actlons alleg1ng - |
_»breach of ﬁduc1ary duty under ERISA") Thls Court has also denled a request for a
Jury trral ina corporate ﬁdu01ary breach case;, explammg that " [a]ctlons for breach

| ~of ﬁducrary duty, hlstoncally speakrng, are almost umformly actions 'in equlty _

c_arrylng wlth_them no r1ght_to trial by Jury.fl In‘.re Evangelrst, 760‘F’.2d 27, 29 .(l st .. ,_ |
) C1r l 9..8;5.)'(B'reyer_,' 1). The "sa'me principle applleS' to v_‘action's_ forbr_each of |

ﬁducrary duty under ERISA Such actions:do"vnot seek legal relief, do not_ -carry”va
| _ rlght toa jury tr1al, and thus do not sveek' "'damage.s" w1th1n the meanlng of section' :
5 lO(b) of the Bankruptcy Code - o

: _II. | HARRISON'S CLAIMS ARE NOT SUBJECT TO EQUlTABLE
SUBORDINATION UNDER THE BANKRUPTCY CODE

Sectlon 510(c) (1) of the Bankruptcy Code provrdes that a bankruptcy court .
"may . under pnncrples of equ1table subordmatlon subordmate for purposes of
distribu.jtlon all or ,part of an allowed claim to all or part of another_ allowed cla1m or
all or_part of an allow‘ed interest to all or part of another allowed interest." 11

U.S.C. § 510(c)(1). Unlike section 510(b), which requires subordination of a

narrow class of claims, section 510(c) permits a bankruptcy court, sitting as a court -
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-'qffeq_uity, to sﬁbordinate ,vir'tuén'y any ¢1aim when it s equitable to do scs»_Baséd on |

o ‘the fa_c’;s of é p_artiéﬁ_lar }c»:a'.se. Sectlon 5 10(@)-, however, does ndt: permlt "
. subérdinéﬁdn of any génerai }ca‘tego‘i'y of clairﬁs. _Therefbr‘e,.-thc:‘:v-c'o".uﬁs belox& 'err_ed_'_ N R
| by subordiﬁatihg Harrison"s claims (‘)Ijl'.a' éategoriCal }Ba_s.is Withéuf anylnequltable -v" _} o

~ conduct on his part.

The vs‘uprém‘e Cb’u‘r't_hasf held that ﬂie Bankruptcy Code doe's"not_.pe"ﬁhli't;'thei o

~ - categorical subordination -o‘f' iany.cla'svs.bf"claims‘ under section 5"10(0), ‘be_caus_e to

~doso would be "in derogation of Congress's scheme of pripriﬁés;" "United i.State.s v,

oland, 517 U.S. 535, 536 (1996). As the Court explained, "the adoptionin §

510(c) of 'principles of equitable subordination’ pf::rrnits- a court-to inake'exceptiﬁns '
to a general _r_ulé when justified by particular facts." Id. at 540. It'dOe_S not permit -
bankruptcy courts to "mak‘e decisions "at the level of -policy choice at which

Congress itself bperated‘in'draf’tihg the Code." Id. at 543.

In a companion case, United States v. Reorganized CE&I Fab’ric_atbrs of

Utah, Inc., 518 U.S. 213 (1996), the 'Court'made clear that the principles anicul'afgd_' .

in Noland were not limited to "subordination from a higher priority class to the .

residual categdry of genefél unsecured creditors at the end of the line." Id. at 229. -

The same principles bar the subordination of "a disfavored subgroup within the

residual category" — as occurred in CF&I and this case — because "categorical | ,

reordering of priorities that takes place at the legislative level of consideration is

22



- - beyond ,t'h.e scope of judicial authority to 'order equitable subordination under §

51000 1d]

| -Therefore?,the deCision of thel lower courts’ lln-this_- case to_ -subordi-nate. |

. _'H_:_arriSOn's cla1ms because'they .faIl in -the.disfavored cate_gory.of "'_,stocl{ r’édeﬁpﬁon,_' e
| .clairnS"Iis di"rectl.y.'contrary to the int"erpretation.o.f section 5 lO(c)- co'ntained:in . |

»'Noland and CF &I The older First C1rcu1t cases on wh1ch the lower courts and

' appellee rely to support categoncal subord1nat10n of stock redemptlon clarms -

Ke1thv Kllmer 261F. 733 (lst CII' 1920) and Matthews Bros. v. Pullen 268 F

) B 827 (lst C1r 1920) cannot be b1nd1ng precedent now (MPC Br. 12) because they
. were demded long before the enactment of sect10n 5 10(c) in’ 1978 and 1ts o

'authorlta'nve construct1on.1n Noland and CF&I.. ,S1m11arly, most of- th_e other case

law that.-arguably supports_- the result below (see MPC Br. 12-18) also pre_dates | .

| Noland and CF &I, and later decisions of the lower courts. such as In e Main Street

Brew1n2 Co 210 B. R 662 (Bankr D. Mass. 1997) do not adequately address the o :

: ratlonale of Noland

" In this appeal, Merrimac makes the same argument that the Supreme Court
rejected in CF&I — that Noland prohibits only subordination of "claims that
Congre#s specifically chose to treat as priority. claims." MPC Br. 20-21. But even
if that were true — and it is not — the Bankruptcy Code does give statutory priority
to some employee benefit claims. For example, fringe benefits earned by
employees for postpetition services are entitled to administrative expense priority.
In re Hechinger Inv. Co., 298 F.3d 219 (3d Cir. 2002) And a certain amount of
fringe benefits earned w1th1n 180 days prepetition is entrtled to priority under 11

U.S.C. § 507(a)4).
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- Nor was th‘e di‘strict. court correct 1n Stating that "a:co-rporation:acquires
nothing of value when it purchases its own stock™ from a former employee who |
partlcrpated in‘an ESOP App 370. ERISA beneﬁts like all ﬁ‘mge beneﬁts are
part of an employees total.. compensatlon__package and are pa1d n exchange'for the

- employee S labor on behalf of his employer over the course e of h1s career See Horn .

V. McOueen 215 F. Supp 2d at 879 Reichv Hall Holdlng Co., 990F Supp 955 -

- 960-61 (N D. omo 1998), aff'd, 285 F. 3d 415 (6th Cir. 2002) Relch v. Vallev .

| Nat'l Bank 837F Supp at 1286 87 Thus Harrrson had already earned hrs
benefits when he exercrsed .hlS »put optlon' to convert hls stoc_k to .retlrement -
inCOme’.'. Acco_rdingly, _e'ven if_this.Cour_t'cOntinueis'; to subordinate :sor‘n‘e .s.tock -
| redemption _claims under section 5 lO(c); claims based on putoptions ?manda'ted by
the Internal Revenue Code and ERISA ,regulations (see infra, p. 26 n8) sh()uld not |
be among them. o | S |
| Although the Supreme Court d1d not decide in Noland "whether a
banlcruptcy court must always find credltor rmsconduct before a claim may be
equitably subordmated " 5 17 U.S. at 543 there 1S consrderable support for that
| posmon in the leglslatlve history an_d case law, including dec1s1ons of thJs C_ourt. o
The 'Senate Re_port describing the proviSion that became section 5 I(l(C) explains }
that "any subordination ordered mlder thls provision must be based on principles of

equitable subordination. These principles are defined by case law, and have
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. _ generally 1ndlcated that a clalm may normally be subordmated __ly if its holder is

guﬂtv of mlsconduct " S Rep ‘No. 95 989 at 74 (1978) eprlnted in 1978

. 'U.S.C.C.A.N. 5787 5860 (emphas1s added)

‘In Noland 1tself the Supreme Court c1ted w1th approval an 1nﬂuential '

op1n10n" of the Frfth C1rcu1t In re MObllC Steel Co 563 F.2d 692 (1977) wh1ch

-llsted three COI‘ldlthIlS for equltable subordmatlon (l) the cla1mant must have
'_engaged in "s_ome type: of- mequltable conduct, (2)..the- nnsconduct -mus_t have
) "resulted 1n injury to the creditors of the bankrupt or conferred an unfair adv'antage

on th‘e' claimant "-'vand 3) subOrdinati'on- muSt"'not'be inconsistent with the

g prowsrons of the Bankruptcy Act." Noland 5 17 U S at 538 39 (quotlng Moblle

Steel, 563 F.2d at 700) Th1s Court has adopted the Mobrle Steel test for equltable

subordrnatlon. I_n:re 604 Columbus'Ave-. Realty Trust, 968 F.2d 1332, 1353 (1st

Cir. 1992); In e Giorgio, 862 F.2d 933, 938-39 (Ist Cir. 1988) (Breyer, J.).

Inde.ed even before Noland this Court had adopted‘ the principles that equitabl"e- ‘

. subordlnatlon requrres a case-by-case determmatlon G1org10, 862 F 2d at 938 and o

" a showmg of wrongdomg by the subordlnated creditor. Columbus Ave 968 F. 2d

Cat 1353,

" Under these principles, the decision to subordinate Ha'm'son"s claims under
section 510(c) must be reversed. The courts below did not "examine the equities of

[his] particular claim," Giorgio, 862 F.2d at 938, or find any "‘wrongdo[ing]" on his
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part Columbus Ave 968 F 2d at 1353 Instead, they apphed an obsolete doctnne B

of categorlcal subordlnatlon of stock redemptlon clalms which thls C0urt should

o now‘reject.

8 There is no suggestion that Harrison engaged in any inequitable conduct that
would justify subordination of his claims under section 510(c). Courts generally
define "inequitable conduct" within the meaning of section 510(c) to include "(1)
fraud, illegality, breach of fiduciary duties; (2) undercapitalization; and (3)
claimant's use of the debtor as a mere instrumentality or alter ego.” Inre. Llfschultz

Fast Freight, 132 F.3d 339,.344-45 (7th Cir. 1997) (citations ormtted) In this case,
~ all Harrison did was to exercise a put option included in his plan as required by the

Internal Revenue Code, 26 U.S.C. § 409(h)(1)(B), and Labor Department -
regu]atlons 29 C.F.R. § 2550.408b-3(1)(4), to enable him to cash out his stock
upon retirement. See generajv S. Rep. No. 95-1263, at 79, 83 (1978), repnnted in
1978 U.S.C.C.A.N. 6761, 6842, 6846. Thus, while there may be some cases in -

~which equitable subordination of ERISA claims is appropriate, that deterrmnatlon

would have to be made on a case-by—case basis, and no one contends that it is
approprlate here. .
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CONCLUSION

Lo

| ’-i The jud'gment of the district eourt sUbordinat'ing Harrison's ERISA claims |

 MAY 2005

under sectlons 5 10(b) and 5 IO(c) of the Bankruptcy Code should be reversed
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" * STETSON, JAMES MORIARTY, and JOHN T.

'UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

"ALANR. EGGERT and RALPH HARRISON
Plalntiffs

v Civil Action No. 03-10048-MLW.: -
THE MERRIMAC PAPER COMPANY, INC.-
LEVERAGED EMPLOYEE STOCK
OWNERSHIP PLAN AND TRUST (the “ESOP”),
-~ MERRIMAC PAPER CO., INC.;in its corporate
" capacity and as Sponsor of the ESOP, and -
* GERARD J. GRIFFIN JR., BREWSTER

LEAHY as they are or were Adnnmstrators :
and/or Trustees of the ESOP, '
Defendants

THIRD AMENDED COMPLAINT AND DEMAND FOR J URY TRIAL

o INTRODUCTION |

1. - Plamtiffs worked for Defendant Memmac Paper Co Inc (“MPC”) for 25 and 36 "
years respectively, before agreemg to separate from service on drfferent dates n 2000 At the
: ltime of their separations Plamtiffs part1c1pated in the ERISA—protected Memmac Paper
Company, Inc. Leveraged Employee Stock Ownershlp Plan and Trust (the “ESOP”) and had | N
) attamed fully vested mterests in therr ESOP accounts ‘each of Wthh was credrted wrth a o
i'substantial quantity of MPC s common stock Under the terms of the ESOP Plamtlffs sold (1 e

put”) their common. stock back to the ESOP and in return received (znter aIza) promlssory

notes from MPC. However the promlssory notes have not been honored and the Plamtlffs have |
not yet received the ESOP beneﬁts to which they are entitled, tlius necessitating thlS lavvsuit. |

2. Plaintiffs bring this action under ERISA to recover vested beneﬁt_s due to 'them. '

under the ESOP, and for_relief based npon certain Defendants’ fiduciary duty breache_sb_.' Plaintiff _




——

= _.'been-remove'd to this Court.

o Alan EggErt 'alsofin‘cludes‘stateTlHW‘claimS‘fgr‘breach‘gl;contract against-Defendant MPC to.

o enforce the PromlssmLNo_te_lssued tohmﬂlmntﬁRalpLHamsomeaﬂwncommenced A L

| separate suCh; clalm aga1nst Defendant MPC i in Massachusetts Superior .Court, w_lnch_ has since

| 'PARTIES

3_.' . Plarntrff Alan R: Eggert is an 1nd1v1dual who res1des at 109 Sugar Creek Lane '

'Greer South Carolma

r'-;4._ Plamt1ff Ralph Hamson is an 1nd1V1dua1 who' res1des at 81 Elm Street Andover

_ Massachusetts.v

5. Defendant Merrimac Paper Company Leveraged Employee Stock Ownership Plan

' and Trust (the “ESOP’f) is, and at all time relevant hereto was;intended-to qualify as (i) astock
bonus plan under Section 40‘_1"(a)'_of 'tlle'lntemal Reyenue Code of 1986, as amended (the |
_ “Code"’_),v (’ri) an employee pension benefit plan wrthm the'meaning of Section 3(2) of ‘thev .‘ '
‘Emp-loyee Retirernent ‘Income- Secun’ty Act of'l9‘7‘4 as.amen.ded (f‘ERISA” , and (i'ii)v an E
- , employee stock ownershlp plan within the meamng of Section 4975(e)(7) of the Code and
: _ 'Sectron 407(d)(6) of ERISA The ESOP has a pnncrpal place of busmess c/o Memmac Paper -

Co.;Inc., 9 South Canal Street Lawrence Essex County, Massachusetts o

| 6 Defendant Mernmac Paper Co Inc (“MPC”) isa duly orgamzed Delaware :

corporatron w1th a pnn01pa1 place of busmess at 9 South Canal Street Lawrence Essex County,

‘Mass¥chusetts 01842. At relevant t1mes, MPC has operated paper product—related: ’

| manufacturing facilities in Lawrence, Holyoke and Pepperell, Massachusetts.

7. Defendant Gerard J. Griffin Jr.,is an individual who resides at 4 Orchard



o

_Crossing, Andover Massachusetts—

Worthmgton Massachusetts

8. 'Defendant Brewster. 'Stetsonis an‘individual wh_o 'r.'es_ides.at 23 _Gan‘iSQn-Road; -

o Wellesley, Massachusetts -

| 9. Defendant J ames Monarty is'an 1nd1v1dual who re31des at 9 Bean Pomdge H111

Road Westrmnster Massachusetts

| ~.10. Defendant J ohn T. Leahy 1s an 1nd1v1dual who re51des at Thrasher H111 Road

JURiSbICTIdN
. *' 11. Thrs Couﬂ has sub_]ect matter JUI‘]SdlCthIl under 28 U S C § 1331 as thls case 1s o
based upon onie OF more causes of action ansmg under the’ laws of the Umted States mcludmg

under Sectlons 502(a)(1)(B) 502(a)(2) and 502(a)(3) of ERISA, 29 U S. C § 1132(a)(1)(B)

’ (a)(2) and @)(3).

1'2. ThlS D1stnct is an approprlate venue for this case pursuant to’ 28 U S C § 1391(b)

and ERISA Section 502(e)(2) 29 U.S. C § 1132(e)(2) as Defendants MPC anﬁn Stctson,'

_Monarty and Leahy resrde and Defendant ESOP is admrmstered in Eastern Massachusetts

FACTS
o T-he ‘ESOP

13 ’ Defendant ESOP was establi'shed'and spo‘n'soredby Defendant”MPC and 1t : L

vbecame effectlve on January 1 1985 See Exh A hereto (the “Plan Document”) 3

~14.  The ESOP is an employee pensmn benefit plan w1th1n the meamng of Sectlon

e The ESOP was recently terminated by MCP, effective as of August 1,2002. The termination
bears no consequence for Plaintiffs’ ERISA claims in this case, which are brought to enforce
vested rlghts perfected years pnor to the termination of the ESOP

3



faczj—ofERls:Arw U s § 1002(2)

15 = Under the ESOP inter alm (1) normal retlrement age is-65 years (11) all beneﬁts -

: | -. shal‘l be distrrbuted e1ther in whole .common stock of Defendant'MPC orin cash, orina |
: 7 comblnatlon thereof (111) all beneﬁts shall be payable in a lump sumy; (1v) upon termlnatlon of
' " -employment of a part1c1pant for any reason other than death permanent d1sab111ty'or attammg .
‘ normal retlrement age, the pamcrpant s vested account-balance shall be payable on the 60th day '
- followmg the end of the calendar year in wh1ch such employment termmatlon oceurs; (v) o
. part101pants shall have the nght to sell or put ”? shares dlstnbuted t0'him or her back to the
| ESOP or to MPC (as the ESOP Sponsor) (v1) in the event that part1c1pants elect to sell or put” '

' hls-_ or her -;shares,, the,ESOP or MPC may elect to pay for the shares in a lamp sum or in _5 (or -

fewer) equal annual installments — -prov‘ided,: however, that if installment payments are elected, a

. 'fair.interest rate is paid'_ and adequate secur’ity is provided. See Exh. A.

16 At all relevant times and currently, Plaintiffs are-vested Participants in-thevESOP o

In the1r capacmes as such Plaintiffs have at d1fferent tlmes received Summary Plan Descnptlon

: ‘documents descnbmg the ESOP See, €., Exh B hereto (the “SPD”) Unlike the underlymg
: Plan Document the SPD farled to ment1on (as it should have) the requlrement for adequate
B secunty” to be prov1ded when shares are put and 1nstallment payments (rather than a lump

| _.sum) are;promlsed. Co mpare Exh Aat§ lO O4(a) w1th Exh B.

- 17: At all relevant times and currently, Defendants have served as ﬁduclanes under ,

' the Es'op See also 9 18-24, mfra

18. At all relevant times and currently, MPC is the sponsor of the ESOP.

19.  Atall relevant times and currently, the administrator of the ESOP is the ESOP



f‘--fcommittee_“appointed: pursuant to‘th_e ESOP» termsto administer the ESOP (the “ESOP :
', Comm1ttee” or.t “ESOP Admmlstrator ) IR R _ BN _‘ o ._,:;'5 Do

| 20 , | Atall relevant t1mes and currently, all ESOP assets are held m trust by the ESOP :
trustees des1gnated by MPC s board of directors in accordance with the terms of the ESOP (the f :

“ESOP Trustees”) ‘
- - 21 From or around August 2002 to the present Defendant Leahy is the sole ESOP _- o

. Trustee and ESOP Comm1ttee member

22” From or around J anuary l 2002 to August 2002 Defendant Grrff'm was the sole N
ESOP Trustee and ESOP Comm1ttee member ' | “ : o
- 23. F rom or around J anuary l 2001 to December 31, 2001 Defendants anﬁn and
Stetson together served as the excluswe ESOP Trustees and ESOP Comm1ttee members ‘.
24 From or around Apnl 1998 to December 30 2000, Defendants Gnﬂ'm Stetson |
and Morrarty together served as the excluswe ESOP Trustees and ESOP Comrmttee members

The Harrison Note

25. In December 1999 Plamtlff Ralph Hamson a 36—year employee of IVIPC agreed
| to separate from service with MPC, and apphed for a distribution of h13 ESOP bencﬁt mcludmg
| by electing to sell, or put,” his vested} ‘common s_tock back to MPC or the ESOP_under th_e. terrn_s o
s _of the ESOP. See Letter Agreement; Ex‘h...‘C.-fhereto. ' o "
‘ 26.;_ Based upon an 1ndependent business valuation apprarsal report prepared atthe -
: behest and on behalf of MPC and/or the ESOP, Mr. Harrison’s ESOP account balance was
valued at $l 1 l6 200 at the tlme he applied for a drstnbutlon of hrs ESOP beneﬁt | |

o7 _ In July 2000,.»Mr.vHamson exercised his put n'ght under the ESOP with respect to



—

- the MPC shares allocated to’ h1s ESOP account and in return rece1ved a promissory note which
| promised to pay Mr~ Hamson $916 300 plus interest at: the Tate of 8.50% per annum in three
| annual mstallments -Se'e'Exh. D hereto (the “Hamson- Note M) To complete the stock :

| . repurchase Mr Hamson was separately pa1d $200 000.

C '7 _._28.. ) An mitial 1nstallment under the Hamson Note was pa1d to Mr Hamson on"

J anuary 12, 2001 but the second mstallment of $3 05, 434 plus accrued interest was not pald as

requ1red on July 19 2002 and desplte tlmely demands - no further payment has been made

'.v-:29. - Under the terms of the Hamson Note, such non-payment constltutes a default :

and all principal and’ mterest is now due and-owmg there‘under, plus costs of collect1on.‘_ _S_g__e o

30. - However the Hamson Note provrded no secunty 0 protect Mr. Hamson inthe -

event of such default Id

31, Solely to enforce the contractual obligations under the Harrison Note, but not any

= obligations under ERlSA Mr. ‘Harrison has commenced an action -against Defendant MPC 'in

_Massachusetts Supenor Court Hamsonv Mernmac Paner Co., Inc C.A. No. 02- 1687—B |

(Essex Super Ct)). That case has since been removed to this Court

The Eggert Note:

32, In November 2000, Mr. Eggert agreed to separate f_romservice from MPC after

25 years of emplovment.'_ '

*33. On December 7, 2000, in connection with his separation from service, Mr. Eggert |

| applied for a distribution of his ESOP benefit, and in connection therewith exercised his right

" under the ESOP to séll, or “put;” his vested common stock back to MPC or the ESOP:



| S und‘erstand“that‘underS'ectron 10 Ol “of —'-—‘[thE‘ESOP] T may Teceive:: a dlstrlbutlon o

~ from the ESOP in whole shares of the Common Stock of . . : [MPC] and that under = "
= -Section 10.04 of the ESOP I have the right (the “Put”) to require the Company or the
ESOP to repurchase those shares IR hereby exercise the Put with respect 10:850.92 -
Shares of the Company’s Common Stock distributed to me by the ESOP. Tunderstand.
. that in accordance w1th Section 10. O4(a) of the ESOP; the Company or the ESOP s Trust :
~ will at their election, pay me a lump sum or in five or less équal annual mstallments for .
those shares ata closmg w1thlng thlrty (30) days of the date of the Company S recelpt of .’

‘this notice.”

Put Exerci_se Exh. E.

’ 'ﬁ 34." Based upon an 1ndependent busmess valuatlon appra1sal report prepared at the

: behest and on behalf of MPC and/or the ESOP at the time of Mr. Eggert s separatlon ﬁom v

servrce the MPC stock credlted to hlS ESOP account was valued at $1 555, 500

o 35. On or around December 29 2000 Mr Eggert recelved a promlssory note 31gned S
by Defendant anfm under whlch he was promlsed $l 555 ,500, plus 1nterest at the rate of 8 50 ‘_ .
% per annur, to be pa1d in ﬁve annual mstallments of 20% each commencmg on December 29,

2001. S_ee Exh. “F hereto (the “Eggert Note”)

36. The ﬁrst mstallment under the Eggert Note of $443 3 17 50 ($3 11, 100 prmmpal |

1$132,217.50 mterest) was due on December 29, 2001 but it was not paid, and desplte t1me1y

demands no further payment has been made

o 37." ‘ Under the terms of the Eggert Note;, such non—payment constltutes a default and -

,all pnnc1pal and 1nterest 1S nOw due and ow1ng thereunder plus costs of collectlon See Exh F" ‘

(1f any 1nsta11ment is not pa1d when due then all installments plus interest shall become -

1mmed1ate]y due and payable together with “all costs of collection . . .rincludmg_v reasonable |

attorney s fees”)

- 38. Consequently, M. Eggert is current]y entitled to 1mmed1ate payment of



o “$1ﬂ19 935‘p1us aﬂ “costs of COHGC'[IOD e

o :; g 39 L However the Eggert Note provrded no. secunty to protect Mr Eggert in the event -

e

of default See Exh F

—

COUNT | Unlawful Demal of Benef'ts Under ERISA l29 U.S.C. S 1132(a)(1)(B)1 :
(Plamtlffs V. Defendants) ' :

~40. Plalntlffs restate and 1ncorporate by : reference all of the allegatlons .

Paragraphs 1-39 above as though fully set forth herem ’

- recelve payment from Defendant ESOP in the aggregate amount of $2,166, 368 plus accrued
; ) ., | " mterest at the rate of 8.5% since 1ssuance of the prom1ssory notes and all costs of collectlon ‘ ,
42, Defendants falled »to fulﬁll the1r-obhgat10n to- Plal‘ntlffs by paymg'them the
# - - | | amounts due for the1r stock desplte agreemg to -do so, and hav1ng received vahd demands by
l, o .‘ ' .b | P1a1nt1ffs in accordance w1th the ESOP
43, The Hamson Note and Eggert Note did (and do) not sa’nsfy Defendants
} o | ._ obhganon to pay to Plamtlffs thelr accrued benefit under the ESOP because inter alza 1) the
vy Promlssory Notes fa1]ed to glve adequate secunty” to the Plamtrffs as requlred under the ESOP,_ o
ERISA and the IRC, see; __g_ Exh A at § 10. O4(a) 29 CFR 2550 408b- 3(1)(4) and 26 CFR |
54.4975-7(b)(1'2)"(4),"(11)‘Defendants knew_at_ the time of i 1ssuance that they: either d1d not 1ntend .
' to or c':'guld not'meet the obliga._tions under the Harrison Note and Eggert Note; and _(iii)ldefaults |
. under the Harrison Note and Eggert Note'have in fact occurred.‘ | |
44.  Plaintiffs have exhausted all administrative prerequisites to judicially compel :

Defendants to pay their full benefit under the ESOP.

8 .

i 41 Havmg taken all necessary prellmmary steps Plaintiffs are legally entrtled to B



g

m-

- "-45—— —As‘a’result of Defendants fallure to repurchase Plaintiffs® stock under the ESOP

| Plalntrffs have suffered ﬁnancral and other 1nJur1es 1nclud1ng fo. the1r reasonable retlrement o

plans and_expectatlons';

46." The foregorng COnduct of Defendants constitutes‘ a'violation of ERISA SR

COUNT II Breach ofDutles Under ERISA [29 U S.C. SS 1109 113212_1)(2). 1132(a)(3)] _ S
(Plamtlffs V. A]l Defendants) - I

47. - Plalntlffs restate and 1ncorporate by reference a11 of the allegatlons m

Paragraphs it 46 above as though fully set forth herem |

: _ 48 Defendants have vrolated the1r dut1es under ERISA 1ncludmg (w1thout lnmtatlon)
the duty to’ act with the care sk111 prudence and drhgence ofa prudent person actmg ina 11ke "

capacrty and famrhar w1th these ‘matters, by (znter alza)

'A) . Failing to prov1de adequate secunty for the Promlssory Notes whlch haver _-"
S now been breached by Defendant MPC o :

B) Preparlng and dlstnbutmg (or causing to be prepared and dlstnbuted)
- materially misleading information concerning the ESOP, includingan =
SPD which failed to méntion the requirement that adequate secunty be -
- provrded per the express terms of the ESOP. ' . :

) _Farhng to admnnster and operate the ESOP in accordance wrth its terms

- D) Failing to drscharge their duties with respect to the ESOP solely in the ' '
" 1interest of the ESOP participants, mcludmg P]amtlffs ' .

E) F a111ng to dlscharge their dutres with respect to the EOP for the exclus1ve o
purpose of prov1d1ng beneﬁts to participants, 1nclud1ng Plamtrﬁ's s

49, Fach Plaintiff has_ mat_enal]y.rehed upon the foregoing rmscond_uct of Defendants '

— including (without limitation) by relying upon the misleading and incomp]ete SPDs in |

'accep'ting deficient promissory notes which failed to provide adequate security in violation of

ERISA — to his substantial detriment.



- s

- '%;%_—“-50—“ As a reasonable and proxnnate result of the foregomg v1olat10n harm has been

a done both to the ESOP and to Plalntlffs personally,.m vrolatlon of. ERISA

_SIQ : Defendant MPC and the 1nd1v1dua1 Defendants Messrs. Grlff in, Stetson Monarty

. “and Leahy, are personally llable to re1mburse Defendant ESOP for harm caused thereto asa

- result of the1r ﬁdu01ary duty breaches

. 52. v Plamtlffs also are entltled to such further equrtable rehef as may be avallable to

3 enforce thelr nghts under the ESOP mcludmg (w1thout 11m1tat10n) adequate secunty for the 7'

Pronnssory Notes 1nclud1ng by awardmg Plalntrffs pnonty over the securlty mterests otherw1se R

prov1ded by Defendant MPC to its lenders followmg the estabhshment of the ESOP

COUNT III Breach of Dutles Under ERISA [29 U.S.C. §1109 and 1132(a1(3)]
(Plamtlffs V. Defendants Griffi n, Stetson, Monarty and Leahy)

,53.' Plamtlffs restate and 1ncorporate by reference all of the allegatlons m

Paragraphs 1-52 above as though fully set forth here1n
' 54. Defendants anﬁn Stetson Morlarty and Leahy, separately or together have '

v1olated their duties under ERISA mcludmg (w1thout lnmtatron) the duty to act with the care,

.Sklll prudence and drhgence of a prudent person acting in a like capac1ty and famlhar wrth these . .

. matters, by‘(mter alza): .

A) Makrng false and nnsleadmg representatrons regardlng the Hamson Note N
and the Eggert Note. :

B) "On 1nformatron and belief 'failing to administer and‘operate the ESOP for.
' the exclusrve benefit of the Pamclpants (1nc]ud1ng Plamtlffs)

‘Cy . On 1nformat10n and bellef engagmg in prohibited transactions, including
(without limitation) using ESOP assets for the benefit of Defendants
(other than in their capacities as ESOP participants, and in accordance
with the terms of the ESOP) or others

10



= -Py——Ominformation and belief, engaging in selfsserving transactions and. self-
v ~ dealing to the foreseeable detriment of ESOP participants. (mcludmg
Mo Pla1nt1ffs) Jncludmg by siphoning funds out.of or. d1rect1ng funds away
from the ESOP to benefit themselves Defendant MPC or credltors of -

Defendant MPC

E) . On 1nfonnat10n and behef allowing their conﬂrct of 1nterest to cause harm L

'to the ESOP and Plamtlffs personally

‘ 55 As a reasonable and prox1mate result of the foregomg vrolatlon harm has been

done both to the ESOP and to Plamtlffs personally, in violation of ERISA

o 56_.-.- Defendants anﬁn Stetson Monarty and Leahy are personally llable to
relmburse the ESOP for harm caused thereto asa result fo the1r ﬁducrary duty breaches

o 57 Plaintiffs also are' entitled to such' further equltable relief as may be'ﬂavailable to |

' enforce the1r nghts under the ESOP, rncludlng (w1thout llmltatlon) the prov1s1on of adequate

secunty for the promrssory notes even 1f that means awardmg Plamtlffs pnonty over the secunty -

1nterests’ otherwrse provided by Defendant MPC to its _lenders followmg the esta_b’llshment o_f the

fESO'P, as-well asv"statutOry penalties of up to $110 per day per Plaintiff.

COUNT IV — Breach of Contract
: (Plaintiff Eggert v. Defendant MPC)

. 58. Plaintiffs restate and incorporate by reference all of the all,egat’ions:in -

Paragraphs 1- 57 above as though fully set forth herem

' 59 ‘ The Eggert Note (Exh F)is supported by adequate consrderatlon and are. 7 o

.otherw1$e duly enforceable under Massachusetts law

- 60. Defendant MPC has matenally breached its obligations under the Eggert Note

61. As the reasonable prox1mate and foreseeable result of MPC s breach Mr Eggert

has suffered damages,‘ mcludmg for foreseeable emotional dlStreSS associated ‘with his now

11



’ msecure ret1remem

- _~ N 62 . __.At,mmimum Mr.Eggert.is, due..$1,819,935, plus “costs of collection .

mcludmg reasonable attomey S fees which ,alreadyr exeeed $lv0,000.

* % . ok

WHEREFORE Plamtlffs Alan R. Eggert and Ralph Hamson respectfully request this N

Court to

A Enter a Judgment in favor of Plarntiffs and agamst Defendants on. CountI

awardlng P]arntlffs all beneﬁts due them under the ESOP

B Enter a judgment in favor of Plamtlffs and against Defendants on Count II

" ordering Defendants to reimburse the ESOP for all damages caused, and further awarding

o Plaintiffs such furthier 'equitable"relief as may be'available and just.

'C.  Enter a judgment in favor of Plaintiffs and against‘Defendants on Count III, o

~ ordering Defendants to reimburse the ESOP for all damages caused, and further awarding
Plaintiffs such further equitable relief as may be available and just'; as well as statutery‘ penalties

- of $1 10 per day per Plamtrff

_D.-' ._ Enter a Judgment in favor of Plam‘nff Eggert and agamst Defendant MPC on .
;bount ,IV; awardmg Mr Egg_ert all a‘vallable'damages, including $1,5_55,500 plus mterest at the
rate of 8.50 %'per annurn since Eecember 29", 2000.,‘ all reasenable “cests .ofcollection .
includfhg reasonable attorney”s fees,” iand just compensation fer foreseeable emdtio’nal distress.

" E. Enter an order awarding Plaintiffs such further andbadditienal relief as may be

" available in law or equity, and which is just in this case.

12



: -f=r=mm#DEMﬁND+FOR*ﬂ‘UR¥TRiAL

Plamtlffs hereby demand a tr1a1 by Jury on. all counts S0’ tnable

Dated: September 1,2004

Det_ed: September 1, .20104 ,

LI effrey B. Renton, hereby certify that, on this 1*' day of Septeniber 2004, 1 caﬁsed 4 true
~ and correct copy of the foregoing document to be served by first class- ma11 upon counsel of :

record for Defendants

PLAINTIFF ALAN R EGGERT '

: By his attomeys

Jeffrey B. Renton (BBO #554032).
Edward J. Denn (BBO #633020) -

- "GILBERT & RENTON LLC
23 Main Street: B
'_;Andover MA 01810
‘Telephone: (978) 475- 7580 o
Telecopy (978) 475- 1881

‘ V- PLAINTIFF RALPH HARRISON
o By his attomeys :

sl

: ‘MatthewA Caffrey (BBO #558901) L

© Thomas P. Smith (BBO. #555513)
CAFFREY & SMITH P.C.. :
',_300 Essex Street

Lawrence, MA 01840

~  Telephone: (978) 686-6151
* Telecopy: (978) 683-3399

' CERTIFICATE OF SERVICE

‘/ s/

Jeffrey B. Renton
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 ALAN R, EGGERT and
RALPH HARRISON, -
Plaintiffs,

. " THE MERRIMAC PAPER

COMPANY, INC. LEVERAGED

~ EMPLOYEE STOCK OWNERSHIP

~~ PLAN AND TRUST (“the ESOP s
MERRIMAC PAPER CO., INC., =~
in its corporate capac1ty and
. as sponsor of the ESOP,
GERARD J. GRIFFIN, JR.,
BREWSTER STETSON,
-JAMES MORIARTY, and

- JOHN T. LEAHY,

as they are or were ,
‘Administrators and/or
- Trustees of the ESOP, -
 Defendants.

lﬁtlltt

' CIVIL ACTION NO. 03-10048-RBC*

On March 27, 2003, with the parties’ consent this case was referred and reassigned’ to the unders:gned -

for all purposes, mcludmg trial and the entry of;udgment pursuant to 28 U.S.C. §636(c). -

uurt




) . p - — R S _— [ . — i

o "CQLLINGS, U.S.M,J, -‘

_MEMORANQUALAMD_ -

ORDER ON MOTI ON OF
DEFENDAN TS BREWSTER STETS ON

| ~ AND JOHN'T. LEAHY TO DISMISS
’. ~ PLAINTIFFS’ SECOND AMENDED
COMPLAINT (#35) MOTION OF
DEFENDANT GERARD J. GRIFFIN JR
TO DISMISS PLAINTIFFS’ SECOND
AMENDED COMPLAINT (#38) AND
DEFENDAN T JAMES MORIARTY’S
~MOTION TO DISMISS PLAINTIFFS’

| -ISECOND AMENDED COMPLAINT ( #39)

I Introductlon

In thelr Second Amended Complamt plamtlffs AlanR Eggert( Eggert ) =
and Ralph Harnson (‘ ‘Harrison”) assert four clalms against defendants The
- Men‘ﬁnac Paper Company Inc. Leveraged Employee Stock Ownershlp Plan and _

Trust (the ESOP or the Plan) Memmac Paper Co., Inc (MPC or the -.

Company’ ), in its corporate capac1ty and as sponsor of the ESOP, and Gerard

2



"veSted ben'efits When they challe-—nged*a-_valuation“madé'b‘n :thei'r_ _Z‘-‘put’" 'op'?tion's‘_

R

When the employer ceased to make contr1but10ns to the ESOP Werner 1992."‘

' o d1str1but10n of Vested beneflts » Id at 3 That argument was re_]ected the- S
court held that the r1ght toa partlcular exercise pr1ce of the put opt10n pr1ce :

d1d represent an addltlonal benef1t of the Plan, wr1t1ng that

l . If the put exercise pr1ce is not considered to. be a
S ~ ‘benefit’ of the plan; then participants, “such. as'__* |
J | plaintiffs, would never have standing to challenge-u

whether the employers [S1c] valuauon was made in
. v _good faith and based on fair market value 1n
\ o comphance with the Treasury Regulations. :

|  Idat*3’
In summary, I rule that the plaintiffs have ‘-sta'ndin‘g- to bnng ERISA '

claims because they have shown a colorable claim to vested benefits.

-
- “Treasury Regulation §54.4975- 11 (d)(5) provides that put option valuations of ESOP stock must be
made in good faith and based on all relevant factors for determining fair market value of securmes " Werner,
1992 WL 453355 at * 3.

31

= "";1799‘2')‘“i*n“"‘lﬁc‘lﬁt_—vva“s*lfeldfthat‘fo—rfﬁ*e“T)‘lo_y 159 ‘h d a colorable cla1m to—:_' o -

WL 453355 at * 2- 3. The employees had recelved cash; stock and the put o X

opt10n and the defendants argued that th1s “._..represent_e'd.s a' 'compl_et_-e'



| ,outnght V1tuperat10n Corred-Martinez v: Arrluaga- :
' Belendesz, 903 F.2d 49, 52 (lst Cir. 1990), nor to
“v."hon®r . subjective-- characterlzatlons --optimistic-
- predictions, or problematic suppositions. Dartmouth
}_..»Revzewv Dartmouth College, 889 F.2d 13, 16 (1stCir.. -
- 1989). [E]mp1r1cally ‘unverifiable’ conclusions, not
- “logically compelled or at least supported by the stated
facts ” deserve no defenerence Id :

- AVX Corp > ._962 F 2d at 115 (Empha31s supplled) see also Bartolomeo V.
~ Liburdi, No. 97-0624-ML, 1999 WL 143097, *4 (D.R.L., Feb. 4, 1999)(“Under
- a'Rule 12(b) (6) motion to dismiss, a claim must be supported by underlylng
facts and not mere conclusory alleganons ”). : . :
V-II. Further D;sc_us‘szon - O_ther ‘_Issues‘
-'"To .the. extent that 'the"defend"ants’ rnoti0ns raise other issues, the Conrt o
- has determined that they are more appropriately considered on a motion for
-summary judgment afterdi_scovery and the development of a factual record..
| This'app}h'es to the questiCn of aVailable -reme_dies.

| VIII. Conclusion.

'Fo'r" the reasons stajted_‘ it is hereby ORDERED that the Motion of =

Defendant BrewSter StetSon and J'ohn‘ T. Leahy to Disnﬁss Plaintiffs' "Second |

‘Amended Complalnt (#35) the MOthI‘l of Gerard J. anﬁn Jr to DlSITllSS
: &
i Pla1nt1ffs Second Amended Complamt (#38) and Defendant James Morlartys '- |

_ Mot_lon to Dismiss Plalntlffs Second Amended Complaint (#39) be, and the

33



N same hereby are; AL ‘.EO‘WE_’D"_’é"S":to*-'vCO"ﬁnt@—I‘ and IIT and otheﬁ/vise -DEN':IED’; : |  -

’wi:thdut préjudiée’to- filing a 'motiOn“for»su»mmary. jﬁdgment' aftei_f-';cliiSc'onery.‘. S o

[/ RobertB. Co
ROBERT B. COLLINGS -

| United States Magistrate Judge

' March 31, 2004.
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