FEDERAL MINE SAFETY AND HEALTH
REVIEW COMMISSION

'SECRETARY OF LABOR,
MINE SAFETY AND HEALTH
ADMINISTRATION. (MSHA),

Petitioner,

)

)

)

)

)

) , e , :
V. . ) Docket Nos. KENT 2002-42-R
) : 'KENT 2002-43-R
) ' ' KENT 2002-44-R
) KENT 2002-45-R
) KENT 2002-251.
) KENT 2002-261
)
)
)

KENT 2002-262

MARTIN COUNTY COAL CORP.
~and
GEO/ENVIRONMENTAL ASSOCIATES,

ents.

OPENING BRIEF FOR THE SECRETARY OF LABOR

INTRODUCTION

‘This case involves citations issued by MSHA to Maitin
County Coal Corp. ("MCC") and Geo/Environmental'Associatés
("Geo™") follbwing the failure of MCC'sIBig Branch Slurry
Impoundment‘near Inez, Kentucky. On October 11, 2000, the

impoundment, which held over 2 billion gallons of Water and coal

refuse, failed. The failure released over 300 million gallons

of water and coal refuse into an adjacent underground mine.
Although it knew that the impoundment had failed in a similar

fashion in 1994 and that a portion of the impoundment was

constructed with highly permeable rock, MCC did not réport

unusually high water flowing from the underground mine several



months ea;lier, and MCC failed to take adequate measures to
i‘iimit_bf éontrol seepage from théfimpoundment iAto the mine.
MCC's fai1ure to follow the apprbved‘impouanent sealing plan
fesulted in an impoundment failure which caused e;tensive>damége
‘fo.therneighboring community and placed miners; safety at risk.
The.jpdge dismissed one_of two cohtributory Qiolations
inﬁol§ing MCC and, with respect to the one contributory
violation,hé affirmed, reduced the_penalty.by 90 percent. The
judge also affirmed only one. of f0uf non-contributory violations
-involvingiGeo. For the Iea50u$ discussed in this
judge's decision contains numerous legal errors and should be
vacated in'pértinent part.

STATEMENT OF THE ISSUES PRESENTED

1. Whether the judge erred by dismissing,rin response to a
motion to dismiss by MCC and Geo and before the completion-of':-
the Secretary;s affirmative case, the citations alleging |
violations of 30 C.F.R. S 77.216(d) consisting of MCC's failure
to periodically redirect the fine refuse slurry discharge along
the seepage barrier and 30 C.F.R. § 77.216-3(d) consisting of
Geo's failure to record the abatement of haéaras in the seven-
day impoundment examihation report.

2..‘Whether the judge erred in dismissing the ciﬁation
alleging a‘violation of 30 C.F.RL §§ 77.216(d4) consisting of

MCC's failure to periodically redirect the fine refuse slurry



discharge along the seepage barrier as required by the épproﬁe@

.impoundment sealing plan.
3. Whether the judge erred by failing to address all four

parts. of the Commission's test for "significant and substantial’

("S&S").determinations and failing to make an "S&S"

i
+

determination-regafding the Violation of 30 C.F.R. § 77.216(d)

consisting of MCC's failure to report changes. in the watei'flow
guantity from the South Mains Portal as required by the approved

impoundment sealing plan.

4. Wnether the judge erred in finding that the vioclation
of 30 C.F.R. § 77.216(d) consisting of MCC's failure to report
Portal

" changes in the water‘fiow_quantity from the South Mains
-Was not an‘"unwarfaﬂtéble failure.“ | |

'5. Whether the judge érred in assessing a penalty of bnly
$'5j500 -- a penalty reduction cf 90 pefcent —-.for the
violation of 30 C.F.R. § 77.216(d) consisting of MCC's failpré:
to report changes in the water.flow éuantity_from‘the South
Mains Portail. |

6. Whether the judge erred in finding that the outflow
pipe and a ruler which Geo used to measure the water flow at the
South Mains Portal did not constitute an "instrument" within the
meaning_of 30 C.F.R. § 77.216-4(a) (2).

7. 'Whether-the judgé erred in disﬁissing.the citation

alleging a violation of 30 C.F.R. § 77.216-3(d) consisting of



Geo's . failure to record the abatement of hazards in the seven-
L . . : )
.day impoundment examination report.

STATEMENT OF THE CASE

" A. - The PFacts
MCC=is the operator of a surface and underground_coal mine
and the Big.Branch S;urry Impoundmeht near Inez, Kentucky. GX-
i{ 'Geo‘is an independent contractor hired Ey MCC to inspect the
impoundmént and to prepaie certifications of compliance with
reéulatory reguirements pertaining to the impoundment.. Ibid.
On Octo 2000, z fzilure of the impouﬁdment released over
300 million gallons 5f slurryr(watér and fine coal refuse) ané
caused extensive damage to the .neighboring community and nearby
waﬁerwéys. GX-1. | |
The impoundment was built by MCC for thé storage of coarse

and fine coal refuse and solid waste by-products of the coal

cleaning process. GX-1. The impoundment was located adjacent

to a preparation plant and two underground mines. Ibid. The
1-C mine employed six underground miners and two surfacé miners.
Eéig. The impoundment pool had a depth of 221 feet and a‘
surfacé area of”68 acres. 1Ibid. From the preparation planﬁ, an
overland belt conveyor transported the coarse coal refuse tb the
impoﬁndﬁent, and the slurry was pumped into the impoundmentﬁ

GX-1, Tr.II 1138550.



In response to an impoundment failufe which occurréd inkM;y
'1994; MCC éubmitted an imﬁoundméntvséaling plén to MSHA on :
;August 8, 1994. GX-1. The plan waé‘prépared'by-MCCVS_ 7
: éngineering conSuitaht,hOgden Environmental & Energ;.Sefvices

Company_("Ogdén"). Tr.1I 55,_60; GX-1, 2, éaj 2b. The plan was
apbréﬁéd by MSHA on October 20,-1994. léié; ]The plan prévidéd,
that the waterrflowing ffqm'the Soutﬁ Mains'Portalvof thé.
underground 1-C Miﬁe'be monifored daily until remedial work at
the 1994 breakth£0ugh point was completed,vand_that thereaftéf-
woni ; be done'auring the weekly impoundment inspeétions 
required bf the‘plan} GX-1, 2, 2a, 2b.

| Thefplan‘also reqﬁired construction of a seepage barrier
arourd thé periméﬁer of the_impoundment to reduce seepaée from
the impoundment. GX—l! See GX-2, 2a, 2b. The seepage'bérfier
.wés to be the piimary means of controlling seepage from the
impoundment pool into the underground 1-C Mine. - GX-1, .2, 2a,'
ob. Therfirst:phase in constrﬁcting the seepage barrier was to
use soil and shot—:ock around the margins of the-impouhdment“
Ibid. The plan then required that fine refuse, or "fines," be.
directed along the barrier by periodically redirecting the
dischérge of the slurry. Tr.I 48, 114—16, 202-11, 486-87, 904-
08, 1174-75; Tr.II 299—308,.313, 316, 322, 360, 448-53; GX-1, 2,

2a, 2b. The stated objectiﬁe of distributing slurry along the

shot-rock barrier was to reduce seepage by virtue of the low



permeability of the consolidated fine refuse. GX-1, 2, 2a, 2b.
. . '" . cos - \ ) .

The plaﬁ élso required construction of a cement underground seal

to provide addedvprotection against subsequent breakthroughs in

areas undér the impoundment. Ibid.
Féllowihg MSHA's approval of the plan, MCC proposed
modifications concerning the drainage from the South Mains

B

?Qrtél and the construction of the cement seal. GX-1. The plan
was subséquéntly modified by MCC and‘approﬁed.by MsHA on
September 29, 1995. Ibid. Under the revised plan, rather than
. ' a2 cement seal _existing;mine sedls were to be
strengthened by adding gunite and reinforcing. steel. Ibid.
In Febrﬁary 1996, MCC hired Ceo-to take bver Ogdeﬁ;s
ehéineéring consultant role and perform weekly impoundment

monitoring, evaluate and modify the impoundment sealing plan,

‘and prepare annual reports and certifications concerning the

impoundment. Tr.II 45, 53, 162, 167-68, 214-16, 684-85, 693-95,

756-57, 762-63; GX-1. As part of Geo's monitoring
responsibilities, Geo éxaminers were to measure and record the
flow at the South Mains Portal. Tr.I 130, 501-03, 857-58; Tr .11
214-16; 748-50, 757; GX-1. Any unusual change in the quantity
or quality»of flow was to be reported to the MSHA Disﬁrict |
.Manager;. GX-1, 5.

The water flow from the South Mains Portal increased

sharply in September 1999. MCC had been monitoring the flow



rate on a weekly basis; but failed to notify MSHA of the
'inCreased flow rate. 1In addition, sometime prior to October.11,
2000, the level of the impoundment pool'héd.risen and the pool

L

. extended over MCC’s underground 1-C Mine. ,GX-1. Just before

the impoundment failure, there was clear wéterfagainst the

seepage barrier at the farthest end of the impoundment. Tr.I
98-99, 862-67.
At the time of the impoundment failure on October 11, 2000,

the impoundment contained approximately 2 billion gallons of

water and sluryy, and cvexr 200 million gallons of water and
slurry were feleased‘at-the time ofbthe breakthrough. GX-1. A
,mine£ was in ﬁhe underéround 1-C Mine, at the 2 North Main belt
line area, about»fiftéen miriutes before the'brgakthrough and was
exposed to thé potential of injury. Tr.I 872. 1In additidn,
other'miners rOptinely worked in other areas.which were or could
have been affected by the breakthrough. GX-1. Although no one
was seriously injured or killed by the breakthrough, no one
disputed that the rélease of over 300 million gallons of wéter
and. slurry had the potential to cause serious injury or death.
Tr.I 869. |

MSHA conducted an. investigation after the impoundment
failureion October 11, 2000. MSHA concluded that MCC failed to

periodically redirect the fine'refuse slurry discharge along the

seepage barrier and that MCC failed. to report an unusual change



in the'flqw guantity or quality from the South’Maiﬁs_PdrtalLv‘
Tr.T 108-18, 478-86, 795-839, 857-915; GX-1, 2, 3; JX—éa,-4b,. .
Therefore, MSHA issued two.citations to MéC alleging tQQ "S&Sﬂ
" and "unwarrantabie failuren contributory'?iqlation; of 30 C.F.R.

§ 77.216 consisting of MCC's failure to comply with the

requirements of the approved impoundment plan. Gx—l, JX-4a, 4b.?

MSHA also issued five citations to MCC and four citations
to Geo alleging five non-contributory violations:

. citation to MCC alleging a violation of 30
R. § 77.216(d) because MCC failed to construct
cund mine seals in accordance with the approved

o s
P ]

impoundment plan. JX-4c.

(2) . A citation to MCC and Geo alleging a violation of
30 C.F.R. § 77.216-3(a) (4) because Geo's impoundment

examiner was not qualified to conduct impoundment

. inspections. JX-4h.? (MCC withdrew its contest of

this citation).

{3). A citation to MCC and Geo alleging a violation of
30 C.F.R. § 77.216-3(d) because Geo failed to record
the abatement of hazards in the required seven-day
impoundment examination report. JX-4f.° (MCC withdrew
its contest of this citation).

1 39 C.F.R. § 77.216(d) provides:

The ... construction and maintenance of
all ... slurry impoundments ... shall be
implemented in accordance with the plan
approved by the District Manager.

2 39 C.F.R. § 77.216-3(a) (4) provides:
All inspections ... shall be conducted

by a gualified person

'3 730 C.F.R. § 77.216-3(d) provides:



'(4). A citation to MCC and Geo alleging a violation of
30 C.F.R. § 77.216-4(a) (2) because Geo failed to
record the minimum and maximum readings for the
impoundment ocutflow pipe and submit them in the
reguired annual report. JX-4g.® (MCC withdrew-its
‘contest of ‘this citation). . -~ =

(5). A citation to both MCC and Geo alleging
violations of 30 C.F.R. § 77.216-4(a) (7) because none
of the annual reports included a report certified by a
‘registered professional engineer that the reinforced
seals were constructed and maintained in accordance
with the approved impoundment plan. JX-4d, 4e.”®

The Judge's .Dispositions’

al of citations in response to

e aD

1. -The judge'
on t

O(n

P ~F 5
a motisn

All examination and instrumentation
monitoring reports ... shall include a
report of the action taken to abate
hazardous conditions ....

30°C.F.R. § 77.216-4(a) (2)provides:

[Elvery twelfth month ... the
person owning, operating, or controlling a
slurry impoundment ... shall submit to

the District Manager a report containing the
.. [l]location and type of installed

instruments and the maximum and minimum

recorded readings of each instrument.

30 C.F.R. § 77.216-4(a) (7) provides:

[Elvery twelfth month ... the
person owning, operating, or controlling a
slurry impoundment ... shall submit to
the District Manager a report containing
[a] certification ... that all construction
was in accordance with the approved

plan.



OnIJuly 2, 2003,'in,yesponse to a motion by MCC and Geo)
the judgé issued an order‘grgnting_a motion to dismiss the
citéiions alleging violations of Seetions-77.2l6(d) and»77.216—
37(d).-"6 On August 4,'2003, in response to the-Seéfétary's'motion
for reconsideration, thé judge agreed to héar_the testimony of
the‘Seéretgry‘S éxpert witness. Tr,II 33-37.“ On.August 7,A
2003(.after hearing the testimony of the Secretary's expéft

witness, the judge stated that he would deny the Secretary's

motion. Tr.II at p.990-92.

- On August 28, 2003, the judge issued a written order

'denying the Secretary's motion for reconsideration.7 Regarding

the violation of Sectién.77.216(d), the judge found that the

Secrétary failed to establish a prima facie case because prudent

mining engineers would not have understood the requirement to

¢ The judge had orally dismissed the citations at the hearing
on June 12, 2003, before the Secretary finished putting on her .
affirmative case. Tr.I 1243-49. Regarding the violation of
Section 77.216(d), the judge found that the Secretary failed to
establish that prudent mining engineers would have understood
the requirement to "periodically redirect" the fine coal slurry
discharge as requiring the operator to physically relocate the
fine slurry pipeline around the perimeter of the impoundment.
ibid. Regarding the violation of Section 77.216-3(d) consisting
of Geo's failure to record the abatement of hazards in the
seven-day impoundment examination report, the judge found that
there was insufficient evidence to establish the violation.

Ibid.
7  Appendix A .of the judge's decision is a summary of the

judge's findings with respect to the dismissal .of the citation
alleging a violation of Section 77.216 consisting of MCC's



V"periodically redirect" the fine coal slurry'discharge to
jfequifé ”Eﬁe.kind of impoundment'éperation which\the Secretary
now.contends was necessary to prevenﬁ impouﬁdment failure in the
. manner it“occurréd_....“ Order of Augustl2§, 2003:.at 3-4. The_
iudge further fQUHd that the impoundment plan wés "specific and
.operatidnal".and tha;, therefofe, MCC was only reéuired to
éomply with the "specific operational requirements"vwithout'

regard to the "goals and objectives" of the plan. lg. at 4.

The judge dismissed the citation because he found that the

w

Secretary .failed to establicsh "a vieolation of those reguirements

.." Ibid.

Regarding the violation of Section 77.216—3(d)_coﬁsisting
of-Geo;s failure to record the abatement of hazards in the
seven-day impoundment examination report, the judge found that
"the inspector's report notes very tersely that the impoundment.
breakthrough had been plugged." Oxrder of August 28, 2003, at.5.
The judge therefore found that the evidence did not establish a
violaﬁion. lgig. |

. 2. The judge's final decision of January 14, 2004

In his final decision of January 14, 2004, the judge
affirmed the violation of Section 77.216 (d) consisting of MCC's

failure to report changes in the water flow quantity from the

failure to periodically direct the fine refuse slurry discharge
along the seepage barrier. 26 FMSHRC at 51.

11



South ‘Mains Portal during September 1999 as .required by the -
impoundment plan. 26 FMSHRC at 46-7., The judge found that MCC
.made no effort to evaluate data regardihg the large increase.in

. flow before the'impoﬁndmént failure. 26 FMSHRC at 47. The

judge furthervfound that the failure tO'evéltape the flow data
cohtributed inisomé measure to;thé ﬁagﬁitgde énd>timing of the
impoﬁndment failure, buflthat that faiiure was not an
"unwarrantable failure in thé sense of wanton or reckless
disregard for the risks to life and»prqperty."» Ibid. The judge |
und MCC's negligeﬁce to be moderate and assessed a pénalty'of.
.$ 5,500, which_was a 90 percent reduction of thé penalty MSHA '
: propésed. 26 FMSHRC*aﬁ 47, 49.7 The judge did not rule on
whether the violaﬁion was "S&S," as MSHA.alleged.

'The judge affirmed the violation of Section 77.216(d)
consisting of MCC's failure to construct underground mine seals
in accordance with the impoundment plan. 26 FMSHRC at 47-48.

The judge found that the plan required that the first anchor

bolt be set in the floor two feet from the rib and that the bolt

in the roof be similarly set, and that the actual construction.

did not meet those requirements. Ibid. The judge further found
that the bolt spacing as constructed did not contribute to the

impoundment failure, and thatrthe_degree of negligence was very

low. 26 FMSHRC at 48.

12



JTheljudge affirmed the violations of Section 77.216-4(a) (7)
‘_ becausé ﬂéither MCC nor Geé repOrted the constr&ction‘of‘six_‘
gpnife mine seals in the required annual report. 26 FMSHRC at
48..'The'dege,further found that the faiiqre t¢ inclﬁde the

seals in the annual certification did not contribute to the

im@oundmeqt féilure, and‘thét the.aegree of negliéence was very
'low;‘-léié. | |

The, judge dismissed the'citatiOn alleging a violation of.‘
Seétidnf77.216-4(a)(2) consisting of Geo's failure to ?ecord the
m1m-readings for the impouﬁdment outflow pipe,
which MSHA asserted constituted an impoundment "instrument," éhd
submit them in the annual report. 26 FMSHRC at 44-9. The judge
found that the oufflow pipe, combined with a ruler which Geo
used to measure the flows from the South Mains Portal every
- seven days in accordance with.the plan, did not constitute an .
"instrument" as "instrument" is defined by impoundment
engineers.’ 1bid. |

The judge dismissed the citation alleging a violation of
Section 77.216-3(a) (4) consisting of the fact that Geo's
impoﬁndment examiner was not qualified to conduct impoundment
inspections. 26 FMSHRC at 49. The judge found that there was é

lack of evidence that the inspector did not receive a total of

eight hours of impoundment inspection refresher training. Ibid.

13



- The Secretary filed a petition for aiscrétionary réview'
appealing all.but one of the judge{s determinations which were .
-adverse to her. MCC filed a petitién fbr @iscretionary review
. abpealing the judge's adverse determination with reéﬁect to the.
violation. of Section 77.215(d) consisting §f7MpC's failure to
rebort an unﬁéﬁal éhange in the'water flbw quéntity from thé
Soutﬁ Mains Portal. Geé.filed a petition for;discretiona}y
reviéw appealing the'judge's adverse determination with rgspecf
to the violation of 30 C.F.R. § 77.216—4(a)(7)'consistingofw.'

Geoc's failure to include in the annual certification a report by
a registered professional engineer that the reinforced seals
‘were constructed and maintained in accordance with the.

impoundment plan. The Commission granted all three petitions

for discretionary review.

This brief addresses the judge's determinations which were
appealed by the Secretary. The Secretary‘s résponse brief'wiil

address the judge's determinations which were appealed by MCC

and Geo.

14



ARGUMENT
S _ \ _

I. THE JUDGE ERRED BY DISMISSING, IN RESPONSE TO A .
' MOTION TO DISMISS BY MCC AND GEO AND BEFORE THE o

COMPLETION OF THE SECRETARY'S AFFIRMATIVE CASE, .

THE CITATIONS ALLEGING VIOLATIONS OF SEGTION

“77.216 (d) CONSISTING OF MCC'S FAILURE TO

PERIODICALLY REDIRECT THE FINE REFUSE SLURRY

DISCHARGE ALONG THE SEEPAGE BARRIER AND SECTION

77.216-3(d) CONSISTING OF GEO'S FAILURE: TO RECORD

~ THE ABATEMENT OF HAZARDS IN THE SEVEN-DAY
"' IMPOUNDMENT - EXAMINATION REPORT

Commission Procedural Rule 63(b) provides:

A party shall have the right to
present his case or defense by oral or
- documentary evidence, to submit rebuttal
.evidence, and to conduct such cross-
‘examination as may be required for a full
and true disclosure of the facts.

29 C.F.R. § 2700.63(b) (emphasis added). In addition, Rule

52 (c) of the Federal Rules of Civil Procedure,_which is

consistent with Commission Rule 63 (b), provides that the

district court may enter judgment_aftér & party has been “fully'
heard."® The‘advisory committee‘notes state'that‘"judgmeﬁt oﬁ-
partial findings is méde after the court has heard all the

. :

evidence bearing on the crucial issue of fact

Fed.R.Civ.P. 52(c) Advisory Committee Note (emphasis added).’

® Commission Procedural Rule 1(b) provides that the
Commission will be guided by the Federal Rules of Civil
Procedure on any procedural question not regulated by the
Commission's Procedural Rules. 29 C.F.R. § 2700.1(b).

®  Rule 52(c) replaced a portlon of Rule 41(b) which permltted
the court to dismiss an action after the close of the

15



L3

Thus,.a'motion to dismiss 1is not normally granted beforé the

conclusion of a party's cése—in—chief_unless it is "manifestly

_clear" that the plaintiff will not prove his case. D.P. Apparel

Corp..v. Roadway Express Inc., 736 F.2d 1, 3 (lst Cir. 1984)

(Rule 41(b) case). When é claim is dismissed under Rule 52(c),

the district'cburt’s factual findings are reviewed under the

clearly erréneéus'standéfd. Burger vﬁ'New York Instituté -of
Technology, 94 F.3d 830,_535'(2d cir. 1996) .

'In this qasé, the jﬁdge erred by dismissing the two
cifations in questién befeore the Secretary had an oppdrtunity to
_fully preéenf all relevant evidence pertaining to the violatioﬁs

and before the judge.héd.an opportunity to carefully consider

all of the evidence which the Secretary had submitted. In-
addition, because the judge engaged in no legal analysis with
vrespect to the plain meaning or ambiguity of the "seepage

barrier" provision, it could not have been "manifestly clear" to

the judge that the Secretary could not establish thé violation

pertaining to that.proVision. | |
Regarding the violation.of-section 77.216(d) consisting .of

MCC;s failure to periodicaily redirect the fine refuse slurry

discharge along the seepage barrier, the judge dismissed the

citation without permitting the Secretary to present expert

' plaintiff's case-in-chief. Ibid., 9A Charles A. Wright & Arthur
R. Miller, Federal Practice and Procedure § 2573.1 (1995).

16



testimony,to establish (1) that MCC's method of discharging the

'slurry in the impoundment was ineffective and could not possibly:

have covered the barrier with fines as intended by the seepage

barrier p¥ovision, and (2) that the term "redirect" required MCC
to either move the discharge pipe or take some other eqguivalent
action so that fine refuse would be deposited:along the barrier

<

to miniﬁize seepage ffom the impoundment into the mine. Tr}II ;
16—24‘. ' 7 |
In;addition, the judge dismissed the citation without

the deposition testimény of MCC Feoreman Steven
Gooslin, who testifiéd that MCC's method of discharging the
slurry did not cover a portion of the barrier with fines. The
juage £eceived the.transcript of Gooslin's deposition just
moments before he made his ruling, Tr.I 1221, aﬁd clearly did

‘not have an adequate cpportunity to read or review the .

testimony.

Regarding the violation of'Section'77.216-3(d) consisting
of Geo's failure to record the abatement of hazards in the |
seven—day impoundment examination report, the judge dismissed
the.cifation without considering deposition teétimony which.
would have established that abatement actions were taken but

were not recorded. See Gooslin Dep. at 44-51, €7.

Because the judge dismissed the two citations befoie the .

Secretary was permitted to present evidence which was relevant,

17



»prbbative, and non-cumulative Qith respect to the violations,
and beforé the jﬁdge had én opportunity to carefully considér
.all of the evidence which the Secre#ary'had submitted and
Haﬁalyze,thevevidehce'inhaccordance with the applicagie case law,

the judge dismissed the ciﬁations prematurely_énd improperly.3°
II. THE SECRETARY'S INTERPRETATION OF SECTION
©77.216(d) WITH RESPECT TO MCC'S FAILURE .TO
PERIODICALLY REDIRECT THE DISCHARGE.OF FINE
REFUSE SLURRY ALONG THE SEEPAGE BARRIER IS

CORRECT

A. Standard of Review

Once an impoundment plan is approved and adopted, its
provisions and revisions are enforceable as mandatory standards.

.See UMWA v. Secretary of Labor, 870 F.2d 662, 671 (D.C. Cir.

1989)'(rdof plan). If the meaning of a provision contained in
the plan is plain, the provision must be enforced in accordance
with that meaning unléss such enforcement would lead to absurd-

results. See Secretary of Labor v. Excel Mining, LLC, 334 F.3d

19 Neither the judge's order denying the Secretary's motion
for reconsideration nor the summary of the dismissal in Appendix
A to the judge's decision of January 14, 2004, reconsidered or
revisited the judge's previous dismissal of the citations. The
judge failed to discuss the testimony of MSHA's expert witness
as it pertained to the Secretary's prima facie case that MCC's
method of discharging the slurry in the impoundment was
ineffective and could not possibly have covered the barrier with
fines as intended by the "seepage barrier" provision, and that '
the term "redirect" required MCC to either move the discharge
pipe or take some other equivalent action so that fine refuse
would be deposited along the barrier to minimize seepage from
the impoundment into the mine. In addition, the judge failed to

18



1, 7 (D.C. Cir. 2003) (standard); Lodestar Energy, Inc., 24

- S | o \ ,
FMSHRC 689, 693 (July 2002) (standard). See also Fay v. Oxford ,

Health Plan, 287 F.3d 96, 104 (2d Cir. 2002) (ERISA plan); Local

Union 47 < NLRB; 927 F.2d 635,,641’(D.C.'C;r. 199&)
(coilective-bargaining cohtract).

Cou;ts use the traditiohai'toois of statutorylconstruétion
in‘détefmining wﬁether the meaning of a pro&ision isvpléin.-

Arizona Public Service Co. v. EPA, 211 F.3d 1280, 1288 (D.C.

Cir. 2000) (Clean Air Act). The traditional tools include the
text, the history. the overall structure and design, and,

especially important here, the purpose of the provision. See

ibid. See also Consolidation Coal Co., 15 FMSHRC 1555, 1557 -
(Aug. 1993) (applying traditional tools of interpretation to
ascertain a standard's plain meaning). Where a'plain meaning

-can be ascertained from the provision itself, that meaning

controls unless the literal application of the provision will
produce a result "demonstrably at odds with the intentions of

its drafters." Environmental Defense Fund, Inc. v. EPA, 82 F.3d

451, 468 (D.C. Cir. 1996) (quoting Griffin v. Oceanic

Contraétors, Inc;, 458 U.S. 564, 571 (1982)). See Consolidation

Coal, supra.

discuss the deposition testimony of Foreman Gooslin as it
pertained to both of the violations in guestion.
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‘If»the meaning of a provision is ambiguous, deference must
be given to the reasonable interpretation of the government -
.agency vested with the authority to administer: and enforcé.the

. provision. See Excel Mining, 334 F.3d at 7; Energy West Mining.

'Co. v. FMSHRC, 40 F.3d 457, 463 (D.C. Cir. 1994); Energy West

Mining Co., 17 FMSHRC-1313, 1317 and n.6 (Aug. 1995)
(ventilation plan). The agency's interpretation. is reasonable

as long as it is not inconsistent with the language and the

purpose of the,pfovision. Secretary of Labor v. Ohio Valleyw'
Coal Co., 359 F.3d 531, 535-36 (D.C. Cir. 2004).
The Judge Failed to Address Whether MCC Failed to Comply

With the Interpretation of the Seepage Barrier Provision
Which the Secretary Advanced and With Which MCC Agreed .

'MSHA} MCC, ahdltﬂe inspectdr who was callgd as MCé*s
witness all agreed on the ﬁeaning of the seepage barrier
.provision: finé.refuse had to adequately cover the seepage
barrier to reduée or limit seepage from the impoundment into thé
mine. To MSHA, physically moving the discharge pipe was the
obvious and éffectiﬁe option to achieve covérage of the seeéage
barrier with fine refuse, but MCC could have used any other
effective means to cover the seepage barrier. The jﬁdge,
howevér, found that the Secretary never established that a
reasonabl? prudent mining engineer in 1594 would have understood
the seepage barfier to meén that MCC had to physically move the

discharge pipe. Order of August 28, 2003, at 3. That is not
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the interpretation which the Secretary, or anyone else,

advancea}'-The issue which the judge should haVe\addressed but .
did not was whether the Secretary's interpretation of the

'seepage barrler prov181on was reasonable and if so whether MCCo‘

failed to comply with the Secretary s reasonable interpretation.

C. The Secretary's Interpretation of the Seepage Barriexr
Provision Is Reasocnable, and MCC Failed to Comply With the

" 'Secretary's Reasonable Interpretation

The plain meaning of the seepage barrier provision can be-

discerned using the traditional tools of interpretation, which

,D)

include both the text and the purpose of the provision. See

L N -

211 F.2d at 1288; Consolidation

Arizona Public Service Co.,
Coal, 15 FMSHRC at 1557. When examining the text of a

provision, words are normally presumed to have their ordinary,

dictionary meaning. See Pioneer Inv. Services Co. v. Brunswick

Associates Ltd. Partnership, 507 U.S. 380, 388 (1993); Ohio

359 F.3d at 535; Walker Stone Co. v. Secretary of Labor,

Valley,
156 F.3d 1076, 1081 (10th Cir. 1998); Island Creek Coal Co., 20

FMSHRC 14, 19 (Jan. 1998). The relevant language of the seepage

barrier provision stated:

Following the completion of the "seepage
barrier" fine refuse shall be directed along
the barrier by periodically redirecting the
discharge of fine refuse slurry.

GX-2. The common dictionary definition of the word *along” is

nover the length of (a surface) . Webster's Third New



International Dictionary at 60 (1993). The common dictibnary

definition of the word “redirect,” which was undefined in the

' plan, is "to change the course of: channel in a new direction."”

-Id. at 908 (emphasis'added). Under these definitions, MCC was .

’

required to direct the.finé refuse over the leﬁgth of the
barrie%,by péribdiéally éhangingnthe‘coufse oé_the discharge bf'
fine refuse slurry. - |

In addition,'the purpose of'the seepage,barrier provision

‘wés expliCitly.éfated in the plan: "to reduce ... seeéage_fréﬁ-
'the impouhdment thatlcould:contribute_to the cccu _.
.aﬁother bréakthrough.ﬂ ‘GX-2. See Tr.I 53-54. Complete
-covefagevof the seepagé barrier with fines was imperative
Eecadse the fines.red;ced permeébility and sgfyed as thé primary
means of seepage control. GX-2a, 2b; Tr.I 53;54, Indeed, the
‘faét that a spécific provision requiring that the slurry be
airected along the barrier was included in the plan is evidenté'
ﬁhat the fines were to serve as seepage control.

Both MSHA andlMCC itself recognized the purpose of the
seepage barrier provisioﬁ. MSH2Z Engineers John Fredland,
Pétrick Betoney, and Harold Owens all testified that, under the
plan, fing refuse had to be deposited in the impoundment against
the éth rock portion of the seepage barrief because the fines

would serve as the primary Seepage control. Tr.I 53, 192, 486-

87, 963. MSHA Inspector Robert Bellamy testified that the
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seepage barrier had to be coated with fines. Tr.II 640. MCC
:”Suéeriﬁténéent Larry Muncie pestified that slurr§ was to be
deposited on the impoundment to contfol seepage, and MCC
President ‘and General Manager Dennis Hatfie;d tesggfied that
élurry was supposed to be distributed so that iﬁ would become
part of barriér which contrbls.seeﬁage.' Tr.I'117i-74, 1314.
EvenvOgdén, MCC's independent contractor ané originél drafter of

the plan at the time it was first submitted to MSHA, understood

that fine refuse was to completely cbver the seepage barrier to

2b.*? BAccordingly, there was no misunderstanding on either

MSHA's or MCC's part that under the plain meaning of the
provision, MCC was to ensure that the seepage barrier would be
adequately covered with fine refuse to reduce séepage from the

Lasser v. Reliance Standard Life Insurance

“impoundment. Cf.

Co., 344 F.3d 381, 386 (34 Cir. 2003) (enforcing the plain
meaning of an ERISA plan where, inter alia, both parties were
aware of the plain meaning when the policy began).

Assuming arguendo that the meaning of the seepage bafrier
proyision was ambiguous because the.provisién Qas silent as to
the particular method of discharging the slurry along'the

barrier, the Commission should defer to the Secretary's

! piping or internal erosion is a process by which seeping
water carries away small particles of soil or weathered rock.
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interpretation of the provision because that interpretaﬁion is
‘reasonable, i.e., it is consistent with the plan's language and

purpose. See, e.g., Energy West, 40 F.3d at 461 (ambiguity in

the Mine Act with respect to occupational jinjury information);

Lodestar, 24 FMSHRC at 693. As to the pro&isipn's language, .

bothbMSHA and MCC itself understood that the gerformanée-’
oriehted languége of thé'plaﬁ cOnferréd flexibility on MCC‘as:to
how best té coverbtherseeﬁage barrief with fine refuse. MSHA

Engineer Fredlahd-testified that there was no explicit

move t ipe around the perimeter of

the impoundment and that it was up to.MCC to decide how to

 distribute the fines-aiong the seepage barrier. Tr.I 170, 182.

v

MSHA'Engiheer Oweﬁs testified that the impoundment waé
approximately one mile 1ong-and that the discﬁarge pibe would
have to be_moved, or something similar would have to be done, to
get the fines élong the seepage barrier. Tr.I 1098. MSHA
Impoundmént Inspector Robert Bellamy testified that the most
efficient way to difect slurry along the séepage barrier woﬁld
be to extend the pipe along the seepage barrier and discharge it

at separate locations, but that there were ways of directing the

slurry without moving the pipe. Tr.II 628, 640. MSHA expert

witness Richard Almes testified that the plan did not explicitly

require that the discharge pipe be relocated and that MCC should

GX-1 at 25.
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have either moved the pipe or used some other method to make
._éure_thé-fiﬁe refuse»was deposited along the.seebage.barrierf o
Tr.II'283, 313, 454. Even Ogden suggested to MCC in 1996 or
1997 thatuthe discharge pipe be moved aloﬁglthe bé}riér. Tr.1.
.898—99. To MSHA, physically moving the discharge pipe.was the
obVioué anq effeétivé option for cpmpliance -- but; as the judge
hiﬁseif hgted at one ?oint, the Secfetary éubmitted that any

other method which achieved the purpoée of the plan could have-

been used by MCC. Order of August 28, 2003 at 4.'?

interpretation -- that the pnlan reguired

s interpretaticon
either physically moﬁing the discharée pipe or using some other
method which covered the barrier with anradeqUate amount of
fines to limit seepage frém the impoundment into the miné ;- is
" also reasonable because it achieves the pufpose of the plén;
There was no dispute that the barrier was constructed of
permeable rock and that 'its purpose, to function as a "seepage"

barrier, could not be achieved until a sufficient amount of

12 other methods of covering the barrier with fines were
identified at the hearing. MSHA Engineer Fredland testified
that the barrier was completed in 1995 and there was an
opportunlty to get the fines on the barrier at that point when
the impoundment level was lower, or some other compacted
material or other means of creating a true seepage barrier could
have been used. Tr.I 329-30. MSHA Engineer Owens testified
that the slurry could be discharged at various places in the
impoundment to coat to the top of the barrier. Tr.I 893. MSHA
expert witness Almes testified that a main slurry discharge pipe
could be run around the top of the seepage barrier along with a
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fines was placed on the barrier to limit seepage into the mine.
Because the Secretary's interpretatidn.is consistent with the

-plan's language and purpose, .it is reaéonable-and entitled to

deference.

MCC failéd to comply With the Secretanysiinterpretation
becauéé_the'methodlwhich MCC used to diséhargé_ﬁhe slufry'p£oﬁed
to be ineffective in Co§é;ing the baffier sufficiently to reduce
or Timit seepage from the barrier into the mine. MSHA Engineef
Betoney testifiéd that, at the time of.the.imeundment failu}é;

: the distance from tﬁe discharge lopation toc the back éf the
.impoundmenf Qa; 2600'feet (almost half a mile). Tr.I 480. MSQA
expert Witnesé Almes-téstified ﬁhat when you discharge. the
slurry ffom a pipéline, the ﬁostrcontrol you have over the
slurfy.out into the impounément might be thirty, forty, or fifty
feet. Tr.II 307. Almes further testified that, depending on
tge velocity of the flow being discharged, the slurry_will beéih
to meander back toward the pipe and clear water will build up at
the farthest end of the impoundment. Ibid.

There is reliable evidence that, just before the
impoundment failure, there was clear water against the seepage

barrier at the farthest end of the impoundment -- a fact which

would establish that the slurry was not being distributed all

number of smaller discharge lines at various points along the
barrier. Tr.II 310-11. :
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the way arpuhd the perimeter of the seepage'barfier.3 " MSHA

o ‘_ L ’ . \ .
' Engineer Fredland testified that if you discharge the slurry -

from only‘one peoint in the impoundmeht, as MCC did, you will

always have an area at the other end of the impoundment which

the fines do not cover -- and that that is in fact what happerned .

here. Tr.I 111-12, 105, 157. MSHA Engineer Owens testified.

thét/ in'o¥der for the fines to coat ﬁo the top of the éeepage
barrier,}thé slurry:would have to be'dischérged.at various |
pléces in thé impoundment. Tr.I'891993. MSHA Engineefs
Fredland nd BRetoney testified that, during the post-

breakthrough investigation, they noted that the water had been

eighteen to twehty—four inches above the slurry line at the area

of the breakthrough. Tr.I 105, 479—80, 716, 744. MCC Foreman

Steven Gooslin testified that he did not recall the discharge
pipe ever being moved to the back of the impoundment and that he
observed clear water against the barrier in that area before the

breakthrough. Gooslin Dep. at 53, 57. Even during 1996 or

1997, Ogden suggested to MCC that the dischargé pipe be moved

33 The citation stated MSHA's initial conclusion that MCC
failed to periodically redirect the fine refuse along the
seepage barrier because the discharge pipe was not phySJCally
moved. JX-4a. During the hearing, however, the Secretary made
it clear that MCC failed to comply with the seepage barrier
‘provision because it did not physically move the discharge pipe
or use any other method to effectively cover. the seepage barrier

with flnes See supra, pp. 24-25.
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along the barrier of the impoundmént, but that was never done.

Tr.J 888-995.

. In addition, there is reliable evidénce that the failure to

barrier was a .contributing factor

-completely cover the ‘seepage
MSHA Engineer.Ower testified that

in the impoundment failure.
above the settled fines in an area

water in the impoundment was
of approximately one—quaiﬁer acre. Tr.I 862-867. MSHA Eﬁgineéi
Fredland testified that becauée there were no fines to limit
séepage near thé fop of the barrier{ wat¢r>was seeping throuéh
the highly permeable shot yock an |

Tr.1 98-99. See a_l_ﬂ GX-1.

MCC knew that the seepage barrier was constructed of

v

permeéble rock and that the rock had to be completely covered

with an adequate amount of fines to reduce seepage into the

ﬁine. Nonetheléss, the foregoing evidence demonstrates that
repositioning the pipe was ineffective and did not achieve the
purpose of the provision. MCC was required to, but failed to,
either move the discharge pipe or use some éther method which
would cover the barrier with a layer of fine refuse thick enough

and high enough to reduce seepage from the impoundment into the

mine.
In finding that MCC complied with the "specific and
operational" terms of the plan, the judge appears to have

focused exclusively on a literal reading of the word "redirect"
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and failed to consider the purpose of the seepage barrier
provision,' Because the judge ignored the fundamental principle .

that the plain meaning controls except in cases where the

literal application of a provision will produce a result

"demonstrably at' odds with the intentions of its drafters," the

judge erred. EnvirOnmental Defense Fund, supra. See also

Consolidation Coal, supra. This case, .like Environmental

Defense Fund, reqguires "a flexible, purpose-oriented

interpretation to avoid absurd or futile results." 82 F.3d at
468 {internal citaticns comitted). A purpose-criented

interpretation such as the Secretary's interpretation -- that

the'seepage barrier provision reqﬁired either.physically moving

the discharge pipe or using some other method which would cover
the barrier with an adequate amount of fines to limit seepage --
"is reasonable because it is consistent with the provision's

language and Ogden's intentions and it furthers the purpose of

the plan.
In addition, the judge erred by ignoring ﬁhe fundamental -
principle that a term in a provision should not be interpreted

in a vacuum, i.e., without reference to related language in the

provision and without reference to the purpose of the‘provision.

See United States v. Bohai Trading Co., 45 F.3d 577, 580 (1st
Cir. 1995) (rejecting a statutory analysis that suffered "from

extreme myopia" and observing that statutes are not enacted, and

29



dx

‘Seeralso Mettiki,

should not be read, "on a piecemeal basis").
Coal Corp., 13 FMSHRC 3, 7 (Jan. 1991). The judge interpréted,
'thé.term."redirect" without any referenée to the immediately .

. preceding phrase "directed along the [seepage] barrier." 'To

discern a .provision's plain meaning, the provision must be read

*

in context. See Borgner v. Brooks, 284 F.3d 1204, 1208 (11th
Cir. 2002) (readihg all parts of a statute together to aéhieve a

consistent whole), cert. denied sub nom. Borgner v. Florida Bd.

of Dentistry, 537 U.S. 1080 (2002); Local Union 1261, UMWA V.

7 F.2d 42, 45 {D.C. Cix. 12¢e0) ("If the fireset rule of

.sﬁatutory.COnstxuctién is "Read," the second rule is "Read -
on!"n). |

| “The judge's finding also ignores the explicitly stated
purpose of the seepage barrier provision: to cover the seebage
.barfier with enbugh fine refuse to prevent another impoundment

failure. See Emery Mining Corp. v. Secretary of Labor, 744 F.2d

1411, 1414-15 (10th Cir. 1984) (interpreting the terms of MSHA's

training regulation so that they were consistent with Congress’

expressed intent in the Mine Act); Western Fuels-Utah, Inc., 19

FMSHRC 994, 999-1000 (Jun. 1997); Consolidation Coal Co., 15
FMSHRC 1555, 1557 (Aug. 1993) (interpreting MSHA's escapeﬁay
standard'in accordance with its intended purppse5. The
rimpoﬁndment plaﬁ was drafted ih response to a previous

breakthrough in May 1994, and MSHA recommended that MCC's
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existing impoundment plan be modified to "ensure against a
similar.océurrence."_ GX-1 at 15. MCC responded\by submitting'a.
p;an thch contained the seepage barrier provision andehich was
' drafted "t@_prevént a recurrence" of the May 1994 %aiiure.' GX-
2. Accqrdingly,-béth_MSHA and MCC understood that the explicit
"goal and objective" of the plén was to cover .the éeepage
barrier Q;ﬁh fine refuée to reduce seepage and guard agéinst
another impdundment-failﬁre. In finding that MCC was not
reéuired to comply with the "goals and objecti&es" of the plan,
the judge'improperly ignored the éxplicit pﬁrpose of the
provision.* |

" Furthermore, the judge exred by_dismissing the citation on

the grdund that the Secretary never established "a prima facie

case" because the‘Secretary never established that "the phrase
‘periodically redirecting' had a meaning well understood by
prudent mining engineers in 1994 that would require aqtions by
the mine operator as now thought necessary by the Secretary."
Order df August'28, 2003, at 3. In so finding, the judge statéd

that the issue was "not a guestion of 'notice' of the meaning

asserted by the Secretary." Ibid. Instead, the judge

' The judge also failed to identify the "specific and
operational" requirements of the provision with which MCC
complied. Order of August 28, 2003 at 4. See Bohai Trading
‘Co., 45 F.3d at 580. The judge identified what MCC was not
required to do (physically move the discharge pipe); he never
identified what MCC was required to do.

'
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apparently dismissed the citation on the ground that, on.thg
merits, the Secretary did not establish thét‘her interpretébion.
of the'seepage barrier provision waé thé_mqré reasonable |
'ihterpretation. ' Orderxr o? August 28, 2003}jat,3—4. 'It is black-

letter deference law that, .to be accepted, an agency's

interpretation need only be a reasonable interpretation and need
not ‘be more reasonable than the competing iﬁterpretation;-'See,

e.g., Joy'Technologies, Inc. v. Secretary of Labor, 99 F.3d 991,

996 {(10th Cir._i§96);_Energy West, 40 F.3d-at 461-63. -Here,uﬁhe_
Secretary's interpréﬁation:is reasonable because it is
éonsistent”with_the ﬁ:oVision's language and with MCC's own
‘underétating of the prévision's requiremerits and because it
'échiebes ﬁhe provision's explicit "goal and objective."

The judge substituted the reasonably prudent person tést -
whiéh is part Qf a "fair notice" analysis -- for a merits
deference analysis.®® The courts have made it clear that, in
cases involving an ;gency's interpretation of regﬁlatory
language, thei"fair notiée" analysis and the merits anélysis are

distinct and different. See Paralyzed Veterans of America v.

D;C. Arena L.P., 117 F.3d 579, 584 (D.C. 1997) (ambiguity for

deference purposes does not necessarily mean lack of "fair

noticeﬂ)} Island Creek, 20 FMSHRC at 19 (questions of

15 The Secretary argued the reasconably prudent person test in
response to a "fair notice" argument raised by MCC. :
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interpretation and of "fair notice" are distinct). By

~substituting the reasonably prudent person test for a merits ‘

deference analysis, the judge committed legal error. See RAG

Cumberland Resources LP v. FMSHRC, 272 F.3d“590, 597 (D.C. Cir.

2001) (questiqnslofvinterpretation under the Mine Act are not 

reéolyed’under a theoretical feasoﬁable person analysis) .
fIt-i; also‘important to note that, inlapy event, MCC did

have faiﬁ notice of;the Secretary's intefpfet;tion. MCC had

fair notice from the plain terms of the seepage barrier

ion's stated and intended purpcse, and .

4
or

————— o - fr
from Ogden's explicit suggestion in 1996 or 1997 to MCC that the
discharge pipe be moved along the barrier. Tr.I 898-99. See

Freeman United Coal Mining Co. v. FMSHRC, 108 F.3d 358, 362

(D.C. Cir. 1997) (plain 1angﬁage of MSHA standard provided fair

notice of what it required); see also Lodestar, 24 FMSHRC at

694 .

None of the factors ;eferred to by the judge support a
finding either that) on th¢ merits, the Secretary did not
establish that her interpretation of the seepage barrier |
provision was.reésonable interpretation, or'tﬁat MCC did'noﬁ
have fair notice of that interpretation. First, as shown above,
MCC eﬁpériénced an impoundment failure in 1994 and knew’froﬁ

Ogden, the original drafter of the impoundment plan, thét the

seepage barrier provision required fine refuse to completely
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cover the seepage barfier to reduce the'poteﬁtial for pipiné—l
induced breakthroughs. GX-2a, 2b. Thus, contrary to the'.
judge's finding (Ofder of August 28, 2003,_ét.4); MCC did
contempiate, at the.time that the impdundﬁent seali%g-plan was
devised,_that_the impouﬁdment could-fail égafn unless the

barrier was adequately covered with fines which would control

seepage;

Sgcoﬁd, the judge's:reliance on MSHA's expert witness
testimony thatuthé pﬁrase "'periodicélly redirect the sl#rry'
diSchéfge' had no téchnic;l meaning ih'1994 of in 2000"
thefe wasfho."standard_industry practice" with respect ﬁo'sluffy

discharge (Ordér of AUguSt 28, 2003, at 4) is misplacéd. There
'wgé no standard indﬁétry practice or technidél meaning to the
seepage barrier provision becauée the impoundment was

" constructed with a seepage barrier which was a uhique designr
concept. Tr.Ii 315-18. Nonetheless, as shown above, MCC knew
precisely the»requirements of the seepage barrier provision --
to covef the-barriér with fines to limit seepage into the ﬁine.

Third, the MSHA inspector's failure to issue citations
dufing past inspections, which was noted by the judge (Order of
August 28, 2000 at 4)( does not establish that the Secretary's
‘interpretétion was unreasonable and that MCC lacked notice. The

inspector testified that even though the seepage barrier

provision lacked specificity, he understood the provision to
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'Vmean thathCC had to use ﬂ;heif»best ability to cover .the
seepagehba;rier with fines." Tr.II 640. Thus, the inspector's,
testimony is consistent with what both MSHA and MCC underst&od
'.the réquirements-of the seepage barrier proyisioﬁ £O'5e.

Finally, the judge erred by according contfolling weight to. -
the MSHAlinspector'sIinterprétatioﬁ_of the plan tﬁrough the
inspéctdr"é conduct . The Commission has heid that an
inconsistent enforcement pattefn by MSHA inspectors does not

estop the agency from proceeding under an interpretation of the

ctandard which it concludes is correct. U.8. Steel Mining Co.,

15 FMSHRC 1541, 1546-47 (Aug. 1993); Nolichuckey Sand Co., 22

FMSHRC 1057, 1063-64 (Sept. 2000). In addition, courts do not
review and defer to the interpretations of lower-level agency

empioyees. Rather, they review and defer to-the authoritative

interpretation of the agency itself. See, e.g., Bigelow v, -

Dept. of Defense, 217 F.3d 875, 880-81 (D.C. Cir. 2000). In any

event, the inspector's interpretation of the seepage barrier
provision -- that MCC was "obligated to use whatever mééns
necessary to fulfull the requirements of the plan” (Tr.II.640)-
-- was consistent with the Secretary's interpfetation'that MCC
was required to physically move the pipe or use any other
effectivé ﬁeans tg cover the seepage barrier with finés. By
accordiﬁg ;ontrﬁlling weight to the inspector's conduct_(or,.

more precisely, to the inspector's inaction) as though it
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coﬁstituted MSHA's intérpretation of the.plan; the judgé relied
'dn‘the iﬁspector's inactién to estop»MSHA from enforcing thé»
;Secxetary's interpretation. Such aﬁ approaéh.is legal error.
.ﬁecause.there has been no affirmativg misconduct by.£he,
inspectqr, the inspectorlsjcgnduct cannot ésto? the Secretary.

See Drozd v. INS, 155 F.3d 81, 90 (2d Cir. 1998); Linkous v.

United States, 142 F.3d 271, 277-78 (5th Cir. 1998); Frillgz,

Inc. v. Lader, 104 F.3d 515, 518 (1lst Cir.),. cert. denied, 522

U.S. 813 (1997). See also OPM v. Richmond, 496 U.S. 414, 42i-22

(1980) .3

Becauée.the judge failed to analyze the relevant evidence
.undef the correct intéfpretatioh, the Commission should vacate
the judge's findiﬁg aéd remand the issue.

II1. THE JUDGE ERRED BY FAILING TO DETERMINE WHETHER
THE VIOLATION OF SECTION 77.216(d) CONSISTING OF
MCC'S FAILURE TO REPORT CHANGES IN THE WATER FLOW
QUANTITY WAS "SIGNIFICANT AND SUBSTANTIAL"

To establish that a violation is "S&S" under Commission

case law, the Secretary must establish:

(1) the underliying violation of a mandatory
safety standard; (2) a discrete safety
hazard -- that is, a measure of danger to
safety -- contributed to by the violation;
(3) a reasonable likelihood that the hazard
contributed to will result in an injury; and
" (4) a reasonable likelihood that the injury

¢ Because the judge found that the Secretary failed to
establish the violation, he did not address the guestions of
~ whether the violation was "S&S" and an “"unwarrantable failure."
The Secretary continues to maintain that it was both.
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in question will be of a reasonably serious.
nature. ; : ‘ :

:Ma’eh_ies Coal Co., 6 FMSHRC 1, 3 (Jan. 1984). ‘VAlthough»the_
Secretéry alleged that MCC committed an ngEgn violgtion'of
Secfion 7;L216(a), the judge only made findings with respect to
the first ﬁwo'éa¥ts of the Commission's "S&S" test and failed £o
make an "S&S" determination. The jﬁdge's failure to make an

See EBEagle Nest Inc., 14

"S&S" determination was legal error.
FMSHRC 1119, 1123 (July 1992) (judge must "comprehensively"
ddress the evidence in making findings with respect to "S&S"
violations).

The judge only made findings with respect to the first two
parts of the Commission's "S&S" test. With respect to the first
part, substantial evidence suppOfts the judge's finding of a
violation. MCC was reguired to monitor the water flow gquantity
at the South Mains Portal under the approved impoundment plan
and was required, but failed, to report and take remedial
measures Concerning the unusual change in water flow.

The monitoring'requirement in the impoundment plan was
included in the "Short Term Plan" pfovisions_and stated:

Flow from the South Mains will be monitored
daily, until the remedial work at the
seepage point is completed. Monitoring will
be done during regular impoundment
inspections after that. Any unusual change
in flow guantity or quality that would

indicate possible impoundment leakage will
be reported immediately to MSHA and
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appropriate mine management. All necessary
remedial measures will be implemented.

GX-5. MSHA Engineers Fredlandvand BétEQey testified that
béé%use déily monito;ing was only requiréd‘;until the rémeaiai
iWOrk at.the seepage pdiﬂt‘[was] compléted;;'méHA interpreted-the
daily mohiﬁoring requifemeﬁt'as,a,"short.térmW:requirement,'.
MSHA iﬁﬁerpreteé ﬁonitoring that was ﬁo be‘done'"duriﬁg regular
iﬁpoundment inspections after that" as repreSehting a "loﬁg
term"'réqﬁirehent_because3it was a,continuiné requirement-fog__
MCC to'monitorlthe Soﬁth Mains Por£é1 on .a weekly basis'after
remeaial work’ at the 1994 éeepage poiﬁt was completed. Tr.I
215-24, 304-06f'327, 607, 616-17. Frédland further testified
thaf the weekly monitdriné requiremént Waé part of the plan's
"1§ﬁg term" measures because the plan had been through several
modifications and revisions‘but-the weekly monitoring
requirement was never removed from the.plan and MCC continued to
conduct weekly monitoring throughqut the plan's existence. Tr.I
223, 305-06. MSHA Inspector Bellamy testified the-monitoring
was a continuing requirement under ghe plan and that he talked
to Geo about several missing reports between April and September
1999. - Tr. 592, 600} GX-6. The judge agreed with MSHA'S
interp;etation, finding that completion of remedial work at the
- seepage point was "the end of the short term measures" and that

"monitoring of the flows at the South Mains entry on a weekly
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basis .[was] a part of the long term measures." 26 FMSHRC at 38-
, \ o

39 .

The evidence also supports the»jﬁdge';‘finding that there
' was a sigﬂificant incréase in water flow inISeptémLer'1999'at
the South Mains Portal which should have been réported to MSHA
and which xequifed remediai measures to be taken;. 26 FMSHRC'at
47. Frdm'1994 toVSeptémber 1999, the average flow was 5.5-
inches, put in Septémbér 1999, there was a marked increase -- a ‘
56.per¢entiinéreasé in the flow-depth and a 235 percent'increase
from the ériginal flow quantity -- which was not reported to
MSHA. Tr.I 241-43, 321, 502-03, 811-12, 816, 845, 859, 981-82;
GX-1 at p. 26 and fig. 38.'7 Between September 1999 and October
20bOJ éhe average flow rose to 8.6 inches. GX-1 at p. 26 and
fig. 38. Despite the dramatic increase in fléw,.MCC did not
‘report the change to MSHA and did not take any remedial.actiqn'f
in response to the uhﬁsual change. |

With respect to the second part of the "S&S" test,
substantial evidence supports the judge's finding that the
violation contributed to a meaéure of danger. Reliable evidence.

established that an increase in flow guantity was an indication

that some piping activity or intermal erosion was occurring in

7 Geo Impoundment Examiner Frank Howard took weekly water
outflow measurements at the South Mains Portal by using a ruler
to.measure the depth of the water flowing through an 18-inch
diameter pipe. Tr.II 223, 226, 247; GX-1 at p.26.
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Seétember 1999. fr.II102—03, 236—49,_601-02; Gx—1 at p.26, 28-
752. .Invaddition, the fac£ that thé.SQuth Mains outflow
,inc;eésed shafply,>stayed at the inéreaéed ieve1 for a_time,_and
,'ﬁhen fluctuated-sévergly;.was evidence  congistent W££h a 'seepage’

»

éatterh_that would be expegted as piping oécu;jed. Tr.I 236740;
GX—l aﬁhp.ze;;'Moréover, there was no diéputeﬂ;hat the outfiow
information in question was not reported to MSHA. Regardless-df
the reasoh for the impoﬁndment failufe, substantial evidence .
suppofts the jUdge‘svfinding that';he underlying violation --
MCCfs failure to reﬁort,the unusual ch%née'in.flow quaﬁtity and
'MéC's failuré tQ implement necessary remedial measures -;
_"cqnﬁiibuted in someuﬁéasure to the magnitude and timing of the
impoundment failure." 26 FMSHRC at 47.

.The judge failed, howeﬁer, to analyze the evidenée and maké
findings with respect to the third and fourth parts of the "S&S"
test. There is undisputed evidence which establishes a
reasonable likelihood.that the hazard contributed to would
result in injury and a reasonable likelihood that the injufy
would be reasqnably_serious. On October 11, 2000, the
impoundment contained approximately 2 billion gallons of water
énd Siurry, and over 300 million gallons of water and sluiry
were r¢ie$sed at the time of the breakthrough. GX-1. A miner

was in the underground 1-C Mine, at the 2 North Main belt line

area, about fifteen minutes before the breakthrough and was
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exposed to the potential .of injury. Tr.I 872. 1In addition,

‘ other'ﬁinérs ?outinely worked in other areas -which were br could
have been affected by the breakthrough. GX-1. Althoﬁgh no one
was seriously injured or killed by the bréqkthroﬁgh, no one
.disputed that the release of over 300 million gallons of water
and slu;rylhad the potential to caﬁse serious‘injﬁfy or.death.
.Tr.I_86§.“ By'failing to analyze the "S&S".evidence and make
appropriate'“S&S" findings, the. judge committed legal error

requiring remand.

IV. _THE JUDGE ERRED IN FINDING THAT THE VIOLATION OF
SECTION 77.216(d) CONSISTING OF MCC'S FAILURE TO
REPORT CHANGES IN THE WATER FLOW QUANTITY WAS NOT

AN "UNWARRANTABLE FAILURE"

A violation is an "unwarrantable failure" if it involves
"aggravated conduct constituting more than ordinary negligence"
and is characterized by conduct such as “reckless disregard," ]

“intentional misconduct,” “indifference,” or a “serious lack of

reasonable care.” Emery Mining Corp., 9 FMSHRC 1997, 2000-04
{Dec. 1987). rThe judge found ﬁhat MCC's failure to repbrt
changés in the water flow quanﬁity from the Socuth Mains Portai
was not an "unwarrantable failure"'becausevMCC's conduqt was not
a "wanton or réckiéss disregard for the risks to'life-ana
properpy." 26 FMSHEC at 47. Because the Commission{s
>"unwarrantable failure" test contains no re@uirement thaf the

violation involve "wanton or reckless disregard for the risks to
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‘life or property," the judge applied an incorrect test. The
5udge also failed to evaluate the évideﬁce which establishes an
“"unwarrantable failure” Violatioh uﬁder the correct test.

The law defines’ "wanton" as "unreasonably or méliciohsly .
fisking harm while being utterly indiffefeﬁt7po the
consequences."‘_Bléck“é Law Dictionary (7th eé, 1999).. In
criminal Jaw, "wanton" ébnnotes malice, while_"reckless"fabes
:not; llgié. Uﬁder either definition, "wanton" differs
significahtly.fr6m the Commission;s “unwariantable failure" éést
with.respéct.to thé'state'of mind apd-degrée of culpagility._
."Wanton" cénduct and fréckless disregard" are not the same:

‘"wanton misconduct" is defined as conduct "in reckless disregard

of the rights of another, coupled with the knowledge that injury

will probably result." Black's Law Dictionary (7th ed. 1999)
{emphasis added) . |

Moreover, although the purpose of the Mine Act is to
prevent death and sgrious physical hérm and occupational

diseases, the judge only relied on the risk to life in his

"unwarrantable failure" analysis. The Commission examines "all

the facts and circumstances of each case to see if any
aggravating factors exist, such as the length of time that the
violation has existed, the extent of the violative condition,

‘whether the operator has been placed on notice that greater

efforts are necessary for compliance, the operator's efforts in
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abating the violative condition, whether the violation is

obyious or poses a high dégree of danger, and tHe operatér's '_,

knowledge of the existence of the violation." Eagle Energy,

Inc., 23 FMSHRC 829( 840 (Aug. 2001); Conéolidatién Coal Co., 22
FMSHRC 340, 355, 363f364 (Mar. 2000).%" Evidence of such
"unwarrantable féilure" factors in this case which the judge
igno:éd'iﬁclude the following.

Firgt,'the violation existed for a significant length of-"
time. From 1994 to September 1999, the averaée.flow Qés 5.5

inches, but in September 1999, the average flow rose to 8.6

inches. GX-1 at p.26 and fig. 38. The increase in flow was

"unusual" because it represented a 56 percent increase in the
flow‘dépth and a 235 percent increase from the originai flow
‘guantity. Tr.I 241-43, 321, 502-03, 811-12, 816, 845, 859, 981-

82; GX-1 at p. 26 and fig. 38.%° The "unusual" increase in flow’
p : : D ,

18 In addition, the judge improperly injected a "risk to
property" component into the Commission's "unwarrantable
failure" test. The purpose of the Mine Act is not to protect
property. Rather, the stated purpose of the Act is to "prevent
death and serious physical harm" and occupational diseases. 30
U.S.C. § 802. The judge therefore applied an incorrect test.
When the decisionmaker below applies an incorrect legal test,
the. reviewing body is required to vacate the decision and.remand
the case. See, e.g., County of Los Angeles v. Secretary of HHS,

192 F.3d 1005, 1011-12 (D.C. Cir. 1999).

*?  Geo Impoundment Examiner Frank Howard took weekly water
outflow ‘measurements at the South Mains Portal by using a ruler
to measure. the depth of the water flowing through an 18-inch
diameter pipe. Tr.II 223, 226, 247; GX-1 at p.26. '



wés not reported to MSHA and continued until the impoundment
N \ S
failure in October 2000. Tr.I 884-86, 1060-61.

The increase in flow was far above'the-l to 1.5 inch

P

increase dr the 30 to 50 percent increase that MSHA expert'
QitnesS Richard Almes would have considereé to be usual,
particula;}y because of the drought conditions during,19§9 and
2000. Tr.II 333-36.7° MSHA Engineer.bwens aﬁd expert witness
Almesvteétified that the increase in flow cbuld not be .
attribuped to_thé slight amount'of‘jéinfall because raiﬁfall
would dnl& cause a temporary flow increase and‘here,vthe flow
increased and never returned to thé 5.5 inch average. Tr.I 815,
982; 1064-66; Tr.II 335-36. Geo Impoundment Engineér Séott
Ballard testified‘that a doubling in flow would cause cdnce;n

during a period of little rainfall. Tr.II 150—52. Ballard's

‘testimohy is consistent with the testimony of MSHA Engineers
John Fredland and Hérold Owens and MSHA's expert witness Almeé,
who all testified that there.was iittle rainfall between
September 1999 and October 2000, when the averége flow nearly
aoubled. MCC monitored the flow rate on a Weekly basis, but
failed.to notify MSHA of the increased flow rate which exisﬁed

for over one year. MCC's inaction in light of its duty to know

2 MSHA Engineer Harold Owens testified that the rainfall at
Inez, Kentucky, and Wolf Creek revealed drought-like conditions
which paralleled rainfall data from Jackson,. Kentucky, located
approximately 50 miles away. Tr.I 811, 1067-70, 1118-19; GX-6b.
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the flow'quantity froﬁ the South Mains Portal constitutés
uﬁnwarrantable failure." . » _ ‘ C
égcond, the violation posed a high degree of danger to
, ﬁiners. The failure to report an unusual increase in water
"flow, which was-dramatié in this case, pre&eniéd MCC and MSHA
from aéses§ing’aﬁd'taking remedial.measures t; prévent an
impoqﬁdment failure that had.the potential to release over 2
billion gallons of water»and slurry into areas where miners
ﬁsﬁallyfworked; |

Third, MCC knew or should have known that greater care in
monitoring and repofting was necessary. MCC knew that it had
had a similar impoundmént failure in May‘1994. MCC also knew
-thét‘cénStructing a séepage barrier within the.impoundﬁenﬁ was a
new design concept and that the barrier had to be adequately
covered with fines to control seepage into the mine. 1In
laddition, MCCvknew that the South Mains Portél was the
designated monitoring point that measured for possible
impoundment Ieékage;

Despite the unusually.large increase in flow from the South
Mains Portal beginning in September 1999 and continuing until
the impoundment failure in Octobexr 2000, MCC did not report the
change to MSHA and did not take anyvremedial action in reSpbnse

to the "unusual" change in conditions at this location from the

pre?ious six years. The judge's own finding that MCC failed "to
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take advantage of available opportunities to evaluate the South
o S | \ .
Mains Portal flow data" (26 FMSHRC at 47) is reminiscent of the

"see-no-evil" approach to mine safety réjected by the Commission

' in Kenny Richardson, 3 FMSHRC 8, 16 (Jan. 1981), aff'd, 689 F.2d,

632 (6th Cir. 1982), cert. denied, 461 U.S. 928 (1983) (Section

110(c) case)). . Self-imposed ignorance cannot .be a mitigating,
factor in determining the level of MCC's negligence. See

Douglas,Rp Rushford Trucking, 24 FMSHRC 648, 650 (July 2002)..

Because the judge failed to analyze the relevant evidence

Commigsesion

(3L alel-he
aaduas .

case law, the Commission should vacate the
judge's moderate negligence finding and remand the

"unwarrantable failure" issue.

- V. THE JUDGE ERRED IN ASSESSING A PENALTY OF ONLY
$ 5,500 FOR THE VIOLATION OF SECTION 77.216(4)
CONSISTING OF MCC'S FAILURE TO REPORT CHANGES IN

THE WATER FLOW QUANTITY

In assessing a penalty of $ 5,500 for the_violatioh in
question, the judge failed to consider and make findings with
respect to thrée of the six statutory criteria under Section
110(i) of the Mine Act which mﬁst be considered in assessing

civil penalties. See Cantera Green, 22 FMSHRC 616, 620 (May

2000). The judge found (1) that MCC is a large operator, (2)
that the $§ 55,000 penalty MSHA proposed would not hinder MCC's
ability to stay in business, and (3) that MCC's negligence in

'failing to report changes in the water flow quantity from the
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South Mains Portal was moderate. 26 FMSHRC . 36-37, 47. The |
judge failed, however, to address the remaining'three critéfia L

which must be addressed under'Section 110(i[$ MCC's history oﬁ»

'previbus violations, the gravity of the violation, and MCC's

r .
R}

demonstrated good faith in attempting to achieve rapid
compliance, after notification of the violation. By failing to

address all six statutory criteria, the judge erred. Cantéra

Green, 22 FMSHRC at 620-21. See also Virginia Slate Co., 23

492-95 (May 2001) (failure to consider statutoryw.

FMSHRC 482,

enalty criteria); Douglas:R. Rushford Truckigg, 22 FMSHRC 598,

602 (May 2600)‘(same).

1n additign, the ﬁudge erred because he failed to explain
Why He'reauced the proposed penalty by 90 percent. Under‘
Commission case law, a judge is required to provide an

explanation when he significantly reduces (or increases) the

proposed penalty. ‘Cantéra Green, - 22 FMSHRC at 622-23 {judge
must explain his divergence from the penalties proposed by the

Secretary). See also Virginia Slate, 23 FMSHRC at 493 (failure

to explain a reduction of 57 percent); Rushford Trucking, 22

FMSHRC at 602 (failure to explain a reduction of 88 percent) .
In this case, the judge failed to prbvide such an explanation;
he simpl? stated,_without any explanation, that the propoéed
penaity "wasex§essive under the circumstances." 26 FMSHRC at‘

47.
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?he $ 55,000 proposed penélty is appropriate and supported
_by;the'eVQdence which shows that the violation was serious anq
.that MCCvdispiayed a lack of diligence in protecting ﬁiners'
safety. Several miners were undergrouna ngqre tﬁéhiﬁpoundmentM
failuré and could have been killed. In addition, MCC knew that
it had.had an impounament failure in the past, it knew that tﬁe»
impoundﬁegt was ¢onstruéted of highly perméable rock, and it
knew that the pool level was increasing with the routine
-additién of thouéands of gallons of'wéter. Given the éroven
violation and the operator's size, gravity, negligence, and
history, pole} feduction in the propoééd penalty is warranted.

Accordingly, the Commission should vacate the judge's findings

and remand the issue.

VI. THE JUDGE ERRED IN DISMISSING THE CITATION
ALLEGING A VIOLATION OF SECTION 77.216-4(a) (2)
CONSISTING OF GEO'S FAILURE TO RECORD THE MINIMUM
AND MAXIMUM READINGS FOR AN IMPOUNDMENT
"INSTRUMENT" AND SUBMIT THEM IN THE ANNUAL REPORT

Thé citation alleged a violation of 30 C.F.R. § 77.216-
4(a) (2) consisting of GEO's failure to record the minimum and.
maximum readings.from each "instrument," 1.e., the South Mains
Portal ocutflow pipe, which were taken every seven days, and
submit them in the required annual report. The issue is Whethef}
the oqtfléw pipe, combined with a ruler used to measure the

depth of the flow, was an “instrument” within the meaning of

Section 77.216-4(a) (2). The judge determined that the
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pipe/ruler-combination'was not an “instrument” within the
meaning éf the standard, énd_dismissed the citation. 26 FMSHRQ,
at 14;15f The judge erred because 5e ignored the ordinary,
. aictiOnary meaning oflphe term “instrument, ” andsgécause he
failed to accord-defereﬂce_to the Secretar&”siinte;pretatioﬁ_of
hei owﬂ_stgndard. g

Absent.an indication to the contrary, words are presumed'to

Pioneer Inv. Services,

have their ordinary, dictionary meaning.

507 U.S. at 388; Walker Stone, 156 F.3d at 1081. When a teri in
a standard is not eXpressly defined and there is no indication
_that a technical usage was intended, the ordinary meaning of the

word should be applied. Island Creek, 20 FMSHRC at 19. Here,

.

neithef the Mine. Act nor the relevant standards define the term

“instrument.” More specifically, the term isbnot defined in the
provision setting'forth the definitions applicablé to the
surface installation standards at BO.C.F.R. §§ 77.214—77.21645L
30 C.F.R. § 77.217 (2004). See 3@30 C.F.R. § 7‘7.'2 (setting
forth definitions abplicable to 30 C.F.R. Part 77 in general).®

Because “instrument” is not deﬁined in the standards, and

because there is no indication that a technical meaning. was

2! This is in contrast to other MSHA standards which do
provide precise, technical definitions of specifically
identified “instruments.” See, e.g., 30 C.F.R. § 70.2(1)
(defining “MRE instrument” as a specific type of gravimetric
dust sampler for purposes of Part 70); 30 C.F.R. § 71.2(g)
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intended,‘tﬁe term should be gi&en its ordihary, dictionary’
meaning: &ebster's Third New Internapional Diétionary (1993)
defines an “instrument” és-?a measu:ihg.device for determining
the presernt value of a guantity under obséryapion;Lb;oadly} a
aevice‘. for recording e data ... obtéined_by such a
measuring device." Id. at 1172; Upder this definition, the .
pipe/ruier combinétion.ﬁsed by Geo waé an ";ﬁstrument" because
it was uéed to measure ahd record the deﬁth'of_flow from the.-‘
South Mains PQrtél; MSHA Bngineers'Betoney and Owens aﬁd MSHA
Tnspector.Bellamy testified that the pipe and ruler wefe the
only device used to measure the flow from the South Mainé,
portal. Tr.I 672-74, 800, 808-12; Tr.II 600-01. MSHA Engineer
Betoney, MSHA Expéft Witness Almes, and MSHA Inspector Bellaﬁy
testified that the pipe and.ruler fit ‘within: the ordinary
meaning of an "instrument" because they were usgd to "monitor"
or "measure" the flow from the South Mains Portal; Tr.I 672'757,
678-79; Tr.II 329, 393, 578#79, 601-02. Geo President Barry
Thackér's testimony that tﬁe flow was measured using the pipe.

and ruler and then documented in the report is consistent with

the ordinary meaning of "instrument." Tr.II 74S. MSHA

Inspector Bellamy testified that the pipe was used as an

"instrument" because it was used to measure the flow, and that

(same, as applied to Part 71); 30 C.F.R. § 77.314 (referring
specifically to “automatic temperature control instruments").
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its omission from the plan did not establish that it was not an

instrument. Tr.II 578-79. Inasmuch as “instrument” is not -

-expfésSly defined in the standards, the judge should have

.examined and appiied the ordinary, dictionary definition meaning

of the term. He did not.
Despite the clarity appareﬁt on the face of>Section 77.216-
4 (a) (2), Geo claimed that the outflow pipe and ruler which'it_

admittedly used to measure and record the depth of flows from

the impoundment every seven days was not an "instrument" within

the meaning of the standard. When examining the meaning of a

term contained in a staridard, the initial inquiry is whether the

- standard - is cléar or ambiguous. Walker Stone, 156 F.3d at 1080;

Lodestar Eneray, 24 FMSHRC at 692. The meaning of the term

“instrument” in Section 77.216-4(a) (2) is clear.
Where the meaning of a standard is ambiguous, both the

Commission and courts must defer to Secretary’s interpretation

if it is reasonable. Walker Stone, 156 F.2d at 1080; Lodestar,
24 FMSHRC at 693. An interpretation is reasonable if it

“sensibly conforms to the purpose and wording of the

regulations.” Walker Stone, 156 F.3d at 1080 (citation and

internal quotations omitted). The Secretary’s interpretation-of
the term “instrument” in Section 77.216-4(a) (2) as including the

pipe and ruler which Geo used to measure and record the

“impoundment outflows every seven days is reasonable. As
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diécussed'aboye,the pipe/rulef combination was an “instruméntf
Qithin.thé ordinary, dictionary méaniﬁg of the wérd becauée ip
_w;s,used'to ﬁeasure and record ;he fiow coming from thé

| impoundmerit . Ih.éddition, MSHA Impqundmeﬁtlgngineé£vaens; an -
inspectqr.with thirty years experience,-testif;éd that, from an
enQinee:?ng perspective, the pibe Was an “instrumeﬁt"_uséd to 
measure'the'flow‘quantiﬁy from the iﬁpoundment. Tr.I 1035.
Owens_pointed out tﬁat thé Sduth Mains pipe fell within thé
definition of_an.“instrument" in-tﬁe Gﬁossary of Terms-fqr Dam

Safety, published by the Federal Emergency Management Agency, as

“an arrangement of devices installed into or near dams . which
provide for measurements that can be used to evaluate the
structural and performance parameters of the structures.” Tr.I

1079-84; GX-9%a. Thué, the.pipe at the South Mains Portal would
-be considered an “instrument".by the engineering profession.
Tr.I. 671-72, 1035-38; Tr.II 328, 426-27, 429-30.

An agency's iﬁterpretation-of its own regplations is
entitled to a high.level of deference and must be accepted
ﬁnless it is plainly erroneous or inconsistent with the

regulation. General Electric Co. v. ‘EPA, 53 F.3d 1324, 1327

(D.C. Cir. 1995) (citations and internal guotations omitted) .
The Secretary’s interpretation of “instrument” is consistent
both with the ordinary meaning of the word and with the more

technical definition used by dam and impoundment engineers. In
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" addition, the Secretary’s interpretation furthers the. purposes

of the Mine Act by promoting the monitoring, and thus the

safeness, of impounding structures. See Island Creek, 20 FMSHRC

at 22'(“regu1atibns must be interpreted in, a manner consohant

»

"with the safety-promoting purposes of the MinefAct").
Accordipgly, theljﬁdge should'have:given defe;encé to the
Secretérf's interpretatién. He did not; instead, he effebtively
gave'deferéhce to the.interpretatign.of Geo President Thacker b&i
reiying.primarily on\Thacker?s.circular and self-serving |
tésﬁimﬁny that an "instrumént" is a daté soﬁrce "identified and

‘désignated:as an 'instrument' in a particular document." 26

FMSHRC at 49.

.

Géo”é_own_actions over approximately fourwyears suggest
that Geo understood that the pipe/ruler combiﬁation was an
“instrument” within the'meaning of the standard. Geo.conducted'
weekly inspections and monitoring of the impoundment erm 1996
to the time of the bréakthrough in 2000. GX-6. Geo-has never
argued, either‘with.referénce ﬁo the citation regarding its,
inspector’s qualifications or otherwise, that the weekly
inspections and‘monitoring were not inspectioné under ‘30 C.F.R.
§ 77.216-3, which requires impoundment inspections and the
monitoriﬁg and recording of readings from instruments every

"seven days. The fact that Geo monitored the outflows at the

South Mains pipe every seven days and recorded the readings in
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the Weekly impounament inspecfion report indiCates that Geo
belieﬁéd %hé pipe was an ;instrumént"lwithinuthé meaning'of_
_Seqtion 77.216-3. |

| The fact that Geo failed to identify'phg pipé/;uler
combinatipn on the plan view of the impouﬁdment as reguired by
30 C.F.R. § 77.216—2Ka)(7) does not, as‘the judge reasoned, 26
FMSHRC é£“48—49, establish that the pipe/rﬁler combinatién.was
not anv"iﬁstrumentW withih the meaning of Section 77.216- .
4 (a) (2). Geofs'failure to comply-with Qﬁe standard caﬁnot be
 re1ied on to support its self—ser&ing attempt to artifiéially
restrict the'applicaﬁion of another;. Applying the dicti@nary.
definitions discussed above, the pipe/ruler‘¢Ombination was, an
"instruﬁent" within.the meaning cof Section 77.216-4(a){2) iereo
used it aé a measuring andlrecording device.. It did.

Moreover, because the Secretary’s interpretation of
v“instrument” was in accord with both the plain meéning ofvthe
word and the specialized definition used by dam and imboundment
engineers, Geo had‘fair notice that the pipe and ruler used to

measure the impoundment outflows constituted an “instrument”

under Section 77.216-4(a) (2). BSee Lodestar, 24 FMSHRC at_6'9l4.
Because the judge‘erred in ignoring the ordinary,

dictibnafy definition of finstrument" and failed to aécord

deference to the Seéretary's reasonable interpretation Of'her

own standard, the dismissal of the citation should be vacated.
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Remand is not necessary because the Commission must find that
Geo failed to comply with the Secretary's reasonable o o

interpretation of the standard. ‘

VII. THE JUDGE ERRED IN FINDING NO VIQLATION OF
SECTION 77.216-3(d) CONSISTING OF GEO'S FAILURE
TO RECORD THE ABATEMENT OF HAZARDS IN THE SEVEN-
DAY IMPOUNDMENT EXAMINATION REPORT .

Seétian 77.216—3(d).reguiras that»the monitoring report
include "the action taken to abate hazardous conditions."' On
the night of the impoundment failure, the action taken tovabate
the‘haﬁardous -ondition‘was that the hole was plugged to stop'

-the.flow af water and'siur;y from the impoundment breakthrough.
ir.I 654, >74o, 780; Gooslin Dep. at 44—51, 67. The judge found
that‘there was no failura to record the "action taken to abate
hazardous conditions" on the sevén—day inspection report dated
Oatober 12, 2000, as reguired by Section 77.216-3(d), because
the impoundment>inspector "very tersely" noted that the
impoundment breakthrough had been plugged. Order of August 28,
2003, at 5. Tﬁe judge was simply mistaken.

The inspector's report only indicated that "all water &
some fines were lost froﬁ slurry pobl due to mine breakthrough."
GX-10. 1In othér words, the report only described.the candition
at the_small pond which collected the flow coming out of the

. mine. Because thée report in no way indicated that the

impoundment failure had been abated by plugging the area where
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the breakthrough occurred, the judge's dismissal of this
v éipatibn.éhould be vacated and the Commission should find a

violation of Section 77;216-3(d)_baséd on the foregoing

L.

uﬁdisputeg facts.

CONCLUSJION

For all of thevrgasons discussed above, the Commission .
should &ééate all of the aspects of the juégé's decision
discusseq‘above. The Commission should affirm the violations.bf
Sections 77.2;6—3(d) and 77.216e4(a)(2) and should reménd.all of
‘the réméihing igsues for an analysis which is carefui and
complete and in accordance with theﬂlaw.
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