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CRAL, ARGUMENT SCHEDULED FOR JANUARY 9, 2007

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF CCLUMBIA CIRCUIT

No. 01-1046

KENNECOTT GREENS CREEK MINING CO.,

Petitioner
"V

MINE SAFETY AND HEALTH ADMINISTRATION and
SECRETARY OF LARCR,

Respondents,
and
UNITED STEEL, PAPER AND FCRESTRY, RUBBER,
MANUFACTURING, ENERGY, ALLIED INDUSTRIAL
AND SEEVICE WORKERS INTBERNATIONAL UNION,
Intervenor,
Censolidated with 01-1124, 01-1146, 05-1255

05-12%1, 05-129%96, 05-1312, 05-1314, 06-1184,
06-11%24, 06-31204, 06-1205, 06-1223, 06-1225

Cn Petition for Review of Final Standards
of the Secretary of Labor

FINAL BRIEF FOR RESPONDENTS

STATEMENT OF JURISDICTICHN
This Court hag jurisdiction under 3¢ U.S5.C. 811(d) to review
the Mine Safety and Health Act standards at issue. The standards
were promulgated on Jenuary 19, 2001, June 6, 2005, and May 18,

2006. 66 Fed. Reg. 5706 (2001) {(JA 111}; 70 Fed. Reg. 32,868 {2005)



(JA 729); 71 Fed. Reg. 28,924 {2006) (JA 1102}). The petitipns for

review were filed prior to the 60th day after promulgation of the

relevant standards and therefore timely under 30 U.S.C. 811(d).
STATEMENT OF THE ISSUES

1. Whether diesel particulate matter (DPM) presents
sufficient risks o¢f material health impairment to justify the
cgrbon—based‘ exposure limits set din 30 C.F.R. 57.5080(b} for
underground metal and nonmetal mines.

2. Whether the Mine Safety and Health Administration (MSHA)
'réasonably concluded that compliance with the exposure limits is
technologically feasible for the underground metal and nonmetal
mining industry as é whole.

3. Whether MSHA reasonably provided medical evaluation and
transfer rights to miners unable to wear respirators, fully
complied with notice and comment reguirements, and properly
rejected industry's reliance on the Data Quality Act.

STATUTES AND REGULATIONS

The Mine Act provisgion for safety and health standards, 390
U.s.C. 811, and the 2001 DPM gtandard, as amended in 2005 and 2006,
30 C.F.R. b57.5060-57.5075, are included in the Statutory and
Regulatory Addendum tc this brief.

STATEMENT OF THE CASE

A. Nature of the case and course of proceedings

These consolidated cases challenge three succeggive health

rules that, together, regulate DPM exposure in underground metal



and nonmetal mines. In the 2001 rule, MSHA determined that
exposure to DPM creates a significant risk of lung cancer and other
adverge health effects and that it was feasible for industry to
take steps to limit DPM exposure. BAmong other things, the 2001
rule set an interim limit of 400 micrograms of total carbon (TC),
equivalent to 500 micrograms of DPM, that operators had to meet
after July 19, 2002. 66 Fed. Reg. 5907. The 2001 rule set a final
limit of 160 wmicrograms of Tc,fequivalent to 200 micrograms of DPM,
to be effective January 20, 2006. Ibid.

Industry petitioners challenged the 2001 rule in Nos. 01-1046,
01-1124, and 01-1146, and the United Steelworkers (now fhe United
Steel, Paper, Forestry Rubber, Manufacturing, Energy, Allied
Industrial and Service Workers International Union) intervened to
defend the rule. At the request of the partieg, this Court held
the cases in abeyance while the parties pursued settlement.
B:ACTV-11. Pursuant to a July 2002 partial settlement, 67 Fed.
Reg. 47,296, 47,298 {(July 18, 2002) (JA 411, 413), MSHA proposed
revigions toc the 2001 rule. 68 Fed. Reg. 48,568 (Aug. 14, 2003)
{(JA 598). In June 2005, MSHA promulgated z final rule that,
consistent with that settlement, changes the interim 400 microgram
TC limit to the eguivalent 308 microgramg of elemental carbon (EC),
allows operators to use respirators 1f engineering controls do not
reduce DPM to reguired limits, requires MSHA to consgider economic
as well ag technological feasibility in determining whether an

operator gualifies for an extension of time to meet the final DPM



limit, and deletes a control plan requirement in the 2001 rule. 70
Fed. Reg. 32,868 {June 6, 2005) -(JA 72%). Industry groups are
challenging the 2005 rule in Nos. 05-1255, 05-1221, 05-12%6, 05~
1312, and 05-1314.

Finally, a May 2006 rule.retains the final 160 microgram TC
1imit set in 2001 but extends its effective date to May 20, 2008.
'7%1 Fed. Reg. 28,924 (May 18, 2006) (JA 1102). The 2006 rule also
retains the 2005 rule's 308 EC limit as a final limit effective May
20, 2006, lcwers that limit to & 350 TC final limit effective

'January 20, 2007, and reguires operators to provide medical

evaluation and transfer rights to miners who have to wear
regpirators. Id. ét 29,012. Industry groups are challenging the
May 2006 rule in Nos. 06-1184, 06-1194, 06-1204, 06-1205, 06-1223,
and 06-1225. On August 15, 2006, this Court denied an industry
request to stay the 160 and 350 limits and medical evaluation and
transfer provisions and ordered expedited briefing.

B. Statement of Facts

1. MSHA's diesel regulations

In 1988, an advisory committee recommended that MSHA regulate
both the gaseous and particulate components of diesel exhaust based
on the committee’sg concern,_that diegel exhaust represents a
probable risk of causing human lung cancer. See 57 Fed. Reg. 500
(Jan. 6, 1892). In 1992, MSHEA asked for comments on DPM's health
effects, sampling methods, and the feasibility of DPM limits for

the entire mining industry. 57 Fed. Reg. 501-503. After receiving



comments, MSHA proposed separate rules for underground coal mines
and underground metal and nonmetal mines. 63 Fed. Reg. 58,104
{(Oct. 29, 1998) (JA 35); 63 Fed. Reg. 17,492 (Apr. 9, 1998). MSHA
proposed requiring coal mines to install and maintain filters,
rather than meet a DPM limit, because MSHA was concerned that coal
dust could be mistaken for DPM under methods used to measure DPM.
6% Fed. Reg. 17,498. MSHA proposed reguiring underground metal and
nenmetal mines to meet a DPM limit, rather than install and
maintain filters as required in underground coal mines. 63 Fed.
'Reg. 58,117, 58,125 (JA 39, 40).
In January 2001, MSHA izsued final rules for the underground
coal and wetal/nonﬁetal saectors. 66 Fed. Reg. E526 {(Jan. 189,
2001); 66 Fed. Reg. 5706 {Jan. 19, 2001}. The ccal rule, which was
not challenged and has been in effect beginning in May 2001, relies
on the same risk assessment as the metal /nonmetal rule. Id. at
5551, The ccal rule requires operators to limit emissicons from
their engines, which they may do through filters or newer, cleaner
engines. Id. at 5526-5527. MSHA explained that such a standard
was not appropriate for the metal/nonmetal industry because it
would limit operatorsF flexibility and Dbecause MSHA lacked
information on emission rates of engines in underground
metal/nonmetal mines. Id. at 5589.

2. Issues in the metal /nonmetal rulemakings

Throughout the metal/nonmetal rulemakings, MSHA has recognized

and addressed three fundamental issues: need for the rule, MSHA's



ability to measure DPM, and industry's ability to comply with the
rule's regquirements. 66 Fed. Reg. 5708 (JA 113). An additional,
ancillary issue concerns respiratory protection for miners. 71
Fed. Reg. 28,986 (JA 1164); 70 Fed. Reg. 32,956 (JA 817). MSHA
initially zresolved those issues based on the 2001 rulemaking
record. After the 2001 rule was challenged, and after partially
s%ccessful settlement discussions led to further rulemaking, it
incorporated that record inteo the 2005 rulemaking record, and
incorporated the 2001 and 2005 rulemaking records into the 2006
‘IUEemaking record., 71 Fed. Reg. 28,981 (JA 1159); 70 Fed. Reg.
32,870 (JA 731). MSHA finally resolved those issueg as follows:

a. Need for the rule: DPM's cancer risk

In promulgating the 2001 rule, MSHA determined from its
samples in 27 underground metal and nonmetal mines, 66 Fed. Reg.
5756-5758 (JA 161-163), that underground miners were exposed to DPM
levels up to 200 times higher than in the most heavily polluted
urban areas and up to 10 timesg higher than the most heavily exposed
workers in other cccupational groups. Id. at 5709, 5764 (JA 114,
169} ; see id. at 5763 (Figure] (JA 168}. Based on a peer-reviewed
analysis of numercus studies, id. at 5842 (JA 247), MSHA then
determined that DPM exposure causgesg acute health effects such as
eyve irritation and respiratcry aillments, chronic effectg sguch as
premature death from heart and respiratory problems, and an
increased rigk of lung cancer. Id. at 5764-5811, 5854-5855 (JA

169-216, 259-260) . It further noted that scientific organizations



and governmental agencies, inciuding the National Institute for
Occupational Safety and Health (NICSH), the International Agency
for Research on Cancer (IARC), California's EPA, and the German
government, have also concluded that DPM is a probable human
carcincgen or comparable category. Id. at 5840 (JA 245).

In analyzing the significance of the health risks, MSHA
focused on lung cancer, because MSHA was better.able to quantify
that risk. 66 Fed. Reg. 5548 {JA 233}). Based on the best
available studies invelving miners and on MSHA's observed levels of
DPM in underground metal and nonmetal mines, MSHA concluded that
over a 45-year working life, see 30 U.S5.C. 811(a)(6){A}, miners

exposed to DPM in such mines had between 2.4 times and 16.2 times

the rigk cf lung cancer as unexposed miners. 66 Fed. Reg. 5848-
5849, 5852 (JA 253-254, 2857). MSHA considered even the lowest
estimate -- a doubling of a miner's risk -- clearly to be
significant. Ibid.

MSHA also determined that the DPM rule would decrease that
risk. Relying on studies that had identified exposure-response
relationships in underground miners, MSHA estimated the excess risk
of lung cancer at the average cbserved level in underground metal
and nonmetal mines (808 micrograms of DPM per cubic meter of air)
and at the reduced levels reguired by the 2001 rule {an interim
limit corresponding to 500 micrograms of DPM, and a final limit
corresponding to 200 micrograms of DPM). 66 Fed. Reg. 5852 (JA

2577 . It concluded that the rule's lowest limit  would



significantly reduce the observed risk. Id. at 5853 (table), 5854 ;
see also JA 101-102. MSHA recognized that miners still have an
excess risk of lung cancer even at the lowest limit set by the DPM
rule, but determined that a lower limit was not feasgible for
industry. 66 Fed. Reg. 5854 (JA 259).

In the 2005 rule, MSHA concluded that more recent studies
p}ovided additional support for its 2001 rigk assessment. 70 Fed.
Reg. 32,900-32,915 (JA 761-776). It alsc noted that in 2002 the
National Toxicology Program of the Naticnal Institutes of Health

&aﬁd the United States Environmental Protection Agency (EPA) had
designated diesel exhaust as a likely human carcinogen. Id. at
32,911 (JA 772} .

In the 2006 rule, MS8HA relied on the 2001 risk assessment as
updated in 2065. 71 Fed. Reg. 28,%26-28,933 {(JA 1104-1111). In
particular, MSHA conciuded that, even though DPM exposure levels
have fallen since 2001, 2005 exposure levels still presented a
gignificant risk of material adverse health effects to exposed
miners. Id. at 28,933 (JA 1111).

b. How to measure DPM

DPM consgiste of a core of elemental carbon (EC), adsorbed
organic carbons, and sulfates. 66 Fed. Reg. 5716 (Figure I1I-1) (JA

121} ; see also National Petrochem. & Refiners Assg'n v. EPA, 287

F.3d 1130, 1135 (D.C. Cir. 2002). In 2001, MSHA determined that the
only way to measure DPM accurately for compliance purposes was to

measure, ag a surrogate for DPM, the carbon portions of DPM (either



EC or TC (EC plus adsorbed organic carbons)), using the NIOSH 5040
method. 66 Fed. Reg. 5718-5722 (JA 123-127). MSHA chose TC, based
on evidence that TC is consistently 80-85% of DPM. Id. at 5719,
5726 (JA 124, 131}. Using the lower, 80% figure, MSHA thus
reguired operators to meet an interim limit of 400 micrograms of TC
{(corresponding to 500 micrograms of DPM) and a final limit of 160
micrograms of TC (corresponding to 200 micrograms of DPM). Id. at
5706, 5726 {(JA 111, 131). MSﬁA recognized that the organic carbon
portion of a TC sample may include non-DPM "interferences," such as
oil mist and cigarette smoke. Id. at 5719, 5729 (JA 124, 134).
MSHA concluded that it could address interferences by noé sampling
too close to the source of interference. Id. at 5729, 5730 (JA 134,
135) .

MSHA recognized that EC is not subject to those interferences
and that NIOSH had recommended EC rather than TC as a DPM
surrogate. 66 Fed. Reg. 5712, 5726 (JA 117, 131). MSHA was
concerned, however, that the ratio of EC to TC varied depending on
a diesel engine's duty cycle, and which DEM contrcls were used; in
fact, some data showed that the EC to TC ratio could range from 8
to 81%. Ibid. Because MSHA did not "at this time" know the ratio
between EC and DPM, MSHA decided to use TC rather than EC as the
surrogate for DPM. Id. at 5712 (JA 117).

After industry groups sued to overturn the 2001 rule, MSHA,
industry, and the Steelworkers agreed to assess the interference

problem through a 31-Mine Study. 68 Fed. Reg. 48,670 {(JA €00); JA



565%. Using a TC analysis, MSHA voided 61 of 464 samples bec§use of
interferences. JA 567. In light o©f that exp@riencg, MSHA
concluded that 1t had nc reasonable method of sampling TC to
determine DPM levels where oil mist or tobacco smoke wag present.
JA 588, 5689.

The 31-Mine Study also led MSHA to conclude, as had industry,
t%at the ratio of EC to TC is sufficiently stable for MSHA to use
EC as a surrogate for DPM. See JA 429, 442 (industry expert's
conclusion that EC was about 75% of TC for over 90% of the valid

'samples in the 31-Mine Study, and on average 77% of TC). MSHA

therefore agreed in the July 2002 partial settlement to propose a
rule changing the sﬁrrogate from TC to EC. &7 Fed. Reg. 47,288 (JA
413) . Ag reguested by commenters, including operators, JA 484,
498, 505-506, MSHA proposed a c¢hange only IZor the 2001 rule's
interim Iimit, which had been in effect gince July 20, 2002, o
give MSHA an opportunity to gather more information for a final
limit. 68 Fed. Reg. 48,668 {(JA 599).

In the 2005 rule, MSHA changed the 400 microgram TC interim
limit to a 308 microgram EC limit, using a conversion factor of 1.3
(400 = 1.3 x 308). 70 Fed. Reg. 32,944 (JA 805). The 308 limit is
based on evidence from the 31-Mine Study, supperted by NIOSH and
industry, that EC on average is 77% of TC (400 x .77 = 308). Id.
at 32,944-32,945; see, e.g., JA 488, 500, 502-503, 635, 638, 644.
MSHA recognized that the EC:TC ratio can vary considerably in

specific cases, but concluded that a 308 EC limit was appropriate

i0



because it was as protective of miners as the 400 TC limit and.was

feasible. 70 Fed. Reg. 32,899 (JA 760); see also id. at 32,944 (JA.
805) (EC measurement imposes fewer sampling restrictions and is

inherently more accurate); id. at 32,876 (JA 737) (results of

MSHA's 2002 and 2003 baseline sampling of all underground metal and
nonmetal mines, while not controlling for possible interferences,

showed a 93.6% concurrence between an EC sample x 1.3 and a TC
sample) .

After the 2005 rule, MSHA confirmed from enforcement samples
that 1.3 was the appropriate conversion factor for the interim
limit. 70 Fed. Reg. 53,287 (JA 880). MSHA questioned wﬁether 1.3
was appropriate for a lower final I1imit because the types of
controls needed to meet the lower limits could alter the EC:TC
ratio. Ibid. MSHA requested comments on an appropriate EC final
limit, and stated its intent to propose a separate rulemaking on an
EC to TC conversion factor for the final limit. Ibid.

After receiving a range of comments, MSHA decided in May 2006
that the record lacks sufficient evidence for a final EC limit,
other than at the 308 Ilimit. 71 Fed. Reg. 28,982-28,9583 (JA 1160-
1161) . Accordingly, the 2006 rule set the final limits at 308
micrograms of EC, effective May 18, 2006; 350 micrograms of TC,
effective January 20, 2007; and 160 micrcograms of TC {(the same as
the final limit set in 2001), effective May 20, 2008 (two years,
four months later than the 2001 rule's effective date). Id. at

259,012, MSHA stated its intent to convert the TC limits to EC

11



limits before January 20, 2007, and toc use the 1.3 conversion
factor for the 350 TC limit if the rulemaking is not complete by
that date. Id. at 28,983 (JA 1161).

c. Feasibility of compliance

i. Technological feasibility

Issues regarding technological feagibility have been a central
focus throughout this rulemaking history. In 2001, MSHA identified
a number of actions operatoré could take to reduce DPM levels in
their mines. To meet the interim limit, it determined that
operators could optimally use DPM exhaust filters, environmental
cabs, and ventilation. To meet the final limit, it deterﬁined that
operators could optimally use ﬁore filters and wventilation and
newer, less peolluting engines. 66 Fed. Reg. 5888, L58924-5895 (JA
293, 299-300). Other controls identified by the agency included
uzing low sulfur fuels, training miners on DPM controls, and
maintaining equipment. JId. at 5873-5879 (JA 278-284}. MSHA relied
on a peer-reviewed computer program called the Estimator to predict
that reducing DPM exposures to the prescribed Il1imits by the
effective dates could occur with the variousg controls. Id. at
5863, 5888 (JA 268, 273). The most contenticus issue concerned the
efficacy of ceramic filters. MSHA rejected operator arguments that
ceramic filters will net work in underground mining based on
evidence that they do work in Germany, England, and Scandinavia.

Id. at 5740-5744 (JA 145-149).
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To assist operateors in implementing the technology, the 2001
rule provided one and a half vears before the effective date of the
400 TC limit and an additicnal three and a half years before the
effective date of the 160 TC limit, during which periods compliance
assistance would be available. 66 Fed. Reg. 5860 (JA 265). The
rule alge provided that arn individual operator could have a single
ektension of up to two more years to reach the 160 limit basgsed on
technological infeasibility. Id. at 5861 (JA 266).

In attempting to settle challenges to the 2001 rule, MSHA

‘provided an additional vear of extensive compliance asgistance
before issuing citations for violations of the 400 limit beginning
July 20, 2003. 70 Fed. Reg. 32,873 (JA 734}; 67 Fed. Reg. 47,298
(JA 413). As part of that assistance, MSHA took baseline samples
between October 2002 and October 2003 of each mine subject to the
rule and found no samples exceeding the 400 limit in 63% of the
mines. 70 Fed. Reg. 32,879 (JA 740). MSHA also held meetings
throughout the country, provided information and in-mine compliance
asgistance, and worked with a partnership of industry, labor and
NIOSH, which was also providing information and assistance. Id. at
312,886-32,887, 32,916-32,917 {(JB 747-748, 777-778). In May 2002,
MSHA and NIOSH alsc alerted industry to a potential nitrogen
dioxide (NO.} problem when one type of filter is used under
marginal ventilation conditions and develcped a web-based,

comprehensive filter selection guide with step-by-step assistance
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to select appropriate filters. Id. at 32,922-32,923 (JA 783-784);
see www.msha.gov/nioshmnmfi1terselectionguide/dpmfilterguide.htm}

In the June 2005 rﬁle, MSHA again determined that the interim
limit, now expressed as 308 EC, is technologically feasible. 70
Fed. Reg. 32,915 (JA 776). In addition to the 2001 rulemaking
recocrd, MSHA relied on its compliance assistance and enforcement
experience, and on a NIOSH study, first reported.in 2004, that
showed ceramic filters work ;n underground mines in the United
States, and NIOSH's confirmétion of MSHA's determination that
cperators can work through filter implementation issues. Id. at
32,916, 32,927, 32,933 (JA 777, 788, 794); see also 71 'Fed. Reg.
28,961 (JA 113%) (82% of enforcemasnt samples between November 2003
and January 2006 were below the interim limit). MSHA also
concluded that a newly availabie innovation, biodiesel fuel, is a
feasible DPM control based on in-mine testing. 70 Fed. Reg. 32,937
(Th 788).

Taking a cautiocus apprcach in the 2005 rule, however, MSHA
expressed concern that some mines could .have difficulties
implementing the controls, particularly filters. 70 Fed. Reg.
32,918 (JA 77&). Accordingly, MSHA modified the 2001 rule to
permit operators to require miners to use respirators if feasible
engineering and administrative contrcocls dc not reduce DPM to
required levels. Id. at 32,915-32,%16 (JA 776-777). MSHA also
modified the 2001 rule to permit renewable extensions of time of up

to one year per renswal to meet the final limit, based on either
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technological or economic infeasibility, rather than a #single
extension of wup to two years based only on technological
feasibility concerns. Id. at 32,951 (JA 812). Acknowledging that
it lacked sufficient data to reduce the interim limit ®"at this
time," MSHA did not lower the limit in that rulemaking. Id. at
32,916 {JA 777).
| In September 2005, MSHA proposed to phase in the 160 final
limit set by the 2001 rule to become effective January 19, 2006,
through five annual reducticns between January 2007 and January
‘2011. 70 Fed. Reg. 53,293 (JA 886). MSHA proposed this approach
because it believed that operétors were having difficulty
implementing filtefs, that mines had not replaced engines asg
guickly as MSHA anticipated in 2001, and that logistical problems
existed in distributing biodiesel fuels to remote mining locations.
Id. at 53,283-53,284 (JA 876-877). MEHA reguested comments on
those igsues, 1id. at 53,283-53,287 (JA 876-880), and alsc "on
whether five vyears 1is the correct Cimeframe," and whether an
alternative to the annual reductions should "include an approach
such asg one or two reductions." Id. at 53,288 (JA 881).

In the May 2006 rule, MSHA, upon a review of the cumulative
rulemaking record, choge a three-reduction  approach, and
accelerated the effective date for the final limit from what had
been proposed. It continued the 308 EC (400 TC equivalent) limit
already in effect and kept the first proposed phase-in, a 350 TC

limit effective in January 2007, to provide a "necessary incentive’
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for operators to continue to implement DPM controls and not to
delay efforts to meet the final 160 limit. 71 Fed. Reg. 28,961 (JA
1139). MSHA determined that the limit is feasible because 78% of
MSHA enforcement samples between November 2003 and January 2006,
targeting miners with the highest levels of DPM exposure, are
already below that limit. TIbid.

In regquiring operators to meet the final 160 TC liﬁit by May
20, 2008, rather than by May!zo, 2011, as proposed (three vyears
faster than the 2005 proposaljbut two years and four months later
than the 2001 rule's effective date), 71 Fed. Reg. 29,012, MSHA
explained that it had "more definitive informaticn.on avgilability
of alternative fuels and the implementation issues" and accordingly
could not "justify further delays® in implementing the 160 limit
beyond May 2008. Id. at 28,972 (JA 1157). In particular, MSHA
relied on comments indicating greater availability of biodiesel
fuel, recent information on 2007 model year on-road engines that
have DPM emisgions 90% lower than existing EPA limits, and
developments in disposable filter technologies. Id. at 28,935-
28,939 (JA 1113-1117). MSHA explained that "these technclogies are
not sgubject to many of the difficult implementation issues that
have slowed the adoption of some DPM controls." Id. at 28,944 (JA
1122). MSHA also noted that DPM filters are commercially available.
for all heorsepower enginesg typically found in metal and non-metal
mines, id. at 28,947 (J& 1125), vyet few mines used filters to

control DPM exposures, id. at 28,964 (JA 1142). Since " [s]ome
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operators simply removed the controls instead of working through
these implementation issues," 1id. at 28,938 (JA 1116), filters
remained an underused contrel despite recent advances in the

technology.

ii. Economic feasibility

In 2001, MSHA determined that the annualized industry-wide
cbst of the DPM rule was $25.1 million. 66 Fed. Reg. 5889 (JA
2943 . Because thig cogt was less than 1% of the affected minest
$3.726 billion in 1998 gross revenue, MSHA determined that the rule

'was economically f@asible. Id. at 5887 (JA 282); JA 110.

In 2005, MSHA concluded that the 2005 revisions to the 2001
rule would result in a2 net sgavinges to industry. 70 Fed. Reg.
32,939 (JA 800). In the 2006 rule, MSHA adjusted its cost estimates
to reflect, among other things, possible increased costs to
industry of evaluating and implementing controls, and concluded
that the industry-wide cost of getting from the interim limit
currently in effect to the 160 final limit by May 20, 2008, was
58,454,853, 71 Fed. Reg. 28,958, 28,997 {(JA 1136, 117%). RBecause
that cost is only 0.175% of industry's $4,836,245,377 in revenue
for 2004, MSHA determined that the 2006 rule was economically
feasible. Id. at 28,958 (JA 1136).

d. Medical evaluation and transfer

The 2001 rule prohibited the use of respilrators to achieve
compliance except when MSHA approved their use based on a mine's

technological infeasibility of meeting the final limit or during
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temporary inspection, maintenance, and repalr work. 66 Feg. Reg.
5707, 5857-5858 (JA 112, 262-263). MSHA recognized that the well-
established "hierarchy of controlg® concept permitg the uge of
respirators to achieve compliance when engineering controls are
infeasible, but concluded that, except.where the rule zllowed
respirators, there would be no need for them. Id. at 5862 (JA
2%7). The rule did not require operators te provide medical
examinations and transfer rights to miners unable to wear
regpirators, although 30 U.S5.C. 81l1(a) (7) reguires such protection
'J[wlhere appropriate.”

After operators challenged the 2001 rule, MSHA agreed to apply
the "hierarchy of éontrols“ concept to permit regpirators when
engineering and work practice controls were infeasible. 70 Fed.
Reg. 32,868 (JA 72%9); 67 Fed. Reg. 47,298 (JA 413). MSHA decided
that requiring medical evaluation and removal was inappropriate for
the 2005 rulemaking because operators were voluntarily implementing
such provisions and the use cof respirators would be limited under
the interim limit established in 2005. 70 Fed. Reg. 32,957-32,958
(JA 818-819).

| After the Steelworkers challenged the 2005 rule's failure to
require medical evaluation and transfer in No. 05-1197, MSHA sought
comments on whether it should adopt specific provisions to impose
such requirements. 70 Fed. Reg. 53,289 (JA 882). The 2006 rule
regquires medical evaluation and transfer because MSHA estimated

rhat more miners could be reguired to wear respirators for longer
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periods when the final limit set by the 2006 rule goes into effect.
71 Fed. Reg. 28,590 (JA 1168). MSHA also explained that the 2006
rulemaking reccrd established a need for medical evaluations
because wearing a respirator places a physiological burden on the
person wearing it that could cause illness, injury, or even death,
depending on the person's medical condition. Id. at 28,986 (JA
1164). MSHA required transfer rights so that a miner would give
truthful information during a ﬁedical examination rather that false
information to protect his or her job. Id. at 28,990 (JA 1168).
SUMMARY OF ARGUMENT

I.A. MSHA met its burden, under Naticnal Mining Association

v. MSHA, 116 F.3d 520, 527-528 (D.C. Cir. 1997), of establishing,
"at most," a significant risk associated with having no DPM
gstandard at all. MSHA determined £rom in-mine sampling that
underground metal and nonmetal miners were exposed to DPM levels up
to 200 times higher than the most heavily polluted urban areas and
up tc 10 times higher than the most heavily exposed workers in
other occupaticnal groups. MSHA then determined from an extensive
body of scientific evidence that DPM presents a material risk of
lung cancer and other adverse health effects that is far higher
than the 1 in 1000 risk that courts consider significant.

Because MSHA found a significant risk at the lowest 160 limit
get by the rules -- a 1limit based on feasibility -- MSHA was not
required to establish a "dose-response" relaticnship between DPM

and adverse health effects at various levels of exposure. Like the
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EPA, MSHA may regulate DPM without walting for research onwwhether
clean engineg c¢reate a nanoparticle health risk. Industry's
concern with NO; is a filter-selection issue resolvable by
increased ventilation or use of a different filter. MSHA was not
required to accept an industry-retained expert's inability to find
a significant risk from DPM because MSHA's interpretation of the
éata is supported by a body of reputable scientific thought that
inciludes NICSH, IARC, EPA, Germany, California's EPA, and NIH.

B. MSHA reasconably chose carbon-based limits as a surrogate
for DPM because the only acceptable method that MSHA found for
measuring DPM for compliance purposes, the NIOSH 5040 method,
measures only the cérbon parts of DPM. Using carbon as a surrogate
was thus a rational choice and dcoes not mean that MSHA is
regulating carbon and not DPM, a probable human carcinogen. As in

National Petrochemical & Refiners Agsgociation v. EPA, 287 F.34

1130, 1142 (D.C. Cir. 2002), MSHA'g ability to measure DPM
accurately concerns only the agency's power to find a viclation and
is not a basis to upset the DPM rules. Because MSHA intends to
feliow an enforcement strategy for the 350 TC limit that uses TC
and EC measurements and intends further rulemaking to convert the
final 160 TC limit to an EC limit before the 160 limit's May 2008
effective date, this Court need not decide in this case whether TC
or EC ig the preferable surrogate for DPM. If the Court reaches

that issue, it should conclude that MSHA can reasonably rely on

either TC or EC.
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II.A. MSHA established that the DPFM limits are technologically
feasible by proving a reasonable possibility, based on credible
sources of informaticn, that a typical firm will be able to develop
and install controls to meet the limits in most of its operations.
Studies in underground metal and nonmetal mines nave shown that
ceramic filters, while not problem-free, can reduce exposures to
the 160 TC limit, and MSHA continues to assist operators in
properly selecting, installiﬂg, and maintaining filters. Cleaner
engines can also meet the 160 TC limit, as reasonably shown by
MSHA's Estimator program, and industry does not dispute MSHA's
conclusion that buying a new engine can pay for itself inliess than
three years because of fuel efficiency. Bicdiesel fuel ig also
effective 1n reducing DPM, and operators' ability tc use
ventilation and environmental cabs 1s not as limited as industry
argues. MSHA case files show that some mines are already meeting
the 160 TC limit and that other mines can do so. The availability
of resplirators and renewable extensions and cperators' ability to
raise feasibility issues in enforcement proceedings also support
feasibility.

B. MSHA reasonably predicts that industry can meet the
deadlines set by the 2006 rule. Industry can meet the January 2007
deadline for the 350 limit because 78% of MSHA enforcement samples
between November 2003 and January 2006 were already below that
limit. The record also shows that industry can meet the May 2008

deadline for the 160 limit. That record shows that MSHA prudently
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reexamined its 2001 feasibility determination after ipdustry
challenged the 2001 rule and adjusted its views in light of new
evidence. In 2005, MSHA proposed phasing in the 160 limit in five
steps between 2007 and 2011, but based on new information, MSHA
determined in 2006 that biodiesel was more readily available and
easier to use than MSHA had predicted, that a disposable filter
téchnology with few implementation difficulties could be used in
underground metal and nonmetal mines, and that 2007 on-road
engines, which reduce DPM by S$0% from current EPA limits, would
have built-in filters and could be wused in mining. That
information, along with other expected advances in DPM control
technoliogy and gains expected once industry overcomes 1ts
reluctance Lo try filters or work through implementation issues,
supports MSHA's conclusion that May 20, 2008 1is a realistic
effective date for the final 160 TC limit and that it could not
justify a delay in that limit beyond that date.

IITI.A. MSHA reasonably included a provision for medical
evaluation and transfer to protect miners who cannot safely wear
respirators. The Mine Act specifically authorizes such a
provision, and the record supports MSHA's conclusicn that medical
evaluation will prevent miners who are physically unable to wear a
respirator from doing so, and transfer rights will encourage miners
to give truthful information during an examination rather than
false infcrmation to protect their jobs. Industry's concerns with

regpirators are meritless because they supported respirators in
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2005, successfully gave medical evaluations, have no basis for
predicting that large numbers of miners will have to wear
regpirators, and are 'unlikely‘ to be affected by the transfer
provigions, which will likely apply to fewer than five miners
industry-wide at any cne time.

B. MSHA complied with notice and comment requirements in
promulgating the medical evaluation and transfer provisions because
MSHA's proposal expressly askéd for comments on the issue and set
out the text of the provision it wag considering. MSHA's choice of
a May 2008 effective date for the 160 limit is a logical outgrowth
of the proposed five step phase-in between January 2007 aﬁd January
2011 because MSHA gave notice that 1t was considering a range of
options and the May 2008 date is within the range available to MSHA
and advocated in comments. MSHA's reliance on new information
concerning disposable filters and low-emission engines also
satisfies notice-and-comment reguirements. MSHA's proposal asked
for information on the types and sizes of filters that industry had
evaluated, and disposable filters were one of those types. MSHA
also asked for information on indﬁgtry‘s use of low-emission
engines, which made it perfectly predictable that MSHA could obtain
new information about theose engines during the rulemaking.
Industry alsco shows no harm from MSHA's use of new engine
information.

C. Industry lacks standing to argue that MSHA failed to

comply with the Data Quality Act. That Act directes the Office of
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Management and Budget to issue guidelines to agencies concerning
informatlion that agencies maintain and disseminate. Because thé
Act creates no legal rights in third parties, industry lacks
standing to challenge an agency's failure to comply with it, as in

Salt Institute v. Leavitt, 440 F.3d 156, 1592 (4th Cir. 2008).

Permitting judicial review would interfere with agencies' ability

to promulgate reasonable and necessary health and safety standards

1

under their statutory mandates.
ARGUMENT
This Court reviews Mine Act rules under the "arbitrary and

capricious" standard of review. National Mining Ass'n v. MSHA, 116

F.3d4d 520, 527 (D.C. Cir. 1%897). Under that standard, the Court
presumes the validity of agency action that has a rational basis.

American Trucking Assg'ms v. EPA, 283 F.3d 355, 362 (D.C. Cir.

2002). The Court does not judge the merits of competing expert
views, and will uphold the agency's choice between experts if it is
reagonable and supported by the record, even if the record may also

support other conclusions. Ibid. That limited review is

appropriate because MSHA's rules involve "peolicy Jjudgments in areas
where gpecific factual findings cannot always realistically be

made." 8. Rep. No. 95-181, at 21 (1977).
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I. MSHA REASONARBRLY DETERMINED THAT DPM PRESENTS SIGNIFICANT
RISKS OF MATERIAL HEALTH IMPAIRMENT SUFFICIENT TO JUSTIFY

THE CARBON-BASeD EXPCSURE LIMITS SET IN 30 C.F.R.
57.5060(b) FOR UNDERGROUND METAIL AND NONMETAL MINES

A. The rules address a significant risk of material health
impairment from DPM

In promulgating standards dealing with toxic materials or
harmful physical agents, the Secretary must "set standards which
most adequately assure on the basis of the best available evidence
that no miner will suffer material impairment of health or
functional capacity even if such miner has regular exposure to the

" hazards dealt with by such standard for the period of his working
iife." 30 U.S.C. 811(a) {6) (). This Court has guesticned whether
the Secretary must find a significant risk of material harm and has
concluded that when existing Mine Act standards do not address a
health or safety issue, the Secretary is reguired, "l[alt most," to
identify a significant risk associated with having no standard at

all. National Mining, 116 F.3d at 527-528. Once that risk is

shown, the appropriate standard to address the risk "is a technical
decisicn entrusted to the expertise of the agency rather than the
conjecture of the Court." Id. at 528.

Before 2001, MSHA did not regulate DPM, the non-gasgseous part
of diesel engine emissions. See 57 Fed. Reg. 500 (Jan. 6, 1992).

Thus, the Naticnal Mining standard applies.

MSHA's 2001 rule easlily satisfies that standard, which "at
most" reqguires a finding of significant risk and then gives the

agency broad discretion to set the appropriate limit. Following an
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advisory committee recommendation that DPM should be regulated
separately from the gaseous. elements of diesel exhaust, MSHA
reasonably chose not to treat the agency's general air contaminants
standard as a sufficient regulation of DPM. See Jt. Br. 15

(contending "pre-existing limits on diesel exhaust gases" makes DPM

regulation unnecessary); In re United Mine Workers, 190 F.3d 545,
547-548 (D.C. Cir. 1%%%)., Instead, MSHA reasonably determined that
DPM pecsed a significant risg of harm to undergrcound miners and
required regulation.

MSHA first determined from itg measurements of samples in 27
underground metal and nonmetal mines that underground miners were
exposed to DPM levels up to 200 times higher than in the most
heavily polluted urban areas and up to 10 times higher than the
most heavily exposed workers in other occupaticnal groups. 66 Fed.
Reg. 5756-5758, 5764 (JA 161-163, 169). MSHA therefore reasonably
determined that the rigks to underground minerg from DPM are
greater than the risks to employees in surface mines or in other
industries where DPM exposures are far lower. Id. at 5708, 5759-
5760 (JA 113, 164-165%); see Jt. Br. 21.

MSHA then analyzed an extensive body of current scientific
literature on the risk of DPM exposure -- apart from possible risks
from gasecus components of diesel exhaust, 66 Fed. Reg. 5734 (JA.
139) -- and concluded that DPM presents a material risk of lung
cancer and other adverse health effects even at the lowest limit

(160 TC)} =set by the 2001 rule, a limit based on feasibility. Id.
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at 5848-584% (JA 253-254). MSHA further concluded that the Fisk of
lung cancer death was between 83 and 830 per 1000 miners exposed Lo
observed DEM levels at underground metal and nonmetal miners over a
45-year woxking life. 1Id. at 5834 (JA 259); see also JA 102-109.
Because that risk is well above the "one in a thousand” odds of a
fatality that can be considered significant when dealing with a

toxic substance, Industrial Union Dep't v. American Petroleum

ITnstitute, 448 U.S. 607, 556 (1980) {plurality); International

Union, UAW v. Pendergrass, 878 F.2d 389, 392 (D.C. Cir. 1989%), MSHA

'réasonably concluded that the risk was significant.

Because MSHA found a significant risk even at the lowest 160
TC limit set by thé ruleg based on feasibility cconstraints, and
rhose rules were regulating DPM for the first time, MSHA was not
required, contrary to industry's argument, to establish a "dose-
regponse" relationship between DPM and adverse health effects at
various levels of exposure. See Jt. Br. 21-22. Instead, MSHA only
had to establish a significant risk of having no rule at all.

National Mining, 116 F.3d at 527-528; see also 66 Fed. Reg. 5842

(JA 247) (explaining that under the OSH Act, see American Textile

Mfgrg. Inst. v. Donovan, 452 U.S. 490, 505 n.25 (1%81); Jt. Br. 22,

dose-regponse relationship 1s a sufficient but not necessary way to
show significant risk). MSHA also has evidence of an exposure-
response relationship. 71 Fed. Reg. 28,928 (JA 1106); 66 Fed. Reg.
5842 (JA 247); see alsc JA 72 (NIOSH conclusion that relative risks

of cancer in a German study of underground nonmetal miners are
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correlated with intensity of exposure); JA 327 (EPA's conclusion
that the magnitude of patholegical changes in the respiratory tract
"ig determined by the dose delivered to the respiratory traét and
is attributable to both the carbon core and the adsorbed organic
materials").

MSHA's finding of a significant risk is also not undermined by
MSHA's recognition, in 2001, that further research was needed to
determine whether newer, cleager engines c¢reate a health risk by
generating more 'nanoparticleé than older engines and whether
filters were the only effectivé way to remove nanoparticles. 66
Fed., Reg. 5735-5738 (JA 140-143); see Jt. Br. 15-16, 22. | Like the
EPA, MSHA may regulate one pcllutant without first "determining how
that regulation would affect the levels of all other pollutants."

American Trucking, 283 F.3d at 370. Prohibiting MSHA from

regulating DPM because the nanoparticle issue needs further
research would not only "hamstring the Agency," ibid., but would
call into guestion the EPA's rules mandating newer, cleaner

engines, which thisgs Court has upheld. Naticnal Petrochem., &

Refiners Ass'n v. EPA, 287 F.3d 1130, 1134 (D.C. Cir. 2002}.

MSHA's finding of a significant risk is also not undermined by
the increase in NO; during a NIOSH test of a filter at an industry
mine. Jt. Br. 22. As MSHA explained, the increase cccurred because
the mine used a type of filter (platinum-coated, passively
regenerating) that MSHA and NIOSH had warned industry about, and

the mine lacked sufficient ventilation. 70 Fed. Reg. 32,929 (JA
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7%0); see JA 3895-350 (warning). Using other filters would avoid
the problem, JA 509-510 (NIOSH), as would adequate ventilation. 70
Fed. Reg. 32,9821 (JA 782) (discussing Kennecott's reported success,
JA 645, 1n managing NO, through wventilation).

Finally, the inabkility of an industrywretained expert to see
that MSHA's rules address a significant risk, Jt. Br. 20, does not
uﬁdermine MBHA's contrary finding because MSHA explained why it
disagreed with this expert, 70 Fed. Reg. 32,9210-32,914 (JA 771-
775), and MSHA's interpretation of the data is "supported by a body

of reputable scientific thought.” Industrial Union Dep't, 448 U.S.

at 656 (plurality); see alsc American Trucking, 283 F.3d at 362;

Building & Constr. Trades Dep't v. Brock, 838 F.2d 1258, 1266-1267

(D.C. Cir. 1888). Peer vreviewers stated that MSHA made '"a
systematic and effective case for demonstrating the potential for
material dimpairment.” JA 24, NIOSH agrees with MSHA that DPM
presents a significant risk even at the 160 TC level. JA 58, 1032.
IARC, EPA, Germany, California's EPA, and the National Toxicology
Program o©f the ©National Institutes of Health have also
characterized DPM as at least potentially carcinocgenic. 70 Fed.
Reg. 32,911 (JA 772); 66 Fed. Reg. 5840 (JA 245). The only

reasonable conclusion, as this Court recognized, is that DPM is
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"harmful to the environment and human health.® National

Petrochem., 287 F.3d at 1134.%

B, MSHA reasonably chose carbon-based limits as surrogates for
measuring DPM exposures

MSHA explained when it did its risk assessment in 2001 that it
was regulating DPM, but setting carbon-basgsed limits as a surrogate
for DPM, because MSHA could not measure DPM directly for coﬁpliance
purpcses. 66 Fed. Reg. 5706, 5711-5712 (SA 111, 116-117). That
approach is reasonable because the only acceptable method that MSHA

.fpund to sample for compliance purpeoses, the NIOSH 5040 method,
méésures only the carbon portions of DPM, 1i.e., the elemental
carbon core (EC) and the adsorbed carbons that, together with the
elemental core, equals total carbon (TC). Id. at 5718-5722 (JA
123-127) (MSHA discussion of available methods); JA 422 (industry
experts recognize "growing agreement" that the NIOSH 5040 method
"igs the most sensitive and specific method available" for
evaluating DPM exposures). Studies that MSHA relied on for its
risk assessment also used surrogates for DPM, including carbon-

based sgurrogates. See, e.g., 66 Fed. Reg. 5851 (JA 2546)

(discusgsing EC surrogate in Stayner and Steenland studies and TC in

Saverin study). At least two countries use carbon-based surrogates

' Industry incorrectly states {(Jt. Br. 19) that the record has no
evidence that underground metal/nonmetal miners have suffered
material health impairment from DPM. See JA 61 (Saverin study); JA
73 {attachment to NIOSH comments). NICSH also told MSHA more than
seven years ago not to delay rulemaking until completion of an
ongoing NIOSH/NCI study of metal and nonmetal miners. JA 5%; see

Jt. Br. 4.
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for DPM. Id. at 5846 (JA 251) (BEC limits for Germany); JA 513 (EC
limit for Switzerland); http://www.dieselnet.com/standards. TC and
EC are also toxic materials or harmful physical agents in their own
right because each "contribute([s] to the adverse health effects of
miners caused by éxposure to DPM." 71 Fed. Reg. 28,985 (JA 1163);
see also 70 Fed. Reg. 32,898 (JA 759); JA 228 (EPA's conclusion
that "both the particle core and the assgscociated organic compounds
have demonstrated carcinogenic properties").

Accordingly, there is no merit to industry's argument that the
DPM rules are "ultra vires" because (a) they regulate TC and EC
rather than DPM and (b) neither TC nor EC has been shéwn to be
"toxic materials" or "harmful physical agents" under 30 U.S.C.
81l1i(aj) (6)(RA). Jt. Br. 14. Nor is there any merit to industry's
argument that oxides of nitrogen (NO,) are a surrogate that MSHA

can use 1in measuring DPFM. Jt. Br. 15. Nitrous oxides are gases,

not part of DPM. See National Petrochem., 287 F.3d at 1134 {citing
EPA's separate limits for NO, and DPM). MSHA's recognition that
"engine manufacturers" subject to the EPA rule can indirectly
control DPM emissions by contreolling NO, emissions, 66 Fed. Reg.
5716 (JA 121); see Jt. Br. 15, does not remotely suggest that NO4
can be used to measure DPM in a mine atmosphere. MSHA's only
rationally avallable choice was to decide between TC and EC ag the

appropriate surrogate for DPM.

In National Petrochemical, this Court held that even if the EPA

could not measure DPM accurately, that "would not provide a basig®
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to upset the EPA rule setting 2007 model-year diesel %mission
standards for engine manufacturers because pessible measurement
error "'merely deprives the agency of the power to find a violation
of the standards, in enforcement proceedings.'" 287 F.3d at 1142
{citation omitted; court's emphasisg). The same rationale applies
here. Industry's argument that MSHA cannct accﬁrately measure DPM,
céntrary to MSHA's beliief that it can, means at most that MSHA may
have difficulty enforcing the DPM limits 1t has set. Those
pogsibilities provide no basis for invalidating the standards as
'beyond MSHA's power to regulate.

Moreover, National Petrochemical recognized that "igsues about

the reliability of {ﬁPM} testing methods can be addressed at a later
gtage." 287 F.3d at 1142. That raticnale may apply here because,
although & Mine Act health or safety standard can be challenged only
within a 60~day period after it is promulgated, 30 U.S.C. 811(d),
MSHA's expressgsed policy for enforcing the 350 TC limit (EC x 1.3} is
set out only in the preamble, 71 Fed. Reg. 28,978 (JA 1156), and

therefore is not a health or safety standard. See National Indus.

Sand Ass'n v. Marshall, 601 F.2d 68%, 711-712 (3d Cir. 1979)

(premature to review preamble statement on how standard would
apply). The 160 TC limit is part of the 2006 rule, but review of
that limit may also be premature because MSHA has stated its intent
to change the limit tec an EC limit before the 160 limit beccmes
effective. Accordingly, the Court may decide that issues concerning

TC and EC are better reviewed later, when MSHA attempts to enforce
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the 350 TC limit sget by the 2006 7rule or a Ifuture EC limit
corregponding to the 160 TC limit,

If the Court chooses to address MSHA's choice of a surrcgate,
it should ccnciude that MSHA reasonably selected EC as the
surrogate for the 308 limit while keeping TC as the gurrogate for
lower limits pending a rulemaking to convert the TC limits to EC
limits. Ag discussed above, MSHA has to use either TC or EC as a
surrogate for DPM hecause the only acceptable method of sampling
for compliance purposes, the NICSH 5040 method, measures only TC

"and EC.

Morecover, MSHA's choice of EC and TC surrcgateg in the 2006
rule is reascnable. The results of the 31-Mine Study, NIOSH, and
industry comments all support the 308 EC limit that is currently in

effect. See, e.g., JA 429 (operator's expert found that EC was on

average 77% of TC in over S0% of samples in 31-Mine Study); B:CORR-
13 at 1 (NIOSE adheresg to its view that TC is 60-80% EC, based in
part on twe recently completed NIGSH studies) (copy attached); JA
532-502 (NSBGA); JA 635 (NMA); JA 638 (Placer); JA 644 (Kennecott);
JA 651 (MARG) . EC is alsoc easier toc measure and more directly
correlates with DPM than TC because a TC measurement may include
non~-DPM interferences while DPM is the only source for EC on
samples taken from underground metal and nonmetal mines. JA 1038
{NIOS8H); 70 Fed. Reg. 32,871 (JA 732).

It makes no difference that MSHA recognized some statistically

significant variation in the EC to TC ratios, Jt. Br. 17, 21. A
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gimilar issue was presented in United Steelworkers v. Marshall, 647

F.zd 11889, 1259—1263 (D.C. (Cir. 198C¢). There, OSHA adopted a
standard that used air levels of lead as a surrogate for regulating
blocd levels of lead, despite an admitted lack of an exact
correlation between air-lead and blood-lead measurements. Id. at
1259. This Court upheld OSHA's reliance on a report that predicted
a 70.7% correlation between the air and blood levels, despite
evidence that the correlationjwas less. Id. at 1261. The Court
reasoned that in an area of gcientific uncertainty, OSHA has "broad

digcretion to form the best possible sclution," id. at 1259, and

upheld O©OSHA's choice Dbecause it was ‘"within a ‘'zone of
reasonablenegs. ' Id. at 1263 (citation omitted; courtis
emphasis) .

That rationale applies here. The correlation between EC and
TC, at least at the 308 EC level, is even stronger than the 70.7%

correlation upheld in Steelworkers because MSHA sampling shows a

§3.6% correlaticon between TC measured directly and TC measured by
muiltiplying EC by 1.3, based on the assumption that EC is about 77%
of TC. 70 Fed. Reg. 32,876 (JA 737); see also id. at 53,287 (JA
880) (enforcement samples show that 1.3 1is the most appropriate
conversion factor). Given MSHA's possible choices (EC or TC), and
MSHA's wide discretion, the choice of EC falls well within the zone
cof reasonableness.

TC, which is used for the January 2007 and May 2008 limits, is

also a reascnable surrogate for DPM because TC is consistently 80-
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85% of DPM. 66 Fed. Reg. 5719 (JA 124); JA 677. The dif;iculty
with TC, as MSHA has recognized throughout these rulemakings, is
that the organic (non-elemental) carbon portion of TC is prone to
interferences from non-DPM gources. MSHA reasonably believes that
it can account for possible interferences by not citing a sample
that exceeds the 350 TC limit set to take effect on January 290,
2507, unless the sample's EC measurement x 1.3 also exceeds the 350
limit. That belief is reasonable because the 250 TC limit is close
to the 400 TC limit, and industry agreed that an EC x 1.3 check was
.apyropriate at the 400 level. 67 Fed. Reg. 47,298 (JA 413). NIOCSH
has also stated that one of MSHA's concerns -- that ceramic filters
may affect the DPM:EC relationghip, 70 Fed. Reg. 53,287 (JA 880) -~
applies only when the filters "dominate the overall DPM ambient
concentrations." JA 1038. Queenstake Mining, which no longer
challenges the DPM rules, also recommended using the conversion
factor. JA 1061.°
If necessary, MSHA could also enforce the 160 TC limit set to
take effect May 20, 2008, despite industry assertions that MSHA

admitted it cannot measure TC or convert it to an EC limit at the

? MSHA is also developing an error factor to account for sample
variations at the 350 level, which may differ from the error factor
MSHA used at the 400 level. 71 Fed. Reg. 28,578 (JA 1156). Among
other things, an error factor addresses concerns that the normal
O8HA and MSHA use of a single sample to determine compliance may
not accurately measure a miner's exposure. 63 Fed. Reg. 58,117 (JA
29); Secretary cof Labor v. Agarco, Inc., 1% F.M.S.H.R.C. 10387,
1130-1136 (ALJ 1997), pet. dismissed, 20 F.M.S.H.R.C. 1001 (1998),
pet. dismigsed, 206 F.3d 720 (6th Cir. 2000).
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lower limit. Jt. Br. 10, 16-17. MSHA admitted only that TC ié not
a reliable surrogate for DPM when potential interferences such as
cil mist or tobacco smcke are present. 70 Fed. Reg. 32,871, 32,894
(JA 732, 755). In practical termsg, this means that MSHA can enforce
the 160 TC limit by sampling miners not subject to interferences.
See 71 Fed. Reg. 28,966 (JA 1144) (MSHA voided 61 of 464 samples in
31-Mine Study because of interferences). Alternatively, MSHA could
try to calculate the amount offTC attributable to interferences and
cite only when a sample exceeds the 160 TC limit, plus an error
factor, plus an amount attributable to possible interference. See
JA 26 (article suggesting that an adjustment can be made for the
presence of nondiesel carbon sources); JA 87-88 (MSHA tests
measuring amount ©f organic carbon from cigarettes); JA 92-94 (MSHA
rests measuring amount of organic carbon from oil mist). Such
limitations on MSHA'S enforcement are & reason MSHA intends to
convert the 160 TC limit teo an EC 1imit before May 20, 2008;
indeed, work on developing an appropriate conversion factor at the
lower limit is already underway and will be the subiect of later
rulemaking. Possible difficulties enforcing the 160 TC limit over
a vear and a half from now are not a reason for the Court to
conclude that MSHA cannot accurately measure DPM for enforcement

purposes, much less that the DPM standard itself is invalid ab

initio.
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IT1. THE DPM EXPOSURE LIMITS ARE TECHNOLOGICALLY FEAS%ELE

To establish technological feasibility, MSHA "must prove 'a
reasonable possibility that the typical firm will be able to
develop and install engineering and work practice controls that can

meet the PEL in most of its operations.'" American Iron & Steel

Inst. v. OSHA {(AISI), 939 F.2d 975, 980 (D.C. Cir. 1991} ({(guoting

Steelworkers, 647 F.2d at 1272); see S. Rep. No. 85-181, at 21

{1877} (Mine Act, like the Occupational Safety and Health Act

construed in Steelworkers, is technology forcing). MSHA can do so

!by "tpointing to technology that is either already in use or has

been conceived and is reascnably capable of experimental refinement

and distribution within the standard's deadlines.'™ AISI, 929 F.2d
at 980 (guoting Steelworkers, 647 F.2d at 1272). MSHA's cobligation
is thus merely to "'identify the major steps for improvement'"

without having to provide "'detailed solutions to every engineering

problem. ' National Petrochem., 287 F.3d at 1136 (citation

omitted) .

Technological feasibility does not require proof that all
companies subject to a standard can comply with it. Instead, MSHA
"rcan impese a standard which only the most technologically
advanced plants in an industry have been able to achieve -- even if
only in some of their operations some of the time.'"™ AISI, 939

F.2d at 1002 (quoting Steelworkers, 647 F.2d4 at 1284). Moreover,

MSHA "need not prove feasibility with 'certainty,'" and this Court

will defer to MSHA's feasibility determinations 1f MSHA '"mzkes
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reagonable predictions based on 'credible sources of information'’

(e.g., data from existing plants and expert testimony)." ;g{ at

980 (quoting Steelworkers, 647 F.2d at 1265, 1266).

MSHA fully met those requirements by (&) identifying controls
that can meet the lowest, 160 TC, limit set by the DPM rules (as
well as the interim 308 EC and 350 TC limits) and (B) making a
reasonable prediction based on the entire record that industry as a
whole will be able to meet thej160 limit by May 2008 as well as the
35¢ limit effective in ajanuéry' 2007. Accordingly, industry's
tendentiocus arguments that MSHA failed to engage in '"reascned
decisionmaking® in its findings of technological feasibility must
fail. Jt. Br. 25.

A. Controls exist £o meet the 160 TC limit

1. Throughout these rulemakings, MSHA has identified engine
filters, low-emission engines, ventilation upgrades, environmental
cabg, and alternative fuels such as biodiesel as wayg to meet the
applicable DPM limits. 71 Fed. Reg. 28,938 (JA 1116); €6 Fed. Reg.
5713, 5746 (JA 118, 151). Consistent with industry's general
preference for flexible performance standards, MSHA allows
operators to pick the control or combinaticon of controlg that works
begt in a particular mine, although MSHA has predicted that to meet
the 160 TC limit, operators will have to use filters and low-

emission engines. See, e.g., 71 Fed. Reg. 28,536, 28,938 (JA 1114,

1116) .
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several studies have shown that ceramic filters can meet the
160 TC 1limit. The Diesel Emissions Evaluation Project in Canada
(DEEP) reported a long-term gsoct removal of more than 99% for both
heavy-duty and light-duty wvehicles at one mine, JA 831, and
reductions of D?M to 50 micrograms at another mine. JA 712. A
NISOQ gtudy at the Stillwater, Montana mine showed that filters
lowered EC from more than 1000 micrograms Lo between 149 and 15
micrograms, JA 725, Table 5, aﬁd an MSHA study at the Greens Creek,
Alaska mine showed that filﬁers reduced TC (EC x 1.3) to 139
microgramg and lower. JA 695, § 4.2.

MSHA recognizes that operators must carefully select; install,
and maintain filters for them to work properly. MSHA has therefore
provided comprehensive compliance assistance and in Pebruary 2003
developed with NIOSH an internet-based filter selection guide
(www.msha.gov/nioshmnnfilterselectionguide/dpmfiltergquide.htm) to
address filter implementation issues. 68 Fed. Reg. 48,695 (JA
603); 71 Fed. Reg. 28,%68 ({(JA 1146} . These steps go well beyond
MSHA's obligation merely to "'identify the major steps for
improvement'" without providing "'detailed solutions to every

engineering problem, '" National Petrochemical, 287 F.3d at 1136

(citation omitted), and support NICOSH's assessment more than three
yvears ago that implementation issues can be golved. JA 587-598; see
also JA 1035 (NIOSH adheres to that assessment). In short, what
has been lacking thus far has been industry's will, not a way to

overcome obstacles to implementation.
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Cleanery engines can also meelb the 160 TC limit. The EPA Tiexr
1 and Tier 2 emissions standards applicable to engines introduced
into underground metal and nonmetal mines after January 2001
require emissions c¢f less than 0.1 grams per horsepower hour for
on-road engines and a somewhat higher range for off-road engines.
30 C.F.R. 57.5067 (Table). Engines introduced into mines before
ﬁhen can have emission rates three to five times higher. See,
JA 571-5925 (MSHA's Report on 31-Mine Study, Mine by Mine

e.9..,

Analysis Using Estimator for Mines D, H, L pt. 2, M, T); 71 Fed.

‘Reg. 28,949-28,550 (JA 1127-1128) {discussion of old Toyota pickup
truck, which may not be suitable for a filter). Replacing such
engineg with a Tier 1 or Tier 2 engine would therefore reduce
emission rates by 66 to 80%, which could permit compliance with the
160 TC limit, particularily if the replaced engine has a high
horsepower and runs for most of a shift. See ibid. Replacing a

dirty on-road engine with a Tier 4 engine, which is 90% cleaner

than the Tier 1 or Tier 2 standards, National Petrochemical, 287

F.3d at 1134, would be even mere likely to reduce emissions below
the 160 TC limit.

Industry admits that clean engines can reduce DPM levels, 71
Fed. Reg. 28,963-28,%64 (JA 1141-1142); JA 1045, and does not
dispute MSHA's conclusion that buying a new engine can pay for
itself in less than three vears because of increased fuel
efficiency. 71 FPed. Reg. 28,972 (JA 1150). Instead, dindustry

complains about MSHA's use of a peer-reviewed, published program
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called the "Estimator," JA 95-99, to predict the amount of _
reductiong that will result from clean engines and other controls.
Jt. Br. 27-28. MSHA hag repeatedly explained that its Estimator
predictions are based on a mine's actual data, rather than
laboratory data as claimed by industry, Jt. Br. 28, and show '"good
agreement" with the DPM reductions that actually occur when
controls are installed. 71 Fed. Reg. 28,%42 (JA 1120); 70 Fed.
Reg. 32,920 (JA 781). An induséry expert has also conceded that the
Estimator's math "cannot be challenged." JA 457. Accordingly, the

Egtimator 1s a "creditable source of information' that bolsters

MSHA's "reasonable predicticns," Steelworkersg, 647 F.2d at 1266,

rather than a reason tc second-guess MSHA's conclusion that new
engines can meet the 160 TC limit.’

Ventilation, environmental c¢abs, and biodiesel fuel are also
effective tools in reaching the 160 TC limit. See Jt. Br. 40
(agreeing that wventilation and environmental cabs can be
effective); JA 692 § 7 {(study reporting £9% TC reduction with 50%
bicdiesel); JA 726 (study reporting 26% and 48% EC reductions with

20% biodiesel and 50% reductions with 50% biodiesel). Mines'

(]

>  Industry also makes the nonsensical argument {(Jt. Br. 29) that
the Estimator is speculative because it was designed for measuring
"ambient air" and MSHA changed the 2001 rule from an "ambient DPM"
standard to a permissible exposure limit (PEL). The 2001 rule set
a concentration limit rather than a PEL because MSHA intended to
use area and occupational samples as well as personal samples to
enforce it. The 2005 and 2006 limits are PELs because MSHA agreed
with industry not to use area or occupational sgamples. That change
in how MSHA measures ambient air is irrelevant to the Estimator's
predictions on the effect of controls in reducing DPM.
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ability to upgrade wventilation is not as limited as industrywargues
because it is an attractive option for many and perhaps most mines
despite MSHA's recognition of its impracticality for some mines. 71
Fed. Reg. 28,955 (JA 1133). Moreover, even in multi-level metal
mines, see Jt. Br. 40, ventilation could be improved by such things
as proper fan placement and maintenance. 71 Fed. Reg. 28,954 (JA
1132); gee JA 701-705 (MSHA report on Stillwater assistance,
discussing leaks in ventilation tubing and recirculation of exhaust
air because fans were in wrong positions). Cabs are also more
‘aQailable than industry asserts, despite MSHA's recognition that
they may not be feasible in mines with narrow openings and low
celilings, because they are frequently used in underground stone
mines. 71 Fed. Reg. 28,9532-28,954 (JA 1131-1132). Again, what has
been lacking ig a will, not a way.

Although this evidence by itself satisfies MSHA's burden of
"tpointing to technology that is either already in use or has been
conceived and is reascnably capable of experimental refinement, '"
AISI, 9395 F.2d at 980 (citation omitted), MSHA has more evidence in
its case files, which show that some mines are already meeting the
160 TC limit. See JA 561-971 (February 9, 2008 report on study at
Martin Marietta's Sully Mine); JA 1099%-1100 (MSHA's enforcement
sampling shows that in the last year 48.6% of samples were under
the 160 TC limit); see also JA 949 (Huber Limestone mine is under
160 TC). The files alsc show that other mines can meet it. See JA

870-872 (Balmat mine could increase fan capacity and use fillters
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and alternative fuel); JA 716-717 & Table 2 (Wewmont Carlin East
mine could use a filter on a vehicle and increase airflow); JA 708
(Hampton Mine could use filters and replace an engine); JA 974-978
(Martin Marietta Durham mine could use alternative fuels and
increase alr flow); JA 721-722 (Newmont Midas mine could use
filters on four haulage trucksg); JA 8%9 (Petersburg mine can use
filters and increase airflow). Those files further support the
technological feasibility of éhe 160 TC limit. See AISI, 939 F.2d
at 10066-1007.

2. Furthermore, in itg 2005 and 2006 revisions to the 2001
rule, MSHA has adopted a strategy designed to leave no miﬁe behind.
The DPM standard permits regpirators i1f enginesering controlg do not
meet the applicable limits and allows operators to obtain renewable
one-year extensions to meet the limits 1f they establish that
compliance 1is technologically or economically infeasible at a
particular mine. 71 Fed. Reg. 29,012; 70 Fed. Reg. 32,966 (JA
827) . Those provisions and operators' ability to raise feasibility

igsues in enforcement proceedings, see Secretary of Labor wv.

Callanan Industries, 5 F.M.5.H.R.C. 1800, 1%06-1%09, 1983 WL

165363, at *4-*7 (Comm'n Nov. 9, 1983), "'greatly ease'"™ MSHA's
burden of proving technological feasibility. AISI, 939 F.2d at 980

(citation omitted) .®

*  Industry suggests (Jt. Br. 33) that in 2005 when MSHA adopted
the respirator provisgicn, it inexplicably "abandoned" the 2001

rule's prohibiticn against the uge of respirators and
{continued . . .)
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B. MSHA reagonably predicts that industry can meet the 350 TC
limit by January 2007 and the 160 TC limit by May 2008

In 2001, MSHA concluded tﬁat industry could meet a 160
microgram TC limit by January 2006, although it permitted a single
two~year extension for individual mines that could prove
technolegical infeasibility. After industry challenged the 2001
rule, MSHA reexamined that conclusion and ultimately determined
after further rulemaking and three years of experience with the 400
TC/ 308 EC interim limit, that industry could meet the 160 TC limit
, by May 2008, with renewable cne-year extensions for individual
mines. MSHA also set a 350 TC limit by January 2007 as an
incentive for operatcrs to begin work immediately to meet the 160
TC 1limit. There is no geriocus question that industry can meet the
Januvary 2007 limlt because 78% of MSHA's enforcement samples
between Novenmnber 2003 and January 2006, targeting miners with the
highest DPM exposures, were already below that 350 TC limit. 71
Fed. Reg. 28,%6l1 (JA 1139); (JA 109%5-1100). A lower, second

interim level is also necessary as an incentive given industry's

{. . . continued)

administrative controls. Industry fails to mention, however, that
it supported these compliance-easing changes, see JA 6§52, 683, 688-
689, and that they were made tc be consistent with the hierarchy of
controls that MSHA and OSHA apply under other standards. See,
e.g., 70 Fed. Reg. 32,918-32,91% (JA 779-780); AISI wv. OSHA, 182
F.3d 1261, 1267 (1ith Cir. 1989). MSHA also clarified that the
2001 rule's unique definition c¢f Tadministrative contrcls" as
rotation of miners, 66 Fed. Reqg. 5858 (JA 264), permits
administrative controls that do not involve rotation of miners, but
kept the rotation prohibition. 70 Fed. Reg. 32,953-32,954 (JA 814-

815) .
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lack of progress in reducing DPM until the first interim limit
became effective. 71 Fed. Reg. 28,940 (JA 1118). We Show below
that (1) MSHA followed a reascnable process 1in setting May 2008 as
the effective date of the 160 TC limit and (2) the record fully
supports MSHA's conclusion that i1t cannot "justify further delays"

beyond that date. Id. at 28,979 {(JA 1157).

1. In 2001, MSHA had information that filters worked in
Eurcpe, See 66 Fed. Reg. 5740-5744 (JA 145-149), and a statement
from the Engine Manufacturerg' Agsociation that "[t]lhe same

'téchnologies used in on-highway engines have been applied to
nonroad engineg uged in mining and other eguipment to achieve
substantial emigsioh reductions." JA 84. Assuming that 50% of
engines would be replaced in five years through normal turnover, 66
Fed. Reg. 5H888%-5890 (JA 294-295), MSHA concluded that industry
could feasibly meet a 400 TC limit in cone and a half vyears and a
160 TC limit in an additiconal three and a half vears.

After industry challenged the 2001 rule, MSHA reexamined that
conclusion by agreeing to a 31-Mine Study with industry and the
Steelworkers. After MSHA staff concluded in March 2002 that the
study supported feasibility, MSEA received information questioning
whether filters work as well as MSHA had predicted. See Jt. Br,
30-32; JA 331-3328, 293-405, 423-482 {(industry comments}; JA 407-409
(Engine Manufacturers Ass'nm); JA 515-563 (Engine Manufacturers
MSHA's January 2003 final report on the 31-Mine Study

Ass'n) .

acknowledged that MS8HA had limited in-mine documentaticon on DPM
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control technology and that complications concerning implementation
of contrcols could influence. the extent to which controls are
feagsible. €68 Fed. Reg. 48,671 (JA 601;}. MSHA later obtained
NIOSH's June 2003 conclusion that implementation issues could be
resolved, JB 587-5%8, and the regsults of studies, discussed above,
showing that filters worked in underground metal and nonmetal
mines, although the  process required careful selection,
installation, and maintenanceJof the filters.

Relying on this updated information, MSHA concluded in the
June 2005 rule that an interim limit, converted from 400 TC to 308
EC, was feasible. MSHA was alsc concerned, however, that éome mines
could have difficulties implementing DPM controls, particularly
filters. 70 Fed. Reg. 32,915 {(JA 776). MSHA conciuded that the
record lacked sufficient information to justify a lower standard
"at this time," i.e., in June 2005. Id. at 32,916 (JA 777). MSHA
accordingly set out to address when a lower limit would be
justified in I1ight of the 160 TC limit set by the 2001 rule that,
barring further regulatory action, wag scheduled to go into effect
in January 2006.

In September 2005, MSHA proposed to phase-in the 160 TC limit
in five steps over five years, from January 2007 to January 2011,
based on MSHA's belief that industry faced complex implementation
igsueg, that engine vreplacement had Dbeen slower than MSHA
predicted, and that industry would have difficulty obtaining and

using biodiesel fuel. 70 Fed. Reg. 53,283-53,284 (JA 876-877).
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MSHA reguested comments on those issues, id. at 53,283—53,%87 {(JA
876-880), and alsc on the length of time and number of steps needed
to reach the 160 TC limit. Id. at 53,288 (JA 881).

After the September 2005 proposal, MSHA concluded that
disposable filter technologies, such as high temperature disposable
particulate filters (HTDPFs) with heat exchangers, cculd be used in
métal and nonmetal mines. 71 Fed. Reg. 28,%44, 28,547 (JA 1122,
1125); see JA 889%-8%1 (Octcber 2005 MSHA presentation, Controlling
Diesel Particulate Matter Exposures in Underground Mines, slides 38
'ahd 48), MEHA also learned that on-rcad engineg for 2007, which
reduce DPM by 90% from current EPA limits, see National

Petrochemical, 287 F.32d at 1134, would have built-in filters. 71

Fed. Reg. 28,935-28, 936 (JA 1113-1114); see

www.dieselforum.org/meet-clean-diesel/road-to-2007-technology-

gallery (linked plans o©f Caterpillar, Cummins, Detroit Diesel,
International Truck and Engine, and Mack Trucks). MSHA explained
that "these technologies are not subject to many of the difficult
implementation issues that have sloﬁed the adoption of some DPM
controls." 71 Fed. Reg. 28,244 {(Ja 1122).

This willingness to reexamine filter feasibility, much of it
at dindustry's reqguest, shows no "unexplained and irxrational
changes" in MS8HA's thinking (Jt. Br. 29). Rather, ag filter
technology changed and more positive and negative information about
it became available, MSHA's predictions about its efficacy in

meeting the 160 TC 1imit changed. As with OSHA's repeated
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reexamination of feasibility in AISI, MSHA's willingness to
reexamine its initial finding of feasibility was a "prudeﬁt
decision to monitor the . . . impact of the standard." 839 F.2d at
1006.

2. The record alsc fully supports MSHA's conclusion, based on
new informaticn, not only about filter technologies, -but about
bicdiegel and new enginesg, that a delay in the 160 TC limit beyond
May 2008 could not be justifi;d‘ 71 Fed. Reg. 28,9792 (JA 1157).
After the September 2005 propdsal, MSHA learned from the Biodiesel
Board that biodiesel was more readily available and easier to use
than MSHA had predicted. Id. at 28,939 (JA 1117); JA 893;894, 979~
982, 1028-1029. Biodiesel can be used in any diesel engine, and
operators even get a tax credit for using it. 71 Fed. Reg. 28,944,
28,973 (JA 1122, 1151); see American Jobs Creaticn Act of 2004,
Pub. L. No. 108-357, § 302, 118 Stat. 1418, 1463-1464. The 2007
cn-road engines for heavy-duty eguipment with high horsepower, see
40 C.F.R. 86.007-11{(a) (2) (1iv), should nect have difficult
implementation issues given the Engine Manufacturers' Association's
assurance that on-road engine technologies have been applied to
nonroad engines used in mining, JA 84, and industry's admitted
ability to solve alleged "vibration" problems. See Jt. Br. 38 n.21
(alleged problem); 70 Fed. Reg. 32,924 (JA 788} (shcck-absorbing
mounts are a solution). HTDPFs are well-suited to medium and
smaller engines, 71 Fed. Reg. 28,944 {(JA 1122), which last longer

than the large ones, id. at 28,943 (JA 1121), and should not have
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difficult implementation issues because disposable filters are
currently being used in coal mining. 71 Fed. Reg. 28,947-28,948 (JA
1125-1126); see JA 728, 933-%47. Indeed, MSHA recognized eight
vears ago that disposable filters work in low exhaust-gas
temperature engines used in coal wmining. 63 Fed. Reg. 58,117,
58,125 {JA 39, 40).

| additional suppor:t for a May 2008 deadline comes from evidence
that industry has not tried available controis but can do so if
faced with a deadline. See, e.g., JA 959 (NSSGA treats filters as
.a%“last resort"); 71 Fed. Reg. 28,9238 (JA 1116) (some mines removed
controls rather than work through implementation issues); id. at
28,940 (JA 1118 {industry made "little progress” until the interim
limit became effective and then implemented controls to meet that
limit). MSHA also reasonably expects further developments in DPEM
control by May 2008 based cn the 2008 availability of off-road
engines that, although small, reduce DPM by 95%, id. at 28,935-
28,936 (JA 1113-1114); see 40 C.F.R. 103%.1, 1039.102, and the 2006
availability of ultra-low sulfur fuel that will enable advanced DPM
control technology that would otherwise have been inhibited. 71

Fed. Reg. 28,939 (JA 1117); Naticnal Petrochem., 287 F.3d at 1143-

1145,

The cumulative rulemaking record i1s thus replete with examples
of MSHA "'peinting to technology that is either already in use or
has been conceived and i1s reasonably capable of experimental

refinement and distribution within the standard's deadlines.'®
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AISI, 939 F.z2d at 980 (guoting Steelworkers, 647 F.2d at 1272) .

MSHA therefore met its burden on feasibility.
III. MSHA REASONABLY INCLUDED A PROVISICN FOR MEDICAL
EVALUATION AND TRANSFER, FULLY COMPLIED WITH NOTICE
AND COMMENT REQUIREMENTE, AND PROPERLY REJECTED
INDUSTRY'S RELIANCE ON THE DATA QUALITY ACT
As discussed above, in 2005 MSHA allowed expanded use of
regspirators, as industry reguested, by incorporating its long-
standing "hierarchy of contrels' policy into the DPM rule. In
2006, MSHA included a medical evaluation and transfer provision to
protect miners who have to wear respirators. This Court should
reject industry's attempt to take away that protection, as well as
its related procedural arguments concerning notice-and-comment and

the Data Quality Act. See Jt. Br. 23, 37-38, 42-44.

A. The medical evaluation and transfer provisions are reasonable
protections for miners who have to wear respirators

The Mine Act reguires a mandatory health or safety standard,

where  appropriate, to  provide for operator-paid medical
examinaticns of miners exposed to a regulated hazard. 30 U.S.C.
811{a) (7). Where appropriate, the standard must also provide that

a miner who may suffer material impairment of health because of
gsuch exposure shall be removed from exposure and transferred to
another position with pay protection. Ibid.

Given this clear statutory mandate, the only issue is one of
appropriateness, which is a matter for agency discretion, and not
legal authority. MSHA reasocnably determined that medical

evaluation and transfer provisions are appropriate because they
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protect miners who have to wear respirators. As MSHA explained, 71
Fed. Reg. 28,986 (JA 1164), medical evaluations are needed because
wearing a respirator placeg a physioclogical burden on the person
wearing it that could cause 1illness, injury, or even death,
depending on the person's medical condition. See JA 11-17, 27-32,
902-903, 1037, 1080, 1190-1197. MSHA reguired transfer rights so
that a miner would give truthful information during a medical
examination rather than falsé information to protect his or her
job. 71 Fed. Reg. 28,9%0 (JA'1168); see JA 904, 1081.

These inter-connected issues of respirator usage, fitness
tezts, and transfer rights are not unigue to the DPM Stanaard. Ses

Pendergrass, 878 F.2Zd at 399. In any event, industry's concerns

with the dangers of respirator use (Jt. Br. 43) are meritless given
industry's support for respirators in 2005, JA 652, 683, 6€88-689,
and their admittedly successful use of respirators and medical
evaluations in 2006. BSee, e.g., JA 914-915, 9218, 925, 1093. MSHA
also reasocnably concluded that fewer than 1,000 minersg, industry-
wide, will need to wear respiratorg at any one time, 71 Fed. Reg.
28,992 (JA 1170), and that the number would decrease over time, id.
at 28,9%1 ({(JA 116%;. This ig s=o because, ag discussed above,
industry can implement DPM controls to meet the January 2007
effective date for the 350 TC limit and the May 2008 effective date
for the 160 TC limit and thereby make respirators unnecessary.
Contrary to industry's argument (Jo. Br. 43}, the medical

evaluation and transfer provisgions are congistent with MSHA
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standards for ailr contaminants Dbecause the same

respirator

respirators can be used under Dboth standards. See 30 C.F.R.
57.5005{a), {b) (air contaminants); 320 C.F.R. B87.5060(d) (1), {(2)
(DPM) . Industry's speculation that the transfer provisions will

disrupt workforces (Jt. Br. 44) is meritless because fewer than
five miners industry-wide will need to be transferred at any one
time. See A:HEARR-3 at 53-54 (copy attached); JA 1081. Indeed,
some operators supported the transfer provisions, JA 1064-1065
(Queenstake), or found them not to be a prcblem. JA 925, 527

" (Rogers Group) .°

B. MSHA complied with notice and comment reguirements

An agency satisfies notice-and-comment requirements so long as
ite final rule 1is a logical outgrowth cf the rule it originaily

proposed. American Coke & Coal Chems. Inst. v. EPA, 452 F.23d 930,

938 (D.C. Cir. 2006). A final rule that differs from a proposal is
a leogical outgrowth "[i]jf interested parties ’'gshould have
anticipated' that the change was posggible, and thus reasonably
should have filed their comments on the subject during the notice-

and-comment period." Id. at 938-939 (citation omitted).

®* Based on the improper use of a declaration that is not in the
rulemaking record, industry also argues that medical examinations
and transfers will be reguired to protect against DPM exposure
hazards that may no longer exist in that workplace. Jt. Br. 43.
Nothing in the DPM rule requires that result, and MSHA's September
2006 Compliance Guide, Q&2 109, states that a miner who was
overexposed does not have to wear a regpirator while working in an
area of the mine where he ig not overexposed, assuming that the
operator is not rotating Jjobs. See
www . meha . gov/REGS/COMPLIAN/Guides/MNMDPM/MNMdpmcompguide . pdf .
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MSHA's 2006 medical evaluation and trangfer provisioné'afe a
logical outgrowth of the September 2005 proposed rule because MSHA
expressly asked for comments on whether to include a medical
evaluation and transfer provision and set out the text of the
provision it was considering. 70 Fed. Reg. 53,289 (JA 882); see
also 30 U.5.C. 811{a) (2} (MSHA shall include text of proposed
rule). Industry alsc extensively commented on the proposal, See 71
Fed. Reg. 28,987-28,988 (JA 11&5—1166). The medical evaluation and
transfer provisions thereforejeasily satisfy the logical outgrowth

test, see United Steelworkers v. Schuylkill Metals Corp., 828 F.2d

314, 317-318 (5th Cir. 1987), and this Court should disregard
industry's extra-record declarations (Jt. Br. 43-44) addressing the

issue. National Mining, 116 F.3d at 528; 30 U.S$.C. 81li(d).

MSHA's choice of a May 2008 effective date for the 160 limit
ig also a logical outgrowth of the proposed five-step phase-in
between January 2007 and January 2011. MSHA's proposal requested
comments on whether five years was the correct time frame, whether
a cne- or two-step phase-in was appropriate, and whether the 160 TC
limit in the 2001 rule should be repealed or reduced. 70 Fed. Reg.
53,285, 53,288 ({(JA 878, 881). Industry was therefore on notice
that MSHA was considering a range of options, which included not
amending the 2001 rule, thereby making the 160 limit effective on
May 18, 2006, see New York v. EPA, 413 F.3d 3, 44 (D.C. Cir. 2005),
repealing the limit, or having a two-step phase-in. See also JA

1083 (Steelworkers wanted July 20, 200€6 as latest 160 TC effective
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date) . Indugtry also pregented comments showing they’ fully
understood that MSHA could consider a range of options. ~See JA
1055-1056 {(keep 308 EC as final limit or adopt two-step, eight-year
phase-in); JA 1048 (five-year, two-step phase-in); JA 987-988
(cannot meet 160 TC limit by May 2006 or at any other date, so
phase-in guestion i1s '"moot"); JA 1021 (have "two or three" step
éhase—in). Therefore, the phased-in final limit, which falls in
ﬁhe middle of the range of options for which MSHA had given notice,
alsc easily satisfies the logical outgrowth test. See City of
' Waukesha v. EPA, 320 F.3d 228, 245-247 (D.C. Cir. 2003) (30
microgram limit is logical outgrowth cf propesed 20, 40, and 80

microgram iimits); Husgvarna AB v. EPA, 254 F.3d 195, 189, 203

(D.C. Cir. 2001} (four-year phase-in is logical outgrowth of
proposed five-year phase-in).

Finally, industry should have anticipated that MSHA could
consider new information about the practicality of filters and
availability of low-emission engines in selecting the May 2008
effective date. MSHA asked for information on "what types and
sizeg of [filters] have bheen evaluated' and "any other data related
to in-mine experiences with [filters} on underground metal and
nonmetal mining eguipment." 70 Fed. Reg. 53,283 (JA 876). 1t was
no secret that HTDPFs were one type of filter under evaluation
becaugse MSHA stated in 2003 that it was evaluating HTDPFs, 68§ Fed.
Reg. 48,682, MSHA had listed HTDPFs con the filter-selection webpage

that it told industry to congult, 70 Fed. Reg. 32,883 (JA 744), and
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NTOSH had tested an HTDPF at Stillwater's mine. Id. at 32,927 (JA
788);: JA 724. Indugtry also commented on HTDPFs. JA 909-911, 984.

Industry also should have anticipated that MSHA might obtain
new information about EPA Tier 4 engines because MSHA asked for
comments on industry's use of "low DPM emitting engines," including

the EPA Tier 1 and Tier 2 engines already in effect, to assess

whether MSHA's 2001 predictions on engine use were accurate. 70
Fed. Reg. 53,284 (Ja 877). _gndustry was also aware that new EPA
reguirements were set to take effect. JA 929, 931; see National
Petrochem., 287 F.3d at 1134 fTier 4 requirements were set in
2001). As in American Coke, it was "'perfectly predictaﬁle‘" that
MSHA could cbtain new data abcout low-emission engines, "'either

submitted by the public with comments or collected by the agency in
a continuing effort to give the regulations a more accurate
foundation.'" 452 F.3d at 939 (citation omitted).®

C. Iindustry lacks standing to rely on the Data Quality Act

In American Federation of Government Employees v. Rumsfeld,

321 F.3d 139, 142-145 (D.C. Cir. 2003}, this Court rejected a
private party's attempt to enforce occupational safety and health

requirements for lack of prudential standing. The same rationale

§ tndustry alsc fails to show reguired harm. 452 F.2d at 939,
940. Industry does not dispute that engine manufacturers will meet
Tier 4 reguirements with filters built into engines, as MSHA
learned, but simply wants to argue that on-rcad technology is not
rransferable to in-mine appilications, Jt. Br. 38, contrary te the
conclusion of MSHA and the Engine Manufacturers Association that it
is. 71 Fed. Reg. 28,936 (JA 1114); 66 Fed. Reg. 5895 (JA 300); JA

84.
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applies to industry's attempt to enforce the Data Quality Act, also
knewn asg the Information Quality Act. Jc. Br. 23. The Data
Quality Act i1s an appropriations rider that directs the Cffice of
Management and Budget (CMB} to issue guidelines to agencies
concerning information that agencies maintain and disseminate.
pub. L. No. 106-554, § 515, 114 Stat. 2763, 2763A-153 (2000).
Bécause the Act, by its terms, "creates no legal rights in any
third parties," industry lacks standing to complain about alleged

Data Quality Act viclations. Salt Inst. v. Leavitt, 440 F.3d 156,

'159 (4th Cir. 2006}. Thus, although MSHA believes that it fully
complied with the Data Quality Act, see 71 Fed. Reg. 29,000-29,006
(JA 1178-1184), andlthat OMB's clearance of the DPM rulesg indicates
OMB'e concurrence, the Court should not address the meritg of
industry's Data Quality challenge. Judicial review of Data Quality
Act issues would interfere with agencies' ability to promulgate

reascnable and necesgary health and safety standards under their

statutory mandates.
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CONCLUSION

The petitions for review should be denied.
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STATUTORY AND REGULATORY

ADDENDUM



FEDERAL MINE SAFETY AND HEALTH ACT OF 1977

Pub.L., 91-173, Dec. 30, 1969, 83 Stat. 742, as amended
Title 30, US.C.A, § 801 to 962

CHAPTER 22—MINE SAFETY AND HEALTH

SUBCHAPTER I—GENERAL

§ 811. Mandatory safety and heaith standards
{a) Development, promuigation, and revision

The Secretary shall by rule in accordance with
procedures set forth in this section and in accordance
with seetion 553 of Title 5 (without regard to any
reference in such section to sections bH6 and 55T of
such title), develop, promulgate, and revise as may be
appropriate, improved mandatory health or safety
standards for the protection of life and prevention of
injuries in eoal or other mines,

{1) Whenever the Secretary, upon the basis of in-
formation submitted to him in writing by an interested
person, a representative of any organization of em-
ployers or employees, a nationally recognized stan-
dards-producing organization, the Secretary of Health
and Human Services, the National Institute for Oceu-
pational Safety and Health, or a State or political
subdivigion, or on the basis of information developed
by the Secretary or otherwise available to him, deter-
mines that a rule should be promuigated in order to
serve the objectives of this chapter, the Secretary may
request the recominendation of an advisory commitee
appointed under section §12(¢) of this title. The Sec-
retary shall provide such an advisory committee with
any proposals of his own or of the Secretary of Health
and Human Services, together with all pertinent factu-
al information developed by the Secretary or the
Secretarv of Health and Human Services, or other-

wise availabie, including the results of research, dem-
onstrations, and experiments.  An advisory committee
shall submit to the Secretary its recommendations
regaréing the rule to be promulgated within 60 days
from the date of its appointment or within such longer
or shorter period as may be preseribed by the Secre-
tary, but in no event for & period which is longer than
180 days. When the Secretary receives a recommen-
dation, accompanied by appropriate criteria, from the
National Institute for Oceupational Safety and Health
that a rule be promuigated, modified, or revoked, the
Secretary must, within 60 days after receipt thereof,
refer such recommendation to an advisory committee
pursuani to this paragraph, or publish such as a
proposed rae pursuant to paragraph (2), or publish in
the Federal Register his determination not to do so,
and his reasons therefor. The Secretary shall be
reguired to request the recommendations of an adviso-
ry commitiee appointed under section 812(c) of this
title if the rule to be promulgated is, in the discretion
of the Secretary which shall be final, new in effect or
application and has significant eeonomie impact.

{2} The Secretary shall publish a proposed rule
promulgating, modifying, or revoking a mandatory
health or safety standard in the Federal Register. If
the Secretary determines that a rule should be pro-
posed and in connection therewith has appointed an
advisory committee as provided by paragraph (1), the
Seeretary shall publish a proposed rule, or the reasons
for his determination not to publish such rule, within
60 daye following the submission of the advisory com-
mittee's recommendation or the expiration of the peri-
od of time prescribed by the Secretary in sueh sub-
mission. In either event, the Secretary shall afford
interested persons a period of 30 days after any such
publication to submit written data or comments on the
proposed rule. Such comment period may be extend-
ed by the Sseretarv upon a finding of good cause,
which the Seeretary shall publish in the Federal Reg-
ister. Publication shall include the text of such rules
proposed in their entirety, a comparative text of the
propesed changes in existing rules, and shall include a
comprehensive index to the rules, cross-referenced by
subject matter.

{33 On or before the last day of the period provided
for the submission of written data or comments under
paragraph (2), any interested person may file with the
Secretary written ohjections to the proposed mandato-
rv heaith or safety standard, stating the grounds
therefor and requesting a public hearing on such
objections. Within 60 days after the last day for filing
such ohjections, the Secretary shall publish in the
Federal Register @ notice specifying the mandatory
health or safetv standard to which objections have
been filed and s hearing requested, and specifying
time and place for such hearing. Any hearing under
this subsection for the purpose of hearing relevant
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information shall commence within 60 days after the
date of publication of the notice of hearing. Hearings
required by this subsection shall be conducted by the
Secretary, who may prescribe rules and make rulings
concerning procedures in such hearings fo avoid un-
neeessary cost or delay. Subject to the need to avoid
undue delay, the Secretary shall provide for proce-
dures that will afford interested parties the right to

. participate in the hearing, including the right to pres-
/' ent oral statements and to offer writien comments and

data. The Secretary may require by subpoens the
attendance of witnesses and the production of evi-
dence in econnection with any proceeding initiated
under this seetion. I a person refuses fo obey a
subpoena under this subsection, a United States dis-
trict eourt within the jurisdiction of which a proceed-

" ing under this subsection is conducted may, upon
. petition by the Secretary, issue an order requiring

complianee with such subpoena. A transcript shall be
taken of any such hearing and shall be available to the
public.

(D) A) Within 90 days after eertifieation of the rec-
ord of the hearing held pursuant to paragraph (3}, the
Seeretary shall-by rule promuigate, modify, or revoke
sueh mandatory health or safety standards, and pub-
lish his reasons therefor.

{(R) In the case of a proposed mandatory health or
safety standard to which objections reguesting a pub-
iic hearing have not been filed, the Secretary, within
90 days after the peried for filing such objections has
expired, shall by rule proemuigate, modify, or revoke
spch mandatory standards, and publish his reasons
therefor.

(C) In the event the Secretary determines that a
proposed mandatory health or safety standard should
not. be promulgated he shall, within the times specified
in subparagraphs {A) and (B} publish his reasons for
his determination.

(5) Any mandatery health or safety standard pro-
mulgated as a final rule under this section shall be
effective upon publication in the Federal Register
unless the Secretary specifies a later date.

(6)(A) The Secretary, in promulgating mandatory
standards dealing with toxic materiale or harmful
physical agents under this subsection, shall set stan-
dards which most adequately assure on the basis of
the best available evidence that no miner will suffer
material impairment of heaith or functional capacity
even if such miner has regular exposure 0 the haz-
ards dealt with by such standard for the period of his
working life. Development of mandatory standards
under this subsection shall be based upon research,
demonstrations, experiments, ang such other informa-
tion as may be appropriate. In addition to the attain-
ment of the highest degree of health and safety pre-
tection for the miner, other considerations shall be the

MINERAL LANDS AND MINING

latest available scientific data in the field, the feasibili-
ty of the standards, and experience gained under this
and other health and safety laws. Whenever practica-
ble, the mandatory health or safety standard promui-
gated shall be expressed in terms of objective criteria
and of the performance desired.

(B) The Secretary of Health and Human Services,
as soon as possible after November 9, 1977, but in no
event later than 18 months after such date and on a
continuing basis thereafter, shall, for each toxic mate-
rial or harmful physical agent which is used or found
in a mine, determine whether such material or agent
is potentially toxie at the concentrations in which it is
used or found in 2 mine. The Secretary of Health and
Human Services shall submit such determinations
with respeet te such toxic substances or harmful phys-
ical agents to the Secretary. Thereafter, the Secre-
tary of Health and Human Services shall submit to
the Secretary all pertinent criteria regarding any such
substances determined to be toxic or any such harmful
agents as such criteria are developed. Within 60 days
after receiving any criteria in aceordance with the
preceding sentence relating to a toxic material or
harmful physical agent which is not adequately cov-
ered by a mandatory health or safety standard pro-
mulgated under this section, the Secretary shall eithe:
appoint an advisory commitiee to make reeommends-
tions with respect to 2 mandatory health or safety
standard covering such material or agent in accor-
dance with paragraph (1), or publish a proposed rule
promulgating such a mandatory health or safety stan-
dard in accordanee with paragraph (2), or shall publish
his determination not to de so.

() Any mandatory health or safety standaréd pro-
mulgated under this subsection shall prescribe the use
of labels or other appropriate forms of warning as are
necessary to insure that miners are apprised of all
hazards to whieh they are exposed, relevant syvmptoms
and appropriate emergency ireatment, and proper
conditions and precautions of safe use or exposure.
Where appropriate, such mandatory standard shall
also preseribe suitable protective equipment and con-
trol or technological procedures to be used in connec-
tion with sueh hazards and shall provide for monitor-
ing or measuring miner exposure at such locations and
intervals, and in such manner so as to assure the
maximmm protection of miners. In addition, where
appropriate, any sueh mandatory standard shall pre-
scribe the type and frequeney of medical examinations
or other tests which shall be made available, by the
operator at his eost. 10 miners exposed to such haz-
ards in order to most effectively determine whether
the health of such miners is adversely affected by such
exposure. Where approprizte, the mandatory stan-
dard shall provide that where a determination iz made
that & miner may suffer material impairment of heaith
or functional capaeity by resson of exposure to the



MINE SAFETY AND HEALTH

hazard covered by such mandatory standard, that
miner shall be removed from such exposure and reas-
signed. Any miner transferred as a result of sueh
exposure shall continue to receive compensation for
such work at no less than the regular rate of pay for
miners in the classHication suck miner held immed;-
ately prior to his transfer. In the event of the rans-
fer of a miner pursuant to the preceding sentence,
increases in wages of the transferred miner shall be
based upon the new work classification. In the event
such medical examinations are in the nature of re.
search, as determined by the Secretary of Health and
Human Services, sueh examinations may be furnished’
at the expense of the Secretary of Health and Humar
Serviees. The results of examinations or tests made
pursuant to the preceding sentence shall be firnished
only to the Seeretary or the Secretary of Health and
Human Services, and, at the request of the miner, to
his designated physician.

(8) The Secretary shall, to the extent practicable,
promulgate separate mandatory health or safety stan-
dards applicable to mine construction aetivity on the
surface.

{9) No mandatory health or safety standard pro-
muigated under this subchapter shall reduce the pro-
tection afforded miners by an existing mandatory
health or safety standard.

(b} Emergency temporary mandatory standards

(1) The Secretary shall provide, without regard to
the requirements of chapter 5 of Title 5 for an emer-
genecy temporary mandatory health or safety standard
to take immediate effect upen publieation in the Fed-
eral Register if he determines (A) that miners are
exposed to grave danger from exposure to substances
or agents determined e be toxie or physically harm-
ful, or to other hazards, and (B) that such emergency
standard is necessary to protect miners from such
danger.

(2) A temporary mandatory health or safety stan-
dard shall be effective until superseded by & mandato-
rv standard promulgated in aceordanee with the pro-
cedures prescribed in paragraph (3} of this subsection.

{3} Upon publication of such standard in the Feder-
al Repgister, the Secretary shall commence a proceed-
ing in accordance with subsection {8) of this seection,
and the standards as published shall alse serve as a
proposed rule for the proceeding. The Secretary shall
promulgate a mandatory health or safety standard
under this paragraph no later than nine months after
publication of the emergency temporary standard as
provided in paragraph (2).

{¢) Modification of standards
Upon petition by the operator or the representative
of miners, the Secretary may modify the spplication of

30 § 811

any mandatory safety standard to a coal or other mine
if the Secretary determines that an alternative method
of achieving the result of such standard exists which
wiif st all times guarantee no less than the same
measure of protection afforded the miners of such
mine by such standard, or that the application of such
standard to such mine will result in a diminution of
safety to the miners in such mine. Upon receipt of
such petition the Secretary shall publish notice thereof
and give notiee to the operator or the representative
of miners in the affected mine, as appropriate, and
shall cause such investigation to be made as he deems
appropriate. Such investigation shall previde an op-
portunity for a publie hearing at the request of such
operator or representative or other interested party,
to enable the operator or the representative of miners
in sach mine or other interested party to present
information relsting to the modification of such stan-
dard. Before granting any exception to a mandatory
safety standard, the findings of the Secretary or his
authorized representative shall be made publie and
shall be zvailable to the representative of the miners
at the affected mine. The Secretary shall issue a
decision incerporating his findings of faet therein, and
send a copy thereof to the operator or the representa-
tive of the miners, as appropriate. Any such hearing
shall be of record and shall be subjeet to section 554 of
Title &.

(d} Judicial review

Apy person who may be adversely affected by a
mandatory health or safety standard promulgated un-
der this section may, at any time prior to the sixtieth
day after such standard is promulgated, file a petition
challenging the validity of such mandatory standard
with the United States Court of Appeals for the
District of Columbia Circuit or the circuit wherein
such persen resides or has his prineipal place of
business, for s judicial review of suech standard. A
copy of the petition shall be forthwith transmitted by
the clerk of the court to the Secretary. The filing of
such petition skall not, unless otherwise ordered by
the court, operate as a stay of the standard. No
objection that has not been urged before the Secre-
tary shall be considered by the court, unless the
failure or neglect to urge such objection shall be
excused for good cause shown. The validity of any
mandatory health or safety standard shall not be
subject to challenge on the grounds that any of the
time limitations in thig section have been exceeded.
The procedures of this subsection shall be the exclu-
give means of challenging the validity of a mandatory
health or safety standard.

ie) [Hsiribution of copies of proposed standards or
regulations

The Secretary shall send a copy of every proposed

mandatory health or safety standard or regulation at -

o2
G
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the time of publication in the Federal Register 1o the
operator of each coal or other mine and the represen
tative of the miners at such mine and such copy shal
be immediately posted on the bulletin board of the
mine by the operator or his agent, but failure to
receive such notice shall not relieve anvone of the
obligation to comply with such standard or regnjation.
: (Pub.L. 91-173, Title I, § 101, Dec. 30, 1969, 83 Stat. 745

Pub.L. 95-164, Title II, § 201, Nev. &, 1977, 91 Stat. 1291;
Pub.L. 96-88, Title V, § 509(h), Oet. 17, 1975, 98 Stat. 695.)

HISTORICAL AND STATUTORY NOTES

Effective and Applicability Provisions

1977 Acts. Amendment by Pub.L. 85-164 effective 120
days after Nov. 8, 1977, except as otherwise provided, see
section 307 of Pub.l. 95-164, set out 28 5 note under section

" 801 of this title.

1969 Acts

Subchapter operative ninety days after Dee. 30, 1968,
except to the extent an earlier date is specifically provided
for in'Pub.L. 91-173, see section 508 of Pub.L. 91-173, set
out as a note gnder section 801 of this title.

Change of Name

“Secretary of Health and Human Services” was substitut-
ed for “Secretary of Health, Eduecation, and Welfare” in
subsee. (a)1), (6B}, and {7), pursuant to section 508(b) of
Pub.L. 9688 which is classified to section 3508(b) of Title 20,

Eduecation.
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DIESEL PARTICULATE MATTER—
UNDERGROUND ONLY

BOURCE: 66 FR 5007,
ptherwise noted.

Jan. 19, 2001, unless

§5%7.5066 Limit on exposure to diesel
particulate matter, ‘

(a) A miner’s personal exposure Lo
diesel particulate matter {DPM)} in an
underground nine must not exceed an
average eight-hour equivalent full shift
airborne concentration of 308
micrograms cof elemental carbon per
cubic meter of air {308 ugm?). [This
interim permissible exposure limit
(PEL) remains in effect until the finpal
DPM exposure limit becomes effective.
When the final DPM exposure linit be-
comes effective. MSHA will publish a
document in the FEDERAL REGISTER.]

(bX1) BEffective May 20, 2006, a miner's
personal exposure to diesel particulate
matter {DPM) in an underground mine
must not exceed an average eight-hour
equivalent full shift airborne con-
centration of 308 micrograms of ele-

§57.5060

mental carbon per cubic meter of air
(308 .ngfma).

2y Effective January 20, 2007, a min-
er’'s personal exposure to diesel pardic-
plate matter (DPM) in an underground
mine rmust not exceed an average
eight-bour equivalent full shift air-
borne concentration of 350 micrograms
of total carbon per cubic meter of air
{350 pg/m®). ‘

(3) Bffective May 20. 2008, a miner's
personal exposure to diesel particulate
matter {DPM} in an underground mine
must not exceed an average eight-hour
eguivalent full shift airborne con-
ceatration of 160 micregrams of total
carbon per cubic meter of air (160.c pg/
ms).

(eHy If a mine reguires additional
time to come into compliance with the
final DPM limit established in §57.5060
{1) due to technological or economic
congtraints, the operator of the mine
may file an application with the Dis-
trict Manager for a special extension,

(2) The mine operator must certify on
the application that the operator has
posted one copy of the application at
the mine site for at least 30 days prior
te the date of application, and has pro-
vided another copy toc the authorized
representative of miners.

{2Y No approval of a special extension
shall exceed a pericd of one year from
the date cof approval. Mine operators
may file for additional special exten-
zions provided each extension does not
exceed a period of one vear. An applica-
tion must include the foliowing infor-
mation:

iy A statement that diesel-powered
equipment was used in the mine prior
to October 29, 1968:

111y Documentation supporting that
controis are technologically or eco-
nomically infeasible at this time to re-
duce the miner's exposure to the fipal
DPM limit.

{iiiy The most recent DPM moni-
toring results.

(ivy "The actions the operator will
take during the extension to minimize
exposure of miners to DPM.

4y A mine operator must comply
with the terms of any approved appli-
cation for a special extension., post a
copy of the approved application for a
gspecial extension at the mine site for
the duration of the special extension
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period. and provide a copy of the ap-
proved application to the authorized
representative of miners.

(d) The mine operator must install.
use, and maintain feasible engipeering
and administrative controls o reduce a
miner’s exposure to or below the DPM
limit established in this section. When
controls do not reduce a miner's DPM
exposure to the limit, contrels are in-
feagible, or controls do not produce sig-
nificant reductions in DPM exposures,
controls must be used to reduce the
miner's exposure to as low a level as
feasible and must be supplemented
with respiratory protection in accord-
ance with §37.5005(a), (b), and para-
graphs (d)1) and (d¥2) of this section,

(1) Air purifying respirators must be
equipped with the following:

{i) Filters certified by NIOSH under
30 CFR part 11 {(appearing in the July 1,
1994 edition of 30 CFR, parts 1 to 199) as
a high efficiency vparticulate air
(HEPA) filter;

{iiy Filters certified by NIOSH under
42 CFR part 84 as 08.97% efficient: or

(iii) Filters certified by NIOSH for
DFM.

{2y Non-powered, negative-pressure.
air purifying, particulate-filter res-
pirators shall use an R- or P-series fil-
ter or any filter certified by NIOSH for
DPM. An R-series filter shall not bhe
used for longer than one work shift.

i) Rotation of miners shall net be
coneidered an acceptable administra-
tive control used for compliance with
the DPM standard. -

70 FR 32966, June 6. 2005 70 FR 37801, June
30, 2005. as amended at 70 FR 55019, Sept. 19,
2005: 71 FR 25011, Max 18, 20067

EFFECTIVE DATE NOTE: AL 71 FR 28012, May
18, 2008, §5E7.5060 waz amended by revising
paragraph (d} introdectory text and adding
paragraphe (du3) througk (dud) effective
Aug. 16, 2006. At 71 TR 36483, June 27. 2006.
the 8 was deleted from the word —expe-
sures’ in revised paragraph (d) introductory
text, effective Aug. 16, 2006, For the conven-
ience of the user. the added and revised text
is set forth as folicws:

457.5060 Limit on exposure to diesel partic-
vlate matter.

* + Ed - Ed
(4 The mine operater must install, use,

apnd maintain feasible engineering and ad-
ministrative controls tec reduce & miner's ex-

30 CFR Ch. | (7-1-06 Edition)

posure t¢ or below the appiicable DPM PREL
established in this section. When controls do
net reduce a miner's DFM exposure to the
PEL, controis are infeasible, or controls do
not produce significant reductions in DPM
gxposures. controls must be used to reduce
the miner’s exposure 1o as low a level as fea-
tible and must be supplemented with res-
piratory protection 1o accordance with
§57.5005(a), (b}, and paragraphs {d)1) through
(438 of this section. ) ’

* * * #* *

{3y The mine operator must provide a com-
fidential medical evaloation by a physician
or other licensed health care professionsl
(PLHCP), at no cost to the miner, to deter-
mine the miner's ability to use a respirator
before the miner is required to be fit tested
or to use a respirator at the mine. If the
FPLHCP determines that the miner cannot
wear a hegative pressure respirator, the
mine operator must make certain that the
PLECP evaluates the miner's ability to wear
a powered air purifving respirator (PAPR).

{4y The mine cperator must provide the
miper with an opportunity to discuss their
evalgation results with the PLHCP before
the PLHCP submits the written determina-
tion to the mine operator regarding the min-
er's ability to wear a respirater. If the miner
disagrees with the evaluation results of the
PLHCF, the miner may submit within 30
davs additional evidence of his or her med-
ical condition to the PLHCP.

{31 The mine operator must cbtain a writ.
ter determinaticon from the PLHCP regard-
irg the miner’s ability to wear a respirator,
and the mine operator must assure that the
PLHCY provides a copy of the determination
L0 The miner. :

(8 The miner must bé reevaluated when
the mmine operator bas reason to believe that
cenditions have changed which could ad-
versely affect the miner's ability t0 wear the
respiraior.

7; Upon written nctification that the
FPLHCP has desermiped that the miner is un~
able 1o wear & respirator, including a PAPR,
the miner must be rransferred to work in an
positicn in an ares of the same mine
where respiratory protection is not required.
The miner must be transferred within 30
days of the final determination by the
PLHECP.

ti; The miner must continue to receive
cempensation at no less than the regular
rate of pay in the classification held by that
miner immediately prior to the transfer.

3 increases in wages of the transferred
mingr must be based wvpen the new work
classifieation.

i€y ‘The mine operator must maintain a
record of the identity of the PLHCP and the
most recent written determination of each
miner's ability to wear a respirator for the

A-6
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duration of the miner's emplevment plus six
months.

* * * * *

§57.5061 Compliance determingtions.,

(a) MSHA will use a single sample
coliected and analyzed Dy the Seec-
retary in accordance with the require-
ments of this section as arn adequate
basis for a determination of noncompli-
ance with the DPM limit.

{b) The Secretary will collect =am-
ples of DPM by using a respirable dust
sampler equipped with a submiecrom-
eter impactor and analyze the samples
for the amount of elemental carbon
using the method described in NIOSH
Amnalyvtical Method 5040, except that
the Secretary also may use any meth-
ods of collection and analysis subse-
guently determined by NIOSH to pro-
vide equal or improved accuracy for
the measurement of DPM.

() The Secretary will use full-shift
personal sampling for compliznce de-
terminations.,

78 FR 32966, June £, 2005]

§57.50656 Fueling practices.

(a} Diesel fuel used to power eguip-
ment in underground areas must not
have 2 sulfur content greater than 0.05
percent. The operator must retain pur-
chase records that demonstrate compli-
ance with this reguirement for cne
vear after the date of purchase.

(by The operator must cnly use fuel
additives registered biv the U.2. Envi-
ronmerntal Protection Agency in diesel
powered eguipment operated in under-
ground areas.

(66 FR 5907, Jan. 19, 2001: 66 FE 35520, July 5.
20011

§57.5066 Maintenance standards,

ta) Any diesel powered eguipment op-
erated at any time in underground
areas must meet the following mainte-
nance standards:

(1} The operator must maintain any
approved engine in approved condition:

(2y The operator must maintain the
emission related components of any
non-approved engine to manufacturer
specifications: ané

(3} The cperater must maintain any
emission or particulate conirel device

£587.5066

instalied on the eguipment in effective
operating condition.

(b}1) A mine operator must author-
ize each miner operating diesel-pow-
ered equiprment underground to affix a
vizgible ang dated tag $c the eguipment
when the miner notes evidence that the
eguipment may require maintepance in
order to comply with the maintenance
standards of paragraph (a) of this sec-
tion. The term evidence means visible
smoke or odor that is unusual for that
piece of equipment under normal oper-
ating procedures, or obvious or visible
defects in the exhaust emissions con-
trel system or in the engine affecting
emissions.

(2) A mine operator must ensure that
any equipment, tagged pursvoant to this
section is prompily examined by a per-
son  authorized to maintain diesel
equipment, and that the affized tag not
be removed until the examination has
been completed. The term promptly
means before the end of the next shift
during which a qualified mechanic is
scheduled to work.

(3) A mine operator must retain a log
of any equipment tagged purseant teo
this section. The iocgp must include the
date the eguipment is tagged, the date
the eguipment is examined. the name
of the person examining the eguip-
mient, and any action taken as a result
of the examination, The operator must
retain the information in the log for
one vear after the date the lagped
equipment was examined.

{¢) Persons anthorized by & mine op-
erator bte maintain diesel equipment
covered by paragraph ia) of this secticn
must be gualified. by virtue of training
or experience, t¢ ensure that the main-
tenance standards of paragraph (a} of
this section are observed. An operator
rnust retain appropriate evidence of the
competence of any person to perform
specific maintenance tasks in compli-
ance with those standards for one year
after the date of any maintenance, and
upon request must provide the docu-
mentation to the authorized represent-
ative of the Secretary.

{66 FR 5907, Jan. 18, 2001,
FR 9184, Feb. 27, 2002}

EFFECTIVE DATE NOTE: At 66 FR 5807, Jan.
18, 2001, §57.5066 was added. effective July &
2001, except for paragraph (b At 66 FR 35518,
July 5 2001, the effective date of paragraph

as amended at 67
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(b} was delayed pending disposition of cur-
rent litigation challenging the rule. At 87 FR
9184, Feb. 27, 2002, paragraphs {byl) and (bnd:
were revised, effective Mar 29, 20062,

£57.5067 Engives.

{a) Any diese] engine introduced into
an underground area of a mine covered
by this part after July 5, 2001, other
tkan an engine in an ambulance or fire
fighting equipment which is utilized in

30 CFR Ch. 1 (7-1-06 Edition)

accordance with mine fire fighting and
evacuation plans, must either:

(1 Have affized a plate evidencing
approval of the engine pursuant to sub-
part E of Part 7 of this title or pursu-
ant to Part 36 of this title; or

{2) Meet or exceed the applicable par-
ticulate matter emission requirements
of the Environmental Protection Ad-
mipistration listed in Table 57.5067-1,
as foliows:

TABLE 57.5067~1

EPA requirement J EFA categary | PM fenit

a0 CFR 86.094-8(2)(1HiXANZ) .. . ! light duty vehicle ............ 0.1 g/mile.

40 CFR 86.084-0(a)(1)(H(AN2) .. [ tight sty truck | 0.1 gimite.

40 CFR BE. 09441(3) !)(rv)(B) { heavy duty ?ughway engme {1 g/bhp-hr,

40 CFR 88.112(a) .. - I notiraat (ter, power range) varnes by power 3

tior 1 kW8 (Bp<tt) ... 1.0 g/RW-hr (0.75 g/bhp-he).
. | tier 1 BSKWe18 (11shp<s) 0.80 g/kW-hr (0.6 p/bhpw).

| tier 1 19skW<37 (25shp<50) . 0.80 ghW-hr (0.60 g/bhp-hr).
! tier 2 37<kW<TS {50chp<100) ... 0.40 g/kW-hr (0.3 g/olp-tn).
| ier 2 THEW<130 (100$hp<175) 0.30 g/kW-fr (0.22 g/bhp-he).
¢ fier 1 1305kWe225 (T75<hp<300) . .54 ghW-Hr (.40 grhp-he).
| tier 1 225skW<A50 (300shp<s00) . 0.54 g/kW-hr (0.40 g/bhp-he).
| fies 1 4SDSKW<EBE {B00Shp<7B0) . 0.54 g&W-nr [0.40 g/bhp-hn).

| ter 1 KW2E60 (hpz750) vrrns

.} 0-34 g/W-hr {0.40 g'bhp-hr).

NOTES!

“g" means grams.

“hp” means horsepower.

"g/bhp-hr" means grams/brake horsepower-hour,
kW means kilowatt,

“g/kW-hr” mearis grams/kilowati-hour.

(b) For purposes of paragraph (a);

{1} The term “introduced’ meahs any
engine added to the underground inven-
tory of engines of the mine in question.
including:

(i} An engine
eguipment;

tii) An engine in used equipment
brought into the mine; ang

(1ii) A replacement engine that has a
different serial number than the engine
it is replacing; but

(2) The term “introduced’ does not
include engines that were previously
part of the mine inventory and rebuilt.

(31 The term introduced does pot in-
clude the transfer of engines or eguip-
ment from the inventory of one under-
ground mine to another underground
mine operated by the same mine oper-
ator.

in newly purchased

(66 FH 5807. Jan. 1§, Z0Cl. as amendsd at 66
FR 27864, May 21, 2001 87 FR 9184, Feb., 27
2002)

$§57.5070 Miner training.

iz) Mine operators must provide ap-
nual training to all miners a% a mine
covered by this part who can reason-
ably be expected to be exposed to diesel
emissions on that property. The train-
ing must include—

i1y The health risks associated with
exposure $o diesel particulate matter;

(2y The methods used in the mine to
control diesel particulate matter con-
cenpirations;

3y Identification of the personnel re-
spongible for maintaining those con-
wrols: and

(4} Actions miners must take to en-
sure the controls operate as intended.

(k) An operator must retain a record
at the mine site of the training re-
guired by this section for one year
after completion of the training.

§5%.5071 Exposure monitoring.

z) Mine operators must monitor as
often as necessary o effectively deter-
mine. under conditions that can be rea-
sonably  anticipated in  the mine,
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whether the average personal full-shifs
airborne exposure 1w DPM exceeds the
DPM limit specified in § 57.5060.

(bY The mine operator must provide
affected miners and their representa-
tives with an opportunity io observe
exXposure menitoring reguired by this
section. Mine operators must give prior
notice to affected miners and their rep-
resentatives of the date and time of in-
tended monitoring.

¢c) If any monitoring performed
under this section indicates that a
miner’s exposure to diesel particulate
matier exceeds the DPM limit specified
in §57.5060, the operator must promptly
post notice of the corrective acticon
being taken on the mine bulletin
board, initiate corrective action by the
next work shift, and promptly com-
plete such corrective action.

{81y The results of monitoring for
diesel particulate matter, including
any results received by 8 mine operator

§57.5075

from sampling performed by the Sec-
retary. must be posted on the mine bal-
letin board within 15 days of receipt
and must remain posted for 30 days.
The operator must provide a copy of
the results to the authorized represent-
ative of miners.

(2} The mine operateor must retain for
five years {from the date of sampling).
the results of any samples the operator
collected as a result of monitoring
under this section. and information
about the sampling method used for ob-
taining the samples.

{70 FR 32866, June 6, 2005]

§57.5075 Diesel particulate records.

{a) The table entitied “Diesel Partic-
ulate Matter Recordkeeping Require-
ments’’ lists the records the operator
must mainkain pursuant to §§57.5060

-through 57.5071, and the daration for

whick parsicular records need to be re-
tained.

TasLE 57 5075(ay—DIESEL PARTICULATE RECORDKEEPING REQUIREMENTS

) Section i . .
Fecors : relerance L Feterhion $me

1. Approved apphcaton for extenson of bme 1o i §57.5060ch ...

comply with eéxposure bmits.

o

termination of miners abiity 1 wear & respirator,

&)

fued.
#aintenantce 10G . . . e 1
Evicence of coMpelence o pericrm mamnte- | §
nance. :
annual trainng provided fo porentizly exposed | §
§

=

7.
7

tn Ln

o

[

miners.
Fecord of corrective action

en o

mine’s persenal exposure. anc sample resufts

identity of PLHCF anc most recent witlen de- | §57.50600d} ...

Purchase records noling sulfur content of diesel | §57 5685(a) ...

O8I
Gobre

e e A7.5071¢
Sampling methoG used to effectvely evaloate a « §57.5071d ...

! Duration of extenswen

Duragion of miner's empioyment pius & months

i 1 year beyond date of purchase

1 year abter date any equpment is tagged
t year after date maintenance perormed.

i1 year bevond date irairing completed.

. Untit the corrective action is compieted
. 1 & years from sample date,

(b3} Any record listed in this sec-
tion which 1s reqguired to be retained at
the mine site may. notwithstanding
such reguirement, be retained else-
where if the mine operator can imme-
diately access the record from the
mine site by electronic transmission.

{2y Upon request from an authorized
representative of the Secretary of
Labor. the Secretary of Health and
Human Services. or from the author-
ized representative of miners, mine op-
erators must prompilly provide access
10 any record listed in the table in this
section.

(3% An operator musi provide access
to a miner. former miner. or. with the
miner's or former miner's written con-
sent, a personal representative of a
miper. to any reccrd reguired to be
maintained pursuant to §57.5071 er
£§57.50680(d) to the extent the informa-
tion pertaing to the miner or former
miner. The operator must provide the
first copy of a reguested record at no
cost, and any additional copies al rea-
sonable cost.

{4y Whenever an operatOor ceases o 40
business, that operater rnust transfer
all records required to be maintained
by this part, or a copy thereof, to any
SUCCEessor operator who must maintain
them for the reguired period.

[70 FR 22966, June 6, 2005 70 FR 37901, June
30, 2005: 71 FR 20012, May 18, 20067
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§57.5060

DIESEL PARTICULATE MATTER-~
UNDERGROUND ONLY

BoURCE: 66 FR 5807, Jan. 19, 2001, unless
otherwise noted.

§57.5060 Limit on concentratien of
diesel particulste matter.

(a) After July 19, 2002 and until Janu-
ary 19, 2006, any mine operator covered
by this part must limit the concentra-
tion of diesel particulate matter to
which miners are exposed in under-
ground areas of a mine by restricting
the average eight-hour equivalent full
shift airborne concentration of total
carbon, where miners normally work or
travel, to 400 micrograms per cubic
meter of air (400 ug/ms),

(b) After January 18, 2006, any mine
operator covered by this part must
limit the concentration of diesel par-
ticulate matter to which miners are ex-
posed in underground areas of a mine
by restricting the average eight-hour
equivalent full shift airborne com-
centration of total carbon, where min-
ers pormally work or travel. to 160
micrograms per cubic meter of -air

{160rc ug/me).

30 CFR Ch. | (7-1-05 Edifion)

tcxly If, as a result of technologieal
constraints, a mine requires additional
timie to come into compliance with the
limit specified in paragraph (b) of this
section, the operator of the mine may
file an application with the Secretary
for a special extension.

{2) No mine may be granted more
than one special extension, nor may
the time otherwise available under this
section to a mine to comply with the
limit specified in paragraph (b) be ex-
tended by more than two years.

(3) The application for a special ex-
tension may be approved, and the addi-
tional time authorized, only if the ap-
plication includes information ade-
quate for the Secretary to ascertain:

(1) That diesel-powered equipment
was used in the mine prior to October
29, 1988; .

(ii) That there is no combination o
controls that can, due to technological
constraints, bring the mine into full
compliance with the limit specified in
paragraph (b) within the time other-
wise specified in this section;

(iii) The lowest achievable concentra-
tion of diesel particulate, as dem-
onstrated by data collected under con-
diticns that are reprezsentative of mine
conditions using the method specified
in §57.5061; and

(ivy The actions the operator will
take during the duration of the exten-
sion to:

(A} Maintain the lowest concentra-
tion of diese] particulate; and

(B) Minimize the exposure of miners
to diesel particulate.

{4} The Secretary may approve an ap-
plication for a special extension only
if:

{i} The mine operator files, the appli-
cation at least 180 days prior to the
date the mine must be in full compli-
ance with the limit established by
paragraph (b of this section; and

(i) The application certifies that the
cperator has posted one copy of the ap-
plication, at the mine site for 30 days
prior to the date of application, and
nas provided ancother copy to the au-
thorized representative of miners.

{5y A mine operator must comply
with the terms of any approved appli-
cation for a special extension, and post
z copy of an approved application for a
special extension at vhe mine site for
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the duration of the special extension
period.

(d)(1) Mine operators may permit
miners engaged in inspection. mainte-
nance, or repair activities, and only in
such activities, with the advance ap-
proval of the Secretary under the cir-
cumstances and conditions defined in
paragraphs (d)2} through (d)(4) of this
section, to work in copcentrations of
diesel particulate matter exceeding the
applicable concentration limit under
paragraph (a) or (b} of this section.

{2} The Becretary will only provide
advance approval:

(i} For inspection, maintenance or re-
palr activities to be conducted:

{A) In areas where miners work or
travel infrequentiy or for brief periods
of time;

(B) In areas where minsrs otherwise
work exclusively ingide of enclosed and
environmentaliy controlied cabs,
booths and similar structures with fil-
tered breathing air: or

{C) In shafts, inclines. slopes. adits,
tunnels and similar workings that the
operator designates as return or ex-
haust air courses and that miners use
for access into the mine or egress from
the mine;

{ii) When the Secretary
that it is not feasible t¢ reduce the
concentration of dpm in the areas
where the inspection. meaintenance or
repair activities are to be conducted o
those otherwise applicable under para-
graph (a) or (b} of this section; and

(iii) When the Secretary determines
that the mine operater will employ
adequate safegpuards to minimize the
dprn exposure of the miners.

(3) The Secretary's determinations
under paragraph (4)2) of this section
will be based on evaluating a plan pre-
pared and submitted by the ocperator no
less than 60 days before the commence-
ment of any Inspection, maintenance
or repair activities. The mine operator
must certify in the plan that one copy
of the application has been posted at
the mine site for 30 days prior t0 the
date of submission. and another copy
has been provided tc the authorized
representative of miners. The pian
must identify, at & minimum, the types
of anticipated inspection, mainte-
nance, and repair activities that must
be performed for which engineering

determines

§ 57.5060

controls sufficient to comply with the
concentration limit are not feasible,
the locations where such activities
could take place. tte concentration of
dpm in these locations, the reasons
why engineering conirols are not fea-
sivle. the anticipated frequency andé du-
ration of such activities, the antici-
pated number of miners involved in
such activities, and the safeguards that
the operator will employ to limit
miner exposure to dpm, including, buat
not limited to the use of respiratory
protective eguipment., The approved
plan must incinde a program for selec-
tionm, maintenance, training, fitiing.
supervision, cleaning and use of per-
sonal protective equipment and must
meet the minimuin reguirements es-
tablished in §57.5005 (a) and (bh).

(4) An advance approval by the Sec-
retary for employees to engage in in-
spection, maintenance, or repair ac-
tivities will be valid for no more than
one year. A mine operator must com-
ply with the conditions of the approved
plan [which was the basis of the ap-
proval], and must post 2 copy of the ap-
proved plan at the mine site for the du-
ration of its applicability.

(e) Other than pursuant to the condi-
tions required in paragraphs (¢) or (d)
of this =ection, an operator must not
utilize personal protective equipment
to comply with the reguirements of ei-
ther paragraph (a) or paragraph (b) of
this section.

(f) An operator must net utilize ad-
ministrative controls te comply with
the reguirements of this section.

EFFeECTIVE DATE NOTE: At 67 FR 47287, July
18, 2002. in £57.5080, paragraphs (4), {(e). and (D
were staved, effective July 20, 2002, until
completion of further rulemaking to address
these provigions.

EFFECTIVE DATE NOTE: At 70 FR 32966, June
6. 2005, £57 5060 was revised, effective July 6
2005. At 70 FR 37901, June 30, 2005, technical
amendments were incorporated. For the con-
venience of the user. the revised text is set
forth as follows:

§E7.5060 Limit on exposure to diesel partic-
ulate msatter.

{a) A miner's personal exposure to diesel
particalate matter {DFPM) in an undergroung
mine must not exceed an average eight-hour
eguivalent full shift airborne concentraticn
of 308 micrograms of elemental carbon per
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cubic meter of air (308zc ug/m®). [This in-
terim permissibie exposure limit (PEL) re-
mains in effect until the final DPM exposure
1imit becomes effective. When the fina]l DPM
exposure limit becomes effective, MSHA will
publish a document in the FEDERaL REG-
ISTER.]

(b After January 15, 2006, any mine oper-
ator covered by this part must limit the con-
centration of diesel particulate matter to
which miners are ezposed in underground
areas of a mine by restricting the average
eight-hour equivalent full shift airborne con-
centration of fotal carbon, where miners
normally work or travel, to 160 micrograms
per cubic meter of air (16Gyc pg/ms).

{c)1) if a mine requires additional time to
come intc compllance with the finai DFM
limit established in §57.5060 (b) due to tech-
nological or eccnomic constraints, the oper-
ator of the mine may file an application with
the District Manager for a special extension.

(2) The mine operator muset certify on the
application that the cperator has posted cne
copy of the applicaticn at the mine site for
at least 30 days prior to the date of applica-
tion, and has provided apother copy to the
anthorized representative of miners.

¢8) No approval of a special extension shall
exceed a period of one vear from the date of
approval. Mine operators may file for addi-
tiopal special extensions provided each ex-
tension does not exceed a period of one year,
An appiication must include the following
information:

(i} A statement that diesel-powered equip-
ment was used in the mine prior to October
29, 1988; )

(ii) Documentation supporting that con-
trols are technologically or econcmically in-
feaszible at this time to reduce the miner’s
exposure to the final DPM lHimit.

(iii) The most recent DPM moenitoring re-
sults.

(iv} The actions the operator will take dur-
ing the extension to minimize exposure of
miners to DPM.

{4 A mine operator must comply with the
werms of any approved application for a spe-
cisl extension, post a copy of the approved
application for a special extension at the
mine site for the duration of the special ex-
tension period. and provide a copy of the ap-
proved application to the authorized rep-
resentative of miners,

¢d) The mine operator must install, use,
and maintain feasible engineering and .ad-
ministrative coptrols to reduce a miner’s ex-
posure to or below the DPM Himit established
in this section. When controis do not reduce
s miner’s DPM exposure to the limit, con-
trole are infeasible, or conmtrels do not
produce significant reductions in DPM expo-
ayres, controls must be used to reduce the
miner's exposure to as low a level as feasibie
and must be supplemented with respiratory
protection in accordance with §57.5005¢a), (),

30 CFR Ch. | {7-1-0& Edition}

and paragraphs (4)1) and (dj2) of this see-
tion.

(1) Alr purifying respirators
equipped with the following:

(i) Filters certified by NIOSH under 30 CFR
part 11 (appearing in the July 1, 1994 edition
of 30 CFR. parts I to 199 as a high efficiency
particulate air (HEPA) filter;

(ii) Filters certified by NIOSH under 42
CFR paltt 84 as 95.97% efficient: or

(iii} Filters certified by NIOSE for DPM.

(2) Non-powered, negative-pressure. air pu-
rifying, particulate-filter respirators shail
use an R- or P-series filter or any filter cer-
tified by NIOSH for DPM. An R-series filter
shali not be used for longer than one work
shift.

(e) Rotation of miners shall not be consid-
sred an accepteble administrative control
used for compliznce with the DPM atandard.

must be

£57.5061 Compliance determinations.

(a) A single sample collected and
analvzed by the Secretary in accord-
ance with the requirements of this sec-
tion shall be an adequate basis for a de-
termination of noncompliance with an
applicable limit on the concentration
of diesel particulate matier pursuant
to §57.5060.

{b} The Secretary will collect sam-
ples of diesel particulate matter hy
using & respirable dust sampler
equipped with a submicrometer impac-
tor and analyze the samples for the
amount of total carbon using the meth-
ad described in NIOSH Analytical
Method 5040, except that the Secretary
also may use any methods of collection
and analysis subsequently determined
by NIOSH to provide equal or improved
accuracy for the measurement of diesel
particulate matter. Copies of the
NIOSH 5040 Anpalytical Method are
available by contacting MSHA’s, Pitts-
burgh Safety and Health Technology
Center, P.0. Box 18233, Cochrans Mill
Read, Pittsburgh, PA 15236

(c) The Secretary will determine the
appropriate sampling strategy for com-
pliance determination, atilizing per-
sonal sampling, cceupational sampling,
and/or area sampling, based on the cir-
cumstances of the particular exposure.

EFFECTIVE DATE NOTE: At 70 FR 32966, June
B, 2005, §57.5061 was revised, effective July 6,
9005. For the convenience of the user, the re-
vised text is set forth as follows:
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§57.5061 Coemplisnce determinations.

{8) MSHA will use a single sample col-
lected and analyzed by the Secretary in ac-
cordapce with the requirements of this sec-
tion as an adequate basis for a determination
of noncompiiance with the DPM limit.

(p) The Becretary will collect samples of
DPM by using a respirable dust sampler
eguipped with a submicrometer impactor
and anaiyvze the sampies for the amount of
elemental carben using the methoed described
in NIOSH Analytical Method 5049, except
that the Secretary alsec may use any meth-
ods of collection and analysis subsequently
determined by NIOSH to provide equal or im-
proved accuracy for the measurement of
DPM.

{¢) The Becretary will use fuil-shift per-
sonal sampling for compliance determina-
tions.

§ 57.5062 Dresel
control plan.

(a) In the event of a viclation by the
operator of an uvnderground metal or
nonmetal mine of the applicable con-
centration  limit  established by
§57.5060, the operator, in accordance
with the reguirements of this section,
must-—

(1) Establish a diesel particulate
matter control plan for the mine if one
is npot already in effect, or modify the
existing diesel particulate matter con-
trol pian, and

(2) Demonstrate that the new or
modified diesel particulate matter con-
trel plan controls the concentration of
diesel particulate matter to the appli-
cable concentration limit specified in
§ 57.5060.

(by A diesel partigulate control plan
must describe the controls the operator
will utilize to maintain the concentra-
tien of diesel parsiculate matter to the
applicable limit specified by §57.5060.
The plan also must include a list of die-
sel-powered units maintained by the
mine operator, information about any
unit’s emission control device, and the
parameters of any other methods used
to control the concentration of diesel
particulate matter. The operator may
consolidate the plan with the ventila-
tion plan required by §57.8520. The op-
erator must retain a copy of the cur-
rent diesel particulate matter control
plan at the mine site during its dura-
tion and for one vear thereafter,

(¢} An operator must demonstrate
plan effectiveness by monitoring, using

particulate matter

§57.5062

the measuremen: method specified by
§57.5061th), sufficient to verify that the
plan will control the concentration of
diesel particulate matter to the appli-
¢cable limit under conditions that caa
be reasonably anticipated in the mine.
The operator must retain a copy of
each verification sampie result at the
mine site for five yvears. The operator
monitoring must be in addition to, and
not in lieu of, any sampling by the Sec-
retary pursuant to § 57.5061.

¢d} The records reqguired by para-
graphs (b) and (c) of this section must
be available for review upon reguest by
the aunthorized representative of the
Secretary, the authorized representa-
tive of the Secretary ©of Health and
Human Services, or the authorized rep-
resentative of miners. In addition,
upon reguest by the District Manager
or the authorized representative of
miners, the operator must provide a
copy of any records required to be
maintained pursuant to paragraph (b)
or {¢) of this section.

{eX1) A control plan established as a
result of this section must remain in
effect for 3 years from the date of the
violation which caused it to be estab-
lished, except as provided in paragraph
(e)(3) of this section.

(2) A modified control plan estab-
lished as a result of this section must
remain in effect for 3 years from the
date of the violation which caused the
plan t6 be modified, except as provided
in paragraph (e¥3) of this section.

{3y Ap operator must modify a diesel
particulate matter control plan during
its duration as required to reflect
changes in mining equipment or cir-
cumstances. Upon request from the
Qecretary, an operator must dem-
onstrate the effectiveness of the modi-
fied plan by monitoring, using the
measurement method specified by
§57.5061, sufficient to verify that the
plan will control the concentration of
diesel particulate matier to the appli-
cable limit under conditions that can
be reasonably anticipated in the mine.

(f) The Secrevary will consider an op-
erator’s failure to comply with the pro-
visions of the diesel particulate matter
control plan in effect at a mine or to
conduct required verification sampling
to bhe a violation of this part without
regard for the concentration of diesel
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particulate matter that may be present
at any time.

EFFECTIVE DATE NOTE: At 67 FR 47297, July
18, 2002, §57.5062 was staved, effective July 20.
2002, until completion of further relemaking
to address these provisions.

EFFECTIVE DATE NOTE: At 70 PR 32066, June
6, 2005, §57.5062 was removed, effective July 6.
2005,

§57.50685 Fueling practices,

{a) Diesel fuel used to power equip-
ment in underground areas must sot
have a sulfur content greater thap 0.05
percent. The operator must retain pur-
chase records that demonstrate compli-
ance with this requiremeni for one
vear after the date of purchase.

{b) The operator must only use fuel
additives registered by the U.8. Envi-
ronmental Protection Agency in diesel
powered equipment operated in under-
ground areas.

{66 FR 5807, Jan. 18, 2001: 66 FR 35520, July 5,
20011

§57.5066 Msintenance siandards.

(a) Any diesel powered equipment op-
erated at any time in underground
areas must meet the fellowing mainte-
nance standards: :

(1) The operator must maintain any
approved engine in approved condition;

{2) The operator must maintain the
emission related components of any
non-approved engine to manufacturer
specifications; and

(3 The operator must maintain any
emission or particulate control device
installed on the eguipment in effective
operating condition.

(bX1) A mine operator must anthor-
ize each miner operating diesel-pow-
ered equipment undergrouné to affix a
visible and dated tag to the equipment
when the miner notes evidence that the
equipment may require maintenance in
order to comply with the maintenance
standards of paragraph (a} of this sec-
tion. The term evidence meaps visible
-smoke or odor that is apusual for that
piece of equipment under normal oper-
ating procedures, or cbvious or visible
defects in the exhaust emissions con-
trol system or in the engine affecting
amissions.

(2} A mine operator must ensure that
any eguipment tagged pursuant ¢ this

30 CFR Ch. | (7-1-0% Edition)

section is promptly examined by a per-
son authorized to maintain diesel
equipment, and that the affized tag not
be removed until the examination has
been compieted. The term promptly
means before the end of the next shift
during which a qualified mechanic is
scheduled to work.

{3) A mine operator must retain a log
of any eguipment tagged pursuant to
this section. The log must include the
date the eguipment is tagged, the date
the equipment iz examined, the name
of the person examining the equip-
ment, and any action taken as a result
of the examinpation. The operator must
retain the information in the log for
one year after the date the tagged
equipment was examined.

{c) Persons authorized by a mine op-
erator to maintain diesel egquipment
covered by paragraph (a) of this section
must be qualified, by virtue of training
or experience, to ensure that the main-
tenance standards of paragraph (a) of
this section are observed. An operator
must retain appropriate evidence of the
competence of any person to perform
specific maintenance tasks in compli-
ance with those standards for one year
after the date of any maintenance, and
upon request must provide the deocu-
mentation $¢ the anthorized represent-
ative of the Secretary.

(66 FR 587, Jan. 19, 2001, as amended at 67
FR 9184, Feb. 27, 2002]

BEFFECTIVE DATE NOTE: At 66 FR 5807, Jan.
19, 2001, §57.5086 was added, effective July 5,
2001, except for paragraph (h). At 66 FR 35518,
July 5. 2001, the effective date of paragraph
(b} was delayed pending disposition of cur-
rent litigation challenging the rule. At 67 FR
9184, Feh. 27, 2002, paragraphs (Dy 1D and (b2}
were reviged, effective Mar, 29, 2002,

§57.5067 Engines.

(a} Any diesel engine introduced into
an underground area of a mine covered
by this part after July 5, 2001, other
than an engine in an ambulance or fire
fighting equipment which is utilized in
accordance with mine fire fighting and
evacuation plans, must either:

(1) Have affixed a plate evidencing
approval of the engine pursuant to sub-
part B of Part 7 of this title or pursu-
ant to Part 36 of this title; or

2y Meet or exceed the applicable par-
ticulate matter emission reguirements
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of the Environmental Protection Ad-
ministration listed in Table 57.5067-1,
as follows:

§57.5071

TABLE 57 50671

EPA requirement i EPA category ! PM iirmit
40 CFR 86.094~8(a)(1)(HANZ) . ... | light cuty vehicie .. ... | 0.1 g/mile.
40 CFR 86.004-0la) 13 AN2) .. | light duty truck .. <oy D1 gimiie.
40 GFF BS. 094~11(a)(1](1v)(81 . heavy chaty hsghway engane . 1 &1 g/bhp-hr.
a0 CFR 89.112(a) .. nonroad (fer, power range) varies by power 2
! tisr 1 kW<B (hp<it) . 1.0 gAW-hr {0.75 g/bhp-he).

3

fer 1 BEkW<i8 {13‘“;}(2 .

fier 1 10KW<37 (255np<S0) ..

1 tier 2 37EAWTS (S0Shp<100)

. | #er 2 75<kW130 (100ghp<i75} .

o ] BEE 1 130<kW2S {1755hp<300)
| tiet 1 2255kWad5H {300<hp<600)

J et 1 450SKW<5B0 (B0D<TH<750)
- tier 1 KWzS60 (hp2750)

... | 0.80 gkW-hr (0.60 gbihp-he.
. | 0.80 g/W-hr (0.60 g/bhp-he),
.. 1 8.40 gAW-hr (D.30 glokp-hw).
.| ©.30 gRW-nr (0.22 g/bbp-hr).
.. 1 0.54 gW-hr (0,40 globp-hir).
. | 054 g/RW-hr (5.40 gibhp-he).
... | £.58 gRW-hr (040 globp-hrl,

.| 654 gicW-hr (6.40 gibhp-he).

harsepower.
“g/bhp-hf means grams/rake horsepower-hour,
kW mearns kilowat!
"g/kW-ir" means gmms”biowan—huur

(b) For purposes of paragraph {a):

(1) The term “introduced” means any
engine added te the underground inven-
tory of engines of the mine in question,
inciuding:

(1) An engire in newly purchased
equipment;

(i1} An engine in used eguipment
brought inte the mine; and

(iii) A replacement engine that has a
different serial number than the engine
it is replacing; but

(2) The term “introduced’” does not
inciude engines that were previously
part of the mine inventory and rebuilt,

(3 The term introduced does not in-
clude the transfer of engines or equip~
ment from the inventory cf one under-
ground mine to another underground
mine operated by the same mine oper-
ator.

{66 FR 5807, Jan. 19, 2001, as amended at 66
FR 27864, May 21, 2001: 67 FR 9184, Feb, 27,
2002] ’

§57.5070

(a) Mine operators must provide an-
pral training to all miners at a2 mine
covered by this part who can reason-
ably be expected to be exposed to diesel
emissions on that property. The train-
ing must include—

(1) The health risks asscciated with
exposure to diesel particulate matter:;

Minper training.

(2) The methods used in the mine to
control diesel particulate matier con-
centrations;

(%) Identification of the personnel re-
sponsible for maintaining those con-
trols; and

{4) Actions miners must take to en-
sure the controis operate as intended.

(b} An operator must retain a record
at the mine site of the training re-
guired by this section for oOne year
after completion of the training.

$5%.5071 Environmental monitoring.

(ay Mine operators must monitor as
often as necessary to effectively deter-
mine, under conditiens that can be rea-
sonably anticipated in the mine—

(1) Whether the concentration of die-
sel particulate roaster in any area of
the mine where miners normally work
or travel exceeds the applicable limit
specified in §57.5060; and

(2y The average full shift airborne
concentration of diesel particulate
matter at any positipn or on any per-
son designated by the Secretary,

¢b) The mine operator must provide
affected miners and their representa-
tives with an opportunity to ocbserve
exposure monitoring reguired- by this
section. Mine cperators must give prior
notice to affected miners and their rep-
resentatives of the date and time of in-
tended monitering.



§57.5075

(¢) If any monitoring performed
under this section indicates that the
applicable concentration limit estab-
lished by §57.5060 has been exceeded, an
operator must promptly post notice of
the corrective action being taken. ini-
tiate corrective action by the next
work shift, and promptly complete
such corrective action.

(dX1) The results of monitoring for
diesel particulate matter, including
any results received by 2 mine operator
from sampling performed by the Sec-
retary, must be posted on the mine bul-
tetin board within 15 days of receipt
and must remain posted for 30 days.
The operator must provide a copy of
the results to the authorized represent-
ative of miners. )

(2) The mine operator mast retain for
five years (from the date of sampling),
the results of any samples the operator
collected as a result of monitoring
under this section, and information
about the sampling method used for ob-
taining the samples.

EFFECTIVE DATE NOTE: At 70 FR 32986, June
6, 2606, §57.507]1 was revised, effective July 6,
2005. For the convenlience of the user, the re-
vised text is set forth as follows:

$57.5071 Exzposure monitoring.

{a) Mine pperators must monitor as often
as necessary to effectively determirne. under
conditions that can be reasopably antici-
pated in the mine, whether the average per-
sonal full-shift airborne exposure to DPM ex-
ceeds the DPM limit specified in § 57.5060.

30 CFR Ch. | (7-1-05 Edition)

(b} The mine operator mmust provide af-
fected miners and their representatives with
an opportunity to observe exposure moRi-
toring required by this section. Mine opera-
tors must give prior notice to affected min-
ers and their representatives of the date and
time of inteénded monitoring.

(¢} If apy monitoring perfcrmed under this
section indicates that a miner's exposure to
diesel particulate matter exceeds the DPM
limit specified in §57.5060, the cperator must
promptly post notice of the corrective action
being taken op the mice bulletin board, ini-
tiate corrective action by the next work
shift, and promptly complete such corrective
action.

(dX1) The results of monitoring for diesel
particulate matter, including any resulbs re-
celved by a mine operator from sampling
performed by the Secretary, must be posted
o the mine bulletin board within 15 days of
receipt and must remain posted for 30 days.
The operator must provide & copy of the re-
suits to the authorized representative of
miners.

(Zy The mine cperator must retain for five
vears {(from the date of sampling), the results
of any samples the operatoer collected as a re-
sult of monitoring under this section, and in-
formation about the sampling method used
for obtaining the samples.

§57.5075 Diesel particulate records.

{a) The table entitled “"Diesel Partic-
ulate Recordkeeping HRequirements™
lists the records the operator must re-
tain pursuznt to §§57.5060 through
57.6071, and the duration for which par-
ticular records need to be retained. The

table follows:

[HESEL PARTICULATE RECORDKEEPING REQUIREMENTS

Fecord

Section
reference

Hetention time

1. Approved application for extension of fime 1o comply with final

concentralion fimit.

o Approved pan for mmers to perform inspection, mainienance

or repair aCtions in areas exceeding the concentration limi.
3. Control plan ...
4, Compliance plan venhcaﬁor Scmple resuns
5. furchase fecords nohing sulfye content of diesel fual |
6. Maintenance log ..
7. Evidence of Ccmpeience IG permn-n ma;mananc&
B. Annual training provided 1o polentially exposed miners ..

g, Sampling method used to efectively evaluate mine pamcukate

concentration, and sampie results.

§57.5060(c; | 1 year beyond duration of extension,

§57.50680(d} | For durafion of plan.

1 year beyond duration of plan.

5 years from sample date.

1 year beyond date of purchase.

1 year afler date any equipment is tagged.
1 year alter date maintenance performed,
1 year beyond date raining completed.

5 years from sample date.

§ 57.5062(b}
§ 57 5062(c)
§ 57 5065(a)
§ 57.5066(b)
§ 57.5088(c)
§57 5070(p)
§57.50771(d)

(Y1} Any record listed in this sec-
tion which is required to be retained at
the mipe site may, notwithstanding
sach requirement., be retained else-
where if the mine operator can imme-

diately access the record from the
mine gite by electronic transmmission.
{2) Upon reguest from an authorized
representative of the Secretary of
Labor, the Secretary of Health and
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Human Bervices, or from the author-
ized representative of miners, mine op-
erators must promptly provide access
to any record listed in the table in this
section.

{3) An operator must provide access
to a miner, former miner, or, with the
miner’s or former miner’s written con-
gent, a personal representative of a
miner, t0 any record required to be
maintained pursuant to §57.5071 to the
extent the information pertains to the
miner or former miner. The operator
must provide the first copy of a re-
quested record at no cost, and any ad-
ditional copies at reasonable cost.

(4) Whenever an operator ceases to do
business, that operator must transfer

all records reguired to be maintained
by this part, or a copy thereof, to any
successor operator who must maintain
them for the required period.

EFFECTIVE DATE NOTE: AL 70 FR 32966, June
8, 2005, §51.5075 was revised, effective July 6,
2005, AT 70 FR 37901, June 30, 2005, technical
amendments were incerporated. For the con-
venience of the user, the revised text is set
forth as foliows:

§57.5075 Diesel particolate records.

(a) Table 57.5075(a), ‘'Diesel Particulate
Recordkeeping Requirements,” lsts the
recerds the operator must retain pursuant to
§§ 57.5060 through 57.5071, and the daration for
which particular records must be refained.

TaBLE 57.5075{g) —DIESEL PARTICULATE RECORDKEEFING REQUIREMENTS

FAecord

Saction relerence Agtention ime

1. Approved application for extension of time to
comply with 8xposure limils.

2. Purchase records noting sulfur content of diesel
fuel.

3. Maintenance 100 ... e

4, Fvidence of competence to perlorm mainte-
nance.

5 Annyal training provided to potentially exposed
PIAEHS.

6. Record of corrective action . ...

7. Sampling method used to effectively evaluals a
miner's personat exposurs, and sample results.

$87.5066(c) ............... i Duration of extension.

§57.5065(a) .............. | 1 year beyoad date of purchase.
§57.5066(b) ... ... ¢ 1 year after date any equipiment is tagged.
§ 57.5066{c} . ¢ 1 year alter date meintenance perfonmed.
§S7.5070(0) ... i 1 year beyond dale training compieted.
§57.8507%c) ... Until the cotrective action is compieted.
§57.8071d) ...} 5 vears from sample date.

(b)iy Any record lsted in this section
which is reguired to be retained at the mine
site may, notwithstanding such requirement,
be retained elsewhere if the mine operator
can immediately access the record from the
mine site by electronic transmission.

(2y Upon reguest from an authorized rep-
resentative of the Secretarv of Labor, the
Secretary of Health and Human Services, or
from the authorized representative of min-
ers, mine operators must promptiy provide
access to any record listed in the table in
this section. -

{3) An cperator must provide access to a
rmiper, former miner, or, with the miner’s or
former mineér's written consent. a personal
representative of a miner, to any record re-
guired to be Mmaintained pursuant to §57.5071
to the extent the information pertains to the
miner or former miner. The operator must
provide the first copy ef a requested record
at no cost, and any additional copies at rea-
sonahle cost.

(4) Whepever an operator ceases to do busi-
pess, that operator must transfer aill records
required t0 be maintained by this part, or a
copy thereof. to any successer operator who
must maintain them for the reguired period.
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DIESEL PARTICULATE MATTER—
UNDERGROUND ONLY

SOURCE: 68 FR 5807, Jan. 18, 2001, unless
otherwise noted,

EFFECTIVE DaTe NOTE: At 66 FR 5807, Jan.
19, 2001, & new undesignated center heading
and §§357.5060 through 57.3075 were added to
sabpart D of part 57, effective Mar, 20, 2001
At 66 FR 13032, Mar. 15, 2001, the effective
date was delayed until May 21, 2001, At 66 FR
27863, May 21, 2001, the effective date was fur-
ther deiayved antil July 5, 2001 and §57.5087
was amended in paragraph {a) by removing
the date "“March 20, 20017 and adding in its
place ~July 5. 200107,

§57.5060 Limit on econcentration of
diesel particulate matter.

(a) After July 18, 2002 and until Janu-
ary 19, 2006, any mine operator covered
by this part must limit the concentra-
tion of diesel particulate matter to
which miners are exposed in under-
ground areas of a mine by restricting
the average eight-hour eguivalent full
shift airborne concentration of total

§ 57.5060

carbon. where miners normally work or -
travel. to 400 micrograms per cubic
meter of air (400;c pg/m3).

by After Japuary 19, 2006, any mine
operator c¢overed by this part must
limit the concentration of diesel par-
ticulate matter to which miners are ex-
pesed in underground areas of a mine
by restricting the average eight-hour
equivalent full shift airborne con-
centration of total carbon, where min-
ers normally work or travel, to 160
micrograms per cubic rmeter of air
(169’1-(‘ g,tg’fm:‘)

(e¥1) If, a8 a result of technologiecal
constraints, a mine requires additional
time to come into compliance with the
limit specified in paragraph (b} of thia
section, the operator of the mine may
file an application with the Secretary’
for a special extension. "

{2) Nco mine may be granted rmore
than one special extension, nor may
the time ctherwise available under this
section to a mine to comply with the
limit specified in paragraph (b) be ex-
tended by more than two yeara.

(3) The application for a special ex-
tension may be approved, and the addi-
tional time authorized, only if the ap- -
plication includes information ade-
guate for the Secretary to ascertain:

(i} That diesel-powered eguipment
was used in the mine prior to October
28, 1998;

(i1) That there is no combination of
contrels that can, due to technological
constraints, bring the mine into full
compliance with the limit specified in
paragraph (b) within the time other-
wise specified in this section;

¢iiiy The lowest achievablie concentra-
tion of diesel particulate, as dem-
onstrated by data collected under con-
diticns that are representative of mine
conditions using the method specified
in §87.5061; and

¢ivy The actions the operator will
take during the duration of the exten-
sion to:

(A) Maintain the lowest concentira-
tion of diesel particulate; and

{B) Minimize the exposure of miners
to diesel particulate.

{4) The Secretary may &pprove an ap-
plication for a szpecial extensionr only
if:

{1} The mine gperator files, the appli-
cation at least 1B0 davs prior to the
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§57.5060

date the mine must be in full compli-
ance with the limijt established by
paragrazi (b) of this section; and

(i1} The application certifies that the
operator has posted one copy of the ap-
plication, at the mine site for 30 days
prior to the date of application, and
has provided another copy to the au-
thorized representative of miners.

{(5) A mine operator must comply
with the terms of any approved appli-
eation for a special extension, and post
a copy of an approved application for a
special extension at the mine site for
the duration of the special extension
period.

{dX¥1) Mine operators may permit
miners engaged in inspection, mainte-
nanee, or repair activities, and conly in
such activities, with the advance ap-
proval of the Secretary under the cir-
cumnstances and conditions defined inp
paragraphs (d}2) threough (d)(4) of this
section, to work in concentrations of
diesel particulate matter exceeding the
applicable concentration limit under
paragraphk (a) or (b} of this section.

(2) The Secretary will oanly provide
advance approval:

(§) For inspection, maintenance or re-
pair activities to be conducted:

(A) In areas where miners work or
travel infrequently or for brief perieds
of time:

(B) In areas where miners otherwise
work exclusively inside of enclosed and
environmentally contrelied cabs.
booths and similar structures with fil-
tered breathing air; or

(Cy In shafts. inclines, slopes, adits,
tunnpels and similar workings that the
operator designates as return or ex-
haust air courses and that miners use
for access into the mine or egress from
the mine;

(i) When the Secretary
that it is not feasible to reduce the
concentration of dpm in the areas
where the inspection, mainienance or
repair activities are to be conducted to
those otherwise applicable under para-
graph (a) or (b} of this section: and

(iily When the Secretary determines
that the mine c¢perator will employ
adeguate safeguards to minimize the
dpm exposure of the miners.

(3) The Becretary's determinations
under paragraph (d)2) of this section

determines

30 CFR Ch. | (7-1-01 Edition)

will be based on evaluating a plan pre-
pared and submitted by the cperator no
less thap 60 days before the commence-
ment of any ipspection, malintenance
or repair activities. The mine operator
must certify in the plan that one copy
of the application has been posted at
the mine site for 30 days prior to the
date of submission, and another copy
has been provided to the authorized
representative of minpers. The plan
must identify, at a minimum, the types
of anticipated Iinspection, mainte-
nance, and repair activities that must
be performed for which engineering
controls sufficient te comply with the
concentration limit are neot feasible,
the locations where such activities
could take place, the concentration of
dpm in these locations, the reasons
why engineering contreols are not fea-
sibie, the anticipated frequency and du-
ration of such activities, the antici-
pated number of miners involved in
such activities, and the safeguards that
the operator will employ to limis
miner exposure to dpm, ineluding, but
not limited to the use of respiratory
protective eguipment. The approved
pian must incinde a program for selec-
tion, maintenance, iraining, fitting.
supervision, cleaning and use of per-
sonal protective equipment and must
meet the minimum requirements es-
tablished in §57.5005 (a) and (b).

(4} An advance approval by the Sec-
retary for employees to engage in in-
spection, malntenance, or repair ac-
tivities will be valid for no more than
one year. A mine operator must com-
pily with the conditions of the approved
plan [which was the basis of the ap-
proval], and must post a copy of the ap-
proved plan at the mine site for the du-
ration of its applicability.

{e) Other than pursuant to the condi-
tions required in paragraphs (¢) or (d)
of this section, an operator must not
utilize personal protective equipment
to comply with the requirements of ei-
ther paragraph (a) or paragraph (b) of
this section. . - . -

(fY An operator must not utilize ad-
ministrative controls to comply with
the requirements of this section.
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§57.5061 Compliance determinations.

(a) A single sample coliected and
analyvzed by the Secretary in accord-
ance with the reguirements of this sec-
rion shall be an adeguate basis for a de-
termination of noncompliance with an
appiicabie limit on the concentration
of diesel particulate matter pursuant
to §57.5060,

(by The Secretary will collect sam-
ples of diesel particulate matter by
psing 4 respirable dust sampler
equipped with a submicrometer impac-
tor and analyze the samples for the
amount of total carber using the meth-
od described in NIOS8H Analytical
Method 5040, except that the Secretary
also may use any methods of collection
angd analysis subseguently determined
by NIOSH to provide equal or improved
accuracy for the measurement of diesel
particulate matter., Copies of the
NIOSH 5040 Analytical Method are
available by contacting MSHA's, Pitts-
burgh Safety and Health Technology
Center, P.O. Box 18233, Cochrans Mill
Road, Pittsburgh, PA 15236.

{¢) The Secretary will determine the
appropriate sampling strategy for com-
pliance determination, utilizing per-
sonal sampling, occeupational sampling.
and/or area sampiing. based on the cir-
cumstances of the particular exposure.

§57.5662 Diesel particulate matter
control plan. ‘

(a) In the event of a viclation by th
operator of an underground metal or
nonmetal mine of the applicable con-
centration limit established by
§57.5060, the operator, in accordance
with the requirements of this section.
must—

(1} FEstablish a diesel particulate
matter control plan for the mine if one
is not already in effect. or modify the
existing diesel particulate matter con-
trol plan. and i

2y Demeonstrate that the new or
modified diesel particulate matter con-
trol plan controls the concentration of
diesel particulate matter 1o the appli-
cable concentration limit specified in
§ 57.5060.

(hy A diesel particulate control plan
must describe the controls the operator
will utilize to maintain the concentra-
tion of diesel particuiate matter to the
applicable limit specified by §57.5060.

§57.5062

The plan alse must include a list of die-
sel-powered units maintained by the
mine operator, information about any
unit’'s emission control device, and the
parameters of apy other methods nsed
to contrel the concentration of diesel
particalate matter. The operator may
consolidate the plap with the ventila-
tion pian required by §57.8520. The op-
erator must retain a copy of the cur-
rent diesel particulate matter control
plan at the mine site during its dura-
tion and for one year thereafter.

{¢) An operator must demonstrate
plan effectiveness by monitoring, using
the measurement method specified by
§57.5061¢b), sufficient to verify that the
plan will control the copcentration of
diesel particulate matter to the appli-
cable limit upder condition$ that can
be reasonably anticipated in the mine.
The operator must retain a copy of
each verification sample result at the
mine site for five vears. The operator
mornitoring must be in addition to, and
not in liew of, any sampling by the Sec-
retary pursuant to §57.5061.

{dy The records required by para-
graphs (b and (¢} of this section must
be available for review upon request by
the authorized representative of the .
Secretary, the authorized representa-
tive of the Secretary of Health and
Human Services, or the anthorized rep-
resentative of miners. In addition,
upon request by the District Manager
or the authorized representative of
miners, the operator must provide a
copy of any records required teo be
maintained pursuant to paragraph (b)
or (¢} of this section.

(e}1) A control plan established as a
resuit of this section must remain in
effect for 3 vears from the date of the
viglation which caused it to be estab-
lighed, except as provided in paragraph
(e33) of this section,

(21 A modified contro! plan estab-
lished as a result of this section must
remain in effect for 3 years from the
date of the viglation which caused the
plan to be modified, except as provided
in paragraph (e}3) of this section.

{3y An operator must modify a diesel
particulate matter control plan daring
its duration as required to reflect
changes in mining eguipment or cir-
cumstances. Upcn reguest from the
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Secretary, an operator must dem-
onstrate the effectiveness of the modi-
fied plan by monitoring. using the
measurement method specified by
£57.5061, sufficient to verify that the
pilan will control the concentration of
diesel particulate matter to the appli-
cable limit under conditions that can
be reascpably anticipated in the mine.

(I) The Secretary will consider an op-
erator’s failure to comply with the pro-
visions of the diese] particulate matter
contrel plan in effect at a mine or to
conduct required verification sampling
to be a viclation of this part without
regard for the comcentration of diesel
particulate maiter that may be present
at any time.

§57.5065 Fueling and idling pruciices.

(a} Diesel fuel used to power equip-
ment in underground areas must not
have a sulfur content greater than 0.0
percent. The operator must retain pur-
chase records that demonpstrate compli-
ance Wwith this reguirement for one
yvear after the date of purchase.

(b} The operator must only use fuel
additives registered by the U.S. Envi-
ronmental Protection Agency in diesel
powered equipment operated in under-
ground areas.

(¢) Idling of mobile diesel-powered
equipmnent in underground areas is pro-
hivited except as required for normal
rmining operations.

¢ 57.5066 DMaintenance standards.

(a) Any diesel powered equipment op-
erated at any time in underground
areas must meet the following mainte-
nance standards:

(1) The operator must maintain any
approved engine in approved condition;

(2} The operator must maintain the
emission related components of any
non-approved engine tc manufacturer
gspecifications; and

(3y The operator must maintain any
emission or particulate conirol device
installed on the equipment in effective
operating condition.

(bX1) A mine cperator must author-
ize and require each miner operating
diesel powered equipment anderground
to affix a visible and dated tag to the

30 CFR Ch. | (7-1-01 Edifion)

equipment at any time the miner notes
any evidence that the equipment may
reguire maintenance in order to com-
ply with the maintenance standards of
paragraph {(a) of this section.

(2) A mine operator must ensure that
any equipment tagged pursuant to this .
section is prompily examined by a per-
son authorized by the mine operator to
maintain diesel equipment, and that
the affized tag not be removed uptil
the examipnation has been completed.

(3} A mine operator must retain a log
of any equipment iageged pursnant to
thig section. The log must incinde the
date the equiprent is tagged, the date
the equipment is examined, the name
of the person examining the equip-
ment, and any action taken as a result
of the examination. The operator must
retain the information in the log for
one year after the date the tagged
equipment was examined.

{c) Persons authorized by a mine op-
erator to maintain diesel eguipment
covered by paragraph (a) of this section
must be qualified, by virtue of training
or experience, to ensure that the main-
tenance standards of paragraph {a) of
this section are observed. An operator
must retain appropriate evidence of the
competence of any person to perform
gpecific maintenance tasks in compli-
ance with those standards for one year
after the date of any maintenance, and
upon request must provide the docu-
mentation to the autheorized represent-
ative of the Secretary.

§57.5067 Engines.

(a} Any diesel engine introduced into
an underground area of a mine covered
by this part afier July 5, 2001, other
than an engine in an ambulance or fire
fighting equipment which is utilized in
accordance with mine fire fighting and
evacuation plans, must either;

(1) Have affixed a plate evidencing
approval of the engine pursuant to sub-
part E of Part 7 of this title or pursu-
ant to Part 36 of this titie; or

(2) Meet or exceed the applicable par-
ticulate matter emission requirements
of the Environmental Protection Ad-
ministration listed in Table 57.5067-1.
as follows:
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TABLE 57.5067-1
EPA requirsment ] EPA categary PM tient
40 CFF 86.084-8la)1){AN2) ... l };gbt duty vehicle ... 2.1 g/mite.
48 CFR 86.084-3a 1 HINANZY .. .| light duty sruck 0.1 gmile.
40 CFR 8B.084-1 @) 1)(iv)i(B) . i heavy duty h:ghw engine .. 0.1 g/hp-hr.
40 CFH 89.1%2(a) .. . | nonfoad (tier, powser range) . vanes by powsr mnge:
fier 1 kW<B (hp<il) .. - | 1.0 gMW-hr (0.75 glhp-ti).
J tier 1 B<kW<19 .:115:;;»&5] -1 0.80 g/xW-hr {0.50 g/bhp-he).

LG oter 1 19KW<37 {2591;:-60}
| tier 2 375k W75 (SOSPE<t0B)
! tier 2 755k W130 (100<hp<175) ..
\mn 130SKWI225 (1755hp<300}
i tier 1 2255KWcAS0 (300<hp<B00) .
tier T 450skW<560 (600hp<750) ...
; tier 1 KW2560 (hpa750) e

0.80 g/W-hr {0.60 g/bhp-br).
0.40 gRW-hr (0.30 g/bhp-tw),
- | 0.30 gW-hr (D22 glohp-hi):
.. | 0.54 gficW-hr {0.40 gibhg-hr).
. 054 gW-hr {0.40 g'bhp-hr).
.54 g/kW-hr {0.40 g/bhpr-he).
0.54 g/kW-hr {0.40 g/bhp-hr).

Notes:
“g" means grams.
“hp” means horsepower.

p-hr'” means grams/brake horsepower-hour.
kW' means kilowat!.
"g/RW-hr” means grams/kilowatt-hour.

{b) For purposes of paragraph (a):

(1) The term “‘introduced” means any
engine added to the underground inven-
tory of engines of the mine in question,
including:

(i An engine
eguipment,

(i1} An engine in used equipment
hreught into the mine; and

(iti) A replacement engine that has a
different serial number than the engine
it is replacing; but

(2) The term “introduced” does not
inciude engines that were previously
part of the mine inventory and rebuilt.

EFFECTIVE DATE NOTE: At 66 FR 5807, Jan.
19, 2001, §57.5067 was added to subpart P of
part 57, effective Mar. 20. 2001. At 68 FR 15032,
Mar. 15, 2001, the effective date was delayed
until May 21, 2001, At 66 FR 27863. May 21,
2001, the effective date was further delaved
until July 5, 200! and paragraph {a) was
amended by removing the date "March 20,
20017 and adding in its place “July 5, 20817

§57.5070 Miner training.

{a) Mine operators must provide an-
nual training to all miners at a mine
covered by this part who can reason-
ably be expected to be exposed to diesel
emissions on that property. The train-
ing must include—

(1} The health risks associated with
exposure to diesel] particulate matter;

(2) The methods used in the mine to
control diesel particulate matter con-
centrations;

{8) Identification of the persmmei re-
sponsible for maeaintaining those con-
trols; and

in newly purchased

(4) Actions miners must take to en-
sure the controls operate asg intended.

(b) An operator must retain a record
at the mine site of the training re-
quired by this section for one year
after complietion of the training.

§87.5071 Epvirenmentsal monitoring.

{a} Mine operators must monitor as
ofter as necessary to effectively deter-
mine, under conditicns that can be rea-
sonably anticipated in the mine—

(1) Whether the concentration of die-
sel particulate matter in any area of
the mipe where miners normally work
or travel exceeds the applicable limit
specified in §57.5060; and

(2) The average full shift airborme
concentration of diesel particulate
matter at any position or on any per-
son designated by the Secretary.

(b} The mine operator must provide
affected miners and their representa-
tives with an opporsunity to observe
exposure monitoring required by this
section. Mine operators must give prior
notice to affected miners and their rep-
resentatives of the date and time of in-
tended monitoring.

{cy I any monitoring performed
under this section indicates that the
applicable concentration limit estab-
lished by §57.5060 has been exceeded, an
operator must promptly post notice of
the corrective action being taken, ini-
tiate corrective action by the next
work shift, apd promptly complete
such corrective action.
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¢d)X1) The results of monitoring for
diesel particulate maiter. inciuding
any results received by a mine operator
from sampling performed by the Sec-
retary, must be posted on the mine bul-
letin board within 15 days of receipt
and must remain posted for 30 days.
The operator must provide & copy of
the results to the authorized represent-
ative of miners.

(2) The mine operator must retain for
five years {(from the date of sampling),
the results of any samples the operator

30 CFR Ch. | (7-1-01 Edition) "

collected as a result of monitoring -
under this section. and information
about the sampling method used for ob-
taining the samples.

§57.5075 Diesel particulate records.

(a) The table entitled “‘Diesel Partic-
ulate Recordkeeping Requirements”
lists the records the operator must re-
tain pursuant to §§57.5060 through

57.5071. an¢ the duration for which par- .

ticelar records need to be retained. The.
table follows:

DIESEL PARTICULATE RECORDKEEPING REQUIREMENTS

Secton relerence

Retention time

Record
1. Approved application lor extension of time fo comply with final con- §£7.5060(c) | 1 yeat bayond duration of extension.
centration limit,
2. Approved pizn for miners te perform inspection, maintenance or repair § 57.5060(d} | For duration of plas.
. actions in areas exceeding the concentration fimit.
§57.5062{) | 1 yesr beyond duration of plan.

3. COntrol Blan ......o.oooiimren e e
4. Compliance glan vesHication sample resulis .
5. Purchase records acting suffur content of dieset fuel |
6. Maintenance 1089 .......c.coeevceiennn,
7. Evidence of competence © paro ritena: .
8. Annual training provided 1o polentially exposed miners .. .
9. Sampling methiod used fo efectively evaluate mine panicuiate con-
cenlration, and sampie FESUls.

§57.8062(c) | § years from sample date.

£57.5065(a)
£ 57.5066{b)
& £7.5066(c)
§ 57 5070(b)
§57.5071{d}

1 year beyond date of purchase.

1 year afler date any equipment is tagged.
1 year after date maintenance performed.
1 year beyond date training complsted.

§ years from sample date.

tbX1 Any record listed in this sec-
tion which is reguired to be retained at
the Tnipe site may. notwithstanding
such requirement, be retained else-
where if the mine operator can imme-
diately access the record from the
mine site by electronic transmission.

t2) Upon request from an authorized
representative of the Secretary of
Labor, the Secretary of Health and
Human Services, or from the author-
ized representative of miners, mine op-
erators must promptiy provide access
to any record listed in the table in this
section.

{3} An operator must provide access
to a miner, former miner, or, with the
miner’s or former miner's written con-
sent, a personal representative of a
miner, t¢ any record required to be
maintained pursuant to §57.5071 to the
extent the information pertains to the
miner or former miner. The operator
must provide the first copy of a re-
quested record at no cost, and any ad-
ditional copies at reasonable cost.

(4) Whenever an operator ceases to do
business, that operator must transfer
all records reguired to be maintained
by this part, or a copy thereof, to any
successor gperator who must maintain
thern for the reguired period.
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DEPARTMENT OF HEALTH & HUMAN SERVICES

Public Health Service
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ot HLM.T},

Centers for Disease Control
and Prevention {CDC)

Mational Institute for Occupational
Safety and Health

Pittsburgh Research Laboratory
P.O. Box 18070

Pittsburgh, PA 15236-0070

June 25, 2002

Ms. Deborah K. Green, Esq.
Office of the Solicitor

Mine Safety and Health Administration
1100 Wilson Boulevard - 22nd Floor
Arlington, Virginia 22209

Dear Ms. Green:

I am pleased to respond to your request to clarify if total carbon consists of 60 to 80% elemental
carbon? The MSHA/Industry Study of 31 Mines, and two recently completed NIOSH mine

studies all support the conclusion that total carbon consists of 60-80% elemental carbon.

If you have any questions or need further assistance, please let me know. Thank you. A

Sincerely yours,

=5y A AL

Jeffery L. Kohler, Ph.D., CMSP
Director

Pittsburgh Research Laboratory
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‘ 53
they provide this equipment and everything else to

those workers. And again, one of the things that I
wanted to talk about was the fact that fresh aixr
supplies, and not negative air, but fresh air supply
would allow the other workers that can't pass a job,
and they can go to work with that f£resh air supply;

and it is important.

Some companies will put the money up for
that, and provide a job for these workers. Cutside of
that, they are out of the business, unless they can
find something in their own industry that they don't
have to be exposed to the air, the contaminated air.

So that is the construction side. OSHA has
been growing and has been very important to the
industry. A lot more people are surviving accidents,
and the safety has increased, and there has been a
real improvement.

Anything from other than improving on the
levels would be a sad situaticn. It should not be
made worse; 1t should be made better. 8¢, again, Jjust
wanted to speak and give you an oppertunity from the
construction end, my part of it, being in
construction, and scmebody that has pleural

thickening, which is the beginning cf the asbestosis,

and living in that environment.

Heritage Reporting Corporation
(202) 628-4888
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But now I test the workers to make sure that
they don't get that situation in their life. Other
than that, that is what I had to say, and 1 appreciate

your time. If there are any gquestions, I would be

happy to answer them.

MR. PETRIE: Have yvou found any workérs that
would be unable to wear an air supply respirator or a
powered alr purifying respirator?

MR. ELWELL: As long as they were clean-
shaven, no, sir. They can go to work and they can
work fine. Nobody would be restricted frbm goiﬁg to
work and having that air supply. It is highly
recommended, and the eguipment is out there. So it is
available, and it is on the shelf.

MR. PETRIE: Thank you very much.

MR. SEXAUER: If there are no other
guestions, thank you very much.

MR. ELWELL: Thank vyou.

MR, SEXAUER: Is there anyone in the
audience that would care to address the group?

{(No response.)

MR. SEXAUER: Okay. Well, there being
nobody else, we will adjourn. Thank you very much.

(Whereupon, at 11:08 a.m., the hearing in

the above-entitled matter was conciuded.)
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