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SUMVARY OF THE CASE AND REQUEST FOR ORAL ARGUMENT

This case arises under the Fair Labor Standards Act of
1938, as anended, 29 U. S.C. 201, et seq. The Secretary of
Labor, United States Departnent of Labor, filed a conplaint
against H Il Country Farnms, Inc., d/b/a Henry's Turkey Services,
Inc. and Kenneth Henry, asserting willful violations of the
m ni mum wage, overtine, and record keeping provisions of the
statute, and seeking |liquidated danages. The United States
District Court for the Southern District of Iowa granted sunmary
judgnment in favor of the Secretary of Labor, ruling that Hil
Country Farnms willfully violated the Fair Labor Standards Act
and awar di ng back wages and | i qui dated damages. The district
court's decision is before this Court on appeal.

The Secretary of Labor believes that oral argunent is not
necessary in this case because the question whether H |l Country
Farns, Inc., d/b/a Henry's Turkey Services, Inc. and Kenneth
Henry are enployers who willfully violated the FLSA may be

deci ded on the briefs.
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No. 11-3069

IN THE UNI TED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUI T

H LDA L. SOLIS,
SECRETARY OF LABOR,
UNI TED STATES DEPARTMENT OF LABOR,
Plaintiff-Appell ee,

V.

H LL COUNTRY FARMS, INC., d/b/a
HENRY' S TURKEY SERVI CES;
KENNETH HENRY, i ndi vi dual |y,
Def endant s- Appel | ant s.

On Appeal fromthe United States District Court
For the Southern District of |owa

BRI EF FOR THE SECRETARY OF LABOR

STATEMENT CF JURI SDI CTI ON

The district court had jurisdiction over this case pursuant
to 29 U . S.C. 217 of the Fair Labor Standards Act of 1938 ("FLSA"
or "Act"), and pursuant to 28 U S.C. 1331 (federal question) and
28 U.S.C. 1345 (suits commenced by an agency or officer of the
United States).

This Court has jurisdiction over this appeal pursuant to 28
US C 1291 (final decisions of district courts). On April 21,
2011, the district court issued a ruling granting parti al

summary judgnent in favor of the Plaintiff-Appellee Secretary of
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Labor ("Secretary") and agai nst Defendants-Appellants Hil
Country Farnms, Inc., d/b/a Henry's Turkey Services, and Kenneth
Henry (coll ectively, "Defendants"), concluding that they
willfully violated the FLSA. See JA 352-72.! On July 18, 2011
in response to a notion by the Secretary, the court entered a
Consent | njunction permanently enjoining and restraining

Def endants fromviolating the provisions of 29 U S.C. 215(a)(2)
(m ni mrum wage and overtine) and 215(a)(5) (recordkeeping) of the
FLSA. See JA 373-76.2 On July 20, 2011, the district court
entered final judgnent agai nst Defendants. See JA 377.
Defendants filed a tinely Notice of Appeal on Septenber 15,
2011, within 60 days of the entry of judgnent. See JA 378; see
also Fed. R App. P. 4(a)(1)(B)

STATEMENT OF THE | SSUES W TH APPOSI TE CASES

1. \Wether the district court correctly concl uded that
H |l Country Farnms and Kenneth Henry were enployers within the

meani ng of the FLSA, jointly and severally liable for back wages

! References to the Joint Appendix filed with this Court by

Def endants on Novenber 29, 2011 will be denoted "JA" followed by
a page nunber; references to the Defendants' brief on appeal

will be to "App. Br." followed by a page nunber.

2 The district court had set a bench trial for May 16, 2011 to
decide the remaining i ssues. The Consent |njunction, however,
di sposed of the remaining issues by resolving the question of

future conpliance and dism ssing, wth prejudice, allegations

relating to six supervisory enpl oyees.

2
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due the nentally disabl ed enpl oyees who worked in the West
Li berty Foods' turkey processing plant and at the bunkhouse.

The apposite statutory provisions concerning this issue are
29 U.S.C 203(d), (e), and (g). The four nost apposite cases
are Falk v. Brennan, 414 U S. 190 (U. S. 1973); Darby v. Bratch,
287 F.3d 673 (8th Cr. 2002); Herman v. RSR Sec. Servs. Ltd.
172 F.3d 132 (2d Cir. 1999); and Dole v. Elliott Travel & Tours,
Inc., 942 F.2d 962 (6th CGir. 1991).

2. \Wether the district court correctly concl uded t hat
H Il Country Farnms and Kenneth Henry willfully violated the FLSA
when, in the face of two prior WAge-Hour investigations and
their promses of future conpliance, they continued to violate
t he Act.

The apposite statutory provision concerning this issue is
29 U.S.C. 255(a). The four nost apposite cases are MLaughlin
v. Richland Shoe Co., 486 U. S. 128 (1988); Jarrett v. ERC
Properties, Inc., 211 F.3d 1078 (8th Cr. 2000); Herman v. Pal o
G oup Foster Honme, Inc., 183 F.3d 468 (6th Cr. 1999); and Dol e
v. Elliott Travel & Tours, Inc., 942 F.2d 962 (6th G r. 1991).

STATEMENT OF THE CASE

A. Nature of the Case and Course of Proceedi ngs

On Novenber 17, 2009, the Secretary brought an action
agai nst Defendants in the United States District Court for the

Sout hern District of lowa, to enjoin themfromviolating the

3
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FLSA' s m ni num wage, overtine, and recordkeepi ng provisions
(sections 6, 7, 11(c), 15(a)(2), and 15(a)(5)) pursuant to 29
U.S.C 217, and to recover back pay due their nentally disabled
enpl oyees, together with an equal anount as |iqui dated danmages
pursuant to 29 U S.C. 216(c) of the FLSA. See JA 005-017.
Fol | owi ng di scovery, the Secretary filed a notion for partial
sumary judgnent on Decenber 17, 2010. See JA 023-67. By

deci sion dated April 21, 2011, United States District Court
Judge Harold D. Vieter granted partial sunmary judgnment for the
Secretary, concluding that Defendants willfully violated the
FLSA and awardi ng back wages for a three-year period and an
equal anpount in |iquidated damages. See JA 352-72. The
district court entered a Consent Injunction on July 18, 2011

di sposing of the remaining issues. See JA 373-76. On July 20,
2011, the district court granted final judgnent in favor of the
Secretary and agai nst Defendants, finding themjointly and
severally liable for unpaid wages in the anmount of $880, 777. 17,
pl us an equal amount in |iquidated danages, for total damages of
$1, 761, 554. 34, plus post-judgnment interest pursuant to 28 U. S. C

1961. See JA 377. This appeal followed. See JA 378.

4
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B. Statenent of Facts®

1. Hll Country Farns, Inc., d/b/a Henry's Turkey
Services, is a for-profit corporation |ocated in Gol dt hwaite,
Texas that was fornmed by nerger and was involved in a variety of
agricultural activities. See JA 354.* T. H Johnson had owned
and operated H Il Country Farns in the m d-1960s and enpl oyed
mental |y disabled nen in the business; Kenneth Henry had been
the owner of Henry's Turkey Services. 1d. In 1972, the two
conpani es nerged; Henry has been a 50 percent owner and vice-
presi dent or president of H Il Country Farns since that tine.
ld.; JA 081-82, 085.° In the late 1970s, Henry and Johnson
negoti ated an agreenment with Louis Rich Foods to supply nentally
di sabl ed workers to work at its turkey processing plant in West
Li berty, lowa. 1d.; JA 094-95. In 1996, West Liberty Foods

bought the turkey processing plant fromLouis R ch Foods and

3 The statenent of facts is based on the district court's factual
background, which is derived fromfacts that are either "not

di sputed or are [D]efendants' version of disputed facts." See
JA 354; see also Fed. R Civ. P. 56(a).

“ It is undisputed that Hill Country Farms, Inc. is an enterprise
engaged in commerce within the meaning of the FLSA. See 29

U S. C 203(r); see also JA 007-08; JA 072-74 (Defendant's
Response to Plaintiff's Requests for Adm ssions).

® The conpany has consistently used the nanes Hill Country Farnms,
Henry's Turkey Services, and H Il Country Farnms, Inc., d/b/a
Henry's Turkey Services interchangeably. See JA 354; see al so
JA 082, 085, 143 (Deposition of Kenneth Henry). For the sake of
clarity, references to the conpany itself in this brief will be
to H Il Country Farns.

5
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entered into a contract with H Il Country Farns, designating it

as "the contractor,” and requiring it to provide an adequate
nunber of "contractor's enpl oyees” and "at |east two crew
chiefs”" to work in the turkey processing plant. See JA 355.
West Liberty Foods infornmed H Il Country Farns of the positions
it needed to fill on the processing line and Hi|Il Country Farns

assigned the disabled nmen to fill the positions. 1d. This

contract continued fromyear to year with m nor anendnents.

Id.; JA 096.
2. Hill Country Farnms was the caretaker of the nentally
di sabled men and referred to themas "the boys." See JA 354.

Wil e the disabled nmen were working at the turkey processing
pl ant, including during the relevant tinme period from Novenber
16, 2006 through February 7, 2009, they lived in a converted
school house in Atalissa, |Iowa, known as the bunkhouse, which
H Il Country Farnms | eased fromthe city for $600 per nonth. See
JA 354-55. Hill Country Farns designated three disabled nmen to
wor k at the bunkhouse, where they did housekeepi ng chores and
prepared neals, and assigned the ot her disabled enpl oyees to
work in the turkey processing plant. See JA 355.

Hll Country Farms' crew chiefs transported the nentally
di sabl ed workers to and fromthe plant in H Il Country Farns'
vans and supervised their work on the processing line. See JA

358. The di sabl ed nen worked on the turkey plant processing

6
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line in the evisceration departnent and conm ngled with West
Li berty Foods' non-di sabl ed enpl oyees. See JA 357-58. The
mental |y disabled nen arrived at the plant no later than 4:45
a.m, went to the | ocker roomto change into the required gear,
and proceeded downstairs to the processing |line where they were
expected to be waiting at 5:00 a.m in tinme for the first turkey
to come down the line. See JA 358. The disabl ed enpl oyees
line tine started at 5:00 a.m when the processing line started,
and ended when the processing |line stopped. I1d. The workers
had a one-hal f hour unpaid |lunch break. 1d. Wen the |ine
st opped, the disabled workers returned to the | ocker room
renmoved the required itens, dressed, returned to the van, and
were driven back to the bunkhouse. 1d. Hill Country Farns'
crew chiefs filled out the tinme records for the disabled
enpl oyees who worked at both the turkey plant and the bunkhouse.
See JA 358. The crew chiefs sent the records to the main
corporate office in Goldthwaite, Texas, where they were
transcribed onto Hill Country Farms' nonthly time sheets. 1d.°
3. Henry and T. H Johnson negotiated with West Liberty
Foods, determning the rate of pay for the disabled enpl oyees

who worked at the turkey processing plant. See JA 356. West

6 Each tine sheet was divided into sections for "Actual |ncone,"
"in kind Room & Board," and "in kind Care." See JA 358. The
anounts were the sane for each di sabl ed worker. | d.

7
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Li berty Foods paid H Il Country Farns for the plant workers
| abor on a weekly basis, nmultiplying the nunber of turkeys
processed by the nunber of disabled nen working on the
processing line, and multiplying the sub-total by the rate per
turkey to determ ne the total conpensation. 1d. Hill Country
Farnms deposited the West Liberty Foods' check at a bank in
Gol dthwaite, Texas into an account entitled "Henry's Turkey
Services - lowa." 1d. HIl Country Farns received over
$500, 000 per year in 2006, 2007, and 2008 from West Liberty
Foods for work performed at the turkey processing plant by the
mental |y disabl ed workers. See JA 357.7

During the period from Novenber 16, 2006 to February 7,
2009, Hi Il Country Farns paid the disabled nen $65.00 per nonth
in cash wages (which the nen received after H Il Country Farns
hel ped the nmen cash their pay checks), and reported that anopunt
to governnment agencies as wages. See JA 110-14, 357, 359. It
prepared timesheets and pay checks for the disabl ed enpl oyees,
wi t hhel d Soci al Security and Medi care taxes, conpleted W2 Wage

and Tax statements for each worker, and listed the disabl ed

" This finding is supported by the undisputed Declaration of
Al l en Hansen, the Corporate Controller for West Liberty Foods,
who provided conputer print-outs of the weekly anounts paid by
West Liberty Foods as well as the total amounts paid for the
time period from Novenber 12, 2006 to February 6, 2009. See JA
215-227; see also JA 072-73.

8
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wor kers as enpl oyees on docunents submtted to the Texas
Wor kf or ce Conmi ssion's Unenpl oynent Tax Services. See JA 357.°8
4. Hill Country Farnms' accountant and corporate secretary,
Robert Berry, calculated Hi Il Country Farnms' clainmed costs of
"Room and Board" and "in kind Care." See JA 358.° Berry made
one yearly conputation for both categories and applied the
anounts to all disabled workers. See JA 358-59. For exanpl e,
in calculating roomand board, Berry relied on Hll Country
Farms' end of year financial statenments, extrapol ated and added
all costs that he decided related to room and board, divided the
sum by 12 nonths and then divided the sub-total by the nunber of
di sabl ed workers. 1d. The recorded room and board cal cul ation
woul d appear on each worker's pay stub as part of total wages
during the follow ng year. See JA 359. The sane anmount was
charged as room and board for each disabled worker every nonth
for the year. 1d. Berry used the sane nethod to determ ne the
anount of "in kind Care" reported on each di sabl ed worker's pay
stub as wages. 1d. Hill Country Farnms' charge for room and
board and in-kind care increased every year, but the disabled

wor kers' cash wages never rose above $65.00 per nonth. See JA

8 These findings are supported by Kenneth Henry's Deposition
testi nony, Jane Ann Johnson's Deposition testinony, and the
Def endant' s Admi ssions. See JA 111-14; JA 200-02; and JA 073.

® Robert Berry's Deposition testinmony supports these findings.
See JA 158-71.

9
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359. For instance, in 2007, H Il Country Farns charged each

di sabl ed enpl oyee $426.28 per nmonth for room and board; in 2008,
t he conmpany increased the anbunt to $487.00 per nonth. See JA
357.

5. Henry tal ked on the phone to H Il Country Farns' co-
owner T. H Johnson fromone to ten tines per week. See JA 356.
I n 2005, when Johnson becane ill (prior to the relevant tine
period in this case), Henry becane nore actively involved in the
business in lowa, including handling the financi al
responsibilities of the operation, scheduling the crew chiefs at
t he bunkhouse, and approving the hiring of workers in lowa. |Id.
Bet ween 2006 and February 7, 2009, Henry increased his
i nvol venent in running the bunkhouse, nore closely supervising
crew chiefs, at one point directing crew chief Randy Neubauer to
cut the hours that supervisors were working at the bunkhouse.

Id. Henry made several trips to lowa in 2007 and 2008 to nore
cl osely oversee operations. 1d. In 2008, Henry and Jane Ann
Johnson, T.H Johnson's wife, decided to close the bunkhouse and
cease providing workers to West Liberty Foods. See JA 360.
Henry infornmed West Liberty Foods of the decision and determ ned

when each of the workers would stop working. Id. Henry also

10
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replaced crew chiefs Randy and Dru Neubauer with Warren Davis to
oversee shutting down the bunkhouse. 1d.1°

6. Jane Ann Johnson was Hill Country Farns' co-owner and
corporate treasurer during the period from Novenber 16, 2006
t hrough February 7, 2009. See JA 356. Jane Johnson perforned
the conpany's duties relating to the Social Security ("SS") and
Suppl emrental Security Inconme ("SSI") benefits of the disabled
men. 1d. Hll Country Farnms was the designated representative
payee of the SS and SSI benefits for each disabled nan. See JA
357. The nonthly benefits were directly deposited into each
wor ker' s individual bank account at the MIIs County State Bank
in Goldthwaite, Texas. |d. Each nonth, Jane Johnson w ote and
si gned checks from each di sabl ed man's bank account made payabl e
to H Il Country Farns to reinburse it for roomand board. Id.
In addition, Jane Johnson regularly wote checks on each
wor ker's account to reinburse H Il Country Farns for "l edger"
expenses, including doctor's bills, clothing, entertainment, and
spendi ng noney. |d. Jane Johnson nmaintained the check | edger.

| d. !

10 Kenneth Henry's Deposition Testinony supports these findings
and those in the preceding section. See JA 075-154.

11 Jane Ann Johnson's Deposition testinmony supports these
findings. See JA 195-214.

11
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7. The Departnent of Labor's Wage and Hour Division
("Wage-Hour") investigated H Il Country Farnms on two prior
occasions. See JA 359.'2 \Wage-Hour conducted the first
i nvestigation in 1997 and found that H Il Country Farnms had
viol ated section 7 of the FLSA, 29 U S.C. 207, by failing to
conpensate its nmentally disabled enpl oyees at one and one-hal f
times the regular rate of pay for hours worked over 40 in a work
week. 1d. [In 2003, Wage-Hour investigated H Il Country Farns'
pay practices for the period from 1999 through 2001. 1d. Hil
Country Farns was again found in violation of the overtinme pay
provi sions of the FLSA by failing to properly conpensate its
di sabl ed enpl oyees for hours worked over 40 in a work week. Id.
After each investigation, H |l Country Farnms paid the back wages
and agreed to future conpliance. Id. |In 2003, WAge- Hour
expl ai ned the requirenents of the FLSA and provided H Il Country
Farns with docunents addressing records to be kept by enpl oyers,
hours wor ked, overtine conpensation, and section 3(nm (29 U S. C
203(m) requirenents, including the statutory section and

regul ations specifically covering section 3(n). See JA 359-60. %

12 The undi sputed Decl aration of Mchael Staebell, the District
Director for the Wage-Hour office in Des Mines, |lowa supports
t hese findings. See JA 298-301.

13 gpecifically, Wage-Hour provided Hill Country Farns with the
followwng: (1) 29 CF.R Part 516, "Records To Be Kept By

Enpl oyers, " including 516.27, "'Board, |odging, or other
facilities' under section 3(nm) of the Act"; (2) 29 CF.R Part

12
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The conpany, however, continued to use the formula it had set up
years before to cal cul ate wages. See JA 360.

8. \Wage-Hour investigator Kevin O Brien calcul ated the
anount of m ni num wage and overtinme conpensation that Hil
Country Farns failed to pay its disabled workers, who worked at
the turkey processing plant and the bunkhouse, beginning with
t he pay period endi ng on Novenber 26, 2006 and finishing with
the pay period ending on February 7, 2009. See JA 360-61.'* The
i nvestigator based the hours worked each week by the disabl ed
enpl oyees working at West Liberty Foods on the weekly line
operating tinmes. 1d. He examned H |l Country Farnms' tine
sheets to determ ne whether any enpl oyee was absent and, if so,
subtracted those hours to reflect the actual hours worked each
week by that enployee. See JA 361. The investigator added 15
mnutes of time to conpensate for the tine between 4:45 a. m
when the disabl ed workers arrived at the processing plant and

donned their gear to the 5:00 a.m tinme when the processing |ine

778, "Overtinme Conpensation”; (3) 29 CF.R Part 785, "Hours

Wor ked, " whi ch addresses what constitutes working time for

pur poses of m ni num wage and overtinme; (4) 29 CF. R Part 531,
"Wage Paynents Under the Fair Labor Standards Act," including
specific regul ations covering section 3(n); and (5) section 3(m
of the Act. See JA 359-60.

14 The Declaration of Kevin O Brien, a Wage-Hour investigator for
over 35 years, supports these findings. See JA 232-38.

Al t hough Def endants di sputed WAage- Hour's conputations, they did
not submt evidentiary material to establish a genuine issue of
material fact. See JA 369-70.

13
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started noving, because H Il Country Farns did not record that
tinme. 1d. For each week that a disabled worker worked 40 or
fewer hours, the investigator nultiplied the nunber of hours by
t he applicable federal m nimumwage. 1d. For work weeks where
hours exceeded forty, the investigator multiplied the first
forty hours by the applicable Iowa m ni numwage, and nmultiplied
hours in excess of forty by one and one-half tines the |Iowa

m ni mum wage. Id. The investigator credited H Il Country Farns
with $15.00 per week for each enployee (the pro rated share of

t he $65. 00 nonthly wage that it had paid) to obtain the tota
weekl y back wages due each enpl oyee who worked at the turkey
processing plant. 1d. The investigator simlarly cal cul ated

t he wages due the bunkhouse workers. 1d. The investigator used
the conpany's time sheets, when available, to determ ne the
hours worked there. 1d. For weeks where there were no tine
sheets, the investigator conputed the work weeks based on forty
hours. 1d. The investigator determned that H Il Country Farns
owed 31 di sabl ed enpl oyees a total of $880,777.17 in unpaid

m ni mum wage and overtinme conpensation covering a three-year
period. Id.

C. The District Court's Decision

1. The district court first determned that H Il Country
Farns and Henry were enployers of the disabled workers within

t he neani ng of section 3(d) of the FLSA. See JA 362-67; see

14

Appellate Case: 11-3069 Page: 24  Date Filed: 01/24/2012 Entry ID: 3872461



also 29 U S.C 203(d). The court rejected H Il Country Farns'
argunent that West Liberty Foods was the exclusive enpl oyer,
observing that under the FLSA, enployees may have nore than one
enpl oyer. See JA 363.

a. The district court concluded that H Il Country Farns
was an enpl oyer of the disabled workers. See JA 363-64.
Applying an "economc reality" test, the district court found
that the undisputed facts denonstrated that H Il Country Farns
"negotiated with West Liberty Foods to provide its workers" and,
additionally, "negotiated the conpensation rates with West
Li berty Foods, took paynents fromit in exchange for the
wor kers' | abor,"” and "asserted control as their enployer."” See
JA 364. The district court further found that "Hill Country
Farnms |isted the workers as enployees with the Texas Wrkforce
Comm ssi on's Unenpl oynent Tax Services, paid their Medicare and
Social Security taxes, and submtted W2 tax fornms on their
behal f. Moreover, defendant Henry, in his deposition, stated
that H Il Country Farnms was [the nental |y di sabl ed enpl oyees' ]
enployer.” 1d. The court added that "Defendants offer no
separate argunent in respect to the bunkhouse workers, in effect
conceding that they were [Hill Country Farnms'] enployees.” |Id.

b. The district court also concluded that Henry was an

enpl oyer of the disabled workers, responsible for conplying with

15
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the FLSA. See JA 364-67.%° In support of its conclusion, the
court found:

Henry was a significant owner of the conpany, hol ding
50% of its stock. He also had the power to control,
and controlled, significant aspects of the
corporation's day-to-day functions, having negoti ated
t he conpensation from West Liberty Foods and actively
controlling the conpany's finances. He also nade
decisions in respect to scheduling at the bunkhouse,
and after deciding to quit providing workers to West

Li berty Foods he determined the order in which the

pl ant workers woul d stop working there. Considering
his stock ownership, his control over conpany
finances, and his exercise of control over the
operation's day-to-day functions, and despite living
in Texas and del egati ng sone aspects of the day-to-day
functions of the conpany to other enployees, Henry was
an enpl oyer of the turkey plant and bunkhouse workers
under the FLSA

See JA 367.

2. The district court held that H Il Country Farnms and
Henry's violations were "willful,” extending the statute of
limtations fromtwo to three years. See JA 368; see al so 29
U S.C 255(a). In reaching its conclusion, the district court
referred to the undisputed fact that Wage-Hour had investi gated
H |l Country Farms on two prior occasions, in 1997 and 2003,
found it in violation of the FLSA' s overtine pay provisions,

obt ai ned back wages, and received prom ses of future conpliance

15 Contrary to Defendants' statement on appeal, the Secretary did
not seek to hold Jane Ann Johnson individually liable for the
conpany's FLSA violations. Therefore, the district court
appropriately did not address the question whether she was an
enpl oyer under the Act.

16
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fromthe conpany. See JA 368. Additionally, the district court
considered that following its 2003 investigation, Wage-Hour had
provi ded relevant materials to Hill Country Farns and expl ai ned
how to conply with the FLSA's provisions. |1d. The district
court concluded that, despite Wage-Hour's guidance, H Il Country
Farms did not change its pay practices. 1d.

H Il Country Farms, however, did not nake changes to

its wage forrmula. Every nonth, the conpany rei nbursed

itself for roomand board fromthe enpl oyees' checking

accounts funded by SS and SSI benefits. It also

deduct ed room and board expenses from enpl oyees

wages, always reducing each enpl oyee's pay to the

exact amount that woul d not decrease his SS or SSI

benefits.
Id. Finally, the district court found that Henry was aware of
Wage- Hour's investigations, its findings, and instructions for
future conpliance with the m ni nrum wage, overtine, 3(n) credits,
and recordkeeping requirenents. 1d. Thus, the district court
concl uded that "both defendants willfully violated m ni rum wage
and overtine |laws, and accordingly, the statutory limtations
period is three years." Id.

3. The district court assessed |iquidated damages agai nst
H |l Country Farms and Henry in an anmount equal to the unpaid
wages, pursuant to 29 U S. C. 216(b). The court concluded, based
on Wage-Hour's prior investigations and H Il Country Farns'

failure to conply with the FLSA, that Defendants did not carry

their burden of proving, pursuant to 29 U.S.C. 260, that they
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acted in good faith and had reasonabl e grounds to believe that
they were not in violation of the Act. See JA 369.1°

4. The district court rejected Defendants' challenge to
the accuracy of the back wages, as well as their allegations
t hat Wage- Hour's accounting net hodol ogy was i nproper. The court
observed that Defendants "provide no explanation as to why the
accounting is inproper.” See JA 370. In this regard, the
district court's local rule requires a non-npvant opposing a
notion for summary judgnent to support its denial of a statenent

of undi sputed material facts by citing to the record. 1d.' The

16 On appeal, Defendants state in their Summary and Wi ver of
Oral Argunent (App. Br. at ii) that they request review of the
district court's ruling on their liability for |iquidated
damages, but did not identify |iquidated danages as an issue or
present any argunent concerning |iquidated damages in their
appel late brief. Having offered no argunent as to why the
district court's ruling was in error, Defendants have wai ved any
challenge to the court's holding on |iquidated danages. See,
e.g., Chay-Velasquez v. Ashcroft, 367 F.3d 751, 756 (8th G r
2004) ("Since there was no neani ngful argunment on this claimin
his opening brief, it is waived."); see also Jackson v. United
Parcel Serv., Inc., 643 F.3d 1081, 1088 (8th G r. 2011).

17 Local Rule 56.b provides, in relevant part:

A response to an individual statenent of material fact
that is not expressly admtted nust be supported by
references to those specific pages, paragraphs, or
parts of the pleadings, depositions, answers to
interrogatories, adm ssions, exhibits, and affidavits
that support the resisting party's refusal to admt
the statenent, with citations to the appendi x
containing that part of the record. The failure to
respond, with appropriate citations to the appendi x,
to an individual statenment of material fact
constitutes an adm ssion of that fact.

18
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district court stated that on January 13, 2011, it "ordered
defendants to anmend their response to the Secretary's statenent
of undisputed material facts" to conply with the local rule, and
warned that "failure to do so would constitute an adm ssion of
all facts in the Secretary's statenent of material facts."” Id.
When Defendants failed to provide references to the appendi x in
support of their challenge to the Secretary's facts concerning
t he WAge- Hour investigator's accounting, the district court
concl uded that "Defendants, by failing to respond with
appropriate citations to the appendi x, have thereby adm tted
that the Secretary's accounting is correct.” See JA 370.1®

The district court also determned that Hi Il Country Farns
was not entitled to credit for roomand board pursuant to 29
U S.C. 203(nm), which includes as wages "the reasonabl e cost

to the enpl oyer of furnishing [the] enployee with board,
| odgi ng, or other facilities, . . . customarily furnished by

such enpl oyer to his enpl oyees . The regul ati ons provide
that the reasonabl e cost cannot exceed the actual cost to the

enployer. See 29 CF.R 531.3(a). The district court concl uded

8 1n their brief on appeal before this Court, Defendants do not
chal l enge the district court's ruling on this point. Therefore,
Def endants have waived this issue. See, e.g., XO M., Inc. v.
City of Ml. Heights, 362 F.3d 1023, 1025 (8th G r. 2004)
(concluding that an issue not raised on appeal is waived);
Etheridge v. United States, 241 F.3d 619, 622 (8th Cr. 2001)
(sane).
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that H Il Country Farns had not provided docunents establishing
the cost of providing |lodging. See JA 371. Moreover, the
district court concluded that HlIl Country Farns had applied the
enpl oyees' SS and SSI benefits to their room board, and in-kind
care. 1d. The court further determned that H Il Country Farns
had not net its burden of showing that its reasonabl e cost of
provi di ng room and board was "in excess of SS and SSI benefits
amounts." See JA 371-72; 29 C.F.R 516.27. Therefore, the
district court determned that "no credit toward the workers

n 19

wages i s avail abl e.

SUMVARY OF THE ARGUVMENT

The | egal issues presented by this case -- Defendants'
liability as enployers and willful ness -- are straightforward,
al t hough the circunstances from which the case arises are not.
Def endants grossly underpaid nentally disabl ed enpl oyees,
failing to pay themthe required m ni num wage and overtine
conpensati on under the FLSA that they were due. The district
court's decision awarding the nentally disabl ed enpl oyees
approxi mately $1, 700, 000 i n damages (back wages and |i qui dat ed
damages) shoul d be upheld in order to provide these nost

vul nerabl e nenbers of our society the wages that they earned by

19 Def endants do not raise the issue of section 3(m credits on
appeal. Therefore, they have wai ved any argunent concerni ng
credit for "roomand board" and "in kind care.” See, e.g., XO
Mb., 362 F.3d at 1025.
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virtue of the work that they perforned. Placing liability for
t hose back wages on both H Il Country Farns and Henry as
i ndividually and severally |iable enployers is in accord with
the broad definition of the termenpl oyer under the FLSA.

1. The undisputed facts establish that between Novenber
17, 2006 and February 7, 2009, H |l Country Farnms and Kenneth
Henry enpl oyed nental ly di sabl ed nen and supervised their work
at the West Liberty Foods' turkey processing plant and at the
bunkhouse in Atalissa, lowa, where the disabled enpl oyees were
housed. Hill Country Farns and Henry failed to pay 31 di sabl ed
enpl oyees the m ni rum wage and overtinme pay they were due.
Wil e West Liberty Foods paid Hill Country Farms over $500, 000
per year for the disabled enployees’ work at the turkey
processing plant, Hill Country Farnms paid actual cash wages of
$65 per nonth to each of the disabled nmen for all hours worked.
H 1l Country Farms paid the same $65 per nonth cash wage to its
di sabl ed bunkhouse enpl oyees. Hill Country Farns was the
desi gnated representative payee of Social Security and
Suppl enental Security Incone Benefits for each disabl ed
enpl oyee, and reinbursed itself for Room and Board fromthose
benefits.

2. The district court correctly concluded that Hil
Country Farnms was an enployer within the neaning of the FLSA

The uncontroverted facts show that H Il Country Farns determ ned
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where the di sabl ed enpl oyees wor ked, designated specific
enpl oyees to performcertain jobs on West Liberty Foods
processing line and at the bunkhouse, supervised the enpl oyees
work (through its crew chiefs/supervisors), and determ ned the
enpl oyees' pay rate and the manner in which the enpl oyees were
paid. The undi sputed facts also establish that H Il Country
Farnms prepared and mai ntained all the enpl oyees' tine records
and payroll records, deducted payroll taxes, and issued the
enpl oyees' pay checks. Thus, the economic reality
overwhel m ngly shows that Hill Country Farnms was the enpl oyer of
the nentally disabled workers in this case. To argue otherw se
is toignore that reality.

The district court also correctly concluded that Henry was
an enployer within the neaning of the FLSA. Kenneth Henry is
t he president and 50 percent co-owner of Hill Country Farns.
The uncontested facts denonstrate that Henry was the deci sion-
maker for Hill Country Farnms and controlled the day-to-day
operations of the corporation in relation to the nentally
di sabl ed enpl oyees. Henry negotiated the agreenent with West
Li berty Foods to provide the disabled workers at its turkey
processing plant, determned their rates of pay, approved hiring
deci sions, conferred with Hill Country Farms' co-owner on a
regul ar basis, regularly visited the disabled workers and their

supervisors in lowa, and (together with Jane Anne Johnson)

22

Appellate Case: 11-3069 Page: 32  Date Filed: 01/24/2012 Entry ID: 3872461



deci ded when to termnate the contract with West Liberty Foods
and to renove the disabl ed enpl oyees fromthe bunkhouse. Thus,
the economic reality clearly shows that Kenneth Henry had
operational control of the conpany vis-a-vis the nmentally

di sabl ed workers, thereby rendering himindividually Iiable.

3. Additionally, the district court correctly concl uded
that Defendants willfully violated the FLSA because Hill Country
Farms and Henry either knew or showed reckl ess disregard as to
whet her their conduct was prohibited by the Act. The undi sputed
facts denonstrate that Wage-Hour investigated Hill Country Farns
twce (in 1997 and 2003) prior to the nost recent investigation
that culmnated in the instant case, found violations of the
FLSA overtine and record keeping provisions, provided materials
to H Il Country Farns concerning conpliance, including copies of
t he applicable regulations (dealing with both m ni nrum wage and
overtine), and advised the conpany about how to conply with the
FLSA. Hill Country Farns paid the back wages due as a result of
the two previous investigations and prom sed future conpliance,
but neverthel ess continued to engage in illegitimte pay
practices. The undisputed facts thus establish that Hil
Country Farns and Henry knew how to conply with the FLSA, but
chose not do so. At the very least, they recklessly disregarded

their obligation to conply with the Act.
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The district court thus correctly concluded that the
di sabl ed enpl oyees are due a total of $1,761,554.34 in unpaid
m ni mum wages, overtime conpensation, and |iquidated damages
based on H Il Country Farns and Henry's willful violations of
the FLSA and their failure to prove that they acted in good
faith and had reasonable grounds to believe that they were in
conpl i ance.
ARGUMENT
l. THE DI STRI CT COURT CORRECTLY DETERM NED THAT HI LL
COUNTRY FARMS AND KENNETH HENRY WERE EMPLOYERS W THI N
THE MEANI NG OF THE FLSA, JO NTLY AND SEVERALLY LI ABLE
FOR VI OLATIONS OF THE M NI MUM WAGE AND OVERTI ME
PROVI SI ONS OF THE ACT

A. St andard of Revi ew

This Court reviews a district court's grant of summary
j udgnment de novo. See, e.g., Chao v. Barbeque Ventures, LLC,
547 F.3d 938, 941 (8th Cr. 2008); Copeland v. Abb, Inc., 521
F.3d 1010, 1012 (8th Gr. 2008). Summary judgnent is

appropriate if the pleadings, the discovery and disclosure
materials on file, and any affidavits show that there is no
genui ne issue as to any material fact and that the novant is
entitled to judgnent as a matter of law.'" Torgerson v. City of

Rochester, 643 F.3d 1031, 1042 (8th G r. 2011) (quoting Fed. R

Civ. P. 56(c)(2)).2%° The novant nust informthe district court

20 The Secretary's Mdtion for Partial Summary Judgment includes a
St at enent of Undi sputed Facts and an Appendix with 21 exhibits,
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of the basis for its summary judgnment notion and identify
"'*those portions of [the record] . . . which it believes
denonstrate the absence of a genuine issue of material fact.'"
ld. (quoting Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986)
(alteration in original)). "[T]he mere existence of sone

al | eged factual dispute between the parties will not defeat an
ot herwi se properly supported notion for summary judgnent; the
requirenent is that there be no genuine issue of material fact."
Anderson v. Liberty Lobby, Inc., 477 U S. 242, 247-48 (1986).

The non- novant must do nore than sinply show that there is
sone net aphysical doubt as to the material facts.'" Torgerson,
643 F.3d at 1042 (quoting Matsushita Elec. Indus. Co. v. Zenith
Radio Corp., 475 U. S. 574, 586-87 (1986)). The non-novant nust
submt evidentiary material that identifies "specific facts
showi ng that there is a genuine issue for trial." 1d.; see Fed.
R Cv. P. 56(e)(2). "[F]Jacts nust be viewed in the |Iight nost
favorabl e to the nonnoving party only if there is a genuine

di spute as to those facts." Torgerson, 643 F.3d at 1042

(internal quotation marks and citation omtted). |If this Court

determ nes that there are no genuine issues of material fact

containing, inter alia, excerpts fromthe Depositions of Kenneth
Henry, Jane Ann Johnson, Robert Berry, and Della MCoy (Hil
Country Farns' representatives); the Declarations of M chael
Staebell and Kevin O Brien (Wage- Hour enpl oyees); and, the

Decl arations of Tara Lindsay, Allen Hansen, and Dan Waters (West
Li berty Foods' representatives).
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after reviewwng the record in the |light nost favorable to the
nonnovi ng party, it should affirmthe district court's decision.
See Darby v. Bratch, 287 F.3d 673, 678 (8th Cr. 2002).

B. H |l Country Farnms |Is An Enpl oyer Wthin The Meani ng

O The FLSA In Relation To The D sabl ed Enpl oyees As A
Matter OF Law.

1. The FLSA requires "[e]very enployer"” to pay its

enpl oyees no | ess than the m ni mum wage and mandates that "no
enpl oyer” shall fail to abide by the Act's overtinme conpensation
requi renents. See 29 U.S.C. 206 and 207. The Act defines
"enpl oyer™ to include "any person acting directly or indirectly
in the interest of an enployer in relation to an enpl oyee

29 U.S. C 203(d). The term"enployee" is defined as
"any individual enployed by an enployer.” 29 U S.C 203(e)(1).
The FLSA defines the word "enploy"” to include "to suffer or
permt to work." 29 U S.C 203(g). The Suprene Court has
consistently construed these terns broadly, in harnmony with the
FLSA' s renedi al purpose, applying an "economc reality" test
rather than common |aw definitions to determ ne enpl oyer status.
See Falk v. Brennan, 414 U.S. 190, 195 (1973); Chao v. Hotel
Casis, Inc., 493 F.3d 26, 33-34 (1st Cir. 2007); Reich v. Crcle
C. Invs., Inc., 998 F.2d 324, 329 (5th Cr. 1993); Dol e v.
Elliott Travel & Tours, Inc., 942 F.2d 962, 965 (6th G r. 1991);
Donovan v. G imHotel Co., 747 F.2d 966, 971-72 (5th G r. 1984);

Donovan v. Agnew, 712 F.2d 1509, 1510 (1st Cir. 1983); Bonnette
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v. Cal. Health & Wel fare Agency, 704 F.2d 1465, 1469 (9th G
1983); Donovan v. Sabine Irrigation Co., 695 F.2d 190, 194 (5th
Cr. 1983); cf. Nationwide Mut. Ins. Co. v. Darden, 503 U S.
318, 326 (1992) (noting that the FLSA "stretches the neani ng of
"enpl oyee' to cover sone parties who mght not qualify as such
under a strict application of traditional agency |aw
principles"); Goldberg v. Witaker House Coop., Inc., 366 U S.
28, 33 (1961) (considering "economc reality" rather than
"technical concepts" to determ ne that homeworkers were
enpl oyees). The FLSA is "renedial and humanitarian in purpose.
We are not here dealing with nere chattels or articles of trade
but with the rights of those who toil . . . . Those are the
rights that Congress has specifically legislated to protect.
Such a statute nmust not be interpreted or applied in a narrow,
grudgi ng manner." Tenn. Coal, Iron & R R v. Miscoda Local No.
123, 321 U. S. 590, 597 (1944); see Specht v. Cty of Sioux
Falls, 639 F.3d 814, 819 (8th Cr. 2011) (stating that courts
shoul d broadly interpret the FLSA).

The "economc reality" test for enployer status includes,
but is not limted to, a determ nation whether the all eged
enpl oyer had the power to control the enployees. See Herman v.
RSR Sec. Servs., Ltd., 172 F.3d 132, 139 (2d Gr. 1999). Courts
have utilized various nonexclusive factors in reaching that

determ nation, including whet her the all eged enpl oyer (1) had
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the power to hire and fire the enpl oyees, (2) supervised and
controll ed enpl oyee work schedul es or conditions of enploynent,
(3) determned the rate and nmet hod of paynent, and (4)

mai nt ai ned enpl oynent records.'" Id. (quoting Carter v. Duchess
Cmy. Coll., 735 F.2d 8, 12 (2d G r. 1984), in turn quoting
Bonnette, 704 F.2d at 1470). No one factor is dispositive; the
determ nation of an enploynent relationship is not based on
"'‘isolated factors but rather upon the circunstances of the

whol e activity. Boucher v. Shaw, 572 F.3d 1087, 1091 (9th
Cr. 2009) (quoting Rutherford Food Corp. v. MConb, 331 U. S.
722, 730 (1947)).%

2. The undi sputed facts support the district court's
conclusion that H Il Country Farns is an enpl oyer of the
di sabl ed workers. Specifically, the docunents, depositions,

decl arati ons, adm ssions, and answers to interrogatories that

the Secretary submtted to the district court in support of her

2l The Second Circuit, for instance, has been careful to state
that it "has treated enploynment for FLSA purposes as a flexible
concept to be determ ned on a case-by-case basis by review of
the totality of the circunstances.” Barfield v. NY.C Health &
Hosps. Corp., 537 F.3d 132, 141-42 (2d Cr. 2008). 1In Barfield,
the Second Circuit went on to state that the factors it has
relied upon "state no rigid rule for the identification of an
FLSA enpl oyer. To the contrary . . . they provide 'a
nonexcl usi ve and overl appi ng set of factors' to ensure that the
economc realities test mandated by the Suprenme Court is
sufficiently conprehensive and flexible to give proper effect to
t he broad | anguage of the FLSA." 1d. at 143 (quoting Zheng v.

Li berty Apparel Co., 355 F.3d 61, 75-76 (2d Cir. 2003)).
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nmotion for summary judgnment establish that Hi Il Country Farnms is
an enpl oyer under the FLSA. Hill Country Farns had the power to
hire and fire the di sabl ed enpl oyees, supervised their work
(through crew chi efs/supervisors), determned the rate and

met hod of paynent, and mai ntai ned enpl oynent records, all of

whi ch are indicia of an enploynent relationship. See, e.g.,
Barfield, 537 F.3d at 144-48; Morrison v. Int'l Prograns
Consortium Inc., 253 F.3d 5, 11 (D.C. Gr. 2001); RSR Sec.
Servs., 172 F.3d at 139. Significantly, Henry, the conpany's
president, admitted in his deposition testinony that Hil

Country Farns enpl oyed the di sabl ed workers:

Q CGoing back to Exhibit No. 1, Appendix A and now
referring to all the individuals that are |isted

there. . . . Wre those all enployees of Hil
Country Farns doi ng business as Henry['s] Turkey
Servi ces?

A. Yes.

See JA 153.

* * * *

Q Was H Il Country Farns doi ng business as Henry['s]
Turkey Services the enpl oyer regardl ess of
whet her [the enpl oyees] were working at the
bunkhouse or whether they were working at the
pl ant ?
A. Sure.
JA 153-54; cf. Brock v. Superior Care, Inc., 840 F.2d 1054, 1059

(2d Gr. 1988) ("[Aln enployer's adm ssion that his workers are
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enpl oyees covered by the FLSA is highly probative.") (internal
citations omtted).

It is undisputed that Hi Il Country Farnms contracted with
West Liberty Foods to provide disabled workers, referring to
themas its enployees, to work on the evisceration line at the
turkey processing plant in West Liberty, lowa. See JA 134-38,
174-85.22 |t is also undisputed that Hill Country Farns
desi gnated the specific enployee who was to performa particul ar
job on the evisceration line. Indeed, Henry's deposition
testimony supports this fact:

[We did rotate sone people. . . . [I]f you had

sonebody pulling crops over here and they got kind of

tired of doing that, they would go over here and pul

the guts. . . . [I]f we were having a problemw th a

boy . . . we'd find that [t]here were sone jobs that

were harder and sone jobs that were just easier. So

we woul d shuffle those people into the easier job,

like cutting hearts and livers and things |ike that

: And just for the sake of the boredom you

nove people. . . . [We could nove anongst the jobs

t hat we had.
JA 100-01.

It is further uncontroverted that H Il Country Farns' crew
chi ef s/ supervisors transported the nentally disabl ed enpl oyees

to and fromthe turkey processing plant every day in vans owned

by H Il Country Farms, ensured that the enployees donned the

22 In his Declaration, Dan Waters, West Liberty Foods' vice

presi dent and general counsel identified the contract and
anmendnents referenced in JA 174-85, as the controlling docunents
bet ween the two conpanies. See JA 172-73.
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appropriate protective gear and were waiting for the line to
start at 5:00 a.m, supervised their work at the processing

pl ant, and drove them back to the bunkhouse after they finished
their work for the day. See JA 103-08, 234-35. The facts al so
establish that Hill Country Farms supervised and paid three

di sabl ed enpl oyees who worked at the bunkhouse in Atalissa,
lowa. See JA 119-21, 125, 234-35. Additionally, the record
establishes that H Il Country Farns maintai ned enpl oynent
records for the disabled enployees, including their tinmesheets,
and issued their paychecks. See JA 111-14, 116-18, 139, 189-94,
201-02, 233-34. Finally, the district court found it
significant that H Il Country Farnms negoti ated the conpensation
rates and recei ved paynents from West Liberty Foods for the

di sabl ed enpl oyees' work, clainmed them as enpl oyees for purposes
of certain governnent records, and paid their Medicare and
Social Security taxes. See JA 073, 110, 115-18.

Thus, Hi Il Country Farms provided and controlled the
mental |y di sabl ed workers, and treated themin every respect as
enpl oyees. It therefore is not plausible for H Il Country Farns
to now come forward and claimthat it is not these workers
enpl oyer. As Defendants stated in their brief on appeal: "These
unskill ed workers are nentally retarded individuals who are
under the care and keep of Hill Country Farms, Inc., a Texas

agricultural corporation.”™ App. Br. at 19. The dependency of
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t he di sabl ed workers on Hill Country Farns supports the

exi stence of an enploynent relationship between them

Therefore, the district court correctly concluded that "the

economc reality is that Henry Turkey Services [i.e., Hil

Country Farns] asserted control as their enployer."” See JA 364.
3. Defendants argue on appeal that West Liberty Foods, not

H |l Country Farms, was the enployer responsible for paying

m ni rum wage and overtinme conpensation to the mentally disabl ed

enpl oyees. Defendants further assert that the disabled

enpl oyees did not performany services for H |l Country Farms.

App. Br. at 19-21.% The Secretary, however, did not name West

Li berty Foods in the conplaint, but brought the action against

H Il Country Farnms and Henry. See JA 005-17. As the district

court observed: "Whether West Liberty Foods would qualify as an

enpl oyer i s beside the point, because all entities qualifying as

an enpl oyer are responsible for conplying wwth the FLSA and

subject to its renedies.” See JA 363. It is well settled that

23 Contrary to Defendants' brief on appeal (see, e.g., App. Br.
at 11), the issue before this Court is not whether the nentally
di sabl ed enpl oyees were i ndependent contractors (they surely
were not) but, rather, whether the Defendants were their

enpl oyers. The Suprene Court case relied upon by Defendants
(App. Br. at 13-14) concluded that beef boners working al ongsi de
ot her workers at a sl aughterhouse contributed to operations
constituting an integrated unit devoted primarily to the
producti on of bonel ess beef; thus, beef boners were enpl oyees of
t he sl aughter house (which closely managed t hem), not

i ndependent contractors. See Rutherford Food Corp., 331 U. S. at
726-31. This case is of no help to Defendants.
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the FLSA contenpl ates the possibility that nore than one

enpl oyer may be responsible for conpliance with the Act.?* The
guestion in this case is whether H Il Country Farns (as the
conpany) and Henry (individually) are enployers of the disabled

enpl oyees. ®

24 See, e.g., Falk, 414 U S. at 195 (concluding that a real
estate managenent firmwas an enpl oyer within the nmeaning of the
FLSA of mai ntenance workers who were concededly enpl oyees of the
property owners, because of the real estate firm s "manageri al
responsibilities at each of the buildings, which gave it
substantial control of the terns and conditions of the work of

t hese enpl oyees"); Schultz v. Capital Int'l Sec., Inc., 466 F.3d
298, 305-06 (4th G r. 2006) (concluding that Saudi prince and
ClS were joint enployers of agents); Donovan v. Dial Arerica
Mktg., Inc., 757 F.2d 1376, 1387-88 (3d G r. 1985) (concl uding
that tel emarketing conpany and distributors who recruited
researchers were joint enployers); Bonnette, 704 F.2d at 1469-70
(concl uding that chore workers providi ng domestic services were
jointly enployed by state agency and i ndividual recipients).

2> pefendants also rely on Heath v. Perdue Farns, Inc., 87 F
Supp. 2d 452 (D. Md. 2000) to support their argunment. App. Br.
at 15-18. This reliance is msplaced. 1In Heath, the district
court concluded that Perdue was the enployer of both the crew

| eaders and the chicken catchers at issue based on the fact that
Perdue controll ed every aspect of the chicken catchers' work and
based on the status of the crew | eaders as non-i ndependent
contractors. 87 F. Supp. 2d at 457-59. It is difficult to

di scern how this case is of any assistance to Defendants.
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C. Kenneth Henry |Is An Enpl oyer Under The FLSA In
Rel ation To The Mentally Di sabl ed Enpl oyees As A
Matter OF Law And I's Thus | ndividually Liable.?°

1. As noted in Bratch, "[t]his Court has addressed the
i ssue of personal liability of an enpl oyer under the FLSA" and
has "inplicitly assuned . . . that individual liability does
exi st under the FLSA." 287 F.3d at 681 (internal citation
omtted). This Court has al so recognized that "a conbi nati on of
st ock ownership, managenent, direction and the right to hire and
fire enpl oyees” could support a conclusion that a corporate
president and majority stockholder is an enployer within the
meani ng of the FLSA. Wrtz v. Pure Ice Co., Inc., 322 F. 2d 259,
263 (8th Cr. 1963) (deciding that corporate officer was not an
enpl oyer where, though capable of doing so, he did not act in
the interest of the conpany vis-a-vis its enployees);? see
Chanbers Constr. Co. v. Mtchell, 233 F.2d 717, 724 (8th Cr

1956) (concluding that president of corporation was an FLSA

%6 pef endants offer no discrete argument on appeal addressing the
district court's conclusion that Henry was an i ndivi dual

enpl oyer under the FLSA. Al though arguably wai ved, the argunent
chal I engi ng i ndi vidual enployer liability may be inferred from
Def endants' argunment that the nentally disabl ed enpl oyees were
enpl oyed exclusively by West Liberty Foods. The Secretary
therefore addresses this issue on its nerits.

2l "There is little question fromthe record but what [the

i ndi vidual in question] as the mgjority stockhol der and dom nant
personality in Pure |Ice Conpany, Inc., could have taken over and
supervi sed the relationship between the corporation and its

enpl oyees had he decided to do so. A careful reading of the
record, however, indicates that he did not do so." Pure Ice
Co., 322 F.2d at 262.
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enpl oyer, subject to injunction, where he actively managed
corporation, hired supervisors and hone office personnel, and
controlled in varying degrees wages paid to all enpl oyees).

Q her circuits have held that a corporate officer may be
individually Iiable for FLSA violations, where the officer
exerci ses control of the corporation. The First Crcuit, for
i nstance, has concluded that "[t] he overwhel m ng wei ght of
authority is that a corporate officer with operational control
of a corporation's covered enterprise is an enployer along with
the corporation, jointly and severally |iable under the FLSA for
unpai d wages." Chao v. Hotel Qasis, Inc., 493 F. 3d 26, 34 (1st
Cr. 2007) (internal quotation marks and citation omtted)

(hol ding "corporate officer principally in charge of directing
enpl oynment practices, such as hiring and firing enpl oyees,

requi ring enpl oyees to attend neetings unpaid, and setting

enpl oyees' wages and schedul es” and who "was thus instrunental
in 'causing' the corporation to violate the FLSA" was an

enpl oyer within the purview of the Act); Donovan v. Agnew, 712
F.2d at 1514 (holding "corporate officers with a significant
ownership interest who had operational control of significant
aspects of the corporation's day to day functions, including
conpensati on of enpl oyees, and who personally nade decisions to
conti nue operations despite financial adversity," could be held

personal ly Iiable for back wages under the FLSA).
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The Second, Fifth, Sixth, and Ninth circuits, |ikew se,
have concluded that a corporate officer nay be an enpl oyer,
jointly and severally liable for the paynent of back wages under
the FLSA. In RSR Security Services, the Second G rcuit
concl uded that a corporate officer who earned 50 percent of the
conpany's stock, hired enpl oyees, occasionally supervised and
controll ed work schedul es, participated in the nethod of
paynment, occasionally signed checks, and was involved in the
conpany's operations, was an enpl oyer under the FLSA. See 172
F.3d at 140. In Lanbert v. Ackerley, 180 F.3d 997 (9th G r
1999), the Ninth Crcuit concluded that the chief operating
of ficer and chi ef executive officer who "exercised econom ¢ and
operational control over the enploynent relationship" were
enpl oyers within the neaning of the FLSA. I1d. at 1012. The
Sixth Grcuit, in Fegley v. Hggins, 19 F.3d 1126 (6th G
1994), concluded that the CEO of a corporation was an enpl oyer
under the FLSA where he had a significant ownership interest,
controlled significant functions of the business, determ ned
sal aries, and nmade hiring decisions. 1d. at 1131. Simlarly,
in Elliott Travel & Tours, Inc., the Sixth Grcuit concluded
that the chief corporate officer, who had a significant
ownership interest and control over significant aspects of the
corporation's day-to-day operations, was an enployer within the

meani ng of the FLSA. See 942 F.2d at 966. The Sixth Grcuit
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enphasi zed that to be an individual enployer that person need
not have exclusive control of the conpany's day-to-day
functions; rather, the person need only have operational control
over significant aspects of the conpany's day-to-day functions.
ld. In GimHotel Co., the Fifth Grcuit held that a corporate
of ficer was an enpl oyer where he began and controll ed the hotel
corporations, held their purse strings, guided their policies,
coul d authorize conpliance with the FLSA solved naj or problens,
and had ultinmte control over wages. See 747 F.2d at 972; cf.
Perez v. Sanford-O| ando Kennel Cub, Inc., 515 F.3d 1150, 1160-
62 (11th Cr. 2008) (concluding that officer who was the
maj ority sharehol der was not enpl oyer under FLSA where he did
not take part in day-to-day operations, had not been involved in
supervision or hiring and firing of enployees, and had no role
i n determ ning conpensation).

2. The undisputed facts denonstrate that Henry was an
enpl oyer within the meaning of the FLSA, jointly and severally
liable with the corporation for violating the FLSA. Henry was
the co-owner of H Il Country Farns and the president of the
corporation, owning a 50 percent share of stock. See JA 079-380,
85. Henry also had the authority to control, and did control,
significant aspects of the corporation's day-to-day functions.
For instance, Henry had a | eading role in negotiating the

agreenent with West Liberty Foods, including the rate of
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conpensation for the work perforned at the turkey processing

pl ant, and actively controlled H Il Country Farns' finances.

See JA 367.%® Henry al so denpnstrated an inti mate know edge of
the day-to-day activities of the disabled workers, descri bing
the jobs that they performed at the turkey processing plant in
m nute detail. See JA 097-101, 103-08. In his deposition
testimony, Henry explained that he kept in close contact with
the co-owner, T. H Johnson, talking with himfromone to ten
times per week. See JA 102. Additionally, Henry testified that
he becane even nore actively involved in the day-to-day
functions of H Il Country Farnms beginning in 2005, follow ng the
onset of T. H Johnson's illness, visiting |lowa many tines
during the relevant period. See JA 125-27.2° Henry al so
described the nethod H Il Country Farns used to record the

di sabl ed enpl oyees' tine, and designed a scheduling formfor the
bunkhouse. JA 131, 139-43. He further testified about the
manner in which the conpany paid the disabled enpl oyees, stating
that he determned their rate of pay, and describing Hil

Country Farnms' financial operations in detail. See JA 110-18,

8 Henry testified that he was involved in negotiating the
original contract with Louis Rich Foods. After West Liberty
Foods bought Louis Rich Foods, it continued the contract with
H Il Country Farns. See JA 094-96, 134-35, 137-38.

22 Al t hough Henry seens to confuse the date of T. H. Johnson's
i1l ness and subsequent death, a close review of the deposition

record reveal s that Johnson died in February 2008 after a |ong
illness. See JA 126-27.
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144-45, 147-48. Quoting from Henry's deposition testinony is
instructive:

Q Who nade the decision on the rate of pay for
t hese individual s?

A Ch, the conpany did. Qur conpany.

Q H Il Country Farnms doi ng business as Henry's
Tur key Services?

A Yeah.

Q kay. And would that be you and M. Johnson?

A Yeah.
See JA 110.

As Henry testified, H Il Country Farnms paid the nentally
di sabl ed enpl oyees very little for their work. "Basically, the
boys got a check for $70 in their hand. They got $70. And a
few deductions out of that. So sixty-five dollars and sonething
cents they got." See JA 111. Henry's testinony denonstrated
that he was very involved in the actual pay practices:

They got a check that showed the deductions that was

taken out of their check, and those deductions, there

was room and board and in-kind care, and then you had

your regul ar governnent deductions, whatever they

were. So the guys got a check and they signed the

check.

The check was taken to the bank and cashed. And that

cash noney was put in alittle small envel ope, and

t hey brought that back. And each boy was paid out of

hi s individual envelope with his name on it. And he

got a percentage of his noney right then. . . . [He

woul d basically get the biggest part of it on that
payday and then get five or ten dollars the next three
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weeks, or if it was four weeks, it would be alittle
| ess.

See JA 111. Henry further explained the frequency with which
H Il Country Farns conpensated its disabl ed enpl oyees:

Q So this $65 cash, they were paid on a nonthly
basi s?

A. Yes.

Henry al so made schedul i ng deci sions for the bunkhouse,
i ncluding the decision to close it down and to stop providing
workers to West Liberty Foods, and determ ned the order in which
the turkey plant workers woul d stop working. See JA 120-25,
132-33. According to Henry, he was the "boss." See JA 128-29.
At his deposition, Henry testified about his role in cutting the

wor kers' hours: "As a boss, you | ook at these kinds of things

and say, Hey, how do we justify that? . . . You' ve got to work
it out to where . . . we don't get into so nmany overtine hours
at the bunkhouse.'™ [Id. Henry further testified: "[A]s a boss,

" m | ooking out for the conpany, and |I'm | ooking out for the
dollars that are going out conpared to what we're getting. You
know, if we don't need but one person and we got three, that's
wong." JA 129. Henry testified, concerning his role in
shutting down the bunkhouse: "I sent an ex-enpl oyee of ours who
wor ked for us for years . . . to lowa to help with this

transition, to get the bunkhouse shut dowmn . . . ." See JA 132.
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As this deposition testinony denonstrates, Henry was a
corporate official and owner who was far nore than a nere
figurehead. He was, in his owm words, the "boss.” See RSR Sec.
Servs., 172 F.3d at 137 (enpl oyees vi ewed person deened
individually Iiable as the "boss," a view that the person did
not di scourage). To allow Henry to escape individual enployer
liability in light of his high position, substantial ownership
interest, and active role in the conpany woul d defeat the broad
remedi al reading that has been given to the term "enployer” in
the FLSA, and woul d absol ve soneone fromliability who was
necessarily responsible for the rank exploitation of the
mental |y di sabl ed enpl oyees. Thus, the district court correctly
concl uded that, based on Henry's stock ownership, his control
over conpany finances, and his exercise of control over the
operation's day-to-day functions, Henry was an enpl oyer of the
di sabl ed enpl oyees who worked at the turkey processing plant and
t he bunkhouse.

1. THE DI STRI CT COURT CORRECTLY CONCLUDED THAT HI LL

COUNTRY FARMS AND KENNETH HENRY ENGAGED I N
W LLFUL VI OLATI ONS OF THE FLSA BASED ON EVI DENCE
THAT WAGE- HOUR HAD | NVESTI GATED THE COVPANY ON
TWO OTHER OCCASI ONS, FOUND SI M LAR VI OLATI ONS
AND | NSTRUCTED DEFENDANTS CONCERNI NG COVPLI ANCE
W TH THE FLSA
1. The statute of limtations for filing an action under

the FLSA is two years, "except that a cause of action arising

out of a willful violation may be conmenced within three years

41

Appellate Case: 11-3069 Page: 51  Date Filed: 01/24/2012 Entry ID: 3872461



after the cause of action accrued.” 29 U S. C 255(a).
Violations are "willful™ if "the enpl oyer either knew or showed
reckl ess disregard for the matter of whether its conduct was
prohi bited by the statute.” MLaughlin v. R chland Shoe Co.,
486 U. S. 128, 133 (1988) (citing Trans World Airlines, Inc. v.
Thruston, 469 U S. 111 (1985)); see Jarrett v. ERC Props., Inc.,
211 F.3d 1078, 1083 (8th Cir. 2000) (finding basis for willfu

vi ol ation where "[n]o defense witness contradicted, or attenpted
to explain, the testinony of two fornmer site nmanagers that they
were told, categorically, by two regional supervisors, that ERC
woul d not pay overtine"); see generally Sinpson v. Merchs. &

Pl anters Bank, 441 F.3d 572, 579-80 (8th Cr. 2006). Courts
have held that violations are willful where there is evidence of
prior violations. Thus, in RSR Security Services, the Second
Crcuit concluded that the corporate chairman willfully viol ated
the FLSA where he recklessly relied on information from
conpany's president, whom he knew had previously violated the
Act. See 172 F.3d at 141-42. The Sixth Crcuit, in Herman v.
Pal o G oup Foster Honme, Inc., 183 F.3d 468 (6th Cr. 1999),
concluded that there was a willful violation where there was
"undi sput ed evidence that [corporate president] had actual
notice of the requirenents of the Act" because "[h]e had been
investigated for violations twice in the past, paid unpaid

overtime wages, received explanations of what was required to
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conply with the Act, and assured [the Departnent of Labor] that
he would conply in the future.”" 1d. at 474. 1In Reich v.
Monfort, Inc., 144 F.3d 1329 (10th Cr. 1998), the Tenth Circuit
concl uded that conduct was willful where the conpany's managers
had known that activity was conpensable "at |east since an audit
in 1984 and the sane issues were resolved at a sister plant
in July 1989." Id. at 1334. The Tenth Circuit rejected

defendant's argunent "that its settlenment of other clains of a
simlar nature does not support a conclusion that the violations
were willful because they were not litigated.” 1d. at 1334-35.
Finally, in Elliott Travel & Tours, Inc., the Sixth Grcuit
concluded that there were willful violations based on the
undi sputed statenent in the Wage-Hour area director's affidavit
that the enpl oyer had engaged in prior violations of the FLSA
See 942 F.2d at 966-67. In the words of the Sixth Crcuit,
"[1]t is undisputed that [the individually |iable enployer] had
actual notice of the requirenents of the FLSA by virtue of
earlier violations, his agreenent to pay unpaid overtine wages,
and his assurance of future conpliance wwth the FLSA." 1d. at
967.

2. It is undisputed that H Il Country Farnms and Henry had
actual know edge of the overtine and record keeping provisions
of the FLSA prior to the violations in this case. As the

district court correctly observed, "[o]n two prior occasions [in
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1997 and 2003], the Wage and Hour Division investigated Hi |
Country Farns, found that the conpany had viol ated FLSA overtine
wage requirements, and the conpany agreed to pay back wages and
conply with that and other FLSA requirenents in the future.”
See JA 368. Moreover, the court properly found that "[a]fter
t he second investigation, the Wage and Hour Division expl ai ned
in detail the FLSA s requirenments including, but not limted to,
m ni mum wages, overtinme conpensation, 3(nm credits and
recordkeeping, and provided Hill Country Farnms with materials
detailing how to conply.” 1d. The district court observed,
however, that "Hi Il Country Farns did not nmake any changes to
its wage formula"; instead, it continued its illicit practices.
Id. The record al so supports the district court's concl usion
that Henry, who "negotiated the pay rates with West Liberty
Foods and controlled the corporation's financial decision
maki ng" was al so "aware of the two WAge and Hour investigations,
its findings, its instructions for the future, and H |l Country
Farns' agreenent to conply with m ni nrum wage, overtinme
conpensation, 3(nm) credits, and record keeping requirenents.”
| d.

The undi sputed facts therefore establish that both Hil
Country Farnms and Henry willfully violated the FLSA
Substantial record evidence denonstrates that Defendants had

violated the FLSA twice in the past, yet continued to comm t
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viol ations of the Act despite having been specifically told of
the requirenents of the statute and promsing to conply with
those requirenments in the future. Even if the violations are
deened not to be know ng, Defendants, at m ninum recklessly
di sregarded whether or not their conduct was prohibited by the
Act .

3. On appeal, Defendants assert that the district court
erred by not requiring the Secretary to introduce records of
Wage-Hour's prior investigations to support its conclusion that
Def endants engaged in willful violations. App. Br. at 2.
Def endants devote their page and a half argunent on w || ful ness
to a paraphrase of a portion of the decision in Reich v. Tiller
Hel i copter Services, Inc., 8 F.3d 1018, 1036 (5th Cr. 1993).
In Tiller, the Fifth Crcuit concluded that there were no
"records of the 1982 investigation fromwhich the district court
could determne that the violations underlying it were
substantially simlar to the violations underlying this action."”
ld. The Appendix to the Secretary's summary judgnent notion,
however, included the Declaration of Mchael Staebell, the Wage-
Hour District Director for the Des Mines, lowa office, in which
he specifically describes the two prior investigations in 1997
and 2003. See JA 298-301.

Staebell was the Assistant District Director at the tinme of

the second investigation and stated that he had personal
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know edge of that investigation, which covered the period from
Cctober 17, 1999 through Cctober 20, 2001. See JA 298; see al so
Fed. R Civ. P. 56(c)(4) (affidavit or declaration used to
support or oppose a notion for summary judgnent nust be based on
personal know edge). Anobng other violations, Staebell stated
that the 2003 investigation reveal ed record keepi ng and overtine
violations. See JA 300. Staebell stated that Hill Country
Farns "was infornmed that its records to support its Section 3(m
credits were inproper in that the records included, anong ot her
things, costs related to individuals working in Texas,
construction costs and business costs." 1d. Staebel | further
stated: "Forty-three disabl ed enpl oyees who worked either at
West Liberty Foods processing plant and/or in the bunkhouse in
Atalissa, lowa were determned to be due $19,684.00 in overtine
back wages [there were m nor m ni mum wage viol ati ons] due to
[H Il Country Farns'] failure to pay the enpl oyees one and one-
half tinmes their regular rates of pay for hours worked over 40
in a workweek.” 1d. Additionally, Staebell stated that "[o0]n
9/ 2/ 03, during the final conference with [Hi |l Country Farns],
Wage and Hour discussed with [H Il Country Farns] in detail the
i ssues and docunentation requirenents of Section 3(n) and

expl ained the basis for the agency's determ nation of overtine
conpensation owed." Id. According to Staebell, at the final

conference, Wage-Hour provided H Il Country Farns with the
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regul ati ons and docunents describing howto conmply with the
record keeping and overtine requirenments of the FLSA. See JA
300-01. Anong the materials distributed to Hill Country Farns
was 29 C.F.R Part 785 -- "Hours Wirked," which relates to the
m ni mum wage and overtine requirenments of the FLSA. Hil
Country Farnms prom sed to conply in the future. See JA 301.
Further, as part of its 2007-2009 investigation of Hil
Country Farms, Wage-Hour reviewed its internal case tracking
system and found that it also had investigated H Il Country
Farms in 1997. See JA 301. Staebell stated that "[a]s a result
of that investigation, Wage and Hour determ ned that [Hil
Country Farnms] had failed to pay its enpl oyees one and one-hal f
times their regular rates of pay for all hours worked over 40 in
a workweek." 1d. According to Staebell, H Il Country Farns
agreed to pay the back wages due and to future conpliance. 1d.
H |l Country Farnms offered no evidence to dispute
Staebel | 's declaration regarding prior investigations finding
viol ations of the overtine provisions of the FLSA. App. Br. at
10; see JA 359-60. To the contrary, both Henry and Berry (Hil
Country Farnms' accountant and corporate secretary) admtted that
they were aware that Wage-Hour had investigated Hill Country

Farms and found overtine violations. As Henry testified in his

deposition, "when we had the audit back in "03 . . . we were
criticized for the way that we were doing the overtine." See JA
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149. Berry testified in his deposition that he was involved in
the 2001 to 2003 audit in which H Il Country Farns was found to
owe overtine to nentally disabled enpl oyees. See JA 166. Berry
testified: "I did see the little four or five page letter that
Departnent of Labor gave [HilIl Country Farns] and where it lists
t he individuals and the anmbunts so they had very concrete
direction on . . . howto pay them" See JA 167. Berry also
testified: "I saw the cancelled checks [to pay the overtinme
due].” I1d. Berry further testified that "[t]he actual anount

t he Department of Labor determ ned was $20,000." 1d. Berry's
testinmony, as well as that of Henry, bolsters Staebell's

decl aration describing the investigation that occurred in 2003
rather than refuting it. Therefore, the district court
correctly concl uded, based on undisputed facts, that Hil

Country Farnms and Henry willfully violated the FLSA either

knowi ngly or with reckless disregard as to its obligations under

t he FLSA. %°

30 As noted supra, Defendants did not make an argunent on appeal
chal l enging the district court's assessnent of |iquidated
damages. Therefore, the Secretary does not address this issue
except to note that |iquidated damages are the norm where

viol ations are found pursuant to 29 U S.C. 216(c), unless

Def endants carry their burden of proving that they acted in good
faith and had reasonabl e grounds for believing that they were
not in violation of the Act. See 29 U S. C 260; Barbeque
Ventures, LLC, 547 F.3d at 941-42. Defendants did not do so in
this case. See JA 369.
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CONCLUSI ON

For the foregoing reasons, this Court should affirmthe
district court's judgnent in favor of the Secretary and agai nst
Def endants, concluding that H Il Country Farns and Kenneth Henry
wllfully violated the FLSA and holding themjointly and
severally liable for back wages and | i qui dated danages.
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