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IN THE UNI TED STATES COURT OF APPEALS
FOR THE SECOND Cl RCUI T

No. 06-4954-cv

LI NDA C. GUYDEN
Plaintiff-Appellant,
V.

AETNA, | NC. ,

Def endant - Appel | ee.

On Appeal fromthe United States District Court
for the District of Connecticut

BRI EF FOR THE SECRETARY OF LABOR AS AM CUS CURI AE

| NTEREST OF THE SECRETARY OF LABOR

Pursuant to Rule 29(a) of the Federal Rules of Appellate
Procedure, the Secretary of Labor ("Secretary”) submts this
brief as am cus curiae. The Secretary, authorized by Congress
to adm ni ster and enforce the whistlebl ower protection
provi sions of the Sarbanes-Oxl ey Act of 2002 ("SOX" or the
"Act"), section 806, 18 U. S.C. 1514A has a strong interest in
assuring that SOX whistl eblower clains are adjudicated fairly
and expeditiously. As a matter of practice, the Departnent of
Labor (the "Departnent”) defers SOX conplaints it receives to

arbitration when it becones aware that an enpl oyee who has fil ed



the conplaint agreed to arbitrate his or her enploynent dispute,
and the arbitration agreenent will adequately protect the

enpl oyee's interests under section 806. See August 9, 2002
Menor andum of Solicitor of Labor Eugene Scalia, avail able at
http://ww. dol . gov/ sol / medi a/ nrenos/ August 9. ht m

STATEMENT OF THE | SSUE

This case arises under section 806 of SOX, 18 U.S. C 1514A,
whi ch aut horizes the Departnent to investigate whistlebl ower
conplaints and, if it determ nes that a violation has occurred,
to order relief -- including reinstatenent, back pay, and
conpensation for any special damages sustained, including
reasonabl e attorneys fees. SOX also permts enployees to file
an action in district court if the Departnent has not issued a
final decision within 180 days. The issue presented is whether
such a whi stl| ebl ower action is subject to conmpul sory arbitration
under an individual arbitration agreenent.?!

STATEMENT OF THE CASE

A Procedural History and Statenent of Facts?

Li nda Guyden worked for Aetna, Inc. as the head of its

I nternal Audit Departnent. See Joint Appendix ("J.A ") 109

! This issue also is pending before the United States Court of

Appeals for the Fifth Grcuit in Geen v. Service Corp. Int'l,
No. 06-20732 (filed Aug. 30, 2006).

2 This case was decided on a notion to conpel arbitration; the

record accordingly contains few facts. Only those facts
relevant to the |l egal issue involved are set forth bel ow
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(decision below). During the hiring process, she agreed in her
application for enploynment and her offer letter to nmandatory,

bi nding arbitration of any enploynent-rel ated | egal dispute.

See J. A 45, 47. Subsequently, Guyden signed a Stock Option
Grant Acknow edgenent and Acceptance form and a Performance Unit
Awar d Agreenent that also required arbitration of enpl oynent-
related disputes. See J.A 58-61, 67-70, 72. Al these signed
docunents contain the sanme arbitration provisions (collectively
referred to as the "agreenent").

Under the terns of the agreement, arbitration will be
adm ni stered by the American Arbitration Association ("AAA")
according to the AAA's National Rules for D spute Resolution in
effect at the tinme the request for arbitration is filed. J.A
58.% The agreement provides that the arbitrator "shall have the
authority to order the sane renedies (but no others) as would be
available in a court proceeding." The agreenent al so provides

for "limted pre-hearing discovery," stating that:

3 The current version of the relevant AAA rules, effective July

1, 2006, was renaned the "Enploynment Arbitration Rules and

Medi ation Procedures.” See American Arbitration Association,
Enpl oynent Arbitration Rules and Medi ati on Procedures ("AAA
Rules"), R 1, available at
http://ww. adr. org/ sp. asp?i d=28481#1. The provi sions rel evant
here are identical to the previous National Rules for the

Resol uti on of Enpl oynent Disputes, effective Septenber 15, 2005.
See AAA Rul es, Summary of Changes (providing text of the
National Rules for the Resol ution of Enploynent D sputes),
avai l abl e at http://ww. adr. org/sp. asp?i d=22075.

3




Each [party] may take the deposition of one person and
anyone designated by the other as an expert w tness.

Each party also has the right to submt one set of ten
witten questions . . . and to request and obtain al
docunents on which the other party relies in support of its
answers to the witten questions. Additional discovery may
be permtted by the arbitrator upon a showng that it is
necessary for that party to have a fair opportunity to
present a claimor defense.

J.A 59, 92. The agreenent also contains a confidentiality
provision providing that "[a]ll proceedings, including the
arbitration hearing and decision, are private and confidential,
unl ess otherwise required by law. Arbitration decisions may not
be published or publicized without the consent of both the

[ Enpl oyee] and the Conmpany." J. A 59.

On February 22, 2005, Guyden filed a conplaint with the
Cccupational Safety and Health Adm nistration ("OSHA") alleging
that Aetna had term nated her enploynment in violation of section
806 of SOX.* On Cctober 24, 2005, before OSHA conpleted its
i nvestigation, Guyden filed a de novo SOX conplaint in the
United States District Court for the District of Connecticut.?®

Aetna noved to conpel arbitration

4 The Secretary has del egated responsibility for receiving and

i nvestigating whistleblower conplaints under SOX to the

Assi stant Secretary for Occupational Safety and Health. See
Secretary's Order 5-2002, 67 Fed. Reg. 65,008 (Cct. 22, 2002).
® Section 806 of SOX provides than an enployee may file a de
novo conplaint in district court if the Departnment has not
issued a final decision within 180 days of the filing of the
initial conplaint and there is no showi ng that the delay is due

4



Wil e conceding that her SOX claimfell wthin the scope of
her arbitration agreenent, Guyden argued that the mandatory
arbitration of SOX conplaints conflicts with the underlying
pur poses of the statute's whistleblower protection provisions.
J.A 112. Cuyden al so argued that her arbitration agreenment was
deficient because it provided that the arbitrator's decision was
to remain confidential and limted her ability to seek
di scovery. J.A 112, 117. Wth regard to the discovery
procedures, Guyden objected that the agreenent limted her to
taki ng only one deposition and that the arbitrator |acked
authority to i ssue subpoenas to conpel discovery. J.A 118,

120.

On Septenber 25, 2006, the district court granted Aetna's

notion to conpel arbitration and di sm ssed Guyden's conpl ai nt.

B. The District Court's Deci sion

The district court held that there is no inherent conflict
bet ween using the arbitral forum for SOX whistlebl ower clains
and the purposes of the Act. Rejecting Guyden's public policy
argunent s agai nst conpul sory arbitration, the court recognized
that federal courts have routinely upheld bargains to arbitrate
statutory clains despite the plaintiff's role as a private

attorney-general. J.A 114-16.

to the bad faith of the enployee. See 18 U S.C. 1514A(b)(1)(B);
29 C F. R 1980.114(a).



The court also held that the procedural restrictions under
Guyden and Aetna's arbitration agreenent did not invalidate
GQuyden's bargain to arbitrate. Specifically, the court rejected
Guyden's contention that the requirenent that the arbitrator's
deci sion remain confidential conflicted wwth SOX' s goal of
elinmnating the "corporate code of silence.”" J.A 114.% The
court concluded that even though the confidentiality provision
may favor the enployer, which will have access to any prior
decisions of simlar clains, it does not render the arbitration
agreenent invalid. The court noted that plaintiffs' |awers and
arbitration agencies "can scrutinize arbitration awards and
accunul ate a body of know edge on a particul ar conpany," and
that there are nethods other than publication of arbitration
deci sions by which enpl oyees, sharehol ders, and investors can
becone aware of corporate m sconduct. Thus, the court concl uded
that the confidentiality requirenent was not so offensive as to
render GQuyden's arbitration agreenent void. J.A 117-18.

Finally, the district court concluded that limts placed on

di scovery in the arbitration agreenent do not overcone the

® When enacting Title VIII of SOX, of which the section 806

whi st | ebl ower provisions are a part, Congress stated that the
Enron scandal revealed "a culture, supported by |aw, that

di scourage[s] enployees fromreporting fraudul ent behavi or not
only to the proper authorities, such as the FBI and the SEC, but
even internally. This 'corporate code of silence' not only
hanmpers investigations, but also creates a clinmate where ongoi ng
wrongdoi ng can occur with virtual inpunity.” S. Rep. No. 107-
146, at 5 (2002).



presunption of arbitrability, noting that the [imts were
identical for each party and the arbitrator had the discretion
to allow further discovery. J.A 115. Wth regard to the
arbitrator's |ack of subpoena power to conpel nonparty w tnesses
to be deposed, the court stated that the arbitrati on agreenent
conferred sufficient powers upon an arbitrator to protect
Guyden's rights, including permtting an arbitrator to conpe

t he appearance of w tnesses and the production of docunents at a
pre-merits hearing pursuant to section 7 of the Federal
Arbitration Act. J.A 115-16.

SUMVARY OF THE ARGUVMENT

The district court correctly concluded that SOX
whi st | ebl ower conplaints are subject to conpul sory arbitration
pursuant to an individual arbitration agreenent. Statutory
clainms are presuned to be arbitrable unless the party opposing
arbitration can denonstrate that Congress intended to preclude
arbitration of the statutory rights in question. There is no
evi dence that Congress intended to preclude nmandatory
arbitration of section 806 whistleblower clains. Nothing in SOX
or its legislative history precludes arbitration of
whi st | ebl ower cl ains under the ternms of an individual
arbitration agreenent. |ndeed, Congress rejected a provision
t hat woul d have barred the mandatory arbitration of section 806

claims. See S. 2010, 107th Cong. 8 7 (2002); S. Rep. No. 107-

v



146, at 22. Furthernore, arbitration of a whistlebl ower
conpl ai nt does not pose an inherent conflict with SOX s
statutory purposes. SOX s renedial and deterrent purposes wll
not be underm ned by conpul sory arbitration because all the
civil renedies that Congress established to encourage and
protect SOX whistlebl owers can be provided effectively through
arbitration

The district court also correctly concluded that Guyden's
arbitration agreenment was valid despite its confidentiality
provision and limtations on discovery, and the fact that
arbitrators may | ack subpoena authority to conpel discovery.
The circuit courts that have considered the issue have
overwhel m ngly held that a confidentiality provision does not
render an arbitration agreenent unenforceable. See, e.g.,

| beria Credit Bureau, Inc. v. Cngular Wreless LLC, 379 F. 3d

159, 175 (5th G r. 2004). Moreover, courts have repeatedly held
t hat di scovery restrictions are not a bar to arbitration. See,

e.g., Glnmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26

(1991). It is noteworthy that Congress entrusted the

enf orcenment of SOX whistlebl ower conplaints to the Departnent of
Labor in the first instance, and the Departnent's adm nistrative
| aw j udges | ack subpoena authority under SOX and have the

discretion to limt discovery to expedite their hearings.



ARGUMENT
THE MANDATORY ARBI TRATI ON OF A V\HI STLEBLOAER COMPLAI NT
UNDER SECTI ON 806 OF SOX DOES NOT CONFLICT WTH THE
ACT" S UNDERLYI NG PURPCSES

A Statutory and Regul atory Franmework of SOX

SOX, which was enacted in the wake of the Enron and
Wor | dCom scandal s to restore investor confidence in the nation's
financial markets by ensuring corporate responsibility,
enhanci ng public disclosure, and inproving the quality and
transparency of financial reporting and auditing, provides
whi st | ebl ower protection to enployees of publicly traded
conpani es who report corporate m sconduct. See 148 Cong. Rec.
S7420 (daily ed. July 26, 2002) (statenent of Sen. Leahy) ("U. S
| aws need to encourage and protect those who report fraudul ent
activity that can damage i nnocent investors in publicly traded
conpanies."). Section 806 specifically prohibits publicly
traded conpanies fromdiscrimnating agai nst an enpl oyee in the
terms and conditions of enploynent because of his or her
whi stl ebl owi ng activity. See 18 U S.C. 1514A(a). Activities
prot ected under the Act include providing to a federal
regul atory or |aw enforcenment agency, Congress, or "a person
Wi th supervisory authority over the enployee" information that
an enpl oyee reasonably believes constitutes a violation of
federal mail, wire, bank, or securities fraud (18 U S.C. 1341,

1343, 1344, and 1348), or a violation of any securities rule or

9



ot her provision of federal lawrelating to fraud agai nst
sharehol ders. See 18 U.S.C. 1514A(a)(1), (a)(2).

An enpl oyee who believes that he or she has been subject to
retaliation for protected activity may file a conplaint with
OSHA. See 18 U.S.C. 1514A(b)(1)(A); 29 C.F.R 1980.103. |If
OSHA determ nes that there is reasonabl e cause to believe that a
conplaint has nerit, it will issue findings and a prelimnary
order of relief. See 49 U S.C 42121(b)(1), (b)(2)(A); 29
C.F.R 1980.103-.105." An enployee prevailing in a section 806
action is entitled to "nake-whol e" relief, including
rei nstatenent, back pay, and conpensation for any speci al
damages sustained as a result of the retaliation, including
reasonabl e attorneys fees. See 18 U S.C 1514A(c).

Ei t her the enpl oyee or the enpl oyer may object to OSHA' s
findings by requesting a de novo hearing before an
adm ni strative | aw judge ("ALJ"). See 29 C.F.R 1980.107. ALJ
deci sions are subject to discretionary review by the

Departrment's Adnministrative Review Board ("ARB').® SOX al so

" Section 806 incorporates the procedures, as well as the

burdens of proof, of the whistleblower protection provisions
contained in the Wendell H Ford Aviation Investnent and Reform
Act for the 21st Century. See 18 U.S.C. 1514A(b)(2)(A),
(b)(2)(C) (incorporating 49 U.S.C. 42121(hb)).

8 The Secretary has del egated to the ARB responsibility for issuing
final agency decisions under section 806. See Secretary's O der 1-
2002, 67 Fed. Reg. 64,272 (Cct. 17, 2002).

10



provi des that an enployee may file a de novo conplaint in
district court if the Departnment has not issued a final decision
within 180 days of the filing of the initial conplaint and there
is no showng that the delay is due to the bad faith of the

enpl oyee. See 18 U.S.C. 1514A(b)(1)(B); 29 C.F.R 1980.114(a).

B. The Arbitrati on of Wi stl ebl ower C ai ns Under Secti on 806
Does Not Conflict with the Act's Purposes

The district court properly concluded that there is no
conflict between arbitrating a section 806 claimunder the terns
of an individual arbitration agreenent and the purposes of SOX. °
In the Federal Arbitration Act ("FAA'), 9 U S.C 1 et seq.,
Congress codified a strong national policy in favor of

arbitration that the courts have applied broadly. See Mses H

Cone Memi| Hosp. v. Mercury Constr. Corp., 460 U S. 1, 24-25

(1983) ("any doubts concerning the scope of arbitrable issues

shoul d be resolved in favor of arbitration"); MMhan Sec. Co.

L.P. v. Forum Capital Mts. L.P., 35 F.3d 82, 88 (2d Cr. 1994)

(arbitration applies unless the arbitration clause does not

cover the asserted dispute); S.A. Mneracao da Tridade-Samtri

v. Uah Int'l, Inc., 745 F.2d 190, 194 (2d Cr. 1984) (courts

shoul d "construe arbitration clauses as broadly as possible").

As a result, statutory clainms are presuned to be arbitrable

® A decision to conpel arbitration is reviewed de novo. See Cap

Gemini Ernst & Young, U.S., L.L.C. v. Nackel, 346 F.3d 360, 364
(2d Gr. 2003).

11



unless it can be denonstrated that Congress precluded wai ver of
judicial renedies for the statutory rights in question. See

Glner, 500 U S. at 26; Shearson/ Anerican Express, Inc. v.

McMahon, 482 U.S. 220, 226 (1987); A droyd v. Elmra Sav. Bank,

FSB, 134 F.3d 72, 78 (2d Gr. 1998). "'[S]o long as the
prospective litigant effectively may vindicate [his or her]
statutory cause of action in the arbitral forum the statute
wi Il continue to serve both its renedial and deterrent

function. Glner, 500 U.S. at 28 (alterations in original)

(quoting Mtsubishi Mtors Corp. v. Sol er Chrysler-Plynouth,

Inc., 473 U. S. 614, 637 (1985)). The party opposing arbitration
bears the burden of denonstrating Congress's intent to preclude

it. See McMahon, 482 U.S. at 227; OAdroyd, 134 F.3d at 78.

There is no denonstrabl e congressional intent to preclude
arbitration of section 806 clainms. Such congressional intent
may be manifest in the statute, its legislative history, or an
"inherent conflict" between arbitration and the statutory
purpose. See Glner, 500 U S. at 26. Nothing in SOX or its
| egislative history precludes the nmandatory arbitrati on of
whi st ebl ower clainms. To the contrary, the history of SOX s
enact nent reveals that Congress rejected a provision that would
have barred the mandatory arbitration of SOX whi st ebl ower
clains. See S. 2010, 107th Cong. § 7 (2002); S. Rep. No. 107-

146, at 22; see also Boss v. Salonobn Smith Barney, Inc., 263 F

12



Supp. 2d 684, 685 (S.D.N Y. 2003) (SOX whistl ebl ower conpl aint
is subject to mandatory arbitration).

Moreover, there is no inherent conflict between the
pur poses of SOX and the arbitration, pursuant to an individual
arbitration agreenent, of section 806 clains. By enacting SOX,
Congress intended "to inprove the quality of and transparency in
financial reporting and auditing of public conpanies.” Carnero

v. Boston Scientific Corp., 433 F.3d 1, 9 (1st Cr.), cert.

denied, 126 S. . 2973 (2006). To this end, Congress sought to
protect whistleblowers fromretaliation, entitling themto civil
remedi es, such as reinstatenent and backpay, because "often, in
conpl ex fraud prosecutions, . . . insiders are the only
firsthand witnesses to the fraud." S. Rep. No. 107-146, at 10;

see al so Bechtel v. Conpetitive Techs., Inc., 448 F.3d 469, 484

(2d Gr. 2006) (Straub, J., dissenting in the result). Because
all the civil renedies that Congress established to encourage
and protect SOX whistl ebl owers can be provided through
arbitration, the renedial and deterrent purposes of the statute
wi || not be underm ned by conpul sory arbitration. See

M tsubishi, 473 U S. at 637; see also Glner, 500 U S. at 32

(arbitration procedures can adequately provide for broad
equitable relief).
The argunent that arbitration of federal renedial rights

woul d frustrate a plaintiff's function as a private attorney-

13



general has been consistently rejected by the Suprene Court,
whi ch has repeatedly upheld arbitrati on agreenments under vari ous
statutes despite objections that arbitration would underm ne the

public interest. See, e.g., MMhon, 482 U S at 222, 241-42

(notw t hst andi ng congressional intent "to provide vigorous
incentives for plaintiffs to pursue RICO clains that would
advance society's fight against organized crine . . . [t]he
private attorney general role for the typical RICO plaintiff
does not support a finding that there is an
irreconcilable conflict between arbitration and enforcenent of
the RICO statute"); Mtsubishi, 473 U S. at 635-37
(notwi thstanding the antitrust plaintiff's role as "a private

attorney-general who protects the public's interest,” nothing in
the nature of the federal antitrust |aws prohibited parties from
arbitrating the relevant antitrust clainms). Specifically,

clai s under enploynent statutes (see, e.g., Glner) and the

securities laws (see, e.g., MMhon) have been held subject to

conpul sory arbitration

Wi | e GQuyden expresses a general distrust of the arbitral
forum (Brief at 14-17), she does not provide any plausible
support for her conclusion that whistleblowers will be di ssuaded
fromasserting clains, and that the deterrent features of SOX
w Il be conprom sed, sinply because an enpl oyee pursuing a

whi st | ebl ower cl ai m nust pursue her renedies in arbitration.
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Not ably, this Court has rejected argunents that whistlebl oner
clainms are to be treated differently than other statutory clains

for purposes of arbitration. See Adroyd, 134 F.3d at 78-79

(compelling arbitration of a whistleblower claimunder the
Financial Institutions Reform Recovery, and Enforcenent Act);

see al so McMahon, 482 U. S. at 239-40 (so long as the plaintiff

can obtain conpensatory renedies in the arbitral forum the
federal statutes would continue to serve any "incidental

policing” and "deterrent™ functions) (citing Mtsubishi, 473

U S at 635, 637). Accordingly, the district court correctly
concluded that arbitration of an enpl oyee's whi stl ebl ower claim
under section 806 does not conflict with Congress's intent in
passi ng SOX.

C. The Confidentiality Provision in GQuyden's Arbitration

Agreenment Does Not Invalidate Her Agreenent to Arbitrate
Her Enpl oynent Di spute Under SOX

The district court also correctly concluded that Guyden's
arbitration agreenment was valid despite its confidentiality
cl ause, which provides that "[a]ll proceedings, including the
arbitration hearing and decision, are private and confidential,
unl ess otherwi se required by |law' and that "[a]rbitration
deci sions may not be published or publicized w thout the consent

of both the [Enpl oyee] and the Company." J.A 59.1° The circuit

10 Conpare AAA Rules, R 39.b. Arbitration awards "shall be
publicly available, on a cost basis. The nanes of the parties
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courts that have considered the issue have overwhel mngly held
that a confidentiality provision does not render an arbitration

agreenent unenforceable. See lberia, 379 F.3d at 175 (attack on

confidentiality provision is "attack on the character of

arbitration itself"); Parilla v. | AP Wrldw de Servs. VI, Inc.

368 F.3d 269, 280, 281 n.13 (3d Gr. 2004) ("the confidentiality
of the proceedings will not inpede or burden in any way
Parilla's ability to obtain any relief to which she may be
entitled" acting in accordance with the court of appeals for the

District of Colunbia in a simlar case) (citing Cole v. Burns

Int'l Sec. Servs., 105 F.3d 1465, 1477 (D.C. Cir. 1997).'" As

the Third Grcuit noted, the court in Cole rejected as a
"generalized attack[] on arbitration” the argunent that the |ack
of public disclosure of arbitral decisions prevented potenti al
plaintiffs fromlocating informati on necessary to build their

cases. See Parilla, 368 F.3d at 281 n.13. But cf. Ting v.

AT&T, 319 F.3d 1126, 1152 (9th G r. 2003) (confidentiality
requi renent contained in AT&T's custoner services arbitration
agreenent was unconsci onabl e under California | aw because it

affected mllions of Californians and prevented potenti al

and witnesses will not be available, unless a party expressly
agrees to have its nane made public in the award. ™

1 To our know edge, this Court has not yet opined on the

confidentiality issue.
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plaintiffs from obtaining the necessary information wth which
to present their clains).

GQuyden fails to denonstrate how the confidentiality
provi sion prevents her fromvindicating her individual rights

under SOX. See Parilla, 368 F.3d at 280. Here, as in Parilla,

under the arbitration agreenent's confidentiality provision,
"[e]ach side has the sane rights and restraints . . . and there
is nothing inherent in confidentiality itself that favors or
burdens one party vis-a-vis the other in the dispute resolution
process." 1d.

Nor has Guyden denonstrated how preserving the
confidentiality of arbitration proceedings is any different from
the confidential settlenment of SOX whistleblower cases in
district court, which also are not statutorily prohibited. See
Glnmer, 500 U S. at 32 (noting that concerns about public
know edge of ADEA arbitrations "apply equally to settlenents of
ADEA clainms, which . . . are clearly allowed"); Iberia, 379 F.3d
at 176 (uphol ding confidentiality provision where nothing in
underlying | aw prohibits confidential settlenment of the clains
at issue); Parilla, 368 F.3d at 281 (sane). Accordingly, the
confidentiality clause in Guyden's arbitration agreenent does

not invalidate the arbitration of her SOX conpl ai nt.

12 The district court noted that two other statutory provisions

provi di ng additional protections to whistleblowers help to
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D. The Di scovery Restrictions in Guyden's Arbitration
Agreenment Do Not Render Arbitration |nappropriate

The district court correctly concluded that conplaints
under section 806 of SOX can be effectively litigated even if
di scovery is limted and arbitrators do not have subpoena
authority to conpel discovery. Courts have repeatedly held that
di scovery restrictions are not a bar to arbitration. See
Glner, 500 U.S. at 31 (discovery in arbitration, though |ess
extensive than that available in district court, was sufficient
to allow plaintiff fair opportunity to present ADEA cl ains);
McMahon, 482 U.S. at 232 ("the stream ined procedures of
arbitration do not entail any consequential restriction on

substantive rights"); Mrrison v. Crcuit Cty Stores, Inc., 317

F.3d 646, 673 & n.16 (6th Cr. 2003) (plaintiff failed to show
how arbitration's discovery restrictions prevented her from

presenting enpl oynment discrimnation clainms); Sobol v. Kidder,

Peabody & Co., 49 F. Supp. 2d 208, 223 (S.D.N. Y. 1999) (sane).

ensure that SOX s goal of corporate openness is not frustrated
by a confidentiality provision in an agreenent to arbitrate a
section 806 conplaint. J.A 113. Specifically, retaliation
agai nst individuals providing truthful information to | aw
enforcenment officers concerning the conm ssion of any federal
offense is subject to crimnal sanctions. See 18 U S.C

1513(e). Also, audit conmttees are directed to establish
procedures for "receipt, retention, and treatnent of conplaints"
concerni ng accounting and auditing matters, and "confidenti al,

anonynous subm ssion by enployees . . . of concerns regarding
guesti onabl e accounting or auditing matters.”™ 15 U . S.C. 78j-
1(m(4).
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Al t hough a m ni mal anmount of discovery presumably is
necessary for a plaintiff effectively to exercise her statutory

rights, see Martin v. SCI Mgnmt. L.P., 296 F. Supp. 2d 462, 468

(S.D.N. Y. 2003), the district court correctly concluded that the
di scovery provisions in this agreenent are sufficient.

| mportantly, the arbitration agreenent allows the arbitrator to
order additional discovery beyond the terns of the agreenent
"upon a showing that it is necessary for that party to have a
fair opportunity to present a claimor defense." J.A 59.1% As
the district court stated, "absent provisions affording Aetna a
favorabl e bias, the Court cannot indulge in the presunption that
the arbitrator will act without equanimty to deny plaintiff's
request.” J.A 120 (citing Glner, 500 U S. at 30).

It is noteworthy that Congress entrusted the adm nistration
and enforcenment of section 806 clainms in the first instance to
the Secretary, see 18 U S. C. 1514A(b)(2)(A), and intended that
t hose conpl ai nts be handl ed expeditiously. Specifically,

i nvestigations are to be conducted within 60 days and fi nal
decisions are to be issued within 120 days after the end of the

ALJ hearing. See 49 U S C. 42121(b)(2), (b)(3). To accommopdate

13 Conpare AAA Rules, R 9, providing generally that "the
arbitrator shall have the authority to order discovery, by way
of deposition, interrogatory, docunent production, or otherw se,
as the arbitrator considers necessary to a full and fair
exploration of the issues in dispute, consistent with the
expedited nature of arbitration.”
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Congress's intent that SOX conpl aints be adjudicated in a fair
and expeditious manner, the Departnent's inplenenting

regul ations provide ALJs with broad discretion to limt

di scovery. See 29 C F.R 1980.107(b) (the ALJ has "broad
discretion to limt discovery in order to expedite the

heari ng").

Additionally, as the district court recogni zed, an
arbitrator's |ack of subpoena authority to conpel discovery
shoul d not render discovery provisions deficient. Wile the
circuit courts are split concerning whether an arbitrator has
authority to subpoena third-parties for pre-hearing discovery,
no court has concluded that the absence of pre-hearing subpoena

power invalidates an arbitration agreement.* In any event, To

4 Conmpare Hay Group, Inc. v. E.B.S. Acquisition Corp., 360 F.3d

404, 408 (3d GCr. 2004) (the FAA does not authorize arbitrators
to subpoena for discovery those who are not parties to the
arbitration), and Consat Corp. v. National Sci. Found., 190 F. 3d
269, 276 (4th Cir. 1999) (arbitrators cannot subpoena di scovery
of third-parties absent a show ng of "special need" by the party
seeki ng discovery), with In re Security Life Ins. Co. of Am,
228 F.3d 865, 870 (8th Cir. 2000) (subpoena power to order
docunent production in discovery is inplicit in an arbitrator's
power to subpoena the docunents at a hearing), and American
Fed'n of Television & Radio Artists v. WBK-TV, 164 F. 3d 1004,
1009 & n.7 (6th Gr. 1999) (arbitrators have authority to
subpoena third-parties to produce docunents in discovery). To
our know edge, this Court has yet to decide whether arbitrators
may subpoena third-parties to produce docunents or attend
depositions for discovery purposes. See National Broad. Co. v.
Bear Stearns & Co., 165 F.3d 184, 188 (2d Cr. 1999) ("open
guestions remain as to whether [the FAA] may be invoked as
authority for conpelling pre-hearing depositions and pre-hearing
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Wom It May Concern: the extent that Guyden can convince the
arbitrator that certain docunents or w tnesses are necessary for
her to present her case, section 7 of the FAA authorizes the
arbitrator to conpel production of those docunents or the

appearance of witnesses at a prelimnary hearing. See Stolt-

Ni el sen SA v. Cel anese AG 430 F.3d 567, 578-79 (2d Cir. 2005).

Significantly, section 806 of SOX does not provide the
Department of Labor wi th subpoena authority and yet, as noted
above, Congress entrusted the adm nistration and enforcenent of

SOX whi stleblower clainms to the agency.'® Thus, Congress clearly

docunent di scovery, especially where such evidence is sought
fromnon-parties").

15 An ALJ does not have the authority to issue subpoenas absent
Congress' clear grant of such authority. See 5 U S C. 556(c)(2)
(agenci es may "issue subpoenas authorized by law'); EECC v.

Maryl and Cup Corp., 785 F.2d 471, 475 (4th Gr. 1986) ("Upon
petitioning for enforcenent of an adm ni strative subpoena, the

i ssui ng agency must nake a threshold showi ng that the subpoena
is within the agency's authority . . . ."); Johnson v. United
States, 628 F.2d 187, 193 (D.C. G r. 1980) ("Subpoena power is
not an intrinsic feature of the adm nistrative process, and
courts cannot engraft subpoena authority onto an agency's
charter from Congress.”); United States v. Security State Bank &
Trust, 473 F.2d 638, 642 (5th Cr. 1973) ("The Secretary [ of
Agricul ture] has no subpoena power other than that conferred by
statute . . . ."); see also Attorney Ceneral's Manual on the
Adm ni strative Procedure Act 67 (1947) (explaining that section
556(c)(2) relates only "to existing subpoena powers conferred
upon agencies; it does not grant power to issue subpoenas to
agenci es which are not so enpowered by other statutes").
Consistent with this authority, courts have held that ALJs do
not have subpoena aut hority under other whistlebl ower statutes
adm ni stered and enforced by the Departnent that do not
expressly confer such authority. See, e.g., Bobreski v. United
States EPA, 284 F. Supp. 2d 67, 75-78 (D.D.C. 2003) (Congress
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antici pated that an enpl oyee could obtain a fair adjudication of
his or her SOX whistleblower claim even if he or she | acks an
ability to subpoena docunents or testinony for pre-hearing

di scovery.

A SOX retaliatory discharge claimis no nore conpl ex nor
likely to require nore evidence than other statutory clains that
have been held subject to arbitration. See Glner, 500 U S. at
31 ("It is unlikely, however, that age discrimnation clains
require nore extensive discovery than other clains that we have
found to be arbitrable, such as RICO and antitrust clainms.").
Moreover, it is undisputed that third-party testinony and
docunent production can be conpelled by an arbitrator at a
hearing on the merits or during an evidentiary hearing before
the final hearing on the merits, if Guyden denonstrates such a
need. 9 US.C 7. The district court thus properly concl uded
that Guyden's conplaint can be effectively litigated

notw thstanding its discovery restrictions.

did not grant Department of Labor subpoena power under siXx

envi ronnent al whi stl ebl ower statutes). However, in Childers v.
Carolina Power & Light Co., 2000 W. 1920346 (Adm n. Revi ew Bd.
2000), the Departnment's ARB stated, in dicta, that ALJs have

i nherent authority to issue subpoenas even in the absence of
express statutory authorization, which has |led sone ALJS to

i ssue subpoenas in whistlebl ower cases.
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CONCLUSI ON

For the foregoing reasons, this Court should affirmthe
district court's decision.
Respectful ly submtted,

JONATHAN L. SNARE
Acting Solicitor of Labor

STEVEN J. MANDEL
Associ ate Solicitor

ELLEN R. EDMOND

Counsel for Wi stl ebl ower
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ROGER W W LKI NSON
At t or ney

U S. Departnent of Labor
200 Constitution Ave., N W
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