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No. 09-3029

IN THE UNI TED STATES COURT OF APPEALS
FOR THE SEVENTH ClI RCU T

DENEENE D. ERVIN, et al.
Plaintiffs-Appellants,

V.

OS RESTAURANT SERVI CES, | NC.,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Northern District of IlIlinois, Honorable Ronald A Guznan

BRI EF FOR THE SECRETARY OF LABOR AS
AM CUS CURI AE | N SUPPORT OF PLAI NTI FFS- APPELLANTS

Pursuant to Federal Rule of Appellate Procedure 29(a), the
Secretary of Labor ("Secretary") submits this brief as am cus
curiae in support of the appellants, several enployees who
assert federal and state | aw wage cl ains on behalf of thensel ves
and ot her enployees. As set forth below, the district court
wongly interpreted the Fair Labor Standards Act ("FLSA" or
"Act") and its "opt-in" process for collective actions to be
inconpatible with certification of the enployees' state |aw wage
clains as class actions under Federal Rule of Civil Procedure

23's "opt-out" process.



| NTEREST OF THE SECRETARY

The Secretary has a strong interest in the federal courts’
interpretation of the FLSA because she adm nisters and enforces
the Act. See 29 U S C. 204, 211(a), 216(c), 217. Specifically,
the district court here, and sone district courts el sewhere,
have m sinterpreted section 16(b) of the FLSA 29 U S. C 216(b),
and have wongly utilized its requirenent that enployees
affirmatively opt in to FLSA collective actions to bar state
wage | aw class actions under Rule 23 in federal courts, contrary
to the FLSA's text and purpose. |In addition, the Secretary is
concerned that, in light of the district court's decision and
others like it, enployees who bring state wage clains in federal
court are choosing not to pursue FLSA collective actions out of
fear that doing so will trigger dismssal of their state wage
law class claims.! Enforcenent of the FLSA by private litigants
is avital conplenent to the Secretary's enforcenent of the Act
and shoul d not be undermined by a msinterpretation of the Act

itsel f.

! For exanple, in Barragan v. Evanger's Dog & Cat Food Co., 259
F.R D. 330, 335-36 (N.D. Ill. 2009), a Northern District of
II'linois case, the enployees sought to certify a Rule 23 cl ass
of state wage |law clains and expressly stated in their notion
that they would not pursue an FLSA collective action; the court
rejected the enployer's inconpatibility argunent and certified
the Rule 23 class action because, in part, the enployees did not
seek certification of an FLSA collective action.




STATEMENT OF THE | SSUE

Whet her the opt-in process for collective actions under
section 16(b) of the FLSA, 29 U S.C. 216(b), is inconpatible
with, and precludes certification in the sane federal |awsuit
of, an opt-out class action under Federal Rule of G vil
Procedure 23 involving state | aw clains anal ogous to FLSA
cl ai ns.

STATEMENT OF THE CASE

1. The appellants sued appell ee OS Restaurant Services,
Inc. ("CQutback"”) on behalf of thenselves and ot her enpl oyees for
violations of the FLSA, the Illinois M ninmm Wage Law ("1 MAL"),
and the Illinois Wage Paynent and Collection Act ("IWPCA"). See
Appel lants' Brief, 2. They sought to represent a class of
enpl oyees who were treated by Qutback as "tipped enpl oyees" for
pur poses of applicable wage | aws. See id. at 2-3.
Specifically, the enployees allege that they do not qualify as
ti pped enpl oyees and that Qutback's wage paynents to them
therefore violated the m ni mum wage and overtinme provisions of
the FLSA and the IMAL. See id. They also allege that Qutback
altered tipped enployees' tinme entries, resulting in the
enpl oyees not being paid for all hours worked in violation of
the IWPCA. See id. at 2-5. The enpl oyees noved for

certification of an FLSA collective action pursuant to section



16(b) and for certification of their I MAL and | WPCA cl ai ns as
class actions pursuant to Rule 23. See id. at 3.

2. The enpl oyees' notion was referred to a nmagi strate
j udge, who recommended that the FLSA collective action be

conditionally certified but that the state |aw clains not be

certified as class actions. See Ervin v. OS Restaurant Servs.,

Inc., No. 08 C 1091, 2009 W 1904544, at *1 (N.D. IIll. July 1,
2009). The district court, adopting the magistrate's
recommendati on, held that the enployees failed to show that a

cl ass action was "superior"” to other avail abl e nethods for
fairly and efficiently adjudicating the case, as required by
Rul e 23(b). See id. at *2-3.2 It specifically conpared section
16(b)'s opt-in collective action process to the opt-out nature
of Rule 23 class actions, and concluded that the difference
between the opt-in and opt-out requirenents "would create a
scenario in which "the Rule 23 class would |likely dwarf the FLSA
cl ass, making the state |law clains dom nate the federal suit.'"

Id. at *2 (quoting Riddle v. Nat'l Sec. Agency, Inc., No. 05 C

2 The magi strate judge's report and recomendation, which the
district court adopted in its entirety, held that four out of
five of the enployees' class clains satisfied Rule 23's ot her
requi rements. See Report and Recommendation of Magistrate Judge
Morton Denl ow ("Magi strate's Report"”), at 8-25 (Appellants

Short Appendi x, at 17-34). In other words, nost of the class
clainms woul d have been certified under Rule 23 but for their
percei ved inconpatibility with section 16(b).



5880, 2007 W. 2746597, at *3 (N.D. Ill. Sept. 13, 2007)).° The
district court further asserted that "[t]his result would
underm ne Congress' intent in enacting the FLSA s opt-in

requi renment by letting plaintiffs into federal court through the
state | aw wage cl ains, even when plaintiffs did not take action
to get there." Id. (citing Riddle, 2007 W. 2746597, at *3).

The district court thus concluded that the "clear

i nconpatibility" between section 16(b) and Rule 23 precl uded
certification of the state | aw wage cl ai ns because Rul e
23(b)(3)'s superiority requirenment could not be nmet. See id. at

*2.3.4

3 The same district court presided in Ervin and Riddle.

* The district court acknow edged that there was a split anmong
the judges within the Northern District of Illinois on the issue
whet her FLSA col |l ective actions are inconpatible with Rule 23
class actions. See Ervin, 2009 W. 1904544, at *2. |ndeed,
there is a split on this issue anong the district court judges

t hroughout this Crcuit. Conpare, e.g., Miusch v. Dontar I|ndus.,
Inc., 252 F.R D. 456, 458-62 (WD. Ws. 2008) (certifying FLSA
collective action and Rule 23 class of state wage cl ains);
Jonites v. Exelon Corp., No. 05 C 4234, 2006 W. 2873198, at *2-6
(N.D. I'l'l. Qct. 4, 2006) (certifying FLSA collective action and
Rule 23 class of IMAL and | WPCA cl ai ns); and Ladegaard v. Hard
Rock Concrete Cutters, Inc., No. 00 C 5755, 2000 W. 1774091, at
*7T (N.D. Ill. Dec. 1, 2000) (certifying Rule 23 class of | MAL
and I WPCA clains and stating that the "presence of both FLSA and
state clains has not prevented courts fromcertifying the state
clainms under Rule 23(b)") wth Ervin, supra; R ddle, 2007 W
2746597, at *1-4 (certifying FLSA collective action but denying

class certification of IWCA and other Illinois |law clains); and
McC ain v. Leona's Pizzeria, Inc., 222 F.R D. 574, 576-78 (N. D
I1'l. 2004) (denying class certification of Illinois |aw clains

after already certifying FLSA coll ective action).



SUMVARY OF ARGUVENT

Private actions by enpl oyees under the FLSA and anal ogous
state wage | aws brought in the same federal district court --
known as "dual actions" or "hybrid actions"” -- are an essenti al
conplenent to the Secretary's enforcenent of the FLSA. Such
dual actions are envisioned by Congress and are perm ssible
under the FLSA. The plain text of 28 U S.C. 1367, providing for
federal courts' exercise of supplenental jurisdiction over state
| aw cl ai s, indicates that Congress intended state law clains to
go forward with federal |aw clains when the clains involved are
sufficiently related, unless a specified exception applies.
Moreover, in enacting the FLSA, Congress did not attenpt to
fully regul ate the paynent of enployees' wages to the exclusion
of state law renedies. In fact, the FLSA makes cl ear that
states and localities nmay enact wage | aws that are broader and
nore protective than the FLSA. See 29 U S. C. 218(a).

Nei ther the text of section 16(b) nor the rel evant
| egi slative history precludes certification of state wage | aw
clains as class actions under Rule 23 in the sane federal
| awsuit as an FLSA collective action. It is true that section

16(b)'s opt-in collective action process is different fromRule



23's opt-out process,® but that difference does not lead to the
result that they are inconpatible. Congress enacted section
16(b)'s opt-in process to limt |lawsuits under the FLSA in
response to a wave of particular FLSA |l awsuits over 60 years
ago, and not wth any intent to affect or prohibit class
certification of state | aw wage clains under Rule 23. The
district court here and the other district courts that have
found inconpatibility between section 16(b) and Rule 23, which
is the mnority view, have failed to articulate a persuasive
basis for that conclusion. |ndeed, as one court aptly stated,
the assertion of inconpatibility between section 16(b) and Rul e

23 is "an imaginary |legal doctrine." Wsterfield v. Washi ngton

Mut. Bank, No. 06-CV-2817, 2007 W. 2162989, at *2 (E.D.N. Y. July
26, 2007). There is "no rule of law that provides that [the
court] nmust dismss state class allegati ons based on
"inconpatibility' with parallel federal clainms.” Perkins v.

Sout hern New England Tel. Co., No. 3:07-cv-967, 2009 W. 350604,

at *3 (D. Conn. Feb. 12, 2009).

Al t hough the Secretary does not take a position on the
ultimate i ssue whether the classes in this case should be
certified under Rule 23, it is inperative that the district

court here, and federal courts el sewhere, properly interpret the

> Rule 23 provides that all class menbers are bound by any
judgnment affecting the class unless they "opt out."” See Fed. R
Cv. P. 23(c)(2)(B).



FLSA as they conduct their Rule 23 analysis, and not m suse the
FLSA to bar certification of otherwi se valid classes of state
| aw wage cl ai ns. ®
ARGUMENT
THE DI STRI CT COURT ERRED BY DENYI NG CLASS CERTI FI CATI ON OF
THE EMPLOYEES' | LLI NO S WAGE CLAI M5 UNDER FEDERAL RULE OF
ClVIL PROCEDURE 23 ON THE GROUND THAT THE FLSA' S OPT-IN
PROCEDURE FOR COLLECTI VE ACTI ONS UNDER SECTION 16(b) IS
| NCOVPATI BLE W TH CERTI FI CATI ON | N THE SAME FEDERAL LAWSUI T
OF A RULE 23 OPT- QUT CLASS ACTI ON OF ANALOGOUS STATE LAW
CLAI V5
1. As a threshold matter, 28 U. S.C. 1367 reflects a strong
presunption by Congress in favor of having related federal and
state law cl ains proceed together in one federal court |awsuit.
Specifically, a federal court "shall have suppl enent al
jurisdiction" over all state law clains that are "so related” to
the federal clains over which the court has original
jurisdiction "that they formpart of the sane case or

controversy under Article Ill of the U S. Constitution," unless

an enunerated exception applies. 28 U S.C. 1367(a).’

® Although the district court here addressed the issue of
inconpatibility between section 16(b) and Rule 23 in the context
of deciding a notion for class certification, many other federal
courts have addressed this issue in the context of deciding

whet her to exercise supplenental jurisdiction over state wage

| aw cl ass clains pursuant to 28 U . S.C. 1367. State wage |aw
class clains are not inconpatible with an FLSA col |l ective
action, whether analyzed under Rule 23 or 28 U S.C. 1367.

" These few exceptions to supplemental jurisdiction are unlikely
to apply in actions asserting FLSA and state | aw wage cl ai ns.

The exception at 28 U.S.C. 1367(a) states that a court shall not
have supplenental jurisdiction if a federal statute expressly so



Federal and state law clains are sufficiently related when
they "derive froma comon nucl eus of operative facts."”

Ammerman v. Sween, 54 F.3d 423, 424 (7th Cr. 1995). A "|oose

factual connection between the clains is generally sufficient."”
Id. This Court has recogni zed that the sweep of suppl enental
jurisdiction is expansive, stating that 28 U S.C. 1367 "confers

suppl emental jurisdiction to the limts Article Ill of the

Constitution permts." 1d.; see Baer v. First Options of

Chi cago, Inc., 72 F.3d 1294, 1299 (7th Gir. 1995) (28 U.S.C

1367's | anguage clearly authorizes supplenmental jurisdictionto
full constitutional limt).

By denying Rule 23 class certification of the state | aw
wage clainms, the district court ignored Congress's clear
presunption in 28 U S.C. 1367 for related federal and state |aw
clains to proceed in one federal court action. This presunption
in favor of dual actions generally belies the assertion that the
FLSA and state wage | aws are inconpati bl e.

2. The FLSA was enacted to renedy "l abor conditions
detrinmental to the maintenance of the m nimum standard of |iving

necessary for health, efficiency, and general well-being of

provi des; the FLSA, however, contains no such provision, express
or otherwise. See 29 U S C. 201, et seq. The exceptions in 28
U S.C 1367(b) apply only in actions based solely on diversity
jurisdiction, which is not the case in FLSA actions. The

di scretionary exceptions in 28 U . S.C. 1367(c) are fact-specific
and are addressed infra.




workers." 29 U.S.C. 202(a). Anong other protections, it
requires covered enployers to pay non-exenpt enployees a m ni mum
wage for each hour worked and a wage at | east one and one-half
times the regular rate for each hour worked over 40 in a

wor kweek. See 29 U S.C. 206, 207. Enactnent of the FLSA
however, was not an attenpt by Congress to fully regulate the
paynent of enployees' wages. |ndeed, the FLSA s "savings

cl ause" nmakes clear that states and localities may enact wage

| aws that are broader and nore protective than the FLSA.  See 29
U S. C 218(a) (reprinted in Addendum1 to this Brief); see also

WIllianson v. Gen. Dynamcs Corp., 208 F.3d 1144, 1151 (9th Gr.

2000) (savings clause denonstrates that FLSA is not excl usive
remedy for wage paynent and Congress did not intend to occupy
the entire field); Barragan, 259 F.R D. at 335-36 (FLSA does not
preenpt field of wage and hour regul ati on and does not prohibit
| MAL clains). "The intent of 8§ 218(a) is to | eave undi sturbed
"the traditional exercise of the states' police powers with
respect to wages and hours nore generous than the federal

standards.'" Lehman v. Legg Mason, Inc., 532 F. Supp.2d 726,

731 (M D. Pa. 2007) (quoting Pac. Merch. Shipping Ass'n v.

Aubry, 918 F.2d 1409, 1421 (9th Gr. 1990)).% The district court

8 Consistent with section 18(a), the I MAL, for exanple, contains
m ni rum wage and overtinme protections simlar to those in the
FLSA, but al so inposes a higher m nimum wage. See 820 111

Conmp. Stat. 105/4, 105/4a. The |IWPCA defi nes wages and requires

10



failed to take proper account of the "savings clause"” in its
anal ysi s, thereby denying the enpl oyees possi bl e additional
remedi es under state wage | aws.

3. Section 16(b) provides that one or nore enpl oyees may
bring an action under the FLSA's m ni nrum wage, overtinme, or
anti-retaliation provisions "in behalf of hinself or thensel ves
and ot her enployees simlarly situated,” and that "[n]o enpl oyee
shal|l be a party plaintiff to any such action unless he gives
his consent in witing to becone such a party." 29 U S. C
216(b) (reprinted in Addendum 2 to this Brief). This Court has
recogni zed that section 16(b) —-- not Rule 23 —-- governs FLSA

collective actions. See, e.g., Vanskike v. Peters, 974 F. 2d

806, 812-13 (7th GCr. 1992).

Section 16(b) applies only to three specific FLSA actions:
m ni rum wage, overtinme, and anti-retaliation clains; no state or
other clainms are nmentioned at all. See 29 U S.C. 216(Db).
Further, section 16(b) plainly authorizes enployees to bring
claims on behalf of thenselves and others who are simlarly

situated for violations of those FLSA provisions specifically

identified in section 16(b). See id. Likewise, its opt-in
requi renent applies only to "any such action”™ —-- in other words,

again, only to actions brought for violations of those FLSA

themto be paid periodically within certain tinme periods. See
820 IlIl. Conmp. Stat. 115/2, 115/3, 115/4.

11



provi sions specifically identified in section 16(b). See id.
There is nothing in the text of section 16(b) regarding state
wage |law clains -- whether they may be brought in federal court,
whet her federal courts may exercise supplenental jurisdiction
over them or whether federal courts nmay certify them as cl ass
actions. See id. Thus, by its plain terms, section 16(b)'s
opt-in provision does not apply to state wage | aw cl ai s.

Nuner ous federal courts have acknow edged the plain nmeaning

of section 16(b)'s text. For exanple, in MlLaughlin v. Liberty

Muit. Ins. Co., 224 F.R D. 304, 308 (D. Mass. 2004), the district

court stated that "[Db]y enacting an opt-in regine for the FLSA,
Congress sought to limt the scope of collective actions under
federal law. | should not, however, infer fromthat restriction

on federal remedies a concomtant restriction on state renedies.

Nothing in the statute limts avail able renedi es under state
law." (Enphases in original; internal citations omtted.)

Further, in Klein v. Ryan Beck Hol dings, Inc., No. 06 Cv. 3460,

2007 W 2059828, at *5-6 (S.D.N. Y. July 20, 2007), the district
court stated that "the FLSA's collective action mandate applies
only to actions brought pursuant to the FLSA —- not to

enpl oynment | aw actions generally. The FLSA contains no

provi sion preenpting other nethods of prosecuting state | aw
enpl oynent litigation. . . . The FLSA guarantees nerely that

all collective actions brought pursuant to it be affirmatively
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opted into. It does not guarantee that enployers will never
face traditional class actions pursuant to state enpl oynent

I aw. (Enmphases in original; internal citations omtted.) And,
in Lehman, 532 F. Supp.2d at 731, the district court stated that
"Congress acted only with respect to federal clains, however,
and did not preenpt or limt the renedi es avail able through
state law. . . . This court is persuaded that nothing in the
plain text of the FLSA reflects Congressional intent to limt
t he substantive renedi es avail able to an enpl oyee under state
law, nor to limt the procedural nmechani sm by which such a
remedy may be pursued."” (Enphasis in original.)

4. Moreover, the legislative history of section 16(b)'s
opt-in provision provides no support for arguing that it was
i ntended to preclude state wage |aw class actions in federal
court. Section 16(b) originally permtted an enployee to bring
a collective action on behalf of simlarly situated enpl oyees,
or to "designate an agent or representative" to bring a
representative action on behalf of simlarly situated enpl oyees.
See 52 Stat. 1060, 1069 (1938). It was silent on whether
enpl oyees who were not naned plaintiffs were required to
affirmatively opt in to a collective or representative action.
See id.

The opt-in provision was added in 1947 by the Portal -to-

Portal Act. The inpetus for the Portal-to-Portal Act was the
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Suprene Court's decision in Anderson v. M. Cenens Pottery Co.,

328 U.S. 680 (1946), in which it ruled that time spent by

enpl oyees performng certain prelimnary activities was tine
wor ked and thus conpensabl e under the FLSA. See id. at 690-93.
I nfl uenced by what it perceived as a wave of enployee |awsuits

followwng M. Clenens and its concern that these |awsuits were a

threat to the financial well-being of U S. industry, Congress
enacted the Portal-to-Portal Act to restrict FLSA lawsuits. See
Portal -to-Portal Act, 8 1, 61 Stat. 84, 84-85 (1947). The
Portal -to-Portal Act elimnated representative actions (actions
by non-enpl oyees desi gnated by the enpl oyees); collective
actions (actions by enployees on behalf of thenselves and ot her
enpl oyees) remai ned perm ssi ble, although they were thereafter
subj ect to an express opt-in requirenent. See id., 8§ 5, 61
Stat. at 87 (reprinted in Addendum 3 to this Brief). The plain
text of the Portal-to-Portal Act makes clear that the opt-in
requi renent "shall be applicable only with respect to actions
commenced under the Fair Labor Standards Act of 1938." Id.
Moreover, the reports issued by Congress in connection with its
enactnent of the Portal-to-Portal Act contain no suggestion of
any intent to prevent class certification of, or the exercise of
suppl emental jurisdiction over, state wage |aw clainms. See

Regul ating the Recovery of Portal-to-Portal Pay, and for O her

Pur poses, H R Rep. 80-71 (1947); Exenpting Enployers from
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Liability for Portal-to-Portal Wages in Certain Cases, S. Rep.
No. 80-49 (1947); Portal-to-Portal Act of 1947, H R Conf. Rep.
No. 80-326 (1947).

In fact, the absence of any basis for concluding that
Congress's enactnent of the opt-in provision for FLSA collective
actions was sonehow a choi ce against, or a relegation of, the
opt-out process of Rule 23 is further denonstrated by the fact
that, at the time, Rule 23 did not even contain an opt-out
provi sion; the nodern opt-out version of Rule 23 was not enacted
until 1966 -- al nost 20 years after the passage of the Portal -

to-Portal Act. See Marc Linder, Cass Struggle at the Door:

The Origins of the Portal-to-Portal Act of 1947, 39 Buff. L

Rev. 53, 174-75 (1991).° Significantly, the Advisory Comittee
Not es acconpanyi ng the 1966 anmendnents to Rule 23 state that
"[t]he present provisions of 29 U S.C. § 216(b) are not intended
to be affected by Rule 23, as anended.” Fed. R Cv. Proc. 23
advi sory commttee notes (1966). The fact that the Rule 23
amendnents specifically considered the FLSA' s opt-in process and
made no effort to reconcile it and Rule 23's opt-out process

further confirns that FLSA collective actions and Rule 23 cl ass

® "Addition of the opt-in rule brought FLSA section 216(b) into
conformty with the Rule 23 opt-in requirenment in effect at the
time, and nade explicit what courts at the tinme had already
[inferred] fromthe statute.” Andrew C. Brunsden, Hybrid C ass
Actions, Dual Certification, and Wage Law Enforcenent in the
Federal Courts, 29 Berkeley J. Enp. & Lab. L. 269, 280 (2008).
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actions are conpatible. Thus, the district court's concl usion
that certifying the state | aw wage clains as class actions
"woul d underm ne Congress' intent in enacting the FLSA' s opt-in
requirenent by letting plaintiffs into federal court through the
state | aw wage clains, even when plaintiffs did not take action

to get there,” Ervin, 2009 WL 1904544, at *2, was in error.

To conclude that there is "clear inconpatibility"” between
section 16(b) and Rule 23, the district court cited the Suprene

Court's observation in Hof fman-La Roche Inc. v. Sperling, 493

U S. 165 (1989), that after the addition of the opt-in
requirenent, "clains were limted to plaintiffs who 'asserted
claims in their own right,' thereby 'freeing enployers of the

burden of representative actions. Ervin, 2009 W. 1904544, at

*2 (quoting Hoffman-La Roche, 493 U. S. at 173). But this case

does not support the district court's conclusion. |n Hoffman-La

Roche, the Supreme Court held that courts have the discretion to
facilitate notice to potential plaintiffs in FLSA collective
actions; state law clains were not at issue. See 493 U S. at
170-74. The Suprene Court's full discussion of the addition of
the opt-in provision to section 16(b) is instructive:
In 1938, Congr ess gave enpl oyees and their
"representatives” the right to bring actions to
recover amounts due under the FLSA No witten
consent requirement of joinder was specified by the
statute. In enacting the Portal-to-Portal Act of

1947, Congr ess made certain changes in these
pr ocedur es. In part responding to excessive
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l[itigation spawned by plaintiffs lacking a personal
interest in the outcone, the representative action by
plaintiffs not t hensel ves possessing clains was
abol i shed, and the requirenent that an enployee file a
witten consent was added. The relevant amendnent was
for the purpose of Iimting private FLSA plaintiffs to
enpl oyees who asserted clains in their own right and
freeing enployers of the burden of representative

actions. Congress left i ntact the "simlarly
situated" |anguage providing for collective actions,
such as this one. The broad renedial goal of the
statute should be enforced to the full extent of its
terns.

Id. at 173 (internal citations omtted). The Suprene Court thus
reaf firmed the "broad renedi al” purpose of the FLSA and nmade
clear that the opt-in requirenment applies only to "private FLSA
plaintiffs.” 1d.

The decision in Rddle (which formed the basis of the
decision in Ervin) also failed to provide any conpel | i ng support
for the conclusion that Congress intended the opt-in provision
to bar state wage | aw class actions fromfederal court. The
district court in Riddle stated that "Congress designed section
216(b)'s opt-in | anguage to 'prohibit what precisely is advanced
under Rule 23 -- a representative plaintiff filing an action
that potentially may generate liability in favor of uninvolved

cl ass nmenbers.'" 2007 W. 2746597, at *8 (quoting Caneron- G ant

v. Maxi m Heal thcare Servs., Inc., 347 F.3d 1240, 1248 (11th G r

2003)).' As discussed supra, however, Rule 23 did not contain

10 Cameron-Grant did not involve state wage |aws in any way;
instead, the court held that a district court's denial of a
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an opt-out provision in 1947 (when the Portal -to-Portal Act with
its opt-in provision was enacted), and in any event, enactnent
of the opt-in provision had nothing to do with Rule 23.

5. The district court did not articulate why the
procedural difference between section 16(b) and Rule 23
necessarily leads to the conclusion that they are inconpatible.
Its suggestion that the two provisions are inconpatible when
brought together in a lawsuit initiated in federal court, but
not in alawsuit initiated in state court and then renoved to
federal court (see Ervin, 2009 W. 1904544, at *2), underm nes
its conclusion of inconpatibility. |If the two provisions are
truly inconpatible, then it should make no difference whet her
t he dual action was comrenced in federal or state court.
Moreover, in addition to ignoring 28 U . S.C. 1367's strong
presunption in favor of dual actions generally, the district
court also did not consider the judicial econony of having
simlar federal and state clains litigated in one forum See,

e.g., OBrien v. Encotech Constr. Servs., Inc., 203 F. R D. 346,

352 (N.D. I'll. 2001) (lawsuits in separate courts would be
"inefficient” and "precious judicial resources would be wasted

on duplicative lawsuits"); Ansoumana v. Gistede's Qperating

nmotion for certification of an FLSA collective action, once the
named plaintiffs had settled and dism ssed their cases, may not
be revi ewed on appeal in light of section 16(b)'s opt-in

requi renent and the fact that the naned plaintiffs' clains were
nmoot. See 347 F.3d at 1247-48.
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Corp., 201 F.R D. 81, 89 (S.D.N Y. 2001) (these commpn questions
are best litigated in single forumand separate actions would be
wast eful and inefficient given existing proceeding); Ladegaard,
2000 W 1774091, at *7 (to further judicial econony, it is
desirable to avoid conpanion lawsuits in federal and state
courts and to instead concentrate litigation in one forun).
Further, the magistrate judge in Ervin, as well as several
courts, have asserted that allowng a dual action creates the
possibility for confusion when notice is provided to potenti al
class nmenbers. See, e.g., Magistrate's Report, at 28
(Appel  ants' Short Appendi x, at 37); Riddle, 2007 W. 2746597, at
*4 (notice sinmultaneously detailing opt-in and opt-out
procedures creates substantial risk of confusion anong cl ass
menbers, although risk al one would not preclude Rule 23 cl ass

certification); De La Fuente v. FPM I psen Heat Treating, Inc.,

No. 02 C 50188, 2002 W. 31819226, at *2 (N.D. Ill. Dec. 16,

2002) ("it seens an inherently difficult task"” to provide notice
to class nenbers describing opt-in and opt-out choices). This
potential for "risk," however, has been soundly rejected by
district courts in the Seventh Crcuit and el sewhere that have
actually certified dual actions. Thus, for exanple, the
district court in OBrien, 203 F.R D. at 352, concluded that
such joint notices have been drafted in the past in other courts

in the district, and there is "no reason for the drafting of
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such notice to be a barrier to class certification." And, in
Ladegaard, 2000 W. 1774091, at *7, the district court stated

t hat any suggestion of confusion was not a najor obstacle
because joint notices have been drafted under the supervision of

other courts in the district in the past. See |glesias-Mndoza

V. La Belle Farm Inc., 239 F.R D. 363, 373-74 (S.D.N. Y. 2007)

(court "has had no difficulty adm nistering such cases in the

past"); Cryer v. InterSolutions, Inc., No. 06-2032, 2007 W

1191928, at *3 (D.D.C. Apr. 20, 2007) (rejecting "confusion"
argunent, and stating that "there is even greater cause for
concern about confusion of class nenbers if the state |aw clains
proceed in a separate court and class nenbers thereby receive

cl ass action notices fromtwo different courts").

6. The weight of the casel aw supports the concl usion that
there is no inconmpatibility between a section 16(b) opt-in
collective action and a Rule 23 opt-out state wage | aw cl ass
action. The only federal appellate decision ruling directly on

this issue is Lindsay v. Gov't Enployees Ins. Co., 448 F.3d 416,

421-25 (D.C. Gr. 2006), in which the D.C. Circuit reversed the
district court's decision that supplenmental jurisdiction should
not be exercised over the state wage | aw class clains. The D.C
Circuit stated in Lindsay stated that, under 28 U . S.C. 1367(a),
suppl enmental jurisdiction over state law clains that are

sufficiently related to the underlying federal clains is
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mandatory unl ess a federal statute expressly provides ot herw se
or the exceptions in 28 U S.C. 1367(b) or (c) apply. See id. at
421. According to the court, neither the text of section 16(b)
nor the intent of the opt-in provision prohibited the exercise
of supplenental jurisdiction over state |aw wage clainms. See
id. at 421-22. \While acknow edgi ng the difference between
section 16(b) and Rule 23, the court rejected the argunent that
the difference precluded the exercise of suppl enental
jurisdiction over state law class allegations -- "[We doubt

that a mere procedural difference can curtail section 1367's

jurisdictional sweep." I1d. at 424 (enphases in original).

The court of appeals in Lindsay then anal yzed the four
bases on which a court may decline supplenental jurisdiction.
See 448 F.3d at 424-25 (citing 28 U.S.C. 1367(c) (reprinted in
Addendum 4 to this Brief)). It concluded that the first three
factors in 28 U S.C. 1367(c) -- claimraises a novel or conplex
i ssue of state law, claimsubstantially predom nates over claim
over which the district court has original jurisdiction, the
district court has dismssed all clains over which it has
original jurisdiction -- were not present and specifically noted
that "[p]redom nance under [28 U. S.C ] 1367(c)(2) relates to the
type of claimand here the state law clains essentially
replicate the FLSA clains - they plainly do not predom nate."

Id. The D.C. Crcuit permtted the district court to consider
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on remand whet her to decline to exercise suppl enental
jurisdiction under 28 U.S.C. 1367(c)(4), which provides that
such jurisdiction may be declined in exceptional circunstances,
when there are conpelling reasons for doing so; the court,
however, expressly prohibited the district court fromrelying on
the difference between section 16(b)'s opt-in provision and Rule
23's opt-out provision to conclude that there is a conpelling
reason to decline jurisdiction. See id. at 425. 11

One ot her federal appellate decision -- De Asencio v. Tyson

Foods, Inc., 342 F.3d 301 (3d Cr. 2003) -- addresses the

i nconpatibility issue, but does not base its decision on it.

The Third Crcuit in De Asenci o discussed the history of section

16(b)'s opt-in provision, described the distinction between opt-

in and opt-out classes as "crucial,"” and concl uded t hat
"Congress chose to limt the scope of representative actions for
overtinme pay and m ni nrum wage violations." 342 F.3d at 310-11
The court failed to explain, however, its basis for concl uding

t hat Congress nade that "choice" for anything other than FLSA

actions. As explained supra, Rule 23 did not contain an opt-out

provi sion when the Portal -to-Portal Act added the opt-in

1 On remand, the district court exercised suppl enental
jurisdiction over the state wage |law clains and certified them
as a class under Rule 23. See Lindsay v. Gov't Enpl oyees Ins.
Co., 251 F.R D. 51, 54-57 (D.D.C. 2008).
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provision to section 16(b), so there was no opt-out provision
for Congress to choose agai nst.

More inportantly, the Third Crcuit in De Asencio

ultimately held that the district court should have declined
suppl enental jurisdiction over the state wage | aw cl ass cl ains
on the ground that the state |aw cl ai nrs woul d predom nate over
the FLSA clains, see id. at 309-12 (citing 28 U.S.C
1367(c)(2)), not on inconpatibility grounds. It based this

hol ding on two findings specific to the case before it. First,
the state |aw at issue was not a m ni num wage and overtine
statute anal ogous to the FLSA but, instead, was a wage paynent
and collection statute that provides a renedy when enpl oyers
breach a contract to pay earned wages. See id. at 309-10. The
enpl oyees asserted that the "contract" breached by the enpl oyer
was an inplied oral contract, and Pennsylvania courts had never
addressed whether such a claimwas perm ssible. See id. The

state law claimtherefore, according to the court in De Asenci o,

presented novel |egal issues and would require nore proof and
testinony as conpared to the "nore straightforward"® FLSA claim

See id.'? Second, although the Third Gircuit in De Asencio

acknow edged that the "predom nance"” inquiry under 28 U S.C

1367(c)(2) goes to the types of clainms involved as opposed to

2 There is no indication that the IMAL or IWPCA clains in Ervin
present novel |egal issues.
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t he nunber of clai mants, *®

it was concerned that the large size
of the Rule 23 class as conpared to the FLSA class would
substantially transformthe case "by causing the federal tai
represented by a conparatively small nunber of plaintiffs to wag

what is in substance a state dog." 1d. at 311.%

Thus, although the court in De Asencio incorrectly

descri bed the intent behind section 16(b)'s enactnent, it did
not hold that FLSA collective actions are inconpatible with Rule
23 class actions. |Indeed, sone district courts within the Third

Circuit since De Asenci o have rejected the inconpatibility

argunent and have all owed dual actions to proceed. Thus, in
Lehman, 532 F. Supp.2d at 731, the district court stated that
"[t]his court is persuaded that nothing in the plain text of the
FLSA refl ects Congressional intent to limt the substantive
remedi es avail able to an enpl oyee under state law, nor to limt
t he procedural nechani sm by which such a renedy may be pursued.”

See Di Nardo v. Ned Stevens Qutter Cleaning & Installation,

1328 U.S.C. 1367(c)(2) plainly directs a court to analyze

whet her the state "claimsubstantially predom nates” over the
federal "claim and not to conpare the nunber of state clainants
to the nunber of federal claimants. See Lindsay, 448 F.3d at
425 (predom nance under 1367(c)(2) relates to type of claim.

4 The FLSA collective action had already been certified, and 447
persons had opted in to it, while the proposed Rule 23 class was
estimated to consist of approximately 4,100 persons. See De
Asenci o, 342 F.3d at 305. This concern, even if valid, does not
seemto be present to the sanme degree in Ervin, where the Rule
23 class is estimated to consist of approximtely only 180

per sons, of whom approximately 30 (including the original
plaintiffs) have opted in to the FLSA collective action to date.
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I nc., No. 07-5529, 2008 W. 565765, at *1-2 (D.N. J. Feb. 28,

2008) (denying notion to dism ss state wage | aw class clains on

i nherent inconpatibility grounds); Freeman v. Hoffman-La Roche,

Inc., No. 07-1503, 2007 W. 4440875, at *2-3 (D.N. J. Dec. 18,
2007) (rejecting argunent that inherent inconpatibility requires
di sm ssal of state wage |aw class clains and deferring
suppl emental jurisdiction analysis until class certification is
sought) .

Among the district courts in circuits other than the
Seventh and the Third, the clear majority has rejected the

inconpatibility argunment. Thus, in Esparza v. Two Jinn, Inc.,

No. SACV 09-0099, 2009 W 2912657, at *3 (C.D. Cal. Sept. 9,
2009), the district court denied the enployer's notion for

j udgnment on the pleadings, concluding that an FLSA opt-in
collective action and a state wage | aw cl ass opt-out action can
coexist. In Perkins, 2009 W. 350604, at *3, the district court
deni ed the enployer's notion to dismss/strike state | aw cl ass
actions, stating that an FLSA collective action and a Rule 23
opt-out class action may coexist -- the court "knows of no rule
of law that provides that it nust dismss state class

al | egati ons based on 'inconpatibility' with parallel federa

clains.” Further, in Gsby v. Gtigroup, Inc., No. 07-cv-06085,

2008 W. 2074102, at *2-3 (WD. Mdb. May 14, 2008), the district

court rejected an argunment that a Rule 23 class action conflicts
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with a section 16(b) collective action, stating that there is no
reason that they cannot be fairly adjudicated together.

Moreover, in Salazar v. Agriprocessors, Inc., 527 F. Supp.2d

873, 880-86 (N.D. lowa 2007), the district court denied the
enployer's notion to dismss the state |law class all egati ons;
rather, it exercised supplenental jurisdiction pursuant to 28
U.S.C. 1367 over the state |law class allegations because the

i ntent behind section 16(b)'s opt-in provision did not require
the court to refuse to exercise supplenmental jurisdiction over

state law class allegations. And, in Wsterfield, 2007 W

2162989, at *2, the district court rejected the inconpatibility
argunent, stating that there is no |l egal doctrine that woul d
permt the court to dismss state law clains on the ground that

they are inconpatible with federal clains. See Banonte v. City

of Mesa, No. CV 06-01860, 2007 W. 2022011, at *2-5 (D. Ariz.
July 10, 2007) (exercising supplenmental jurisdiction pursuant to
28 U.S.C. 1367 over state wage | aw cl ass all egations

not wi t hstandi ng i ncongruity between section 16(b)'s opt-in

provi sion and Rule 23's opt-out provision); |glesias-Mndoza,

239 F.R D. at 367-75 (exercising supplenental jurisdiction
pursuant to 28 U.S.C. 1367 over state |aw class clainms and
certifying both an FLSA collective action and a Rule 23 state

| aw cl ass action); Frank v. Gold' n Plunp Poultry, Inc., No. Gv.

041018, 2005 W. 2240336, at *5 (D. Mnn. Sept. 14, 2005)
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(rejecting argunment that class certification of state | aw wage
cl ai ms woul d underm ne Congress's intent behind section 16(b);
"courts routinely certify FLSA opt-in classes and Rul e 23 opt-

out classes in the sane action"); Chavez v. IBP, Inc., No. CT-

01-5093, 2002 W 31662302, at *1-2 (E.D. Wash. Cct. 28, 2002)
(exercising supplenental jurisdiction pursuant to 28 U. S.C. 1367
over state law class clains, as state |aw clains do not

predom nate); Beltran-Benitez v. Sea Safari, Ltd., 180 F

Supp. 2d 772, 774 (E.D.N. C. 2001) (rejecting argunment that
conflict between section 16(b) and Rule 23 nmandates dism ssal of
state |law clainms).®

7. Therefore, this Court should join the D.C. GCrcuit in
Li ndsay and the nunerous district courts in the Seventh Crcuit
and el sewhere that have concluded that there is no inherent
inconpatibility between section 16(b) and Rule 23. Neither the
text of section 16(b) nor the relevant |egislative history or

casel aw supports a conclusion of inconpatibility between a

15 Notwi t hst andi ng the wei ght of authority, a minority of
district courts in other circuits have accepted the
inconmpatibility argunent. See, e.g., Inre Am Famly Mit. Ins.

Co. Overtine Pay Litig., 638 F. Supp.2d 1290, 1298-99 (D. Col o.
2009) (dism ssing state wage | aw cl ass all egations; exercising
suppl emental jurisdiction over themwould thwart Congress

i ntent behind section 16(b)'s opt-in provision); WIllians v.
Trendwest Resorts, Inc., No. 2:05-CVv-0605, 2007 W. 2429149, at
*2-4 (D. Nev. Aug. 20, 2007) (dismissing state |aw class action
clainms after already certifying FLSA collective action because
"class action mechani sms of the FLSA and Rule 23 are

i nconpati bl e").
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section 16(b) opt-in collective action and a Rule 23 opt-out
state wage | aw cl ass action.

CONCLUSI ON

For the foregoing reasons, this Court should reverse the
district court's decision denying class certification of the

enpl oyees' state | aw wage cl ai s.
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ADDENDUM 1

29 U.S.C. 218(a), FLSA’s Savings Clause

No provision of this <chapter or of any order
t hereunder shall excuse nonconpliance wth any Federa
or State law or nunicipal ordinance establishing a
m ni rum wage hi gher than the m ni nrum wage established
under this chapter or a nmaxi num work week |ower than
t he nmaxi mum wor kweek established under this chapter,
and no provision of this chapter relating to the
enpl oynment of child |abor shall justify nonconpliance
with any Federal or State law or nunicipal ordinance
establishing a higher standard than the standard
established under this chapter. No provision of this
chapter shall justify any enployer in reducing a wage
paid by him which is in excess of the applicable
m ni mum wage under this chapter, or justify any
enpl oyer in increasing hours of enploynent nmaintained
by him which are shorter than the rmaxi num hours
appl i cabl e under this chapter.

(enmphasi s added)



ADDENDUM 2

29 U.S.C. 216(b), FLSA Right of Action,
Col l ective Action, and Opt-ln Process

Any enployer who violates the provisions of section
206 or section 207 of this title shall be liable to
the enployee or enployees affected in the anmount of
their unpaid mninmm wages, or their unpaid overtine
conpensation, as the case may be, and in an additional
equal anount as |iquidated damages. Any enployer who
violates the provisions of section 215(a)(3) of this
title shall be liable for such legal or equitable
relief as nay be appropriate to effectuate the
pur poses of section 215(a)(3) of this title, including

w t hout l[imtation enpl oynent , rei nst at enent,
pronotion, and the paynent of wages |ost and an
additional equal amount as |iquidated danages. An

action to recover the liability prescribed in either
of the preceding sentences nay be nmaintained against
any enployer (including a public agency) in any
Federal or State court of conpetent jurisdiction by
any one or nore enployees for and in behalf of hinself
or thenselves and other enployees simlarly situated.
No enployee shall be a party plaintiff to any such
action unless he gives his consent in witing to
become such a party and such consent is filed in the
court in which such action is brought.

(enphasi s added)



ADDENDUM 3

Section 5 of the Portal-to-Portal Act, 61 Stat. 84, 87 (1947)

(a) The second sentence of section 16(b) of the Fair
Labor Standards Act of 1938, as anmended, is anended to
read as follows: "Action to recover such liability
may be nmintained in any court of conpet ent
jurisdiction by any one or nore enployees for and in
behalf of hinself or thenselves and other enployees
simlarly situated. No enployee shall be a party
plaintiff to any such action unless he gives his
consent in witing to becone such a party and such
consent is filed in the court in which such action is
br ought . "

(b) The anendnent nmade by subsection (a) of this
section shall be applicable only wth respect to
actions comrenced under the Fair Labor Standards Act
of 1938, as anended, on or after the date of the
enactment of this Act.

(enmphasi s added)



ADDENDUM 4

28 U.S.C. 1367(c), Supplenental Jurisdiction Exceptions

The district courts may decl i ne to exerci se
suppl enent al jurisdiction over a claim under
subsection (a) if—

(1) the claimraises a novel or conplex issue of State
| aw,

(2) the claim substantially predom nates over the
claim or clains over which the district court has
original jurisdiction,

(3) the district court has dismssed all clainms over
which it has original jurisdiction, or

(4) in exceptional <circunstances, there are other
conpel l'ing reasons for declining jurisdiction.

(enmphases added)



