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No. 10-1499

IN THE UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUI T

NATALI E DELLI NGER,
Plaintiff-Appellant,

V.

SCI ENCE APPLI CATI ONS | NTERNATI ONAL CORPORATI ON,
Def endant - Appel | ee.

On Appeal fromthe United States District Court
for the Eastern District of Virginia

BRI EF FOR THE SECRETARY OF LABOR
AND THE EQUAL EMPLOYMENT OPPORTUNI TY COWM SSI ON
AS AM CI CURI AE | N SUPPORT OF PLAI NTI FF- APPELLANT
Pursuant to Federal Rule of Appellate Procedure 29, the

Secretary of Labor ("Secretary") and the Equal Enpl oynent
Qpportunity Comm ssion ("EECC') submt this brief as am ci
curiae in support of Plaintiff-Appellant. The district court
erred by concluding that an individual may bring a retaliation
cl ai munder the Fair Labor Standards Act ("FLSA" or "Act") only
agai nst his or her enployer. The FLSA's anti-retaliation
provi sion at section 15(a)(3), 29 U S.C. 215(a)(3), does not
require a current or former enploynment relationship for a

retaliation claimto be viable. The retaliation claimof

Plaintiff-Appellant should therefore be allowed to proceed.



| NTEREST AND AUTHORI TY

Federal Rule of Appellate Procedure 29(a) authorizes the
Secretary and the EEOCC to file this brief as amci curi ae.

The Secretary has a substantial interest in the proper
construction of section 15(a)(3) because she adm ni sters and
enforces the FLSA. See, e.g., 29 U S.C 204(a), 204(b), 211(a),
216(c), 217. The EECC is charged by Congress with the
interpretation, enforcenent, and adm nistration of the Equal Pay
Act, 29 U S.C. 206(d), which is codified as part of the FLSA and
i ncorporates section 15(a)(3)'s protections. The prohibition
against retaliation in section 15(a)(3) is central to achieving

FLSA conpliance. See Mtchell v. Robert DeMario Jewelry, Inc.,

361 U.S. 288, 292 (1960). |If the district court's decision
interpreting section 15(a)(3) to require an enpl oynent

rel ati onship between the individual bringing the retaliation
claimand the alleged retaliator is allowed to stand, the

i ntended scope and purpose of the FLSA's anti-retaliation
protection would be severely narrowed. |Individuals would be
reluctant to engage in any protected activity under section
15(a) (3) for fear of being blacklisted by future enpl oyers.
Al t hough an i ndividual who engages in protected activity nmay be
able to bring a retaliation claimif her enployer retaliates,
the inmport of the district court's decision is that such

i ndi vidual may be |lawfully excluded from future enploynment by



all prospective enployers as a result of the protected activity.
Mor eover, the Secretary, through the pronul gation of regul ations
and through adjudication, has interpreted anti-retaliation
provisions in other statutes that she is responsible for
enforcing to include prospective enpl oyees.

STATEMENT OF THE | SSUE

Whet her an individual may bring a retaliation claimunder
section 15(a)(3) of the FLSA against a person who is not and has
never been her enpl oyer.

STATEMENT OF THE CASE

1. Plaintiff-Appellant Natalie Dellinger ("Dellinger") was
enpl oyed by CACI, Inc. ("CACI") in a position requiring a
security clearance. See Joint Appendix ("J.A "), 62.' In July
2009, Dellinger filed a lawsuit in district court agai nst CAC
al l eging violations of the m ni rumwage and overtime provisions
of the FLSA arising fromher enploynment. See id. Around that
time, Dellinger applied for a position w th Defendant-Appellee
Sci ence Applications International Corporation ("SAIC'). See
id. SAICinterviewed Dellinger and offered her the position.

See id. Dellinger accepted the offer of enploynent, signed the

! The factual allegations recited herein are fromthe district
court's Menorandum Opinion, |ocated at J. A, 61-74. See al so
Del linger v. Sci. Applications Int'l Corp., 2010 W. 1375263,
Case No. 1:10cv25 (E.D. Va. Apr. 2, 2010).




enpl oyment offer letter she received, and returned the letter to
SAIC. See id. at 63.

Because Dellinger's position with SAIC required a security
cl earance, however, her enploynent with SAI C was contingent on
successfully transferring the security clearance that she
al ready possessed. See J.A., 62. To effectuate the transfer,
SAI C provided to Dellinger, and Dellinger conpleted and returned
to SAIC, a governnent docunent known as Standard Form 86 ("SF
86"). See id. at 62-63. The SF 86 is used for positions
requiring a security clearance and contains a variety of
background questions, including a request for the applicant to
list any non-crimnal court actions to which the applicant has
been or is currently a party. See id. Dellinger listed on the
SF 86 the lawsuit alleging FLSA violations that she had filed
agai nst CACl. See id. at 63.

Several days after Dellinger returned the conpleted SF 86
to SAIC, it withdrew the offer of enploynent that she had
accepted. See J. A, 63. Dellinger alleges that she would have
been enpl oyed by SAIC but for her engaging in protected activity
under the FLSA.  See id.

2. Dellinger filed a lawsuit with the U S. District Court
for the Eastern District of Virginia, alleging that SAIC
unlawful ly retaliated against her in violation of section

15(a)(3) by withdrawi ng her accepted offer of enploynent because



she had filed an FLSA | awsuit agai nst her previous enpl oyer.
See J.A, 63. SAIC noved to dismss Dellinger's |awsuit
pursuant to Federal Rule of Civil Procedure 12(b)(6), arguing
that Dellinger was never an enpl oyee of SAIC within the neaning
of section 15(a)(3). See id. at 62, 65. The district court
granted SAIC s notion to dism ss.

The district court noted that Dellinger applied for and was
of fered enpl oynent with SAIC but was never an enpl oyee of SAIC.
See J. A, 66-67. Focusing on the word "enpl oyee," the district
court concluded that an enploynent relationship with the all eged
retaliator was required before an individual could bring a
retaliation claim See id. at 66-70. In other words, the
district court stated that section 15(a)(3) requires an
i ndi vidual bringing a retaliation claimto have been enpl oyed by
the "specific" enployer against whomthe claimis brought. See
id. at 73. The district court relied on two district court
deci sions that held that job applicants are not enpl oyees for
purposes of section 15(a)(3). See id. at 66-69 (discussing

A over v. Gty of Charleston, 942 F. Supp. 243, 245 (D.S.C

1996), and Harper v. San Luis Valley Reg'|l Med. Cir., 848 F

Supp. 911, 913 (D. Colo. 1994)). Follow ng those two cases, the
district court noted that it was significant that section
15(a) (3) uses "enpl oyee" instead of "person" in describing who

may bring retaliation claims. See id. at 68-70. The district



court concluded that the plain | anguage of section 15(a)(3) —
specifically the plain neaning of "enployee" —excludes job
applicants such as Dellinger. See id. at 66-70.

ARGUVENT

SECTI ON 15(a) (3) PERM TS | NDI VI DUALS TO BRI NG RETALI ATI ON CLAI M5
AGAI NST PERSONS WHO ARE NOT AND NEVER VWERE THEI R EMPLOYERS

A The Pl ain Meaning of Section 15(a)(3) Denonstrates
That Individuals May Bring Retaliation C ains agai nst
Persons Who Are Not and Never Were Their Enpl oyers.

The plain neaning of section 15(a)(3) shows that no
enpl oyment rel ationship between the parties is required for a
retaliation claimto be viable. The district court erred in
ruling otherw se.
Section 15(a)(3) provides, in relevant part, that:
it shall be unlawful for any person to discharge or in
any ot her manner discrim nate agai nst any enpl oyee
because such enpl oyee has filed any conpl aint or
instituted or caused to be instituted any proceedi ng
under or related to this chapter, or has testified or
is about to testify in any such proceedi ng.
29 U.S. C 215(a)(3). The Supreme Court "has consistently

construed the Act 'liberally to apply to the furthest reaches

consi stent with congressional direction."" Tony & Susan Al anp

Found. v. Secretary of Labor, 471 U.S. 290, 296 (1985) (quoting

Mtchell v. Lublin, MGaughy & Assocs., 358 U.S. 207, 211

(1959)). Moreover, the FLSA "nmust not be interpreted or applied

in a narrow, grudging manner." Tennessee Coal, lron & RR V.

Miuscoda Local No. 123, 321 U.S. 590, 597 (1944).




Section 15(a)(3) broadly prohibits retaliation by "any
person.” 29 U S.C 215(a)(3). "Person" is defined by the Act
as "an individual, partnership, association, corporation,
busi ness trust, |egal representative, of any organi zed group of
persons.” 29 U S.C. 203(a). Plainly, one does not need to be
an enpl oyer under the Act to be subject to retaliation clains.
| ndi vi dual s and groups and organi zati ons that enploy no one are
exanpl es of persons who are prohibited fromengaging in
retaliation by section 15(a)(3). The phrase "any person”
refutes a narrow reading of section 15(a)(3) that would limt
the anti-retaliation provision to parties who have an enpl oynent
rel ati onship.

Li kew se, section 15(a)(3)'s protection against retaliation
extends broadly to "any enployee." 29 U S.C. 215(a)(3).2? The
district court erred by focusing solely on the word "enpl oyee"
instead of on the phrase "any enpl oyee," section 15(a)(3) as a
whol e, and other statutory provisions of the FLSA. The Suprene
Court has "stressed that 'in expounding a statute, we nust not
be gui ded by a single sentence or nenber of a sentence, but | ook
to the provisions of the whole law, and to its object and

policy."" US. Nat'l Bank of Oregon v. Indep. Ins. Agents of

2 "Enpl oyee" is defined by the Act as, subject to a few
exceptions, "any individual enployed by an enployer.” 29 U S. C
203(e)(1).



Am, Inc., 508 U S. 439, 455 (1993) (quoting United States v.

Heirs of Boisdore, 49 U S (8 How ) 113, 122 (1849)).

The use of the phrase "any enployee" is instructive given
that sections 6 and 7 of the FLSA, 29 U S. C. 206, 207 (the
m ni mum wage and overtinme protections), nake clear that an
enpl oynment relationship is required for those protections to
apply by using the phrase "his enployees.” Thus, an enpl oyer
nmust pay at |east the m nimum wage to "each of his enpl oyees”
(29 U.S. C 206(a), (b)), and nust pay overtinme to "any of his
enpl oyees" (29 U . S.C. 207(a)(1), (2)).%® Accordingly, an
i ndividual is subject to the Act's m ni nrum wage and overtine
protections only in the context of an enploynent rel ationship.

By contrast, Congress did not use the sane or simlar
statutory | anguage in section 15(a)(3). See 29 U S.C
215(a)(3). In fact, there are no words in section 15(a)(3) that
requi re an enploynent relationship between the "any person”
prohibited fromretaliating and the "any enpl oyee" who is
protected against retaliation. 1d. The plain neaning of
section 15(a)(3) shows that no current or forner enploynent
relati onship between the alleged retaliator and the all eged

victimof the retaliation is required.

3 In addition, the Act's equal pay provision requires an enpl oyer
to not discrimnate on the basis of sex in the paynent of wages
to enployees in its establishnments. See 29 U S.C 206(d).



The district court and the cases on which it relied
enphasi zed the fact that section 15(a)(3) uses "any enpl oyee"
instead of "any person” to define who is protected agai nst
retaliation. See J. A, 68-70. However, using "any person"
woul d have been inconsistent with the underlying wage
protections of the Act which, as noted supra, apply only in the
context of an enploynment relationship. See 29 U S C. 206, 207.
I n other words, only an individual who is or has been an
enpl oyee of soneone enjoys the Act's underlying wage
protections, is able to conplain about themif they are
violated, and is protected against retaliation by section
15(a)(3) for such conplaint. See 29 U.S.C. 206, 207, 215(a)(3).*
The use of "any enployee" in section 15(a)(3) thus sinply
recogni zes that this is how the Act's underlying wage
protections work. It does not Iimt an individual's retaliation
clains to her enployer, especially considering that section
15(a)(3)"'s prohibition against retaliation extends to "any

person." 29 U S.C. 215(a)(3).°

4 Here, Dellinger was enployed by one enployer (CACl), engaged in
protected activity arising fromthat enploynment relationship,

and was allegedly retaliated agai nst by a separate prospective
enmpl oyer (SAIC) because of that protected activity. See J. A,
62- 63.

> Any argunent that it is instructive that Congress has used nore
detailed anti-retaliation provisions in statutes enacted nore
recently than the anti-retaliation provision in the FLSA
(enacted in 1938) is unavailing. As the Ninth Grcuit observed



B. The FLSA' s Renedies for Retaliation Violations Support
t he Concl usion That Individuals May Bring Retaliation
Cl ai ns agai nst Persons Wo Are Not Their Enpl oyers.

The FLSA provides renedies specific to retaliation
vi ol ations, and those renedies reinforce the conclusion that the
pl ai n meaning of section 15(a)(3) is that retaliation clains are

permtted regardl ess whether there is an enploynment relationship

inits en banc decision in Lanbert v. Ackerley, 180 F.3d 997,
1005 (9'" CGir. 1999), "[t]he fact that Congress decided to
include a nore detailed anti-retaliation provision nore than a
generation later . . . tells us little about what Congress neant
at the time it drafted the conparabl e provision of the FLSA "
Congress' use of nore detailed anti-retaliation provisions in
nore recent statutes does not indicate that Congress intended to
narrow, sub silentio, the FLSA's anti-retaliation provision.

Li kew se, any argunent that Congress could have used the express
phrase "prospective enployee"” in section 15(a)(3) is immteri al
to construing the nmeaning of the |anguage actually used. As the
Suprene Court noted in holding that Title VII's anti-retaliation

protection for "enployees" includes "forner enployees": "That
the statute coul d have expressly included the phrase 'forner
enpl oyees' does not aid our inquiry." Robinson v. Shell Ol

Co., 519 U S. 337, 341 (1997). |In addition to not aiding the
inquiry, the anti-retaliation provisions in statutes such as
Title VII, 42 U . S.C. 2000e-3(a), and the Age Discrimnation in
Enpl oynment Act ("ADEA"), 29 U S.C. 623(d), expressly include
"applicants for enploynent” because of the | anguage used in

t hose provisions. Unlike section 15(a)(3) which prohibits "any
person” fromretaliating agai nst "any enpl oyee,” 29 U S.C
215(a)(3), Title VIl and the ADEA nore narrowy prohibit "an
enpl oyer” fromretaliating against "any of his enpl oyees or
applicants for enploynent.” 42 U S.C 2000e-3(a); 29 U S.C
623(d). Title VII's and the ADEA s express inclusion of
"applicants for enploynment” therefore is a necessary addition to
what woul d otherwi se be |anguage limted to a direct enpl oynent
relationship. Section 15(a)(3) is not so |imted.

10



between the parties.® Section 16(b) of the Act provides renedies
for retaliation violations as foll ows:

[ Al ny enpl oyer who violates the provisions of section

15(a)(3) of this title shall be liable for such | egal

or equitable relief as nay be appropriate .

including without limtation enploynent,

rei nstatenment, pronotion, and the paynent of wages

| ost and an additional equal anmount as |iquidated

damages.
29 U.S.C. 216(b). As an initial matter, the renedi es provision
in section 16(b) for violations of the wage protections in
sections 6 or 7 expressly provides that the violator "shall be
liable to the enpl oyee or enployees affected.” I1d. By
contrast, the renedies provision in section 16(b) for
retaliation violations does not contain such limting | anguage.
See id. This further confirns that retaliation clains are not
limted to one's enpl oyer.

Moreover, unlike the renedies for violations of sections 6
and 7, which are limted to unpaid wages and an additional equal

anount as |iquidated danages, the renedies for violations of

section 15(a)(3) are expansive, permtting "such |egal or

® Using other provisions of the FLSA to deternine the plain
meani ng of section 15(a)(3) is a settled neans of statutory
construction. This Court "recognize[s] that '[s]tatutory
construction is a holistic endeavor.'" Pallisades Collections
LLC v. Shorts, 552 F.3d 327, 330 (4'" Cir. 2008) (quoting Koons
Bui ck Pontiac GVMC, Inc. v. Nigh, 543 U S. 50, 60 (2004)).

Mor eover, the plain neaning of statutory |anguage is determ ned
not only by reference to the | anguage itself but also to "the
specific context in which that |anguage is used, and the broader
context of the statute as a whole."” Robinson, 519 U S. at 341.

11



equitable relief as may be appropriate to effectuate the

pur poses of section 215(a)(3)." 29 U S.C 216(b).

Significantly, the provision expressly identifies both

"enpl oynment” and "reinstatenent” as exanples of appropriate
remedies. 1d. "[Rleinstatement” clearly nmeans that individuals
may bring retaliation clains against their former enployers, as
that is the only context in which a remedy of reinstatenent
woul d be appropriate. And "enploynment” is an appropriate renmedy
only agai nst a person who never enployed the individual bringing
the claim such as prospective enployees |ike Dellinger. |If
Congress had intended "enpl oynent™ to be a renedy available only
to fornmer enployees, then including the remedy of
"reinstatenent” would be superfluous and serve no purpose —a
concl usi on which would be contrary to principles of statutory

construction. See PSINet, Inc. v. Chapman, 362 F.3d 227, 232

(4" Cir. 2004) ("General principles of statutory construction
require a court to construe all parts to have nmeaning and to
reject constructions that render a termredundant.”) (citing

Reiter v. Sonotone Corp., 442 U. S. 330, 339 (1979)). In sum

the renedi es available in section 16(b) for retaliation
violations, and particularly the fact that both "enpl oynent" and
"reinstatenent” are expressly provided as renedies, confirmthat

neither a current nor a former enploynent relationship between

12



the individual bringing the retaliation claimand the alleged

retaliator is required.

C. Courts Permt Individuals to Bring Retaliation C ains
agai nst Persons Wio Are Not and Never Wre Their
Enpl oyers.

Courts have not required an enploynent relationship, past
or present, for an FLSA retaliation claimto be viable. For

exanple, in Bowe v. Judson C. Burns, Inc., 137 F.2d 37, 38-39 (3¢

Cir. 1943), the Third Crcuit ruled that a union that conspired
with an enployer to retaliate could be a "person" that
retaliated agai nst "any enpl oyee," even though the enpl oyees in
guestion were not, and never had been, enpl oyees of the union.
The Third G rcuit reasoned as follows:

Those portions of the Act (Sections 6 and 7, 29

US CA 8 206 and 207) relating to wages and to hours
do apply only to enployers. The prohibitions
expressed in Section 15, 29 U . S.C A 8§ 215, however,
are applicable "to any person". Section 15(a) nakes
it unlawful for "any person”, an enployer, to

di scharge an enpl oyee and for "any person", whether or
not he is an enployer, to discrimnate against any

enpl oyee.

Id. at 38; see Donovan v. School house Four, Inc., 573 F. Supp.

185, 190 (WD. Va. 1983) (in part because section 15(a)(3)'s
prohi bitions extend to "any person,"” plant nmanager and
consultant were personally liable for retaliation violation);

see also McConb v. Lando, 8 WH Cases 205, 207 (S.D.N. Y. 1948)

(explaining that relief could be given agai nst defendant

"whet her he is shown to be an enpl oyer or not, since the statute

13



is directed agai nst such acts by 'any person'") (copy attached
as Addendum.

Further, the "hot goods" prohibition in section 15(a)(1) of
the Act has the same "any person-any enpl oyee" | anguage as
section 15(a)(3), prohibiting "any person” from shi pping or
selling "any goods in the production of which any enpl oyee was
enployed in violation of [certain sections of the Act]." 29
US C 215(a)(1). The Fifth Grcuit held that a steel m |
operator could be Iiable as "any person” under section 15(a)(1)
for selling steel although the enpl oyees who were paid in
violation of the Act were not its enployees but, rather, were
enpl oyees of the contractors that delivered ore to the mll

operator. See Wrtz v. Lone Star Steel Co., 405 F.2d 668, 670

(5" Cir. 1968).

In addition, decisions interpreting the anti-retaliation
provi sion of the National Labor Relations Act ("NLRA"), which
uses simlar |anguage to section 15(a)(3), should be considered

per suasi ve authority. See, e.g., Rutherford Food Corp. v.

McConb, 331 U. S. 722, 723-24 (1947) (decisions interpreting
coverage of the NLRA are persuasive authority as to coverage of
the FLSA). The NLRA's definition of "enployee" includes "any
enpl oyee, and shall not be limted to the enpl oyees of a
particular enployer . . . ." 29 U S C 152(3). Although this

definition may not be identical to the FLSA s definition of
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"“enpl oyee," it nonetheless —Ilike the FLSA's definition —does
not expressly include prospective enployees. Courts, however,
have rul ed that prospective enployees are covered by the NLRA's
anti-retaliation provision, and have set forth no requirenent
that an individual nust be enployed in sone capacity in order to

seek protection under the provision. See Phel ps Dodge Corp. V.

NLRB, 313 U.S. 177, 185-86 (1941) ("enployee,"” as used in the
NLRA, includes job applicants because otherwi se the NLRA's
prohi bition of "discrimnation in regard to hire" would "serve

no function"); NLRB v. Lamar Creanery Co., 246 F.2d 8, 10 (5'M

Cr. 1957) (denial of enploynment to applicant by enpl oyer
because applicant had been active union nenber or had given
testinmony against former enployer in unfair |abor practice

proceedi ng was unlawful); NLRB v. CGeorge D. Auchter Co., 209

F.2d 273, 277 (5'" Gr. 1954) ("enployee" is not linmted to those
al ready enpl oyed; "[w]je think that the word 'enpl oyee' is broad
enough to include, and does include, a job applicant who is

di scrimnately denied enploynment”); Miut. Life Ins. Co. v. NLRB

191 F. 2d 483, 485 (D.C. Cir. 1951) (applicant for enpl oynent
shoul d be treated as "enpl oyee").
Finally, this Court has held that a fornmer enpl oyee may

bring an FLSA retaliation claimagainst his fornmer enployer.
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See Darveau v. Detecon, Inc., 515 F.3d 334 (4'" Gr. 2008).’

This Court rejected the argunent that "the FLSA' s prohibition
applies to retaliation exclusively against current, and not
former, enployees.” Id. at 341. It noted that Title VII's
anti-retaliation protection for enployees covers current and
former enployees. See id. (citing Robinson, 519 U.S. at 345-
46). This Court further noted that the scope of Title VII's

anti-retaliation provision ext ends beyond workpl ace-rel ated or
enpl oynent-rel ated retaliatory acts and harm'" See id. at 341-

42 (quoting Burlington N. & Santa Fe Ry. Co. v. Wite, 548 U. S.

53, 67 (2006)). Because this Court saw "no significant
differences in either the language or intent" of Title VII's and
the FLSA' s prohibitions against retaliation, it found the Title
VI precedent determ native of whether a fornmer enployee could

bring an FLSA retaliation claim See id. at 342-43.%

"In Darveau, the plaintiff was term nated by his enployer and
then filed a |l awsuit against his former enployer alleging he was
not paid overtine conpensation due. See 515 F.3d at 337. The
former enployer then sued the fornmer enployee for fraud in state
court, and the fornmer enployee anended his FLSA |lawsuit to
allege that his forner enployer's state court |awsuit was
retaliation for his original FLSA [awsuit. See id.

8 In Dunlop v. Carriage Carpet Co., 548 F.2d 139 (6'" Gr. 1977),
the Sixth Circuit simlarly held that a fornmer enpl oyee is
protected fromretaliation by his former enployer under section
15(a)(3). "In view of the broad purposes and clear policies of
the [ FLSA] and cogni zant of the practicalities of enforcenent of
the Act," the Sixth Grcuit rejected the "narrow readi ng" that a
former enployee is not protected. 1d. at 142. It concl uded
that there "is no ground for affording any | ess protection to
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| ndeed, the district court acknow edged that forner
enpl oyees are protected fromretaliation by their forner
enpl oyers under section 15(a)(3).° For exanple, the district
court stated that an individual "who was never enployed" by a
person could not bring a retaliation claimagainst that person
(J.A., 69 (enphasis in original)), suggesting that an individual
who was at sone tinme enployed woul d be covered. Moreover, the
district court acknow edged this Court's decision in Darveau.
See id. at 69-72. The district court's conclusion, though, that
the word "enpl oyee"” alone is determ native and requires an
enpl oynment relationship without regard to the rest of section
15(a) (3) cannot be reconciled with the fact that this Court and
others permt clains by forner enployees. Forner and

prospecti ve enpl oyees are legally indistinguishable in the sense
that neither has a current enploynent relationship with the
all eged retaliating enployer, and neither is explicitly included

in section 15(a)(3).

defendant's fornmer enpl oyees than to its present enpl oyees" and
stated that "[t]o read the Act as excl udi ng enpl oyees
voluntarily separated fromtheir work fromthe protections of

[ section] 15(a)(3) would create an anomaly in the statute not in
keeping with the tenor of Congressional intent or judicial
interpretation of this Act or of other simlar social
legislation." 1d. at 146-47.

® SAIC al so acknow edged (in briefing its notion to dismss

before the district court) that fornmer enployees are protected
fromretaliation by section 15(a)(3). See J.A , 44.
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D. Strong Policy Considerations Favor Pernmitting
I ndi viduals to Bring Retaliation C ains against
Persons Wio Are Not and Never Were Their Enpl oyers.

The FLSA is a broad renedial statute designed to elimnate
substandard wor ki ng conditions for enployees in covered

i ndustries. See Barrentine v. Arkansas-Best Freight Sys., Inc.,

450 U. S. 728, 739 (1981). As discussed supra, in order to
ef fectuate that purpose, the Suprene Court "has consistently
construed the Act 'liberally to apply to the furthest reaches

consistent wth congressional direction."" Tony & Susan Al ano,

471 U. S. at 296 (quoting Lublin, MGaughy & Assocs., 358 U. S. at

211). Moreover, the "object and policy" of a statute are

relevant to determining its meaning. U. S. Nat'l Bank of O egon,

508 U.S. at 455,
The FLSA's anti-retaliation provision is critical to
ensuring effective conpliance with the substantive provisions of

the FLSA. See DeMario Jewelry, 361 U S. at 292. "Congress did

not seek to secure conpliance with prescribed standards through
continuing detailed federal supervision or inspection of
payrolls. Rather, it chose to rely on information and

conpl aints received fromenpl oyees seeking to vindicate rights
clainmed to have been denied." 1d. "By the proscription of
retaliatory acts set forth in §8 15(a)(3) . . . Congress sought
to foster a climate in which conpliance with the substantive

provi sions of the Act would be enhanced.” I1d. Indeed, it is
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i ndi sputable that "fear of economic retaliation" may often cause

i ndi vidual s not to conplain about violations. 1Id.; see Crawford

v. Metro. Gov't of Nashville and Davidson County, Tenn., -- U.S.

--, 129 S. . 846, 852 (2009) (noting that it has been
docunented in studies that fear of retaliation is the |eading
reason why people stay silent instead of voicing their concerns
about bias and discrimnation). This Court has noted that
section 15(a)(3) "is a central conmponent of the Act's conpl aint-
based enforcenment nmechani snt and "therefore effectuates
enforcenment of the Act's substantive provisions by renoving

'"fear of economic retaliation. Dar veau, 515 F.3d at 340

(quoting DeMario Jewelry, 361 U S. at 292).

It is difficult to imagine a nore severe formof economc
retaliation than the refusal to hire a job applicant because
that applicant at one tinme exercised her rights under the FLSA
If the district court's decision is allowed to stand, an
i ndi vi dual not currently enpl oyed who is seeking a job could
potentially remain unenpl oyed indefinitely solely because she
engaged in protected activity under section 15(a)(3). |ndeed,
all individuals who engage in such protected activity could be
lawfully disqualified fromall enploynment with other future
enpl oyers. Enployers could ask all job applicants whether they
have ever exercised their rights under the Act, and woul d then

be free to immedi ately reject every applicant who ever engaged
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in protected activity, thereby creating a permanent class of

"bl ackl i sted" individuals who exercised their rights under
section 15(a)(3). Far fewer individuals would exercise their
rights under section 15(a)(3) if they could be | awfully excl uded
fromall future enployment as a result.!® The fact that the
district court's interpretation of a provision central to the
enforcenment of the FLSA could have such a chilling effect
further denonstrates that the district court's interpretation
cannot be reconciled with the object and policy underlying
section 15(a)(3).

Del linger's particular allegations reveal the potenti al
dangers of affirmng the district court's decision. As alleged
by Del linger, she was offered a job, accepted the offer, and
timely conpleted all of the pre-enploynment tasks asked of her.
See J. A, 62-63. However, once SAIC | earned that Dellinger had

exerci sed her rights under the FLSA, the offer of enploynment was

10 Courts have recogni zed the harmthat "blacklisting" can cause.
See, e.g., Charlton v. Paranus Bd. of Educ., 25 F.3d 194, 200 (3¢
Cr. 1994) (Title VII's anti-retaliation provision protecting
"enpl oyees" covers forner enployees; "[i]ndeed, post-enploynment
bl acklisting is sonetinmes nore damagi ng than on-the job

di scrim nati on because an enpl oyee subject to discrimnation on
the job will often continue to receive a paycheck while a forner
enpl oyee subject to retaliation nmay be prevented from obt ai ni ng
any work in the trade or occupation previously pursued”). Just
as the need for protection does not dissipate when the

enpl oynment rel ati onshi p between an enpl oyer and enpl oyee ends,

t he need for such protection is no |ess urgent when an

enpl oyment relationship is being forned and the prospective

enpl oyer retaliates against an individual before she becones an
enpl oyee.
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rescinded. See id. at 63. SAIC attenpts to use a narrow
interpretation of the Act to contend that Dellinger sinply has
no protection or renedy for such retaliation. This
i nterpretation, however, which could drastically weaken the
FLSA's anti-retaliation protection as described supra, is not
consistent wwth the Act's broad and renedi al purpose and the
central role that section 15(a)(3) plays in effectuating that
pur pose.

E. The Secretary, through Regul ati ons and Adj udi cati on,

Has Interpreted Anti-Retaliation Provisions Simlar to
Section 15(a)(3) to Include Prospective Enpl oyees.

As part of its enforcenent of anti-retaliation provisions
containing simlar statutory |anguage to section 15(a)(3), the
Department of Labor ("Departnent”) has pronul gated regul ati ons
consistently interpreting such provisions to cover prospective
enpl oyees. For exanple, the anti-retaliation provision in the
Cccupational Health and Safety Act ("OSH Act") is nearly
identical to the FLSA's anti-retaliation provision, providing
that "[n]o person shall discharge or in any manner discrimnate
agai nst any enpl oyee because such enployee . . . ." 29 US.C
660(c)(1). The Departnent's regulation interprets "enployee" in
the OSH Act's anti-retaliation provision to enconpass
prospective enpl oyees, stating:

For purposes of section 11(c), even an applicant for

enpl oyment coul d be consi dered an enpl oyee. See, NLRB
v. Lamar Creanery, 246 F. 2d 8 (5th Gr., 1957).

21



Further, because section 11(c) speaks in terns of any

enpl oyee, it is also clear that the enpl oyee need not

be an enpl oyee of the discrimnator. The principal

consi deration woul d be whether the person all eging

di scrimnation was an "enpl oyee" at the tinme of

engaging in protected activity.
29 CF. R 1977.5(b). This Court should apply this sane
reasoning to section 15(a)(3).

Further, the whistlebl ower provisions of the Sarbanes- Oxl ey
Act ("SOX"), 18 U.S.C. 1514A, and the Wendell H. Ford Aviation
| nvest nent and Reform Act for the 21st Century ("AIR 21"), 49
U.S.C. 42121, both of which protect "an enpl oyee" from
retaliation, have been interpreted by the Departnent to include
prospective enployees. See 29 C F.R 1980.101 (SOX regul ation
defining "enpl oyee" to include "an individual applying to work
for a conpany or conpany representative" and "an i ndividual
whose enpl oynent could be affected by a conpany or conpany
representative"); 29 CF.R 1979.101 (AIR 21 regul ati on defi ning
"enpl oyee" to include "an individual applying to work for an air
carrier or contractor or subcontractor of an air carrier" and
"an individual whose enpl oynent could be affected by an air
carrier or contractor or subcontractor of an air carrier").
Simlarly, the whistleblower provision of the Pipeline Safety
| nprovenent Act, 49 U . S.C. 60129, uses the term "enpl oyee," and

the regul ati on nmakes clear that "enpl oyee" includes an

"individual applying to work for a person owning or operating a
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pipeline facility or a contractor or subcontractor of such a
person.” 29 C. F.R 1981.101.

In addition, the Secretary has issued adjudicatory
deci sions concluding that the term "enpl oyee,” as used in
whi st | ebl ower statutory provisions which she is responsible for
enforcing, includes prospective enployees. Thus, the Secretary
has recogni zed that "[e] xcluding job applicants from coverage
woul d contravene the purpose of the whistleblower provisions to
encourage the reporting of safety and environnental

deficiencies.” Stultz v. Buckley G, 1995 W. 848030, at *2,

Case No. 93-WPC-6 (DOL O f. Admi n. App. June 28, 1995). "The
reason for, and necessity of, such an interpretation is obvious;
without it, . . . encouraging [individuals] to assist in the
enforcenment of federal |aw would be frustrated, for even the
best protected worker, under the interpretation which respondent
urges, would have no protection against any enpl oyer except that
particul ar one in whose enploy he was at the tine, and m ght
thus be barred fromhis entire occupation with any ot her

prospective enployer." Flanagan v. Bechtel, 1986 W. 327038, at

*4, Case No. 81-ERA-7 (DOL Of. Adm n. App. June 27, 1986)
(agreeing with ALJ's conclusion that an applicant is an
"'enpl oyee' within the sense of the termas used in the [Energy

Reor gani zation Act] and was within class of persons neant to be

protected by use of that term'); see Agbe v. Texas Sout hern
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Univ., 1999 W 566971, at *17, Case No. 97-ERA-13 (Admin. Rev.
Bd. July 27, 1999) (conpl ai nant was protected under Energy
Reor gani zati on Act's enpl oyee protection provision as a job
applicant); Stultz, 1995 W. 848030, at *2 (under anti -
retaliation provision of Water Pollution Control Act, term
"enpl oyee" is broad enough to cover applicants for enploynent);

Sanodurov v. Gen. Physics Corp., 1993 W. 832030, at *3, Case No.

89-ERA-20 (DOL O f. Admin. App. Nov. 16, 1993) (although
whi st | ebl ower provision of Energy Reorgani zati on Act covers only
"enpl oyees,"” this termis sufficiently broad to cover applicants

for enpl oynent); cf. Doyle v. Dep't of Labor, 285 F.3d 243, 251

n.13 (3% Gir. 2002) (addressing applicant's Energy Reorganization
Act claimon the nerits, and noting that defendant "does not
contend that the Secretary erred in regarding Doyl e as covered
by section 210 even though he was nmerely an applicant for

enpl oynent ") .

This consistent interpretation of these parallel statutory
provi sions to include prospective enpl oyees should apply with
equal force to section 15(a)(3). Although the Departnent has
not pronul gated a regul ation specifically interpreting section
15(a)(3), its interpretation of virtually identical statutory
| anguage t hrough adj udi catory deci sions should be accorded
controlling deference in the event that the | anguage of section

15(a)(3) is deenmed to be anbi guous regardi ng coverage of
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prospective enpl oyees. See United States v. Mead Corp., 533

U S. 218, 229 (2001); see also Yellow Transp., Inc. v. M chigan,

537 U. S. 36, 45 (2002) (agency adjudications entitled to Chevron

deference) (citing Mead, 533 U. S. at 229); Cervantes v. Hol der,

597 F.3d 229, 232 (4'" Gir. 2010) (decisions of a properly
constituted Board of Inm gration Appeals, by neans of its case-
by- case adjudi cation, receives Chevron deference). At a

m nimum the Secretary's |ongstanding and reasoned
interpretation, as reflected in the Secretary's adjudications
under nearly identical anti-retaliation provisions in

whi st | ebl ower statutes, the Secretary's regul atory
interpretations of such statutes, and the amicus brief filed in

this case, is entitled to substanti al deference. See Skidnore

V. Swift & Co., 323 U S. 134, 139-40 (1944); cf. Auer v.

Robbi ns, 519 U.S. 452, 462 (1997) (controlling deference to an
interpretation the Secretary advanced in am cus brief);

Intracomm Inc. v. Bajaj, 492 F.3d 285, 293 (4'" Gr. 2007)

(recogni zing controlling deference for the Secretary's
interpretation of her regulations as set forth in am cus brief).

CONCLUSI ON

The district court erred by focusing on only one word in
section 15(a)(3) instead of the neaning of the provision as a
whol e. The plain neaning of section 15(a)(3) as a whole, with

particular reference to "any person” and "any enployee," is that
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an individual nmay bring a retaliation claimunder the FLSA

agai nst a person who is not and never has been her enpl oyer.

This plain nmeaning is supported by the renedies set out in

section 16(b) of the Act, caselaw, the policy behind section

15(a)(3), and the Secretary's regul ati ons and adj udi catory

decisions interpreting simlar anti-retaliation provisions in

other | aws that she enforces.

For the foregoing reasons, the

district court's decision should be reversed.
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McCOMB v. LANDO

McCOMB v. LANDO

U. S. District Court,
Southern District of New York

McCOMB, ETC. V. LANDO gT AL., doing
pbusiness as NEW vorx Nrws Com-
pany, No. 43-683. July 20, 1948

FAIR LABOR STANDARDS ACT

__Enforcement — Injunction suits —
Discharge and reinstatement
® 40.638
Although court would be reluctant
to order reinstatement at request of
employee discharged for filing wasge
suit against his employer because rec-
ord discloses malicious intent under-
lying employee’s suit, Administrator
is entitled to injunction requiring re-
instatement of such employee effec-
tive until trial and entry of judgment
in case filed by employee OTr until
further order of court. Court will
erant relief at request of Administra-
tor who is acting in public interest to
protect employees generally from fear
of discriminatory discharge.
Employee who is ordered reinstated,
at request of Administrator, following
his discharge because he filed wage
suit under Act, held not entitled to
back pay at this time for period be-
-tween discharge and reinstatement.
Decision on back pay issue should be
deferred pending decision on merits
in employee’s wage

tent.

Action by Administrator for manda-

tory injunction ordering reinstate-
with back pay
and injunction against future viola-
accordance with

ment of employee

tions. Judgment in
opinion.

FeE, District Judge:—This is an ac-
tion by the Administrator of the Wage
to obtain the issu-
ance of a mandatory injunction re-
quiring defendants to reinstate one
Hutchings in employment from which
had been unlawfully
discharged because he filed an action
Labor Standards Act
for overtime against
Injunction
sgainst future violations and for the
recovery of back wages from the date

and Hour Division

it was claimed he
vnder the Fair

to recover wages
the present defendants.

of discharge are asked.1l

129 U.S.CA. § 215(a)(3), § 216(b), § 217.
e locates related rulings in

suit which is held
to have been filed with malicious in-
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|FACTS OF CASE]

The evidence shows that Hutchings
had worked in this business as em-
ployee of various members of the
Lando family, with the exception of
two years, ever since he was a boy of
fourteen for about sixteen years. He
was in this employment as a part time
employee in 1939 and in July, 1944,
was engaged on full time. Since July,
1946, he has received $55.00 per week.

On August 19, 1947, without previous

statement of grievances Or consulta-
tion or warning, he had served on
Sherwin Lando a complaint under the
Fair Labor Standards Act, in which
he asked judgment for $25,300.00
against Sherwin Lando and Max
Lando. There is considerable dispute
about exactly what was said. There
is no doubt that the employment of
Hutchings was thereupon terminated.
The Court finds as a fact that Sher-
win Lando discharged Hutchings be-
cause the latter had instituted an
action under the act. However, the
action initiated by this complaint is
still pending and has not yet been
tried. -

If this Court were required to pass
upon the question of the right to
relief here for the first time, there
could be littie doubt of the power of
the Court to grant re-employment to
plaintiff. The actions given by the
statute could be rendered nugatory,
if the employer could with impunity
discharge an employee for taking ad-
vantage of provisions thereof. In
order that the protective measures
should not themselves be abused, the
law conferred the secondary right not
upon the employee, but upon the Ad-
ministrator. 2

|MANDATORY REEMPLOYMENT]

But this matter does not arise in
this Court for the first time. In an
able opinion, Judge I.eibell, of this
Court. held this remedy of mandatory
re-employment available upon proof
that the employee had been dis-
charged for filing action under the
Fair Labor Standards Act and without
proof that the employee or employer
was engaged in commerce Or in the
prqduction of goods for commerce.
This holding was affirmed. Walling
v. O’Grady, 2 Cir., 146 F.2d 422 [4 WH
Cases 937].

However, at the trial this Court
held that the extraordinary remedy

220 U.S.C.A. §211(a), §216(b).
d Classification Guide
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of a mandatory injunction should not
be issued on the basis of any mathe-
matical formula, but solely in judicial
discretion. Testimony was therefore
taken as to the situation surrounding
the discharge for the purpose of in-
forming the Court.

The situation of Hutchings was such
that it might be doubted whether his
hands were clean. He had been in the
employment of this family for many
years. He had started there as a boy.
The personal relations were close and

intimate. The duties which he per-
formed in some respects involved
relations of personal trust. In this

situation, he suddenly filed a suit for
over Twenty-five Thousand Dollars
against o business which probably
would have difficulty in paying cven
a much smaller judgment. The cir-
cumambient events indicate malice
upon his part for some reason which
the record does not cxplain. But
Hutchings is not plaintiff. The Ad-
ministrator has brought the action in
the capacity of protector of those who
have rights under the statute. The
Court finds that the relief then Is
asked in the public interest to protect
empioyees generally from fear of dis-
charge if they attempt truly to use
remedies which the statute provides, #
rather than to serve vindictive pur-
poses of Hutchings. Therefore, an
order will issuc requiring defendant
Sherwin Lando to reinstate Hutchings
in the position he formerly occupied
under like conditions and at a like
salary until the trial and entry of
judgment in the main case or until
further order of the Court.

[BACK PAY]

However, there is a further claim
to back pay between the time of dis-
charge and the time of reinstatement.
The Circuit Court of Appeals of this
circuit holds 8 this Court has power to
make such award based upon the au-
thorily of the Chancellor to restore a
situation to the condition in which it

3 The Circult Court of Appeals of the Sec-
ond Circuit, in an analogous case, says.
wx ¥ the reasons for requiring reinstatement
s = gre that ‘‘employees may hesitate fear-
lessly to excrcise thelr rights, secured to
them by the statute.” National Labor Re-
lations Board v. Regal Knitwear Co., 140 F.2d
746, 747 [13 LRR Man. 824].

4In a case where flugrant violations of
good faith by the employee and other factors
were present, Judge Nordbye, in an able opin-
ion, denied reinstatcment. Walling v. Barnes-
ville Farmers Elevator Co., 58 F. Supp. 821
|5 WH Cases 95].

5 Walllng v. O'Grady, supra.

McCOMB v. LANDO

was before a wrongful act had taken
place. This decision is binding here
and is well founded in theory.

In the instant case, the circum-
stances may be such that Hutchings
should reccive back pay in whole or
in part. This is a question for the
informed discretion of the equily
judge, when in possession of all the
facts. Unsettled still is the case which
Hutchings initiated. If he is entitled
to rccover there, his brusqueness in
enforcing a right well founded in law
and fact might not stay the hand of
the Judge from awarding him full re-
covery of back pay in this case. But
on the other hand, if that aclion were
ill-founded, the tinge of malice above
noted might be worthy ol considera-
tion. The principal litigation has
moved with unwilling feet, but how
much of the delay has been justified
and how much is chargeable to Hutch-
ings has not been made clear.

It is urged that one of the Judges
of this Court has held the complaint
in the main action well founded, and
therefore any doubt of the appropri-
ateness of awarding back pav is dis-
pelled. As we read the opinion, the
Judge only held the matter must be
tried on the facts, instead of making
disposal thereof on defendant’s motion
for summary judgment of dismissal.
Most Judges justly try such cases
upon the facts. rather than on the
claims of the pleadings. Trial Judges
are extremely wary of granting mo-
tions for summary judgments in deli-
cate guestions where notice pleadings
and affidavits furnish uncertain
grounds.

The arguments imply that the Court
should now require payment of back
pay because the Administrator has
placed the stamp of approval upon
the demand, and furthermore because
the attorney for Hutchings in the
main case had cerfainly advised him
that he had valid grounds for the
action. But we are Judges, not auto-
n}ata. .Iudges do not respond to a
given stimulus with robotlike preci-
sion. The administrative officials’
reach must exceed the grasp or the
Court would serve no function. As to
a lawyer for a private litigant, his
very raison d’etre is that he advances
h1§ client’s claim to his utmost without
misleading Court or jury. The Judge
mus!; weigh the compulsion of bureau-
cratic theory and the zeal of counsel
in presentation, but decide on the
facts under the rule of law.
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|PUBLIC INTEREST]

It is clear that the standards of
public interest do nof require vindic-
tive enforcement of back pay provi-
sions at this instant, even if it be so
nominated in the bond. The congres-
sional purposes of great national im-
portance will not be thwarted if the
Court pause with flexible hand to
mould the decree to fit the necessities
of the situation once they have been
ascertained. Sound discretion de-
mands delay. 6

Notwithstanding the traditional re-
luctance of equity to compel by man-
datory action and supervise the con-
linuance of a relationship requiring
the reception and rendition of a per-
sonal service, the statute gives clear
warrant for such compulsion here in
order to maintain the situation which
existed before the tortuous act of dis-
charge. Whatever may be the require-
ments of the situation in the public
interest upon final decree, it seems
best to treat this proceeding now as
ancillary to the action for overtime.
Analogous states of fact in the chan-
cery precedents met responsive com-
pulsion upon an offending party to
retain or restore the status quo ante
until the ultimate could be justly crys-
tallized in the same or an alien forum.

In a suit in equity ancillary to an
action at law brought for possession
of a mining claim, the Supreme Court
directed the lower Court to restore an
injunction against defendants who had
intruded upon the claim to prevent
them from mining or extracting ore
therefrom until the final determina-
tion of the law action which had also
been reversed and sent back-for re-
trial. Erhard v. Boaro, 113 U.S. 537.

[ORIGINAL ACTION]

After the original action here has
been decided, the Court can determine
whether the situation calls for a final
injunction restraining defendant from
future violations of the Act and
whether Hutchings is equitably en-
titied to have his restoration made
permanent and to be awarded back

pay.

The facts which should weigh with
the Court in awarding or refusing back
pay are not as yet in this record.
Hutchings, if reinstated in his posi-
tion and drawing current pay, can
have the main action disposed of and
move the Court for a further consider-

6 See Hecht v. Bowles, 321 U.S. 321.
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ation of this question. The claim of
back pay can then be determined
justly to all concerned. In the above
discussion, there has been no disposi-
tion to forecast the result which will
then be attained, but only to suggest
the considerations which impel the
Court to forbear present decision.

The question of whether an injunec-
tion against future violation will is-
sue should be rcserved for final hear-
ing.

This case will be held open for
further action. Specifically, the Court
here does not presently determine
whether there is any evidence upon
which any relief can be given against
Max Lando. It is true, relief could
be given against Max Lando whether
he is shown to be an employer or not,
since the statute is directed against
such acts by “any person.” But there
is insufficient evidence in the present
record to show that Max Lando
brought about, counseled or had any
connection with discharge. The ques-
tion whether he is an employer or
not must necessarily be determined
in the main case. Nor is it determined
whether Hutchings is covered by the
Fair Labor Standards Act. These
maltters must be determined in the
action already filed.

FISCH v. GENERAL
MOTORS CORP.

U. S. Circuit Court of Appeals,
Sixth Circuit (Cincinnati)

Fisce ET AL. v. GENERAL MOTORS COR-
PORATION: BATEMAN ET AL. V. FORD
MoTtor ComPaNY, Nos. 10692 and
10685, August 2, 1948

PORTAL-TO-PORTAL ACT
—Constitutionality e 100.300

Section 2(a) of Act which nullifies
employer liability for certain existing
wage claims of employees and Section
2(d) of Act which withdraws jurisdic-
tion from federal district court to act
on such claims are constitutional as
an exercise of commerce power of

¢ locates related rulings in Wage-Hour Cumulative Digest and Classification Guide
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