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IN THE UNI TED STATES COURT OF APPEALS
FOR THE NI NTH CI RCUI T

No. 10-15257

M CHAEL SHANE CHRI STOPHER and
FRANK BUCHANAN,

Plaintiffs-Appellants,
V.

SM THKLI NE BEECHAM CORPORATI ON,
D/ Bl A GLAXOSM THKLI NE,

Def endant - Appel | ee.

On Appeal fromthe United States District Court
for the District of Arizona

BRI EF FOR THE SECRETARY OF LABCOR AS
AM CUS CURI AE | N SUPPORT OF PLAI NTI FFS- APPELLANTS

Pursuant to Federal Rule of Appellate Procedure 29, the
Secretary of Labor (“Secretary”) submts this brief as am cus
curiae in support of Plaintiffs-Appellants. The district court
commtted legal error when it concluded that the Plaintiffs-
Appel  ants, who were enpl oyed as pharmaceutical sales
representatives (“Reps”), are exenpt fromthe overtine
requi renents of the Fair Labor Standards Act (“FLSA” or “Act”)

under the “outside sales” exenption. See 29 U S.C. 213(a)(1).



STATEMENT OF | NTEREST OF THE SECRETARY OF LABOR

The Secretary adm nisters and enforces the FLSA and has a
strong interest in ensuring that it is interpreted correctly in
order to ensure that all enpl oyees receive the wages to which
they are entitled. See 29 U S. C. 204(a) and (b), 211(a), 216(c)
and 217. She is thus necessarily interested in the correct
interpretation of the exenptions to the Act’s overtime
requirenents.

Under the Department of Labor’s (“Department”) regul ations,
the Reps do not neet the requirenents for the outside sales
exenption. The Reps do not sell or take orders for defendant
Smi t hKl i ne Beecham d/ b/a d axoSnithKline’s (“GSK”) drugs;?
rather, they provide information to target physicians about
GSK’s drugs with the goal of persuading the physicians to
prescri be those drugs to their patients. The actual sale of
drugs takes place between GSK and pharmacies. Al though the
Reps’ duties bear sone of the indicia of sales -- they use
nmet hods of persuasion simlar to those of sal espersons, they
recei ve sone of their conpensation in the formof incentive
compensation, and their promotion work affects GSK’s actual drug
sales -- the fact that the Reps do not actually “nake sal es”

concl usively denonstrates that the position is not that of an

! The district court’s rulings spell the defendant’s name as

“SmithKlein” and “GlaxoSmithKlein.” The defendant’s name,
however, is properly spelled “SmithKline” and “GlaxoSmithKline.”



out si de sal esperson consistent with the Department’s | egislative
rul es.

By concluding that the Reps are exenpt as outside
sal espersons despite the fact that they do not engage in any
sales, the district court failed to follow the Department’s
regul atory provisions limting the outside sales exenption to
enpl oyees who nake sal es or obtain orders or contracts for
services for which a consideration will be paid by the client or
custoner. See 29 C. F.R 541.500.

STATEMENT OF THE | SSUES

1. \Wether the district court erred by concluding that the
Reps are exenpt outside sal espersons, despite the fact that they
do not “make sal es” as required by the Department’s "outside
sal es” regul ati ons.

2. Wiether the district court erred by failing to accord
the Department’s regul ations or, alternatively, its
interpretations of those regulations, controlling deference.

STATEMENT OF THE CASE

1. The Reps were enployed by GSK and were tasked with
mar keti ng and pronoting GSK products to physicians. See
Chri stopher v. SmthKline Beecham Corp., No. CV-08-1498-PHX-FJM
2009 W 4051075, at *1 (D. Ariz. Nov. 20, 2009). They were
responsible for visiting physicians in their assigned territory,

and di scussing the features, benefits, and risks of GSK



products. 1d. at *2. GSK provided Reps with training, as well
as with detailed reports on the physicians to be visited. Id.

A Rep’s goal is to “close” each physician visit by
requesting a non-binding coonmtting fromthe physician to
prescribe the Rep’s assigned product. Christopher, 2009 W
4051075, at *5. This non-binding conmitnment is the nost a Rep
can achi eve at each physician visit, as the Food and Drug
Adm ni stration prohi bits pharmaceutical conpanies, and by
extension Reps, fromselling drugs to physicians or patients.
Id. at *3-*5. Patients are the ultimte consuner, and nust
obtain prescriptions from physicians and then purchase the
prescribed drugs at pharmacies. 1d. at *3. Because it is not
possible to directly link Reps’ marketing and pronotional
activities to individual patients filling prescriptions,

i ncentive conpensation, which conprised about 26-41% of the
Reps’ total conpensation, was partially based upon the nunber of
prescriptions witten by physicians in the Reps’ assigned
territories. 1d. at *2-*3.

2. The Reps brought an action in district court alleging
that GSK violated the FLSA by failing to pay overtine
conpensation. See Christopher, 2009 W. 4051075, at *1. On
Novenber 20, 2009, the district court granted summary judgnment
to GSK. The court concluded that “because plaintiffs plainly

and unm stakably fit within the terns and spirit of the



exenption, we conclude that they are exenpt enployees under the
outsi de sales exemption.” 1d. at *5. \While acknow edgi ng that
various courts had reached differing conclusions regarding the
application of the exenption to Reps, the court concl uded that
Reps “engage[] in what is the functional equivalent of an
out si de sal esperson and to hold otherwise is to ignore reality
in favor of form over substance.” |d. at *4-*5, The district
court supported this conclusion by relying on the fact that the
Reps are not hourly workers and do not punch a clock, that the
Reps’ work is largely unsupervi sed, and that bonuses are paid in
lieu of overtinme. |Id. at *5. The court also noted that “[t]he
statute and supporting regul ati ons defining the outside sales
exenption were adopted in 1938, |ong before the devel opnent of

t he pharnmaceutical sales industry, and few clarifications or
changes have been enacted since then.” |d. Because it had
determ ned that the Reps were exenpt pursuant to the outside

sal es exenption, the court declined to address the applicability
of the adm nistrative exenption, although the parties had
briefed that issue as well.

3. Prior to the court’s ruling on the summary Jjudgment
notions, the Reps filed a Notice of Supplenental Authority,
subm tting the am cus curiae brief (“DOL brief”) that the
Secretary had filed in a case before the Second Circuit, Inre

Novartis Wage & Hour Litigation, No. 09-0437-cv, 2010 W. 2667337



(2d Gr. July 6, 2010). See Docket No. 91, Notice of
Suppl emental Authority. The DOL brief articulated the
Department’s position that the outside sales exenption does not
apply to pharnmaceutical sales representatives. However, the
court did not address the DOL brief in its summary judgnent
ruling. The Reps subsequently filed a notion to alter or amend
j udgnment pursuant to Fed. R Gv. P. 59(e), requesting that the
court reconsider its decision based on deference owed to the DOL
brief. See Docket No. 96, Mdtion to Alter or Amend Judgnent.

By order dated February 1, 2010, the court denied the Reps’
nmotion, concluding that the DOL brief was not entitled to
def erence under either Chevron U S. A, Inc. v. Natural Res. Def.
Council, Inc., 467 U S. 837 (1984), or Auer v. Robbins, 519 U S
452 (1997). The court concluded that “[n]Jot only is the DOL's
current interpretation inconsistent wwth the statutory | anguage
and its prior pronouncements, but it also defies common sense.”
See Christopher v. SmthKline Beecham Corp., 2010 W. 396300, at

*2 (D. Ariz. Feb. 1, 2010). This appeal followed.



ARGUVENT
THE DI STRI CT COURT ERRED BY CONCLUDI NG THAT THE
REPS ARE EXEMPT QUTSI DE SALESPERSONS DESPI TE THE

FACT THAT THEY DO NOT “MAKE SALES” AS REQUI RED BY
THE DEPARTMENT' S “OUTSI DE SALES” REGULATI ONS

1. Section 13(a)(1) of the FLSA provides a conplete
exenption fromthe overtine pay requirenent for “any enpl oyee
enpl oyed in a bona fide executive, admnistrative, or
prof essional capacity . . . or in the capacity of outside
salesman[,] as such terns are defined and delimted fromtinme to
time by regulations of the Secretary.” 29 U S.C. 213(a)(1).
Thus, Congress has never defined the term “outside salesman.”
See 69 Fed. Reg. 22,122, 22,123 (Apr. 23, 2004). Rather,
pursuant to Congress’s expressly del egated rul emaki ng authority,
the Secretary issued regulations after notice and conment that
“define and delimit” the FLSA’s overtinme exenptions. See 69
Fed. Reg. at 22,122. The Act’s “exenptions are to be narrowy
construed agai nst the enpl oyers seeking to assert themand their
application limted to those [cases] plainly and unm stakably
within their terms and spirit.” Arnold v. Ben Kanowsky, Inc.,
361 U. S. 388, 392 (1960); see Ceveland v. City of Los Angel es,
420 F.3d 981, 988 (9th Cir. 2005), cert. denied, 546 U. S. 1176
(2006) .

The Departnent's regul ations define the statutory phrase

“outside salesman” as including “any enployee . . . [Ww hose



primary duty is . . . making sales within the nmeaning of section
3(k) of the Act, or . . . obtaining orders or contracts for
services or for the use of facilities for which a consideration
will be paid by the client or custoner.” 29 C.F.R
541.500(a) (1) (i)-(ii).? “Primary duty” nmeans “the principal,
mai n, maj or, or nost inportant duty that the enpl oyee perforns, ”
29 CF.R 541.700(a), and section 3(k) of the FLSA defines
“[s]al e” as including “any sal e, exchange, contract to sell,
consi gnnment for sale, shipnment for sale, or other disposition.”
29 U.S.C. 203(k); see 29 CF.R 541.501. The Department’s
regul ations further explain that “[s]ales within the neani ng of
section 3(k) of the Act include the transfer of title to
tangi bl e property, and in certain cases, of tangible and
val uabl e evidences of intangible property,” and that “‘services’
extends the outside sales exenption to enpl oyees who sell or
take orders for a service, which may be perfornmed for the
cust oner by soneone other than the person taking the order.” 29
C.F.R 541.501(b) and (d).

The regul ations explicitly distinguish pronotional work

from exenpt outside sales work, clarifying that

2 It is undisputed that the Reps are “customarily and regularly

engaged away from” GSK’s place of business. 29 C.F. R
541.500(a) (2).



[p]ronmotion work is one type of activity often
performed by persons who nake sal es, which may or may
not be exenpt outside sal es work, depending upon the
ci rcunst ances under which it is perforned.

Pronotional work that is actually perforned incidenta
to and in conjunction wth an enpl oyee's own outsi de
sales or solicitations is exenpt work. On the other
hand, pronotional work that is incidental to sales
made, or to be nmade, by soneone else is not exenpt
out si de sal es work.

29 CF. R 541.503(a). In other words, “[p]ronotion activities
directed toward consummati on of the enployee's own sales are
exenpt. Pronotional activities designed to stinulate sal es that
will be nmade by sonmeone el se are not exenpt outside sales work.”
29 C F. R 541.503(b).

Thus, under the Department’s regul ations, the Reps do not
meet the primary duties test for the outside sal es exenption.?
Because the Reps do not sell any drugs or obtain any orders for
drugs, and can at nost obtain fromthe physicians a non-binding
commtnment to prescribe GSK drugs to their patients when
appropriate, they do not neet the regul ations’ requirenent that

their primary duty nust be “nmaking sales.” 29 C.F.R

3 “Ajob title alone is insufficient to establish the exenpt

status of an enpl oyee. The exenpt or nonexenpt status of any
particul ar enpl oyee nust be determ ned on the basis of whether
the employee’s salary and duties neet the requirenments of the
regulations.” 29 C.F.R 541.2. Therefore, contrary to the
district court’s suggestion in Christopher, 2009 W. 4051075, at
*3, the fact that the Reps’ “job descriptions and job duties

. incorporate standard sales training and methodology” i$S
not in any way dispositive.



541.500(a)(1)(i). Contrary to the district court’s assertion
that Reps “engage[] in what is the functional equival ent of an
outside salesperson”, Christopher, 2009 W. 4051075, at *5, the
actual sale of GSK drugs occurs between the conpany and
distributors (and then to the pharnacy). 1Insofar as the Reps’
work increases GSK sales, it is non-exenpt pronotional work
“designed to stinmulate sales that will be nmade by soneone el se.”
29 CF. R 541.503(b). As a district court recently concl uded,
“[t]he regulations dictate that if an enpl oyee does not nake any
sal es and does not obtain any orders or contracts, then the
outside sales exemption does not apply.” Jirak v. Abbott Labs.,
Inc., -- F. Supp. 2d --, No. 07-C 3626, 2010 W 2331098, at *6
(N.D. I'l'l. June 10, 2010) (enphasis added).

2. To the extent that there is any anbiguity in the
Department’s regulations, the Department’s Preamble to the 2004
final rule ("Preanble"), Wage and Hour Division (“WH”) opinion
letters, and WH Field Operations Handbook (1965) (“FOH”) provide
addi ti onal guidance. The Preanbl e enphasi zes that the
Department “does not intend to change any of the essential
el enments required for the outside sal es exenption, including the
requirement that the outside sales employee’s primary duty must
be to make sales or to obtain orders or contracts for services.”
69 Fed. Reg. at 22,162. “Employees have a primary duty of

making sales if they ‘oObtain a commtnent to buy’ fromthe

10



custonmer and are credited with the sale.” 1d. The Preanble
further notes that “[e]xtending the outside sales exenption to
i nclude all pronotion work, whether or not connected to an
employee’s own sales, would contradict this primary duty test.”
Id. Indeed, the exenption does not extend to enpl oyees engaged
in paving the way for sal esman or assisting retailers. Id.
“‘I'n borderline cases the test is whether the person is actually
engaged in activities directed toward the consummati on of his
own sales, at least to the extent of obtaining a commtnent to
buy fromthe person to whomhe is selling. If his efforts are
directed toward stinulating the sales of his conpany generally
rather than the consummation of his own specific sales his
activities are not exenpt.’” 69 Fed. Reg. at 22,162-22, 163
(quoting Harry Weiss, Presiding Oficer, Wage and Hour and
Public Contracts Divisions, U S. Dep’t of Labor, Report and
Reconmendati ons on Proposed Revi sions of Regul ations, Part 541,
at 83 (June 30, 1949)).

In this case, it is undisputed that Reps are unable to
obtain any sort of “commtnent to buy” fromthe physician; they
are in fact prohibited fromdoing so. See Novartis, 2010 W
2667337, at *12 (“The type of ‘commitment’ the Reps seek and
sonetinmes receive from physicians is not a commitment ‘to buy’
and is not even a binding commtnent to prescribe.”). Nor can a

Rep consummate his or her own specific sale. GSK is unable to

11



link a Rep’s marketing activities to a patient filling a
prescription; thus, Reps cannot be directly credited with the
sale. Due to this inability to credit Reps with specific sales,
Reps’ incentive compensation is based in part on the number of
prescriptions witten by the physicians in their territories, as
well as a variety of other factors. As the Incentive
Conpensation Information & Governance Manager for GSK expl ai ns,
i ncentive conpensation is designed to reward Reps for neeting
“vari ous goals” that are designed to incentivize Reps to achieve
obj ectives GSK determnes are inportant. See Pellegrino Dec. at
SER 0621- 0622 (enphasis added). This incentive conpensation is
awar ded using a “nunber of different approaches” and it “can,
and regul arly does, change from quarter to quarter.” |d. at SER
0622 (enphases added).

Furthernore, the Departnent’s Wage and Hour Division has
consistently reiterated its position that a “sale” for the
pur poses of the outside sal es exenption requires a consumated
transaction directly involving the enpl oyee for whomthe

exenption is sought.* For exanple, the Wage and Hour Division

* In the context of addressing the “retail or service

establishment” criteria of the FLSA s section 7(i) exenption,
see 29 U . S.C. 207(i), Wage and Hour noted when discussing the
definition of “sale” in section 3(k) of the FLSA that “[t]hough
the term sal e does not always have a fixed or invariable
meaning, it is generally held to be a contract between parties
to give and to pass rights of property for noney, which the
buyer pays or promises to pay to the seller for the thing bought

12



rejected the application of the outside sales exenption to
i ndividuals soliciting charitable contributions, noting that
“[s]oliciting prom ses of future charitable donations or
‘selling the concept’ of donating to a charity does not
constitute ‘sales’ for purposes of the outside sal es exenption.
[ These] solicitors do not obtain orders or contracts for

services or for use of your client's facilities for which a
consideration will be paid.” WH Qpinion Letter FLSA 2006- 16,
2006 W. 1698305 (May 26, 2006); see WH Opinion Letter, 1994 W
1004855 (Aug. 19, 1994) (concluding that soliciting organ and
ti ssue donors by selling the concept of being a donor does not
constitute “sales” under the regulations). Additionally, the
Department’s FOH states that “[a]n enpl oyee whose duty is to
convince a deal er of the value of his employer’s service to the
dealer’s custoners and who does not in fact obtain firmorders
or contracts fromeither the dealer or his custoners is not
maki ng sales within the nmeaning of FLSA Sec. 3(k).” FOH §
22e04.

3. In concluding that the Reps are exenpt as outside
sal espersons, the district court in this case relied in part on
In re Novartis Wage & Hour Litigation, 593 F. Supp. 2d 637

(S.D.N.Y. 2009), a case with nearly identical facts as the

or sold.” WH Opinion Letter FLSA 2005-06, 2005 W. 330605 (Jan.
7, 2005) (internal quotation marks and citation omtted).

13



i nstant case. See Christopher, 2009 W 4051075, at *4.°
However, the district court’s ruling in Novartis has since been
reversed by the Second GCircuit. On July 6, 2010, the Second
Crcuit ruled in favor of the Reps, concluding that the district
court did not properly apply the outside sales or admnistrative
exenptions. The Second Circuit explained that the Secretary’s
regulations “define and delimit the terms used in the statute;
that under those regulations as interpreted by the Secretary,
the Reps are not outside sal esnen or adm ni strative enpl oyees;
and that the Secretary’s interpretations are entitled to
‘controlling’ deference.” Novartis, 2010 W. 2667337, at *7
(citation omtted). The court concluded that the Department’s
regulations “make it clear that a person who nerely pronotes a

product that will be sold by another person does not, in any

° This Court has not addressed the question whether Reps are

exenpt as outside sal espersons. Currently before this Court are
at least two other cases in which the District Court for the
Central District of California concluded that Reps are exenpt as
out si de sal espersons under the FLSA. See Yacoubian v. Otho-
McNeil Pharm, Inc., SACV 07-00127-CIC(M.Gx), 2009 W. 3326632
(C.D. Cal. Feb. 6, 2009), appeal docketed, No. 09-55229 (9th
Cr. Feb. 11, 2009); Delgado v. Otho-MNeil, Inc., SACV 07-
00263- CJC(M.&x), 2009 W 2781525 (C.D. Cal. Feb. 6, 2009),

appeal docketed, No. 09-55225 (9th Cr. Feb. 11, 2009). These
cases have been consolidated with the instant appeal for oral
argunment purposes only. In addition, in D Este v. Bayer Corp.
565 F.3d 1119 (9th Gr. 2009), this Court certified to the
California Suprene Court the question whether the District Court
for the Central District of California correctly concl uded that
Reps are exenpt outside sal espersons under California state | aw
the underlying district court decision relied in part on the
interpretation of the FLSA’s requirements. The California
Suprene Court denied the request for certification.
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sense intended by the regulations, make the sale.” 1d. at *11.
In concluding that the Reps are not exenpt under the outside
sal es exenption, the Court noted that “the interpretation of the
regul ations given by the Secretary in her position as am cus on
this appeal is entirely consistent with the regulations.” |d.
The Second Circuit’s summary is instructive:

In sum where the enpl oyee pronotes a pharmaceuti cal

product to a physician but can transfer to the

physi ci an nothing nore than free sanpl es and cannot

lawful Iy transfer ownership of any quantity of the

drug in exchange for anything of val ue, cannot

lawfully take an order for its purchase, and cannot

lawfully even obtain fromthe physician a binding

commtnment to prescribe it, we conclude that it is not

plainly erroneous to conclude that the enpl oyee has
not in any sense, within the neaning of the statute or

t he regul ati ons, nmade a sal e.

ld. at *13. Finally, the Second Circuit stated that “[t]o
the extent that the pharmaceuticals industry wi shes to have
the concept of ‘sales’ expanded to include the pronotional
activities at issue here, it should direct its efforts to
Congress, not the courts.” Id.

The district court in the instant case also relied upon
Jewel Tea Co. v. WIllians, 118 F.2d 202 (10th G r. 1941).
However, the facts of Jewel Tea only serve to highlight the
di fferences between properly exenpt outside sal espersons and the
Reps in this case. In Jewel Tea, the Tenth Circuit considered
whet her door-to-door sal esnen selling assorted nmerchandi se were

exempt under the FLSA’s outside sales exemption. In concluding
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that the sal esnen were exenpt, the court noted that the

enpl oyees had “no restrictions” on the time they worked, that
they could earn as nuch or as little as “ambition” dictates, and
that their comm ssions were based on the total anmount of goods
sold. I1d. at 207-08. Here, the Reps were expected to be

vi siting physician offices between the hours of 8:30 a.m and
5:00 p.m every day, and their conpensation generally consisted
of approximately 75% base sal ary, and 25% i ncentive
conpensati on, which was not a straight comm ssion but rather
based on nultiple factors, as discussed supra. See Chri stopher,
2009 W 4051075, at *3.

Most critically, the Jewel Tea enployees plainly sold a
variety of nerchandise to their custoners, with their days
conprised of a series of consummated transactions. By contrast,
Reps engage in a series of pronotional neetings wth physicians,
never conducting any consummated transactions. As subsequently
noted by the Tenth G rcuit in Cenents v. Serco, Inc., 530 F.3d
1224 (10th Cr. 2008), “[t]he touchstone for neking a sale,
under the [Departnent's regulations], is obtaining a
commtrment.” I1d. at 1227 (concluding that civilian mlitary
recruiters are not within the outside sal esperson exenption even
t hough they “engaged in sales training and ‘sold’ the idea of
joining the Arny to potential recruits,” because they did not

engage in sales work as defined by the Departnent's
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regul ations).

4. Finally, GSK’s attempt to deflect attention fromthe
out si de sal es exenption — the very crux of this case -- by
focusing on the statutory definition of “[s]ale,” which includes
the terms “consignment for sale” and “other disposition.” 29
U.S.C. 203(k), is unpersuasive.® The term “other disposition”
must be read in the context of the | anguage that precedes it,
i.e., in the context of making sonme kind of a sale. It nust
al so be read in the context of the outside sal esman exenption
regul ati ons thensel ves, which the Departnent pronul gated
pursuant to explicit congressional authorization and after
notice and coment. See 29 U S.C 213(a)(1l); 69 Fed. Reg. at
22,122. Indeed, the regulations require that an “other
disposition” must be, in sone sense, a sale. See 69 Fed. Reg.

at 22,162 (Preamble) (“An enployer cannot neet this requirenment

® Gsk’s reliance on Geg v. DDR Inc., 407 F.3d 1038 (9th Gr
2005), is simlarly msplaced. In Geg, a case which does not

i nvol ve the outside sales exenption, the court concluded that
for purposes of determ ning whether other car deal erships
qualified as retail or service establishnments under section 7(i)
of the FLSA, 29 U.S.C. 207(i), individual autonobile |eases were
“sales” that were not “for resale” and proceeds from those

| eases coul d be counted toward dealerships’ annual doll ar
volunme. See 407 F.3d at 1049. 1In G eg, however, the court
explicitly noted that “[t]lhe custoner who signs a retai
autonobil e | ease is the intended consuner of that vehicle.” Id.
There is no such correlation in the instant case. There is no
bi ndi ng conm t mrent between the Rep and physician, as there is
bet ween a custoner and the deal ership when entering into an
autonobil e | ease. The physician is not the “intended consumer”
of the drugs; rather, as discussed supra, it is patients that
ultimately purchase GSK products from pharnaci es.
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[that the primary duty consists of makes sal es or obtaining
orders or contracts for services] unless it denonstrates
objectively that the enpl oyee, in sone sense, has made sal es.”).
The nost the Reps can obtain is a non-binding commtnent froma
physician to prescribe GSK drugs as appropriate. As the Second
Circuit has explained, “[a]l]lthough the phrase ‘other
disposition’ is a catch-all that could have an expansive
connotation, we see no error in the regulations’ requirement
that any such ‘other disposition’ be ‘'in some sense a sale.’”
Novartis, 2010 W. 2667337, at *11. The Second Circuit thus
concluded that “[s]uch an ejusdem generis-type interpretation’ is
consistent wwth the interpretive canon that exenptions to
remedi al statutes such as the FLSA are to be read narrowy, and
is neither erroneous nor unreasonable.” 1d. (citations
omtted).
1. THE DI STRI CT COURT ERRED BY NOT ACCORDI NG THE
DEPARTMENT’S REGULATIONS OR, ALTERNATIVELY, ITS

| NTERPRETATI ONS OF THOSE REGULATI ONS, CONTROLLI NG
DEFERENCE

By order dated February 1, 2010, the district court denied
the Reps’ motion to alter or amend the judgment, concluding that

the DOL am cus brief submtted in the Novartis case was not

" “Ejusdem generis” is “[a] canon of construction hol di ng that

when a general word or phrase follows a list of specifics, the
general word or phrase will be interpreted to include only itens
of the sanme class as those listed.” Black’s Law Dictionary 594
(9th ed. 2009).
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entitled to deference under either Chevron or Auer, both of
which set forth highly deferential standards. See Chri stopher,
2010 W 396300, at *2. The district court further concl uded
that the Department’s regulations “only marginally expound upon
the statutory definition” and “largely repeat the statutory
language.” 1d. at *1. By failing to give the highest |evel of
deference to the Department’s regulations or, alternatively, to
its interpretation of those regulations, as set out in the
Preanbl e, WH opinion letters and FOH, and the DCL brief, the
district court comitted error.?8

Al t hough Congress included the outside sales exenption in
enacting the FLSA in 1938, it provided no definitions, guidance,
or instructions as to its neaning. See 69 Fed. Reg. at 22,123.
Rat her than define the section 13(a)(1l) exenptions in the
statute, Congress granted the Secretary of Labor broad authority
to “define and delimt” these ternms “fromtine to tinme by
regul ations.” 69 Fed. Reg. at 22,123. A unani nous Suprene
Court reaffirmed the broad nature of this delegation in Auer,
519 U. S. at 456, stating that the “FLSA grants the Secretary
broad authority to ‘defin[e] and delimi[t]’ the scope of the

exenption for executive, adm nistrative and professionals

8 The Secretary recogni zes that the district court was

specifically addressing the deference to be accorded to her

am cus brief’s interpretation of the regulations. However, the
broader issue of deference to Secretary’s regulations was also
necessarily before the court.
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enpl oyees.” See Spradling v. Gty of Tulsa, 95 F.3d 1492, 1495
(10th G r. 1996) (the Department “is responsible for determ ning
the operative definitions of these terns through interpretive
regul ations”), cert. denied, 519 U S 1149 (1997); Dal heimv.
KDFW-TV, 918 F.2d 1220, 1224 (5th Gr. 1990) (the FLSA “enpowers
the Secretary of Labor’” to define by regulation the terns
executive, admnistrative, and professional). The regulations
promul gated pursuant to this express del egation of authority by
Congress, and after notice and conment (i.e. legislative rules),
are entitled to controlling deference. See Chevron, 467 U S. at
843-44; see also Long Island Care at Honme, Ltd. v. Coke, 551
U S. 158, 165-68, 171-74 (2007); National Cable & Tel ecomms.
Ass'n v. Brand X Internet Servs., 545 U. S. 967, 980 (2005);
United States v. Mead Corp., 533 U S. 218, 229-30 (2001).

The Department’s regulations provide substantial detail as
to the definition and application of the exenption. Those
regul ati ons define the statutory phrase “outside salesman,”

di scuss the primary duty of an outside sal esman, define “primry
duty, ” and expound upon what constitutes outside sal es work.

See 29 C.F.R 541.500(a)(1), 29 CF.R 541.700, 29 CF.R
541.501. The regulations further explain the exenption by

di stingui shing pronotional work related to sal es nade by ot her

i ndividuals fromsales qualifying for the outside sales

exenption. See 29 C.F.R 541.503(a). As such, contrary to the
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district court’s conclusion, the Department’s regulations
addressing this exenption do far nore than nerely “parrot” the

| anguage of the FLSA. See, e.g., Harrell v. U S. Postal Serv.,
445 F. 3d 913, 925 (7th Cr. 2006) (“[Tlhe regulation goes beyond
the mere recitation of the statutory | anguage and speaks to the
issue presented in this case.”); Jirak, 2010 W. 2331098, at *6
(“The regulations . . . go further and provide guidance directly
applicable to the issue in this case: when the outside sales

exenption applies.”).®

In fact, the regul ations thensel ves | ead
to the conclusion that the Reps’ promotional work does not
qualify for the outside sal es exenption

To the extent that the plain | anguage of the Departnent's
outside sales or adm nistrative regul ations are deened to be
anbi guous, courts nust give controlling deference to the
Department’s interpretation of its own regul ations unless such
interpretation is plainly erroneous or inconsistent wth those
regul ations. See Federal Express Corp. v. Hol owecki, 552 U S.
389, 397 (2008); Auer, 519 U. S. at 461. This principle holds

true whether the Secretary’s interpretation is found in a

Preanble to a final rule published in the Federal Register, an

® onzales v. Oregon, 546 U.S. 243 (2006), which the district
court cited in support of not according deference, is inapposite
as applied to the Department’s regulations for several reasons.
As di scussed supra, the Secretary pronul gated the regul ati ons
pursuant to an express del egation by Congress. |In addition, the
regul ati ons here do nore than sinply restate the terns of the
statute itself.
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opinion letter or other interpretive materials, or a |egal

brief. See, e.g., Coke, 551 U S. at 171 (controlling deference
to Departnent’'s Advisory Menorandum i ssued during the course of
l[itigation); Auer, 519 U S. at 462 (controlling deference to
legal brief); cf. Disability Law Cr., Inc. v. Anchorage Sch.
Dist., 581 F.3d 936, 939-40 (9th Cr. 2009) (“where an agency is
tasked with adm nistering a statute, we defer to its
interpretation of the statute so long as the statute itself is
silent or ambi guous on the issue and the agency’s interpretation
is not arbitrary or capricious. An agency’s interpretation
expressed in an amcus brief receives the sane deference.”)
(citing Chevron, 467 U. S. at 842-43, and Hertzberg v. Dignity
Partners, Inc., 191 F.3d 1076, 1082 (9th Cr. 1999), which in
turn cites to Auer, 519 U S. at 462). Accordingly, the district
court’s conclusion that the DOL brief that had been filed in the
Novartis case was not entitled to any deference constituted
error. The DCOL brief, together with the WH opinion letters and
FOH, is entitled to controlling deference to the extent the
regul ati ons thensel ves are not found to be controlling. See
Jirak, 2010 WL 2331098, at *7 (“[P]Jursuant to both the plain

text of the outside sales exenption and the DOL’s interpretation
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of it, Representatives fail to satisfy the primary duty test of

the exemption because they do not ‘make sales’ under the

statute.”).1C

0 |n addition to the outside sal es exenption, the parties al so

briefed the applicability of the adm nistrative exenption before
the district court. See 29 U S.C. 213(a)(1l). However, the
district court declined to address the applicability of this
exenption. It is the Secretary’s position that the Reps are not
exenpt under the adm nistrative exenption, as they do not
exerci se discretion and i ndependent judgnent with respect to
matters of significance. Under the Departnent's admi nistrative
exemption regulations, an “enpl oyee enpl oyed in a bona fide
adm ni strative capacity" neans "any enployee . . . [w hose
primary duty is the performance of office or non-nmanual work
directly related to the managenent or general business
operations of the employer or the employer’s customers[] and

: [w] hose primary duty includes the exercise of discretion
and i ndependent judgnent with respect to matters of
significance.” 29 C.F.R 541.200(a)(2)-(3). The requirenent
that the enployee's primary duty include the exercise of
di scretion and independent judgment “i nvol ves the conpari son and
t he eval uation of possible courses of conduct, and acting or
maki ng a deci sion after the various possibilities have been
considered. The term ‘matters of significance’ refers to the
| evel of inportance or consequence of the work performed.” 29
C.F.R 541.202(a). Although Reps work independently (i.e.,
w t hout direct supervision), determne what tine of day to visit
t he physicians on their lists, and deci de how best to execute
their presentations wthin clearly prescribed paraneters, this
does not suffice to qualify for the adm nistrative exenption
The Reps do not performany primary duties that are |argely
conparable to those found in 29 C F.R 541.202(b), such as
formul ati ng or inplenenting managenent policies, utilizing
authority to deviate from established policies, providing expert
advi ce, or planning busi ness objectives.
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CONCLUSI ON

For the foregoing reasons, this Court should reverse the
district court’s decision and conclude that the outside sales
exenption does not apply to the Reps in this case.
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