OCR Quick Facts

Disability Discrimination

The Officeof Civil Rights (OCR) managesthe Department of Commerce' s Equal Employment Opportu-
nity (EEO) Complaint Processand other EEO programs. Thisfact sheet includesbas cinformation about
employment discrimination based on disability, whichisprohibited by the Rehabilitation Act of 1973.

Q. What protections do
Commer ce employees and
job applicantshavefrom dis-
crimination based on disabil-
ity?

A. The Rehabilitation Act
makesit unlawful to discrimi-
natein employment against a
qualifiedindividua withadis-
ability. It also protectsemploy-
eesfrom discrimination based
onther family, business, socia
or other relaionship or associa
tionwithanindividua witha
disability. Inaddition, the Re-
habilitation Act requiresfedera
agenciesto providereasonable
accommodation for theknown
disabilitiesof quadifiedemploy-
ees and job applicants unless
such accommodation would
impose an undue hardship on
the agency's operation of its
program.

To be protected, aperson must
bea“qudifiedindividua witha
disability” as defined by the
Rehabilitation Act andimple-
menting regulations.

Q. DoestheAmericanswith
DisabilitiesAct (ADA) ap-
ply to federal employees?

A. No. The standards used to
determine violations of the

RehabilitationAct arethesame
standards applied under the
employment provisions of the
ADA (Title 1). However, the
ADA itself does not apply to
Federa employment.

Q. Who is an “individual
with adisability?”

A. An individual with a
disability isaperson who:

* has a physical or mental
impairment that substantially
limits one or more magjor life
activities,

e hasarecord of such anim-
pairment; or

* isregarded ashavingsuchan
imparment.

A major lifeactivity isafunc-
tionthat theaverage personin
the generd population can per-
formwithlittleor nodifficulty.
Magor lifeactivitiesincludecar-
ingfor onesdlf, seeing, hearing,
walking, breathing, speaking,
learning, Sitting, Sanding, lifting,
reaching, and working.

Animpair ment substantially
l[imitsamajor lifeactivity if
it prevents a person from
performing an activity or Sig-

nificantly restrictstheir ability
to performtheactivity.

Thedetermination of whether an
individua hasadisability isnot
necessarily based on the name
or diagnosis of theimpairment
the person has, but rather, onthe
effect of that impairment onthe
lifeof theperson. Thesametypes
of impairmentsoftenvary inse-
verity and oftenrestrict different
peopleindifferent waysdepend-
ingonthe stage of thedisease or
disorder, the presence of other
impairments that combine to
maketheimpai rment disabling,
or many other factors. The ef-
fects of measuresto correct or
mitigateanimpa rment must aso
betakeninto account when judg-
ing whether apersonissubstan-
tidly limitedinamgor lifeactiv-
ity. Thus, whether anindividual
hasadisability isanindividual-
izedinquiry.

Q. Whenisan employeeor
applicant with a disability
“qualified” under theReha-
bilitation Act?

A. Aqualifiedindividual with
adisability isaperson who:

* has the skills, experience,
education, and other require-
mentsof thejob theindividual
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holdsor isseeking, and

* canpaformtheessentid func-
tionsof thepostionwith or with-
out reasonable accommodation.

Essentia functionsarethe
basicjob dutiesthat an
employeemust beableto
perform, with or without
reasonabl e accommodation.
Factorsto consider in deter-
miningif afunctionisessentia
indude:

* whether theposition existsis
to perform that function,

* theavailability of other
employeesto performthe
function, and

* thedegree of expertise or
skill requiredto performthe
function.

Q. Isaperson who hashbeen
certified as a disabled vet-
eran automatically covered
under the Rehabilitation
Act?

A. No.Anindividual who has
arecord of adisability under
other lawsor regulationsisnot
necessarily covered by the Re-
habilitation Act. Other laws
may definetheterm* disability”
differently. Anindividudized in-
quiry isstill necessary whenan
individua hasbeen certified as
having adisability for other pur-
poses, such as veterans pro-

grams, state vocational and re-
habilitation programs, or dis-
ability retirement programs.

Q. Areindividualswho use
drugsillegally protected by
theRehabilitation Act?

A. No.Anyonewhoiscurrently
usingdrugsillegaly isnot pro-
tected by the RehabilitationAct
and may bedenied employment
or fired onthebasisof suchuse.
Thelaw doesnot prevent em-
ployersfromtesting applicants
or employeesfor currentillegal
drug use, or from making em-
ployment decisions based on
verifiableresults.

Q. What kindsof discrimina-

tory practices are prohib-
ited?

A. ltisillega to discriminate
based on disability injob appli-
cation procedures, hiringandfir-
ing, promotion, compensation,
jobtraining, or any other term,
condition, or privilege of em-
ployment.

Discriminatory practicesalso
indude:

* harassment based on disabil -
ity;

* retdiationagaing anindividua
forfilingachargeof discrimina-
tion, participatinginaninvesti-
gation, or opposing discrimina-

tory practices,

* employment decisions based
on stereotypes or assumptions
about the abilities, traits, or per-
formance of peoplewith dis-
abilities; and

* denial of reasonable accom-
modation for adisability. Itis
unlawful to deny reasonableac-
commodationsto quaifiedindi-
vidua swith adisability unless
doing sowould creste an undue
hardship for theemployer. For
moreinformation on reasonable
accommodation, see Depart-
ment Adminigrative Order 215-
10.

Q. How can | raisea claim
of disability discriminationin
the EEO complaint process?

A. Thefirst step isto see an
EEO Counselor. To preserve
your right tofileaformal com-
plaint, you must do thiswithin
45 days of the action you be-
lieveisdiscriminatory or when
you first knew or should have
known of the possiblediscrimi-
nation. Contact your bureau
EEO Officer toinitiate counsdl -
ing. Your EEO Counselor will
explantheEEO Complaint Pro-
cessand can also giveyouin-
formation about other possible
avenues of redress for your
dam.
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