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STATUTES, REGULATIONS, AND OTHER REFERENCES 

 Applicable statutes and regulations are contained in an Addendum to the 

Opening Brief of CFIF, which has been adopted by HLF.  Additional materials 

referenced herein are set forth in the addendum bound with this brief 

SUMMARY OF THE REPLY 

 Rep. Van Hollen relies entirely on fundamentally distinct case law to 

establish standing.  Opp. Br. at 19-24.  He seeks judicial intervention to regulate 

inarguably legal conduct of third-party independent speakers, over which the FEC 

has the least authority to regulate.  Rep. Van Hollen made no assertion of 

underlying illegal conduct and failed to show any imminent or concrete harm 

stemming from the possible future actions of a hypothetical third-party.  In 

attempting to show some concrete injury, he revealed that his true intent in 

obtaining disclosure is to suppress the independent speech of those who oppose his 

election to office. 

 In his Brief, Rep. Van Hollen persists in claiming that BCRA’s 

electioneering communications reporting provisions are unambiguous and attempts 

to minimize the Constitutional concerns raised by the breadth of the unprecedented 

disclosure he seeks.  Opp. Br. at 31-49.  HLF reiterates that Congress’ blanket 

prohibition of corporate-funded electioneering communications precludes the 
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district court’s conclusion that Congress spoke directly to the precise issue before 

this Court.  Further, the district court expressly declined to address the precise 

issue before it, and invalidated the FEC’s 2007 regulation without engaging in step 

two of the Chevron analysis.  The district court reached contradictory conclusions 

of law when it invalidated the 2007 regulation on the basis of unambiguous 

statutory language, while simultaneously reinstituting a 2003 regulation that 

substituted key terms precisely because the same statutory language was 

ambiguous.   

 This Court’s de novo review is not disputed.  Because Rep. Van Hollen 

asserted nothing more than a generalized grievance about the legal conduct of 

independent third-party speakers, this Court should decline to recognize his 

standing and the case should be dismissed in its entirety.  In the alternative, this 

Court should reverse the decision of the lower court for its failure to address its 

apparently contradictory legal conclusions, or to otherwise set forth a well-

supported rule of law in accordance with step two of the Chevron analysis. 
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ARGUMENT 

I. Representative Van Hollen Lacks Standing to Challenge 11 C.F.R. § 
104.20(c)(9). 

 

 Unlike the claims presented in Akins and Shays III, Rep. Van Hollen makes 

no assertion that government regulation of hypothetical third-party conduct 

somehow obscures or permits illegal activity.  Akins and Shays III were premised 

upon assertions that federal regulation permitted or masked illegal conduct, and 

contained accompanying allegations of improper conduct or action by the FEC.  

FEC v. Akins, 524 U.S. 11, 21 (1998); Shays v. FEC (Shays III), 528 F.3d 914, 923 

(D.C. Cir. 2008).  Although standing does not depend on an assertion that 

particular conduct is illegal, the standing analysis “often turns on the nature and 

source of the claim asserted.”  McConnell v. FEC, 540 U.S. 93, 227 (2003).  

 The judicial intervention Rep. Van Hollen seeks involves government 

regulation of third-party independent speech, over which the FEC has the absolute 

lowest level of regulatory authority.  This Court made clear that independent 

speakers, like HLF and CFIF, are only subject to FEC regulation under the most 

narrow of circumstances: 

Supreme Court decisions reflect [] the commonsense proposition that 
regulation of non-profits does not fit within the anti-corruption 
rationale, which constitutes the sole basis for regulating campaign 
contributions and expenditures.  See Davis [v. FEC, 554 U.S. 724 
(2008)]. . . . [M]ere donations to non-profit groups cannot corrupt 
candidates and officeholders. . . .  [I]t is ‘implausible that 
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contributions to independent expenditure political committees are 
corrupting.’  N.C. Right to Life [v. Leake, 525 F.3d 274, 293].  And to 
the extent a non-profit then spends its donations on activities such as 
advertisements, get-out-the-vote efforts, and voter registration drives, 
those expenditures are not considered corrupting, even though they 
may generate gratitude from and influence with officeholders and 
candidates. 
 

Emily’s List v. FEC, 581 F.3d 1, 11 (2008) (emphasis in original). 

 Further, the causation and redressability requirements for standing are 

“ordinarily ‘substantially more difficult’ to establish where, as here, a plaintiff 

challenges the government’s regulation of a third party.”  LaRoque v. Holder, 650 

F.3d 777, 790 (D.C. Circ. 2011) (subsequently dismissed on other grounds) citing 

Lujan v. Defenders of Wildlife, 504 U.S. 555, 562 (1992).  To establish standing 

when challenging regulation of third-party conduct, Rep. Van Hollen must show 

that either: A) the government action permits third-party conduct that would 

otherwise be illegal1; or B) “the record present[s] substantial evidence of a causal 

relationship between the government policy and the third-party conduct, leaving 

little doubt as to causation and the likelihood of redress.”  National Wrestling 

Coaches Ass’n v. Dept. of Education, 366 F.3d 930, 940-42 (D.C. Cir. 2004); see 

McConnell, 540 U.S. at 225 (noting that the plaintiff bears the burden of 

                                                           
 

1 There is no doubt that the receipt and spending of funds by the relevant regulated 
groups is legal.  The issue presented by this challenge is what disclosure 
obligations apply to these speakers. 
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“demonstrat[ing] an injury in fact. Which is concrete, distinct and palpable, and 

actual or imminent.”) (internal citations omitted).   

 Rep. Van Hollen argues that “[t]he standing allegations in [his] complaint 

track those found sufficient in Shays III.”  Opp. Br. at 20.  The rote recitation of 

standing claimed here may be the same as was alleged by the same attorneys in 

Shays III, but the nature of the underlying activity is fundamentally different.  A 

finding of standing based on nothing more than a general reliance on Akins and 

Shays III, fails to take into account the “nature and source” of the claims asserted, 

and effectively eliminates the case or controversy requirement of Article III, 

Section 2 of the Constitution.    

A. The nature of the claim asserted - regulation of third-party independent 
speech protected by the First Amendment 

 
 The Shays III Court paralleled the injury complained of with that recognized 

in Akins, noting that the “injury [] seems concrete and particular.”  Id.  The Court 

then concluded that the “injury is fairly traceable to the FEC because it is caused 

by the Commission’s rule, and the injury would be redressed were this court to 

invalidate the rule.”  Id. 

 Rep. Van Hollen asks the judicial branch to essentially make public the 

donor lists of any organization that engages in speech related to public policy close 
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in time to elections.2  The district court’s brief consideration of standing falls far 

short of upholding the bar Rep. Van Hollen must meet to compel disclosure of 

nearly all donors to independent organizations engaging in conduct that is not only 

legal, but a fundamentally protected Constitutional right.   

B. Representative Van Hollen failed to establish informational or 

competitor standing 

  Rep. Van Hollen now claims that he seeks only the information to which 

BCRA entitles him, which he characterizes as “information about all contributors 

financing electioneering communications.”  Opp. Br. at 22.  In prior submissions to 

the courts, his claims were far less vague, as he revealed how he intends to use the 

information sought.  See J.A. 13 at ¶ 11 (“[He] will not be able to respond by . . . 

drawing to the attention of the voters in his district the identity of the persons who 

fund such ads.”); see also J.A. 93 at ¶ 4 (“I cannot draw attention to the person or 

persons who finance ‘electioneering communications’ about me and thereby put [] 

them in their proper context for voters to consider.”) 

 Rep. Van Hollen does not seek to expose or end illegal conduct that is 

permitted by FEC regulation, as Rep. Shays claimed in Shays.  The information 

                                                           
 

2 See also Emily’s List, 581 F.3d at 8-11, for discussion of the application of the 
anti-corruption rationale with respect to organizations that do not make 
contributions to candidates.  
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that he claims to seek will not permit him to “draw attention to the person or 

persons who finance ‘electioneering communications.’”  Id.  One can fairly 

conclude that Rep. Van Hollen simply seeks this information that will allow him to 

shine an accusatory light on and intimidate those who might exercise their right to 

engage in Constitutionally-protected speech.  See Brief of Sen. McConnell, as 

Amicus Curiae at 22-3 (citing various public statements that show Rep. Van 

Hollen’s motive “is not more information for the public, but less political speech 

from adversaries.”).3  The various descriptions of potential “harm” may not even 

rise to the level of “generalized grievances” – they may be entirely hypothetical: 

Rep. Van Hollen likely will be subjected to attack ads . . . and will not 
be able to respond by drawing to the attention of the voters in his 
district the identity of persons who fund such ads.   
 

J.A. 13 at ¶ 11 (emphasis added).  Rep. Van Hollen subsequently made clear that 

his alleged “injury” may exist only in his own mind: 

 I will be forced to raise money, campaign, and attempt to discharge 
my important public responsibilities in a system that is widely 
perceived to be, and I believe in many respects threatens to be, 
significantly corrupted by non-disclosure of the sources of funds of 
‘electioneering communications.’ 
 

J.A. 93 at ¶ 4 (emphasis added).   

                                                           
 

3 The complete cessation of electioneering communications since March 30, 2012, 
reinforces Senator McConnell’s point and demonstrates the suppressing effect of 
Rep. Van Hollen’s position.  See Opening Brief of HLF at 12. 
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 In the decade that the electioneering communication rule has been in effect, 

no person has ever broadcast an “electioneering communication” containing a 

reference to Rep. Van Hollen, meaning also that no person has ever reported such 

an “electioneering communication” while omitting the donor information that Rep. 

Van Hollen seeks.  Although the occurrence of harm is not required for standing in 

all instances, there must be a showing of “actual or imminent, concrete injury-in-

fact that is caused by the challenged regulations implementing” BCRA.  Shays I, 

414 F.3d at 89, 115 (Henderson, J., dissenting).  It is difficult to imagine a less 

particularized and concrete injury than one that a challenger believes “in many 

respects threatens to be” in existence at some undefined time.  J.A. 93 at ¶ 4. 

 This Court’s analysis of “competitor standing” in the political arena should 

reflect a degree of skepticism towards finding standing.  See id. at 120 n. 4 

(Henderson, J., dissenting) (“In the past we have consistently viewed competitor 

standing in the political arena with skepticism.”).  Rep. Van Hollen has not met the 

“substantially more difficult bar” required to establish causation and redressability.  

LaRoque, 650 F.3d at 790 (subsequently dismissed on other grounds) citing Lujan 

v. Defenders of Wildlife, 504 U.S. 555, 562 (1992).  Due in large part to the district 

court’s refusal to analyze Rep. Van Hollen’s claims of competitor standing, there is 

considerable doubt about the existence of any causal relationship between the 

challenged regulation and hypothetical third-party conduct.  
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 A federal district court recently limited the extent of permissible disclosure 

in a state statute, reasoning that, the “flood of information” sought did “not bear a 

sufficient relationship to the interest of providing the electorate with meaningful 

information as to who is speaking in electioneering communications.”  Center For 

Individual Freedom, Inc. v. Tennant, No. 1:08-cv-00190, 2011U.S. Dist. LEXIS 

78514, at *167-69, (S.D.W.Va. July 18, 2011).4  Similarly, the information Rep. 

Van Hollen believes he is entitled to would provide him with a list of persons who 

may or may not have contributed funds over a specific dollar amount to an 

organization, which were subsequently used to finance an advertisement.  Rep. 

Van Hollen would be more likely to find a needle in a haystack than to pinpoint 

dollars directly funding an electioneering communication.  That task is made 

nearly impossible because all dollars look the same, while needles are at least 

readily distinguished from hay. 

Courts risk entirely removing the bar of standing by permitting judicial 

intervention premised upon a showing that Rep. Van Hollen, or any other voter, 

“believe[s]” that the integrity of the electoral system “in many respects threatens to 

be” diminished by some hypothetical future harm supposedly caused by a third 
                                                           
 

4 In his reply, Rep. Van Hollen states that the court in Tennant “made no attempt to 
square its ruling with Citizens United.  Opp. Br. at 40.  A cursory glance at the 
decision reveals that this statement is entirely unfounded and misleading, as 
Citizens United is cited throughout the decision. 
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party engaging in unquestionably legal free speech.  J.A. at ¶ 4.  If vague claims of 

this nature are deemed to satisfy the Constitutional requirements of standing, there 

is no longer any imaginable instance in which a voter cannot avail himself of a 

judicial remedy where a political one is more appropriate, but perhaps less likely. 

II. The District Court Erred in Denying Chevron Deference because the 
Statute is Ambiguous. 
 

 Nothing could more readily demonstrate the statute’s ambiguity than 

developments following the district court’s opinion, of which this Court may take 

judicial notice. 5  The FEC recently issued a press release to provide the regulated 

community with guidance for reporting electioneering communications.  The press 

release explains that the agency’s position is set out in reliance on the district 

court’s interpretation of terms used in the 2003 regulation that was interpreting 

BCRA’s electioneering communications reporting provisions.6   

 This makes clear that the district court erred in concluding that the reporting 

requirements at issue are easily understood and applied without the guidance 

provided by the 2007 regulation.  J.A. 158 at n. 8.  Rep. Van Hollen’s argument 

that “BCRA unambiguously speaks to the precise question at issue” is readily 

                                                           
 

5 Press Release, FEC Statement on Van Hollen v. FEC, (July 27, 2012) (available 
at http://fec.gov/press/press2012/20120727_VanHollen_v_FEC.shtml). 
6 See Id.  (“[T]he district court vacated [§ 104.20(c)(9)] and reinstated the 
Commission’s [2003] regulation.”). 
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refuted by the FEC’s press release.  Opp. Br. at 25.  The district court posed the 

following question, apparently believing it to be rhetorical and easily answered in 

the negative: 

Is it really difficult to determine if dues paid in return for the benefits 
of membership are ‘donations,’ or if . . . customers who pay for goods 
and services are a corporation’s ‘donors?’ 
 

J.A. 158 at n. 8.  The Commission endeavored to answer that question by 

interpreting and applying “contributor,” “donor,” and “donation” as the court 

interpreted their meanings.   

 The Commission’s press release restated the district court’s footnoted 

question, and turned it into a declaratory series of statements exempting 

“dues paid in return for the benefits of membership” from the meaning of 

“donations,” and “customers who pay for goods and services” from the 

meaning of “donors.”  FEC Statement citing J.A. 158 at n. 8.  In fact, it is 

really difficult to determine what Congress intended when it enacted 

BCRA’s electioneering communications reporting provisions. 7 

                                                           
 

7 Notice of Proposed Rulemaking: Reporting, 67 Fed. Reg. 64,555, 64560 (Oct. 21, 
2002).  Immediately following BCRA’s enactment, the FEC identified the 
ambiguity created by Congress’ use of “contributors who contributed” without 
definition.  The Commission determined that Congress could not have intended to 
use “contribution” as defined in BCRA and promulgated a regulation substituting 
“donors” and “donated” for “contributors” and “contributed.”   
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 The exemptions provided are far from easily applied, subjecting 

corporations, trade associations, and other membership organizations alike 

into a morass of regulatory compliance.  Nowhere in the 2003 regulation is 

there an explanation of “dues paid in return for the benefits of 

membership.”8  There is no guidance for what constitutes a benefit of 

membership and no acknowledgement of the various potential classifications 

of “dues” received by certain organizations.  Further, there is no certainty as 

to who will be considered “customers,” or whether there must be some fair 

market value standard to “pay for goods and services.” 

 The publicly-available tax filings of various groups of potentially 

regulated entities provide concrete examples of this persistent ambiguity.9    

The American Federation of Teachers, with over $173 million in total 

revenue, would report no donors to the FEC under this rule because it 

qualifies nearly all of its revenue as “membership dues” and reports no 

contributions received.10  In direct contrast, the American Civil Liberties 

Union, with over $30 million in total revenue, would report the name and 
                                                           
 

8 Regulations contained in 11 C.F.R. § 114 discuss membership organizations, but 
the phrase appears nowhere in the decision below or the press release. 
9 Assume, for purposes of this illustration, that the groups referenced below 
triggered electioneering communications reporting requirements in the tax year 
cited by engaging in covered speech. 
10  See AFL-CIO Form 990 at 1, 9 (2010). 
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address of every single donor who gave more than $1,000 (regardless of how 

much the ACLU spent on electioneering communications) because it 

classifies almost all its total revenue in a mixed bag IRS category of “all 

other contributions, gifts, grants, and similar amounts.”11 

 The American Bar Association provides another example of the 

ambiguity apparent in “dues paid in return for the benefits of membership.”  

The ABA, with $140 million in total revenue, allocates over $6 million 

dollars to the sundry category, “all other contributions, gifts, grants, and 

similar amounts.”12  However, the ABA separates out “meeting fees,”13 

“publication revenue,”14 “advertising,”15 and “membership dues”16 revenue.  

Can even three members of the ABA readily agree on what “benefits of 

membership” are derived from payment of dues? 

 Additionally, members of a labor organization may disagree on what 

the “benefits” of membership are in their particular union.  The unions 

                                                           
 

11 See ACLU Form 990 at 1, 9 (2010). 
12 See ABA Form 990 at 1, 9 (2010). 
13 Id. at 9, Line 2a (approximately $26 million). 
14 Id. at 9, Line 2b (approximately $13 million). 
15 Id. at 9, Line 2c (approximately $3 million). 
16 Id. at 9, Line 2d (approximately $75 million). 
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themselves may asses different values fairly attributed to the benefits of 

membership.17 

 There are multiple equally unavailing applications of “customers who 

pay for goods and services” that might be exempt from the meaning of 

“donors” as it is currently understood.  Without, for example, a requirement 

of at least fair market value, it would be entirely permissible for a 

corporation or labor organization to “sell” nearly valueless ‘widgets’ to 

“customers” who give multiple millions of dollars, but not disclosable at all 

because they receive a good in return for their funds. 

 Would corporations that pay to sponsor a local non-profit 5K fun run 

in exchange for advertising placed on a commemorative t-shirt be a 

“donor?”  Would corporations that pay a non-profit for advertisement in the 

non-profit’s publication qualify as a “donor?”  What about a person who 

buys a corporate bond?  There are countless possible exemptions under the 

2003 regulation, as interpreted by the district court and reflected in the press 

release, that serve to illustrate the ambiguity of BCRA’s electioneering 

                                                           
 

17 See e.g., the Supreme Court’s description of dues paid to the SEIU in Knox v. 
SEIU, 132 S. Ct. 2277, 2285 (2012): “Based on the most recently audited year, the 
SEIU estimated that 56.35% of its total expenditures in the coming year would be 
dedicated to chargeable collective-bargaining activities. 
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communications reporting provisions, even under the now restored 2003 

regulation. 

 It is, in fact, “really difficult to determine” what Congress requires of 

those reporting electioneering communications.  J.A. 158.  The exemptions, 

outlined by the district court and apparently adopted by the FEC are based 

upon the district court’s interpretation of terms used in a prior regulation 

promulgated to clarify the ambiguity of “contributors who contributed” in 

BCRA.  The 2003 FEC regulation alone should make it clear that Congress 

did not speak directly to the precise question at issue.  At the very least, it 

illustrates the ambiguity that has been present in the reporting provisions of 

BCRA since it was enacted.  Therefore, the district court erred in reaching 

its conclusion based on step one of the analysis and this Court should 

compel agency deference as required by Chevron. 

III. The District Court’s Failure to Reach Chevron’s Step Two is 
Exposed by Contradictory Conclusions of Law and Reliance 
on Yeskey. 
 

 The district court held that BCRA’s provision for reporting electioneering 

communications was unambiguous, and declined to reach step two of the Chevron 

analysis.  J.A. 164.  The district court then extended its holding to declare valid and 

reinstitute the FEC’s 2003 regulation, which made plain that the language 

Congress used was either ambiguous or nonsensical.  J.A. 173.  When confronted 
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with the contradictory conclusions of law required to make such a ruling, the 

district court expressly declined to “reach th[e] question.”  J.A. at 155 n. 6.  Thus, 

the Court declined to reach the question about the ambiguity of the statutory 

language based solely on its conclusion, as a matter of law, “that the statutory 

language is unambiguous under Chevron step.”  Id.  This Court is now left to 

address the question that the district court created in its holding, but declined to 

reach. 

 The order denying stay and the memorandum opinion did not address or 

resolve the issue, and neither engaged in a meaningful application of Chevron’s 

step one analysis.  Compare J.A. 143-44 (“[W]hether the disclosure requirement 

for corporations and labor unions embodied in [2007 regulation] is contrary to a 

clear statement of Congressional intent . . ., or whether Congress did not speak to 

this precise issue . . .”), with J.A. 172 at n. 1 (“The question presented by this case 

was that the FEC’s sated reason for its promulgation of the [2007] rule was that the 

Supreme Court had altered the landscape – not that Congress had left a gap for the 

agency to fill – so it was incumbent upon the Court to determine what that meant 

under the Chevron test”). 

 The Court in Chevron directly addressed an agency’s revised interpretation 

of a statute, noting that: 
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The fact that the agency has from time to time changed its 
interpretation of the term “source” does not . . . lead us to conclude 
that no deference should be accorded the agency’s interpretation of 
the statute.  An initial agency interpretation is not instantly carved in 
stone.  On the contrary, the agency, to engage in informed 
rulemaking, must consider varying interpretations and the wisdom of 
its policy on a continuing basis. 
 

467 U.S. at 863-64 (emphasis added).  Thus, the FEC was not entirely precluded 

from revising its 2003 interpretation of BCRA.  However, the district court 

declined to address the reasonableness of the FEC’s regulation at Chevron step 

two.   

 Rep. Van Hollen further argues that HLF erred in its distinction of 

Penn. Dep’t of Corrections v. Yeskey, 524 U.S. 206 (1998).  See Opp. Br. at 

33 (explaining that a statute’s text can be unambiguous even where Congress 

did not envision a particular application.).  However, Yeskey is properly 

distinguished for two reasons.  First, the statutes text is ambiguous for the 

various reasons argued herein.  Second, this is not a case in which Congress 

failed to envision this application of its electioneering communications 

reporting provision.  Rather, Congress included an express prohibition of 

this application in BCRA.  It was the Supreme Court that invalidated the 

clearly expressed intent of Congress.  Therefore, Chevron’s step two 

analysis is required to determine the reasonableness of the challenged 

regulation.   
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IV. Broad Disclosure Requirements Are Subject to Exacting Scrutiny. 
 

 Rep. Van Hollen cites to a readily distinguishable line of cases in an attempt 

to support his reckless characterization of a “broad consensus in favor of 

disclosure,” although this case is not a constitutional challenge to the statute.  Opp. 

Br. at 40.   

 In a constitutional challenge, a federal district court recently construed a 

state electioneering communications statute to prevent the type of broad disclosure 

sought in this appeal.  Center For Individual Freedom, Inc. v. Tennant, No. 1:08-

cv-00190, 2011U.S. Dist. LEXIS 78514, (S.D.W.Va. July 18, 2011).  Rep. Van 

Hollen attempts to dismiss the clear application of Tennant to this case with a 

demonstrably false assertion.  Opp. Br. at 40 (“The district court in that case made 

no attempt to square its ruling with Citizens United.).  Clearly, the district court 

applied Citizens United in its analysis upholding the state law.  Tennant, 2011U.S. 

Dist. LEXIS at *89-91. 

 The assertion that courts generally support “disclosure” as an end in itself, is 

simply not supported by the cases Rep. Van Hollen cites.  Of the eight cases cited, 

half are inapplicable because they involved political committees, which are by 

their nature required to disclose all donors.  See Family PAC v. McKenna, --- F.3d 

---, Nos. 10-35832 & 10-35893, 2012 WL 26111 (9th Cir. Jan. 31, 2012) (ballot 

initiative committee that is a political committee under state law); National Org. 
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for Marriage, Inc. v. McKee, 649 F.3d 31 (1st Cir. 2011) (PACs as classified under 

state law); Real Truth About Abortion, Inc. v. FEC, 681 F.3d 544 (4th Cir. 2012) 

(application of FECA to a Section 527 political committee); SpeechNow.org v. 

FEC, 599 F.3d 686 (D.C. Cir. 2010) (application of FECA to a Section 527 

political committee).  The regulation and statutory provision at issue in this case, 

expressly do not apply to organizations that are political committees under FECA.  

Rather, these rules and regulations apply only to entities that are not political 

committees. 

 Additionally, Farris v. Seabrook, 677 F.3d 858 (9th Cir. 2012) is not a case 

supporting a claim of a “broad consensus in favor of disclosure” because that case 

addressed only contribution limits, and did not involve disclosure.  Further 

reducing this alleged “consensus” is the citation to National Org. for Marriage, 

Inc. v. Secretary, No. 11-14193, 2012 WL 1758607 (11th Cir. May 17, 2012) 

(addressing PACs as defined under state law where no disclosure challenge was 

made). 

 There are only two cases cited that can even claim a relationship to the 

matter at hand, which involve entities that are not political committees.  The first, 

Human Life of Washington, Inc. v. Brumsickle, 624 F.3d 990 (9th Cir. 2010), 

affirmed limited independent expenditure disclosure requirements for entities that 

are not political committees that involved no donor disclosure questions.  The 
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second, National Org. for Marriage v. McKee, 669 F.3d 34 (1st Cir. 2012), 

approved a narrow disclosure provision where a national organization solicited 

funds expressly for a specific state ballot measure campaign.  Thus, the “broad 

consensus in favor of disclosure” set forth is more accurately described as a broad 

swath of cases mentioning disclosure in various contexts unrelated to this appeal. 

 This Court should not be swept up in this drive for the most sweeping 

disclosure requirement ever imposed on organizations other than political 

committees.  Although this case is not a Constitutional challenge to the underlying 

statute, the FEC had to keep this underlying constitutional concern in mind.  As 

Chief Judge Riley of the United States Court of Appeals for the Eighth Circuit 

wrote in dissent in Minnesota Citizens Concerned for Life, Inc. v. Swanson (a 

three-judge panel opinion vacated and reheard en banc with decision pending), “A 

state should not be able to sidestep strict scrutiny analysis simply by labeling 

burdensome regulations as a ‘disclosure law’ when the effect, if not the design, is 

to discourage corporate speech …  Allowing such a characterization of our review 

process risks transforming First Amendment jurisprudence into a legislative 

labeling exercise.”  640 F.3d 304, 322 (8th Cir. 2011) (Riley, J., dissenting), 

vacated and reheard en banc, decision pending. 
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V. The FEC’s 2007 Regulation Satisfies Step Two of Chevron. 
 

The FEC’s 2007 regulation was the product of extensive discussion and 

deliberation by the agency.  The Commission undertook a comprehensive 

rulemaking to address the electioneering communication reporting provisions, 

including 25 written comments and two dates of hearings from BCRA’s primary 

co-sponsors and a variety of other entities.  Notice of Proposed Rulemaking: 

Electioneering Communications, 72 Fed. Reg. 50,261 (Aug. 31, 2007) (JA 34-64). 

 The FEC's 2007 rulemaking was a reasonable interpretation of a statute 

containing terms that are undefined and vague in the context of the application of 

the statute to an entire category of potential speakers that Congress intended to 

prohibit from engaging in such communications in the first instance.  The FEC's 

2007 interpretation of the statute through the regulation invalidated by the district 

court was wholly reasonable, and should be reinstated. 

 The Commission acted in an area where “Congress has not spoken clearly, 

and a permissible agency interpretation of the statute merits judicial deference.”  

Bell Atl. Tel. Cos. v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997).  The district 

court failed to engage in any meaningful analysis of Chevron at step two, and also 

failed to rule on the FEC’s authority to revise its 2003 interpretation.   

 Under the district court’s ruling, it is not at all clear why the FEC had 

authority to regulate with respect to the statute underlying the electioneering 
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communications reporting regulation in 2003- and quite clearly changing the 

meaning of the plain statutory language in that instance by substituting the 

statutory terms “contributor” and “contributed” with “donor” and “donated” -  but 

did not have authority to regulate with respect to the exact same statutory provision 

in the wake of a fundamental alteration of the way it could be applied.  The three 

FEC Commissioners who voted to appeal this matter noted, “if BCRA’s 

electioneering communications reporting provision was clear on its face, then it is 

unclear why it is appropriate for the Commission’s now-revived 2003 regulation to 

substitute different terminology with a more ‘clear connotation’ than what was 

used in the statute.”18 

 If the district court intended to set forth a rule of law that an agency may not 

regulate in response to judicial intervention, even where the underlying statutory 

provision was previously deemed ambiguous, then it failed to adequately support 

that conclusion of law.  If the district court intended to declare that BCRA spoke 

clearly to the precise question at issue, the court contradicted itself by validating 

and re-instituting the 2003 regulation substituting words other than those used by 

Congress.  This Court should not excuse the district court’s failure to resolve its 

                                                           
 

18 Statement on Van Hollen v. FEC of Chair Caroline C. Hunter and 
Commissioners Donald F. McGahn and Matthew F. Petersen, available at 
http://fec.gov/law/litigation/van_hollen.shtml. 
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apparently contradictory legal conclusions, or to otherwise set forth a well-

supported rule of law. 

 

CONCLUSION 

 For the above reasons regarding standing, and for those sated in HLF’s 

Opening Brief, this case should be dismissed in its entirety.  In the alternative, the 

decision of the lower should be reversed with respect to its application of the 

Chevron analysis.   
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ADDENDUM 
 
 

a. FEC Statement on Van Hollen v. FEC, (July 27, 2012) (available at 
http://fec.gov/press/press2012/20120727_VanHollen_v_FEC.shtml) 
 
 

b. American Federation of Teachers (AFL-CIO),                                             
IRS Form 990, pp. 1-9 (2009) 
 
 

c. American Civil Liberties Union (ACLU),                                                   
IRS Form 990, pp. 1-9 (2010) 

 

d. American Bar Association (ABA),                                                              
IRS Form 990, pp. 1-9 (2010) 
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FEC Statement on Van Hollen v. FEC

WASHINGTON – On March 30, 2012, the United States District Court for the District of Columbia, in Van
Hollen v. FEC, Civ. No. 11-0766 (D.D.C. Mar. 30, 2012), found that the Commission regulation at 11 CFR
104.20(c)(9) is invalid.  That regulation, which was adopted in 2007 and governed electioneering
communications by corporations and labor organizations, required that their donors be disclosed only if their
donations were “made for the purpose of furthering electioneering communications.”  The district court
found that this limitation on disclosure contravened Congress’s intent and noted that the Commission’s
pre-2007 regulation “did not add an intent requirement.”  Van Hollen, No. 11-0766, slip. op. at 25 n.8
(D.D.C. Mar. 30, 2012).  On April 27, 2012, the district court vacated the regulation at 11 CFR 104.20(c)(9)
and reinstated the Commission’s prior regulation at 104.20(c), which was promulgated on December 17,
2002 and was in effect until December 25, 2007.  Van Hollen, Civ. No. 11-0766 (D.D.C. Apr. 27, 2012). 

Both the district court, in its April 27 ruling, and the United States Court of Appeals for the District of
Columbia Circuit, Van Hollen, No. 12-5117 (D.C. Cir. May 14, 2012), denied motions by defendant-
intervenors Center for Individual Freedom and Hispanic Leadership Fund to stay the district court’s order
pending appeal.1    

The Commission is providing this public statement outlining how it will comply with the district court’s
opinion and order pending the appeal of the case:

Effective March 30, 2012, persons making disbursements for electioneering communications should
report “the name and address of each donor who donated an amount aggregating $1,000 or more to
the person making the disbursement, aggregating since the first day of the preceding calendar
year.”  11 CFR 104.20(c)(8) (effective Feb. 3, 2003 to Dec. 25, 2007); Explanation and Justification
for Final Rules on Bipartisan Campaign Reform Act of 2002 Reporting, 68 FR 404, 419 (Jan. 3,
2003), available at http://sers.nictusa.com/fosers/viewreg.htm?regno=2002-02&docno=1024. 
Until such time as the Van Hollen case is resolved on appeal or the Commission adopts a new
regulation or explanation of its rules, the Commission intends to comply with the district court and
D.C. Circuit’s interpretation of the words “contributor” at 2 U.S.C. 434(f)(2)(F) and “donor” and
“donation” in 11 CFR 104.20(c) as follows: 

“[‘Contributor’] applies to all contributors regardless of their subjective purpose in
contributing.”  Van Hollen, No. 12-5117, slip op. at 4 (D.C. Cir. May 14, 2012).

A “contributor” is “a person who gives money without expectation of service or property or
legal right in return.”  Van Hollen, No. 11-0766, slip. op. at 27 (D.D.C. Mar. 30, 2012). 
Likewise, a “donor” making a “donation” is a person who is “providing something for
nothing.” Id. at 25 n. 8. 

“Dues paid in return for the benefits of membership” are not “donations.”  Id. 

“[I]nvestors who pay for shares of stock” are not “donors.”  Id. 

“[C]ustomers who pay for goods and services” are not “donors.”  Id. 

For further guidance on 11 CFR 104.20, persons reporting electioneering communications should
refer to the Commission’s Explanation and Justification for Final Rules on Bipartisan Campaign
Reform Act of 2002 Reporting, 68 FR 404 (Jan. 3, 2003).

Persons with specific questions regarding their reporting obligations may contact the Reports Analysis
Division at (800) 424-9350 (at the prompt, press 5).  Others may contact the Information Division at (800)
424-9530 (press 6).

1. Materials related to Van Hollen v. FEC are available at http://www.fec.gov/law/litigation
/van_hollen.shtml.

 

 

What’s New Library FOIA USA.gov Privacy Links eFiling Inspector General No Fear Act  Subscribe

Federal Election Commission, 999 E Street, NW, Washington, DC 20463 (800) 424-9530 In Washington (202) 694-1000
For the hearing impaired, TTY (202) 219-3336 Send comments and suggestions about this site to the web manager.

 

Skip Navigation

 

Search  ABOUT THE FEC PRESS OFFICE QUICK ANSWERS CONTACT US SITE MAP

Campaign Finance
Disclosure Portal

Meetings and
Hearings

Enforcement
Matters

Help with Reporting
and Compliance

Law, Regulations
and Procedures

News Releases

Weekly Digest

Background Information

20120727_VanHollen_v_FEC http://fec.gov/press/press2012/20120727_VanHollen_v_FEC.shtml

1 of 1 8/1/2012 4:12 AM

USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 34 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 35 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 36 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 37 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 38 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 39 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 40 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 41 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 42 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 43 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 44 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 45 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 46 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 47 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 48 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 49 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 50 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 51 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 52 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 53 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 54 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 55 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 56 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 57 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 58 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 59 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 60 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 61 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 62 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 63 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 64 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 65 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 66 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 67 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 68 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 69 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 70 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 71 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 72 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 73 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 74 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 75 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 76 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 77 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 78 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 79 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 80 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 81 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 82 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 83 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 84 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 85 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 86 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 87 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 88 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 89 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 90 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 91 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 92 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 93 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 94 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 95 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 96 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 97 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 98 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 99 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 100 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 101 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 102 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 103 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 104 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 105 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 106 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 107 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 108 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 109 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 110 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 111 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 112 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 113 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 114 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 115 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 116 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 117 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 118 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 119 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 120 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 121 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 122 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 123 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 124 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 125 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 126 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 127 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 128 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 129 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 130 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 131 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 132 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 133 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 134 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 135 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 136 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 137 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 138 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 139 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 140 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 141 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 142 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 143 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 144 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 145 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 146 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 147 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 148 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 149 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 150 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 151 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 152 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 153 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 154 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 155 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 156 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 157 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 158 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 159 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 160 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 161 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 162 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 163 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 164 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 165 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 166 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 167 of 168



USCA Case #12-5118      Document #1387527            Filed: 08/03/2012      Page 168 of 168


	HLF Reply Draft 8-3 FINAL wout addendum
	Unlike the claims presented in Akins and Shays III, Rep. Van Hollen makes no assertion that government regulation of hypothetical third-party conduct somehow obscures or permits illegal activity.  Akins and Shays III were premised upon assertions tha...
	The judicial intervention Rep. Van Hollen seeks involves government regulation of third-party independent speech, over which the FEC has the absolute lowest level of regulatory authority.  This Court made clear that independent speakers, like HLF and...
	Supreme Court decisions reflect [] the commonsense proposition that regulation of non-profits does not fit within the anti-corruption rationale, which constitutes the sole basis for regulating campaign contributions and expenditures.  See Davis [v. FE...
	Emily’s List v. FEC, 581 F.3d 1, 11 (2008) (emphasis in original).
	Further, the causation and redressability requirements for standing are “ordinarily ‘substantially more difficult’ to establish where, as here, a plaintiff challenges the government’s regulation of a third party.”  LaRoque v. Holder, 650 F.3d 777, 79...
	Rep. Van Hollen argues that “[t]he standing allegations in [his] complaint track those found sufficient in Shays III.”  Opp. Br. at 20.  The rote recitation of standing claimed here may be the same as was alleged by the same attorneys in Shays III, b...
	A. The nature of the claim asserted - regulation of third-party independent speech protected by the First Amendment
	The Shays III Court paralleled the injury complained of with that recognized in Akins, noting that the “injury [] seems concrete and particular.”  Id.  The Court then concluded that the “injury is fairly traceable to the FEC because it is caused by t...
	Rep. Van Hollen asks the judicial branch to essentially make public the donor lists of any organization that engages in speech related to public policy close in time to elections.2F   The district court’s brief consideration of standing falls far sho...
	B. Representative Van Hollen failed to establish informational or competitor standing
	Rep. Van Hollen now claims that he seeks only the information to which BCRA entitles him, which he characterizes as “information about all contributors financing electioneering communications.”  Opp. Br. at 22.  In prior submissions to the courts, h...
	Rep. Van Hollen does not seek to expose or end illegal conduct that is permitted by FEC regulation, as Rep. Shays claimed in Shays.  The information that he claims to seek will not permit him to “draw attention to the person or persons who finance ‘e...
	Rep. Van Hollen likely will be subjected to attack ads . . . and will not be able to respond by drawing to the attention of the voters in his district the identity of persons who fund such ads.
	J.A. 13 at  11 (emphasis added).  Rep. Van Hollen subsequently made clear that his alleged “injury” may exist only in his own mind:
	I will be forced to raise money, campaign, and attempt to discharge my important public responsibilities in a system that is widely perceived to be, and I believe in many respects threatens to be, significantly corrupted by non-disclosure of the sour...
	J.A. 93 at  4 (emphasis added).
	In the decade that the electioneering communication rule has been in effect, no person has ever broadcast an “electioneering communication” containing a reference to Rep. Van Hollen, meaning also that no person has ever reported such an “electioneeri...
	This Court’s analysis of “competitor standing” in the political arena should reflect a degree of skepticism towards finding standing.  See id. at 120 n. 4 (Henderson, J., dissenting) (“In the past we have consistently viewed competitor standing in th...
	A federal district court recently limited the extent of permissible disclosure in a state statute, reasoning that, the “flood of information” sought did “not bear a sufficient relationship to the interest of providing the electorate with meaningful i...
	Courts risk entirely removing the bar of standing by permitting judicial intervention premised upon a showing that Rep. Van Hollen, or any other voter, “believe[s]” that the integrity of the electoral system “in many respects threatens to be” diminish...
	II. The District Court Erred in Denying Chevron Deference because the Statute is Ambiguous.
	Nothing could more readily demonstrate the statute’s ambiguity than developments following the district court’s opinion, of which this Court may take judicial notice. 5F   The FEC recently issued a press release to provide the regulated community wit...
	This makes clear that the district court erred in concluding that the reporting requirements at issue are easily understood and applied without the guidance provided by the 2007 regulation.  J.A. 158 at n. 8.  Rep. Van Hollen’s argument that “BCRA un...
	Is it really difficult to determine if dues paid in return for the benefits of membership are ‘donations,’ or if . . . customers who pay for goods and services are a corporation’s ‘donors?’
	J.A. 158 at n. 8.  The Commission endeavored to answer that question by interpreting and applying “contributor,” “donor,” and “donation” as the court interpreted their meanings.
	The Commission’s press release restated the district court’s footnoted question, and turned it into a declaratory series of statements exempting “dues paid in return for the benefits of membership” from the meaning of “donations,” and “customers who ...
	The exemptions provided are far from easily applied, subjecting corporations, trade associations, and other membership organizations alike into a morass of regulatory compliance.  Nowhere in the 2003 regulation is there an explanation of “dues paid i...
	The publicly-available tax filings of various groups of potentially regulated entities provide concrete examples of this persistent ambiguity.9F     The American Federation of Teachers, with over $173 million in total revenue, would report no donors ...
	The American Bar Association provides another example of the ambiguity apparent in “dues paid in return for the benefits of membership.”  The ABA, with $140 million in total revenue, allocates over $6 million dollars to the sundry category, “all othe...
	Additionally, members of a labor organization may disagree on what the “benefits” of membership are in their particular union.  The unions themselves may asses different values fairly attributed to the benefits of membership.17F
	There are multiple equally unavailing applications of “customers who pay for goods and services” that might be exempt from the meaning of “donors” as it is currently understood.  Without, for example, a requirement of at least fair market value, it w...
	Would corporations that pay to sponsor a local non-profit 5K fun run in exchange for advertising placed on a commemorative t-shirt be a “donor?”  Would corporations that pay a non-profit for advertisement in the non-profit’s publication qualify as a ...
	It is, in fact, “really difficult to determine” what Congress requires of those reporting electioneering communications.  J.A. 158.  The exemptions, outlined by the district court and apparently adopted by the FEC are based upon the district court’s ...
	III. The District Court’s Failure to Reach Chevron’s Step Two is Exposed by Contradictory Conclusions of Law and Reliance on Yeskey.
	The district court held that BCRA’s provision for reporting electioneering communications was unambiguous, and declined to reach step two of the Chevron analysis.  J.A. 164.  The district court then extended its holding to declare valid and reinstitu...
	The order denying stay and the memorandum opinion did not address or resolve the issue, and neither engaged in a meaningful application of Chevron’s step one analysis.  Compare J.A. 143-44 (“[W]hether the disclosure requirement for corporations and l...
	The Court in Chevron directly addressed an agency’s revised interpretation of a statute, noting that:
	The fact that the agency has from time to time changed its interpretation of the term “source” does not . . . lead us to conclude that no deference should be accorded the agency’s interpretation of the statute.  An initial agency interpretation is not...
	467 U.S. at 863-64 (emphasis added).  Thus, the FEC was not entirely precluded from revising its 2003 interpretation of BCRA.  However, the district court declined to address the reasonableness of the FEC’s regulation at Chevron step two.
	Rep. Van Hollen further argues that HLF erred in its distinction of Penn. Dep’t of Corrections v. Yeskey, 524 U.S. 206 (1998).  See Opp. Br. at 33 (explaining that a statute’s text can be unambiguous even where Congress did not envision a particular ...
	IV. Broad Disclosure Requirements Are Subject to Exacting Scrutiny.
	Rep. Van Hollen cites to a readily distinguishable line of cases in an attempt to support his reckless characterization of a “broad consensus in favor of disclosure,” although this case is not a constitutional challenge to the statute.  Opp. Br. at 4...
	In a constitutional challenge, a federal district court recently construed a state electioneering communications statute to prevent the type of broad disclosure sought in this appeal.  Center For Individual Freedom, Inc. v. Tennant, No. 1:08-cv-00190...
	The assertion that courts generally support “disclosure” as an end in itself, is simply not supported by the cases Rep. Van Hollen cites.  Of the eight cases cited, half are inapplicable because they involved political committees, which are by their ...
	Additionally, Farris v. Seabrook, 677 F.3d 858 (9th Cir. 2012) is not a case supporting a claim of a “broad consensus in favor of disclosure” because that case addressed only contribution limits, and did not involve disclosure.  Further reducing this...
	There are only two cases cited that can even claim a relationship to the matter at hand, which involve entities that are not political committees.  The first, Human Life of Washington, Inc. v. Brumsickle, 624 F.3d 990 (9th Cir. 2010), affirmed limite...
	This Court should not be swept up in this drive for the most sweeping disclosure requirement ever imposed on organizations other than political committees.  Although this case is not a Constitutional challenge to the underlying statute, the FEC had t...
	V. The FEC’s 2007 Regulation Satisfies Step Two of Chevron.
	The FEC’s 2007 regulation was the product of extensive discussion and deliberation by the agency.  The Commission undertook a comprehensive rulemaking to address the electioneering communication reporting provisions, including 25 written comments and ...
	The Commission acted in an area where “Congress has not spoken clearly, and a permissible agency interpretation of the statute merits judicial deference.”  Bell Atl. Tel. Cos. v. FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997).  The district court failed t...
	Under the district court’s ruling, it is not at all clear why the FEC had authority to regulate with respect to the statute underlying the electioneering communications reporting regulation in 2003- and quite clearly changing the meaning of the plain...
	If the district court intended to set forth a rule of law that an agency may not regulate in response to judicial intervention, even where the underlying statutory provision was previously deemed ambiguous, then it failed to adequately support that c...
	CONCLUSION
	For the above reasons regarding standing, and for those sated in HLF’s Opening Brief, this case should be dismissed in its entirety.  In the alternative, the decision of the lower should be reversed with respect to its application of the Chevron anal...
	CERTIFICATE OF COMPLIANCE WITH D.C. CIRCUIT RULE 32(a)
	Pursuant to Federal Rule of Appellate Procedure 32(a)(7) and D.C. Circuit Rule 32(a), I hereby certify that this brief contains 4,995 words, excluding the parts exempted by the rules, and has been prepared in a proportionally spaced typeface using Mi...
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