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Over the course of the past few years, the Council has advanced a number of actions to reduce the use of
prohibited species catch (PSC) in Gulf of Alaska fisheries. Throughout the discussions of PSC reductions
in the Gulf fisheries, the Council has acknowledged that a more comprehensive revision of management
measures would aid fleets in achieving PSC reductions. At its October 2012 meeting, the Council adopted
a purpose and need statement identifying goals and objectives for such an action to provide tools for
effective management of PSC in the Central Gulf of Alaska trawl groundfish fishery. To further its
efforts in the development of the program, the Council requested staff to provide this discussion paper
outlining various catch share options to meet its objectives and describing other comparable programs that
have considered and applied the limited access privilege program (LAPP) provisions in the Magnuson
Stevens Act (MSA) to meet similar objectives.

To guide its development of a catch share program for the Central Gulf trawl fisheries, the Council
adopted the following purpose and need statement and goals and objectives:

Purpose and need statement

Management of Central Gulf of Alaska (GOA) groundfish trawl fisheries has grown increasingly
complicated in recent years due to the implementation of measures to protect Steller sea lions and
reduced Pacific halibut and Chinook salmon Prohibited Species Catch (PSC) limits under variable
annual total allowable catch (TACs) limits for target groundfish species. These changes
complicate effective management of target and non-target resources, and can have significant
adverse social and economic impacts on harvesters, processors, and fishery-dependent GOA
coastal communities.

The current management tools in the GOA Groundfish Fishery Management Plan (FMP) do not
provide the Central GOA trawl fleet with the ability to effectively address these challenges,
especially with regard to the fleet’s ability to best reduce and utilize PSC. As such, the Council
has determined that consideration of a new management regime for the Central GOA trawl
fisheries is warranted.

The purpose of the proposed action is to create a new management structure which allocates
allowable harvest to individuals, cooperatives, or other entities, which will eliminate the derby-
style race for fish. It is expected to improve stock conservation by creating vessel-level and/or
cooperative-level incentives to eliminate wasteful fishing practices, provide mechanisms to
control and reduce bycatch, and create accountability measures when utilizing PSC, target, and
secondary species. It will also have the added benefit of reducing the incentive to fish during
unsafe conditions and improving operational efficiencies.

The Council recognizes that Central GOA harvesters, processors, and communities all have a
stake in the groundfish trawl fisheries. The new program shall be designed to provide tools for
the effective management and reduction of PSC and bycatch, and promote increased utilization of
both target and secondary species harvested in the GOA. The program is also expected to
increase the flexibility and economic efficiency of the Central GOA groundfish trawl fisheries
and support the continued direct and indirect participation of the coastal communities that are
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dependent upon those fisheries. These management measures shall apply to those species, or
groups of species, harvested by trawl gear in the Central GOA, as well as to PSC. This program
will not modify the overall management of other sectors in the GOA, or the Central GOA
rockfish program, which already operates under a catch share system.

Goals and Objectives

=

Balance the requirements of the National Standards in the Magnuson Stevens Act

2. Increase the ability of the groundfish trawl sector to avoid PSC species and utilize available

amounts of PSC more efficiently by allowing groundfish trawl vessels to fish more slowly,

strategically, and cooperatively, both amongst the vessels themselves and with shore-based

processors

Reduce bycatch and regulatory discards by groundfish trawl vessels

4. Authorize fair and equitable access privileges that take into consideration the value of assets and
investments in the fishery and dependency on the fishery for harvesters, processors, and
communities

5. Balance interests of all sectors and provide equitable distribution of benefits and similar
opportunities for increased value

6. Promote community stability and minimize adverse economic impacts by limiting consolidation,
providing employment and entry opportunities, and increasing the economic viability of the
groundfish harvesters, processors, and support industries

7. Improve the ability of the groundfish trawl sector to achieve Optimum Yield, including increased
product retention, utilization, landings, and value by allowing vessels to choose the time and
location of fishing to optimize returns and generate higher yields

8. Increase stability relative to the volume and timing of groundfish trawl landings, allowing
processors to better plan operational needs as well as identify and exploit new products and
markets

9. Increase safety by allowing trawl vessels to prosecute groundfish fisheries at slower speeds and in
better conditions

10. Include measures for improved monitoring and reporting

11. Increase the trawl sector’s ability to adapt to applicable Federal law (i.e., Endangered Species
Act)

12. Include methods to measure the success and impacts of all program elements

13. Minimize adverse impacts on sectors and areas not included in the program

14. Promote active participation by owners of harvest vessels and fishing privileges

w

Catch share program

Based on the Council’s purpose and need statement, its motion requesting this discussion paper, and
deliberations, this paper assumes that the Council’s action will be a catch share program. The Council’s
motion explicitly requests that the paper outline catch share program options and discuss applicable MSA
LAPP requirements. The purpose and need statement provides for a program that allocates the available
catch to individuals, cooperatives, or other entities, which suggests the creation of a catch share program.
In addition, several aspects of that purpose and need statement parallel the MSA LAPP considerations.
During deliberations, the Council also discussed its intention to create a catch share program. Based on
these factors, this paper addresses only catch share program provisions. While the Council’s motion and
deliberations clearly identify its purpose as the development of a catch share program, the purpose and
need statement and goals and objectives could accommodate a variety of different program elements. The
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remainder of this paper reviews various program elements as they relate to the Council’s purpose and
need statement.

As the Council begins developing alternatives, it should note that the MSA prescribes certain aspects of
the development of catch share programs. In some cases, the MSA requires that the Council include
certain elements in the program, such as excessive share caps that limit the percentage of the limited
access privileges that may be held by any person. In other cases, the MSA puts limitations on the
Council’s authority, such as the prohibition on share terms exceeding 10 years. In other cases, the Council
is required to consider specific factors in the development of program provisions, such as the requirement
that the Council consider current and historical harvests in making share allocations. These requirements
do not dictate that the Council include (or exclude) specific provisions, but instead require that the
Council consider various factors in determining a program element. In addition, the Council is required to
consider the inclusion of certain elements in its program, such as “measures to assist, when necessary and
appropriate, entry-level and small vessel owner-operators, captains, crew, and fishing communities
through set-asides of harvesting allocations”. With respect to these aspects of the program, if, at any time
after due consideration, the Council determines that an element is not appropriate for the program, it need
not include the provision in the program or an alternative, provided that through its deliberations it has
given the element due consideration and justified its exclusion from the program. The discussion of
possible program elements that follows includes references to applicable provisions of the MSA to assist
the Council through its consideration of those elements.

Species
The first aspect of the program for the Council to consider is which species should be allocated. Both the

purpose and need statement and the goals and objectives for the action focus on the need to create a
management environment in which harvesters are better able to avoid PSC and more efficiently use
available PSC. This focus suggests that any catch share program would allocate PSC species to enable
better management of those catches by participating vessels. Target, non-target, and secondary species are
also a consideration in the Council’s purpose and need statement. The Council states its intent to “create
accountability measures when using target and secondary species” and “promote increased utilization of
both target and secondary species”. The Council also states that the “management measures shall apply to
those species, or groups of species, harvested by trawl gear in the Central GOA, as well as PSC”. These
statements suggest that the allocations in the program would extend beyond PSC to “target and secondary
species”. Notwithstanding the purpose and need statement, during its deliberations the Council stated that
it would be willing to consider alternatives that allocate only PSC, if those alternatives achieve its goals
and objectives.

Under the action, the Council intends PSC reductions and efficient utilization to arise from vessels fishing
more slowly, strategically, and cooperatively. In considering species allocated under the program, the
effects of their inclusion (or exclusion) on slowing fishing or leading to more cooperative or strategic
fishing should be considered. In addition, the Council also intends that the program contribute to the
stability of volume and timing of landings to allow better planning by processors. The allocation of PSC
would create an individual incentive for each participant to obtain the greatest value from PSC usage.
Whether PSC allocations alone are sufficient to achieve the goals of the program will depend on whether
other measures can be adopted that would allow for these PSC allocations to be fished in a manner that
provides for the slowing and coordination of fishing and stable timing and volume of landings as intended
for the action.

PSC allocations would be intended to provide each holder with an exclusive and limiting share of the
available PSC. The participant could then choose what species to target, when, where, and how, to attain
the greatest value of catch subject to the constraint of the PSC allocation. In the absence of constraining
limits on retainable species, these allocations are likely to allow each participant to achieve the greatest
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value in the fishery, given a limited quantity of permitted PSC. In other words, as long as unlimited
guantities of target species are available, PSC quotas may effectively allow participants to respond to
more constraining limits on PSC; however, if target species are limiting, PSC quotas alone (without target
species allocations or other program attributes) are unlikely to result in a slowing or coordination of
fishing.

When target species are limiting, a participant with PSC quota will face a choice in determining a level of
PSC avoidance. Knowing that the target species TAC will be constraining, the participant must decide
whether more rapidly harvesting the target species (and using more PSC quota in the process) will
increase the participant’s share of the available target species sufficiently to justify forgoing future fishing
because of the potentially constraining PSC allocation. For example, in the Gulf, some participants may
choose to fish more aggressively for Pacific cod during the A season to increase profits in that fishery but
losing the opportunity to use PSC allocations in a later season.” Each vessel will need to balance the value
of more rapidly using their PSC to obtain a larger share of the A season Pacific cod TAC against lower A
season Pacific cod catches and a greater quantity of PSC in later seasons. If A season Pacific cod
generates relatively high profits in comparison to other seasonal and species targets, vessels are likely to
be willing to use more PSC to obtain a greater share of the available A season Pacific cod. In other words,
a race for fish (A season Pacific cod) may result despite the PSC quotas. In this race, participants do not
disregard PSC rates, but choose a PSC rate that sacrifices PSC quota at a rate that equalizes the difference
between profit attained from the additional share of the A season Pacific cod and the profit derived from
the use of PSC for harvest of less valuable species later. This incentive structure could affect the ability
(or tendency) of the fleet to achieve optimum yield. In other words, the potential of participants to adjust
effort to attain individual profits could lead to fish being unharvested because of relatively higher PSC
usage. Whether optimum yield would be affected would depend on the structure of incentives for PSC
savings in any reallocation.

The Council could consider a few means of addressing this shortcoming. One measure that might be to
develop a system for redistributing PSC quotas based on PSC performance. Under such a system, annual
adjustments to PSC allocations could be based on a vessel’s performance in a fishery. So, a vessel that
disregarded PSC rates in a season to obtain a greater share of that season’s Pacific cod would receive a
smaller allocation of PSC in the following year. Whether such a program would function effectively
would depend on the ability of the Council to fairly weight PSC performance. Improperly weighting
performance may create incentives for participants to deploy fishing effort (or withhold effort) simply to
manipulate competitors’ PSC apportionments. While development of specific methods of apportioning
PSC will be needed to assess these effects, the potential for a system to allow for these manipulations
must be considered. Additional complexity will arise when considering the number of fisheries and
seasons and interactions across fisheries and seasons. Developing a system that creates reasonable
incentives to avoid PSC at all times could be challenging. In addition, any reapportionment based on
performance will pose some implementation challenges. NOAA Fisheries will need to develop a system
for administering apportionments, which will necessarily require application and appeals processes. These
added burdens suggest that adjustments to apportionments should occur over a period of several years,
rather than annually.

Another suggested means of alleviating the race for target catches is to apportion PSC periodically, such
as on a weekly basis. A vessel that wishes to fish a particular week in a specific target could apply for a
PSC distribution for that fishing. PSC would be distributed based on availability of both target and PSC
allocations and the number of vessels intending to fish. The extent to which this system of distributions

! It should be noted that developing seasonal bycatch quotas may have a similar effect. If seasonal bycatch quotas
are not binding (or are perceived as not binding), participants can be expected to race for a share of the available
target catch with limited (or less) consideration for PSC rates.
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would achieve the Council’s objectives is uncertain. Making small PSC distributions that are certain to
constrain would slow effort. A series of small constraining allocations may not allow vessels to achieve
efficiencies through deciding when to fish in each of the various targets. It is possible that cooperative
elements could be incorporated into the alternative to achieve the coordination of activities across vessels
intended by the Council. Perhaps the greatest complication with this alternative would arise for its
administration. NOAA Fisheries would need to process fishing applications weekly. Appropriate division
of PSC allocations would need to be determined for each directed fishery. In addition, management of
catches of non-directed species would also need to be developed in a manner that accommodates
reasonable incidental catches, without creating an incentive for targeting species that are not open to
directed fishing. Likely as a result of the complication of removing these incentives, no known program
allocates only PSC.

Inclusion of target species allocations may address some of these concerns. Target allocations would
allow vessels to determine when to fish within a season or year to achieve the greatest return from
available PSC. Secure target species allocations would allow a share holder to decide when and where to
fish based on a variety of factors (including target species catch rates, availability of incidental species,
PSC rates, market conditions, and weather) without concern for others depleting the availability of the
target species. While allocating target species with constraining allowable catch limits may address the
potential for participants to race for those species, the full allocation of all target species could reduce the
potential for the fleet to achieve optimum yield or decrease total harvests, as well as affect incentives for
improved PSC utilization. Specifically, the complete allocation of low value targets that are not fully
utilized could reduce harvests of those species relative to a program that leave those species unallocated,
particularly if share markets are not fluid. For example, if arrowtooth flounder is fully allocated,
participants in the fisheries who are interested in harvesting arrowtooth flounder will likely attempt to
save on PSC in other targets to ensure that they have adequate PSC available to support harvest of their
arrowtooth allocations. These participants could be even more interested in saving PSC, if they believed
that additional arrowtooth would be available for harvest beyond their allocations. The additional
arrowtooth harvests could be considered a reward for reducing PSC use in harvesting allocated target
species. In a fully functioning market, arrowtooth allocations would be acquired by persons who place the
highest value on those shares. On the other hand, if share holders are reluctant to trade their surplus
arrowtooth allocations? (or if the transaction costs associated with those transfers exceed the value of the
shares),these incentives will be dampened. In addition, the need and basis for allocating the portion of the
allowable catch that is historically unutilized is not apparent. Leaving some portion of the allowable catch
of a species that is not fully utilized unallocated could improve the incentives for more fully utilizing that
allocation, as well as improving returns from PSC usage by those participants that are interested in
harvesting that species. Alternatively, the Council could consider rollovers of unharvested allocations or
opening fisheries as limited access fisheries to participants with unused PSC to harvest unused allocations
of participants who have fully utilized their available PSC. These types of elements may or may not be
effective depending on the structure of transfers under the program.

Although including target species in the allocations may help address concerns raised in the purpose and
need statement, it is possible that the race for fish could persist for some species, if only PSC and target
species are allocated. Currently, other species (most importantly sablefish) may be harvested in target
fisheries for other species up to a maximum retainable amount (MRA), which is based on retention of
species in directed fisheries. In the current limited access derby fisheries, managing harvests of valuable
species that are not open for directed fishing through MRASs has proven effective. Vessels balance their
directed harvests with harvests of MRA limited species. This management is effective in derby fisheries,
where participants must trade time targeting directed species with time targeting MRA species; however,

% Program elements may impact willingness to lease shares. For example, if PSC allocations are made on a weekly
basis, persons might be less willing to lease arrowtooth shares earlier in the year.
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in a catch share fishery, participants who are not subject to time pressures can catch up to the MRA for all
MRA species. If participants value MRA species higher than the allocated directed species, a race may
result, with participants racing to avoid being shut out of the MRA species. The allocation of these MRA
species (which in the rockfish program are referred to as ‘secondary species’) may be useful to avoid
creating a race. Modifications to the Amendment 80 sector species may also be appropriate both in terms
of the harvest limitation structure and species included. For example, sideboard limits for Pacific cod and
pollock could be included under a target fishery allocation. Sablefish, which currently is not an
Amendment 80 sideboard species, could be allocated as a secondary species.

Prohibited Target Secondary
species species species
Pollock

Pacific cod Sablefish

Deepwater flatfish Shortraker rockfish
Shallow water flatfish Rougheye rockfish
Flathead sole Thornyhead rockfish
Atka mackerel
Arrowtooth flounder

Halibut
Chinook salmon

Consider allocating in:
1) PSConly,
2) target and PSC, and
3) target, secondary,
and PSC programs

Consider allocating in

1) target and PSC and

2) target, secondary,
and PSC programs

Consider allocating in
1) target, secondary,
and PSC programs

Sector definitions

In all other catch share programs in the North Pacific, separate sectors are defined for catcher vessels and
catcher processors. The division of shares between sectors has typically been established based on the
historical distribution of catches between the sectors. The Council has generally credited only catch
processed onboard to the catcher processor sector and reported catch (landed catch and reported at-sea
discards) in the catcher vessel sector. This action only applies to the trawl sector, so it is assumed that if
catch history is used to determine allocations, only trawl harvests would be included.

Initial allocations and eligibility

The MSA and the Council’s purpose and need statement provide substantial guidance for the
development of initial allocations®. The MSA requires that the Council “establish procedures to ensure
fair and equitable initial allocations, including consideration of:

Q) current and historical harvests
(i) employment in the harvesting and processing sectors

¥ MSA § 303A(b) states that any LAPP allocation creates an access privilege and not a right, title, or interest in the
fishery. That privilege may be revoked, limited, or modified at any time without compensation to the person granted
the fishing privilege.
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(iii) investments in, and dependence, upon the fishery; and

(iv) current and historical participation of fishing communities.™

The Council’s goals and objectives for the action also provide that the program’s privileges should “take
into consideration the value of assets and investments in the fishery and dependency on the fishery for
harvesters, processors, and communities.” The purpose and need statement also states that the action
should “support the continued direct and indirect participation of communities that are dependent on [the
Central Gulf trawl] fisheries.”

Traditionally, allocations in catch share programs have been made to harvesters; however, in reviewing
the MSA provisions and the Council’s purpose and need statement, it should be noted that the allocation
considerations extend beyond harvesting histories to investments in and dependence on the fisheries,
employment in processing, and participation of fishing communities. These factors suggest that the
Council consider whether other groups should be included in the initial allocation.

The MSA also suggests that the Council consider set asides or economic assistance for purchases of
shares to benefit entry level and small vessel owner-operators, crews, captains, and fishing communities,
where necessary and appropriate.® First, the Council could consider including communities in the initial
allocation. The purpose and need statement suggests that the decision of whether to make these
allocations and allocations themselves should be based on investments in and dependence on the Central
Gulf trawl fisheries. Similarly, processors could be included in the initial allocation. Again, based on the
purpose and need statement, investments in and dependence on the fisheries should be the basis for this
decision and these allocations. In considering whether to make these allocations, the Council should
consider the overall structure of the program and its objectives for the action. While the purpose and need
statement recognizes the need to preserve the stake of dependent communities and processors on the
Central Gulf trawl fisheries, other avenues may be available to protect those interests. In addition, the
Council should consider the effects on harvest sector participants that arise from reducing their allocations
to accommodate allocations to other interests.

The MSA at 8303A(c)(5)(B) requires the Council to consider the basic cultural and social framework of
the fishery, emphasizing two aspects of that framework. The sustained participation of communities
dependent on the fishery is one aspect of cultural and social framework that is emphasized. The
establishment of cooperative/processor associations could be argued to support sustained participation of
communities in the fishery, as those associations are plant specific, and thereby, grounded in their home
communities. The Council may also include regional or port specific landing requirements to address
community interests. The Council is also directed to consider procedures to prevent excessive geographic
consolidation in the harvesting and processing sectors as a part of its efforts to consider the cultural and
social framework of the fishery. The current program contains no provision to address concerns over
geographic consolidation of either harvesting or processing. On their face, these provisions appear
intended to ensure that Council considers historic community interests in the fisheries, but not to a level
that leads to excessive geographic consolidation.

Other set asides could also be created to benefit entry level participants and small vessel owner-operators.
In considering whether to include one of these set asides in the program, the Council should consider the
structure of the existing fleet, as well as the need to and potential benefits of accommodating entry or
small owner-operated vessels in these fisheries. Specifically, the Council should consider whether these
fisheries should accommodate additional entry at the outset (and, if so, how much entry) and whether the

* MSA §303A(c)(5)(A)
> MSA §303A(c)(5)(C). If the Council elects to consider set asides, it will need to consider the management of those
set asides.
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fishery should have additional set asides for small owner-operated vessel. In considering the set asides,
the Council should also consider the degree to which these factors are addressed by other provisions in
the program, such as loan program elements and active participation requirements.

The development of policies promoting sustained participation of owner-operated vessels is another
emphasized cultural and social framework aspect. The current program contains no preferences or
requirements for owner-operators. Whether any provisions for sustaining owner-operator participation in
the fishery are appropriate depends on the Council’s view of the cultural and social framework of the
fishery and whether maintaining that fleet characteristic is consistent with the goals of the Council for the
fishery. In any case, the Council is directed by this section to consider this possible aspect of the fishery
in development of the program.

Similarly, set asides for captains and crews should also be considered by the Council. In considering these
set asides, the Council should consider whether a set aside is needed to ensure that captains and crews are
treated equitably under the program. In the case of any of these set asides, the Council must consider the
appropriate management and distribution of the set asides. The Council’s action must include a means of
identifying the distribution of the set aside and the mechanism for ensure that the benefits of the set aside
are realized as intended. As the Council considers set asides, the interests of the intended beneficiaries of
the set aside should be balanced against the interests of current harvest sector participants and other share
recipients, whose allocations would need to be reduced to accommodate any set aside.®

While the MSA and the purpose and need statement suggests that allocations should be based on
historical participation and investments in and dependence on the fishery, the Council is also required by
the MSA to consider the auction of shares for the initial allocation or any subsequent distribution of
shares. If appropriate, an auction system or other program to collect royalties for the initial (or any
subsequent distribution of) allocations must meet the requirements for allocations. The MSA requires any
revenues generated from an auction or other royalty collect program to be deposited in a Limited Access
System Administration Fund. Funds are available to the Secretary to administer a central registry of
permits and to implement management in the fishery in which the fees were collected. The central
registry is intended, in large part, to establish a system of permit registration to allow the establishment of
security interests in fishing permits.

The auction, however, must be designed to meet other limited access privilege program requirements of
the MSA (including the provisions applicable to the distribution of shares discussed above).” In other
words, any distribution under an auction should be structured to be fair and equitable, consider current
and historical harvests, as well as fishery employment, investments, dependence, and participation. In
considering an auction, the Council should consider the types of restrictions that might need to be placed
on an auction to ensure that broader social and management goals are achieved. For example, the auction
should be structured to ensure that a fair and equitable distribution of shares results that considers current
and historical harvests, fishery employment, dependence, and participation. It may not be possible to meet
these objectives, if the entire initial allocation is auctioned. On the other hand, it may be possible to phase
in an auction of a portion of the available shares and meet the program objectives. For example, a portion
of the initial allocation could expire after a period of years and be auctioned. Developing such an auction
should be considered in the context of other program elements. If those program elements (including
elements intended to achieve PSC reductions as well as elements intended to achieve social goals) reduce
production efficiency substantially, it may not be appropriate to further burden fishery participants

® The MSA includes additional requirements concerning community eligibility and participation. If the Council
wishes to proceed with allocations to communities, close attention to these requirements will be needed. MSA
8303A(c)(3)

" MSA §303A(d)
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through auctioning of shares. If the Council wishes to pursue the auction of shares (either in the initial
allocation or in a subsequent allocation), additional information to support the development of options for
consideration can be brought forward.

In some cases, the Council has elected to reduce the allocation of a species to a sector from historical
levels to meet specific management purposes. For example, shortraker rockfish and rougheye rockfish
allocations to the catcher processor sector in the rockfish pilot program and rockfish program were
reduced from historical levels to protect the shortraker stock. In other cases, the Council has elected to use
MRA management to ensure that a small historical allocation would prove inadequate for a sector
attempting to maintain historical harvests of target species. In the rockfish program, shortraker rockfish
and rougheye rockfish were not allocated to the catcher vessel sector and Pacific cod were not allocated to
the catcher processor sector for this reason.

Method of distributing initial allocations
Auctions
Participant eligibility

Possible recipients of initial allocations
Harvesters

Processors

Captains and crew

Fishing communities

Possible set aside beneficiaries
Entry level participants

Small vessel owner-operators
Captains and crews

Fishing communities

Basis for initial allocations

Both the MSA and the Council’s purpose and need statement suggest that initial allocations should be
largely based on participation and investments in and dependence on the fishery. In most programs, the
Council has relied on the existing fishery management for defining the recipient of an allocation. For
example, license holders received allocations in the crab rationalization program and the rockfish
program. Under Amendment 80, allocations were made to vessel owners, as participation in those
fisheries was defined by vessel ownership at the time the program was implemented. Given that
participation in the fishery is currently defined by License Limitation Program (LLP) licenses, those
licenses could be used to define eligibility to receive an allocation based on fishery harvesting
dependence. Even if the Council relies on LLP licenses for defining qualification for the program, it could
also consider whether a threshold level of historical participation should be required. Applying a
minimum threshold might benefit eligible harvesters and reduce transaction costs by eliminating marginal
participants who are unlikely to receive a fishable allocation. In addition, marginal participants who are
excluded by a low threshold may also benefit, if the program includes sideboards that might compromise
their position in other fisheries. A simple qualifying provision (such as one with the requirement that a
vessel have participated in the Central Gulf trawl fisheries in a certain number of years) would likely be
easiest to assess the effects of and implement.

In prior programs, the Council has relied exclusively on historical catches to make allocations. Typically,
histories from a number of years are considered, often with each eligible participant permitted to drop one
or more Yyears of the lowest catch to accommodate fluctuations in catches and unexpected circumstances.
In other regions, other measures have been used to make allocations. In the Atlantic surf clam and ocean
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guahog program, allocations were based 80 percent on historical harvests and 20 percent on vessel size
(length, width, and depth). The size component of the allocation was intended to recognize investments in
the fishery. In the South Atlantic wreckfish fishery, half of the initial allocation was based on catch
histories and half was divided equally among the eligible participants. The Council could consider
adopting measures other than catch histories for allocating shares. Allocating a portion of the fishery
equally to all persons eligible could avoid the potential of creating unfishable allocations. On the other
hand, distributing shares to persons with minimal history may be argued to be inconsistent with the
requirement to allocate shares based on fishery dependence.? Regardless of the basis for the allocation,
the Council should justify its decision based on the criteria of the MSA and its purpose and need
statement.

If the Council elects to include secondary and PSC allocations in the program, it will need to determine
the method of making those allocations. The rockfish program included secondary species allocations of
Pacific cod, sablefish, shortraker rockfish, rougheye rockfish, and thornyhead rockfish, which had all
been subject to MRAs in the rockfish limited access fishery. These secondary allocations were made to
the catch vessel sector and catcher processor sector based on sector catch histories. Within each sector,
these allocations were distributed in proportion to target catch histories. In the rockfish program, the PSC
apportionment to the program was based on overall PSC usage in the rockfish fisheries. That
apportionment was then divided between the sectors and distributed within each sector based on target
rockfish catches. In Amendment 80, PSC allocations were distributed among the various target fisheries
based on historical PSC usage in those targets. Under that program, eligible vessels received PSC
allocations based on their target allocations and the historical PSC rates in those targets. Differences in
PSC usage and secondary species catches in the Central Gulf trawl fisheries (e.g., salmon catch in pollock
fishery compared to salmon catch in the Pacific cod fishery) may be appropriately considered in these
different apportionments to maintain historical distribution of PSC and secondary distributions among the
targets and preserve the historical balance of usage of those species between the catcher vessel and
catcher processor sectors.

In the development of this action, the Council will need to consider that currently halibut PSC is
apportioned between the deep-water and shallow-water complexes Gulf-wide. To develop apportionments
for a catch share program in the Central Gulf will require that a portion of the available PSC be separated
to support the ongoing (and continuing) limited access fisheries in other Gulf management areas (i.e., the
Eastern Gulf and Western Gulf). The Council should consider options for making this apportionment that
will allow for continued prosecution of all fisheries. In both the rockfish program and Amendment 80,
after apportionment of PSC to the Amendment 80 sector based on historical participation, the remaining
PSC was left to support other sectors’ continuation of the limited access fisheries.

Bycatch incentives

An alternative may be to provide for incentive plan agreements (similar to those created by the Bering
Sea pollock fisheries). In that program, cooperatives that form incentive plan agreements that create
incentives for Chinook PSC avoidance at all times are subject to a higher PSC limit. In considering this
alternative, it should be noted that Bering Sea pollock cooperatives are formed to receive an allocation of
Bering Sea pollock. Whether such a structure of multiple cooperatives could be used to create incentives
to avoid halibut PSC in several target fisheries over several seasons without exclusive target allocations is
questionable. Under such a structure, if multiple incentive plans are permitted, it is possible that

& For example, if the only eligibility criterion is having a Central Gulf endorsed trawl LLP, it is possible that a
person’s connection to the fishery is the acquisition of the license. Although the license acquisition is clearly an
investment in the fishery, it reflects only an investment in a fishing privilege, and not an investment in a fishery
operation.
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cooperatives will each have an incentive to maintain the minimum necessary measures to improve
members’ catch in the most profitable target fisheries.

Development of a system of bycatch quotas will require that the Council follow the process for the
development of limited access privileges. Any such program would need to promote safety, conservation
and management, and provide social and economic benefits. Any allocation of limited access privileges
would need to be “fair and equitable” and would need to consider of a number of factors including current
and historical participation and dependence on the fishery, as well as effects on communities, crews, and
entry to the fishery. Distribution of these quotas could be determined based on a variety of criteria. For
example, each LLP license holder in the Gulf could be 1) apportioned the same number of allowances
each year; 2) apportioned a number of allowances based on the vessel’s historical PSC usage; or 3)
apportioned a number of allowances based on the vessel’s history in each fishery that uses PSC (with the
apportionment based on the relative PSC rates in those fisheries. Rules governing or prohibiting
transferability would need to be considered, as well as limits on share use and holdings. Social and
economic effects of the program on communities would also be a consideration.

Any system of bycatch quotas would also require consideration of modifications to monitoring. In trawl
fisheries, the Council has typically required 100 percent observer coverage on catcher vessels and 200
percent observer coverage on catcher processors that participate in catch share programs. Under the
revised observer program (which is scheduled to be implemented next year) observer coverage in the
longline halibut and sablefish program could vary with operation type and vessel length. Depending on
the timing of any action and progress relative to the development of electronic monitoring and its
potential provide adequate management information, it may be possible to consider the use of electronic
monitoring for some participants. Considerations of whether those levels of coverage are adequate for a
different program would be needed, if the Council elects to advance a system of bycatch quotas.

Although it might be appealing to make PSC allocations (or even target or secondary species allocations)
in a manner that rewards persons who used less PSC historically, available records are unlikely to be
adequate to make such a distinction. Recall that observer coverage levels in the CG GOA trawl fisheries
have been low and observed rates are often applied to unobserved vessels. As a result, PSC estimates at a
vessel level are unavailable.

If processors are included in the allocations under the program, the Council will need to determine
processor eligibility, in addition to the means of allocating shares to those eligible processors. Since
processor entry to the fisheries is not limited, criteria for defining processor eligibility would need to be
developed. Since processor dependence is likely demonstrated by landings, the most likely metric for
eligibility (as well as the basis for allocations) would be those landings. Depending on the program’s
allocations, the Council might also need to consider whether processors should receive allocations of all
species or only a limited subset of species. The choice of species to include in processor allocations would
likely affect the negotiating dynamics between harvesters and processors, depending on the extent to
which processors prefer to use those allocations to entice deliveries from harvesters and the provisions
governing the use of shares under the program. For example, a cooperative structure might allow
processors to access their allocations only through a cooperative. If the processor allocations are of
species that are limiting, harvesters in the cooperative may concede more terms in a negotiation of the use
of those allocations. The Council would also have to consider the basis for distributing allocations of the
secondary species and PSC among processors, if the Council provides processors with allocations of
those species.

If the Council elects to include allocations to captains and crew in the program, provisions defining those
allocations would be needed. Eligibility and allocation criteria would need to be defined, which could
differ between captains and crew. Since allocations to individual crewmembers might be very small, the
Council could consider the development of options for management of an allocation as a pool. This type
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of management is likely to take some time to develop and may require a system of oversight to ensure
that the benefits of the allocation are realized as intended by the Council. The Council should consider
whether the need for this type of a structure could be avoided by protecting crew interests through other
measures or through developing provisions for crew to form cooperative associations for management of
individually held crew allocations.

Basis for allocations to harvester sector participants (vessels/captains/crew)
Catch histories

Investment (i.e., vessel dimensions)

Equal allocations (to all eligible harvesters)

Basis for allocations to processing sector participants
Processing histories
Equal allocations (to all eligible processors)

NMES Annual Allocation types

Allocations under the program could take a few different forms and be subject to a few different types of
management. For example, shares could be managed as IFQ in a manner similar to the halibut and
sablefish IFQ program. The program could alternatively be managed as a combined IFQ and cooperative
program like the crab program. Under that program, share holders have a choice between fishing
individually held quota (or IFQs) or shares being held by a cooperative that oversees their harvest.
Another possible structure would be similar to the rockfish program, in which harvesters can only access
allocations through cooperative membership. Incorporating a cooperative membership requirement could
serve a few program purposes. Typically, cooperative management of allocations will reduce
management costs, by shifting the oversight of the distribution of shares among member vessels to the
cooperative. In addition, the Council in the past has used cooperative management to achieve other
management objectives, such as bycatch avoidance. Reporting requirements in Amendment 80
cooperatives are intended to achieve bycatch goals. In the Bering Sea pollock fishery, the Council has
also created a structure of Chinook salmon incentive plan agreements to reduce Chinook bycatch. Entry
into an incentive plan agreement allows parties to that agreement to fish under a higher cap, provided the
agreement meets specific bycatch control standards and the members achieve a multiyear performance
standard. Use of cooperative (and collective) management structures in these manners may help
efficiently achieve management objectives.

The Council could also consider including regional fishery associations in the program. Regional fishing
associations are voluntary associations of the holders of quota designated for use in a region that meet
criteria established by the Council.? If the Council believes that the regional fishery association provides a
more desirable structure for its allocations than cooperatives, it could choose to undertake the
development of a system of regional fishery associations. Regional fishing associations cannot receive an
initial allocation of quota (or, as interpreted by NOAA GC, be implemented in a manner that augments a
share holder’s quota on joining the association). Although this limitation could reduce the appeal of
regional fishery associations to share holders, the Council could create incentives for regional fishing
association membership through other measures. For example, applying different limitations on transfers
of shares or share use caps to vessels that are members of a regional fishing association could create an
adequate incentive for share holders to join an association. If the Council elects to include regional fishery

° The Council’s authority to establish cooperative allocations in a fishery was implicit in its ability to make
allocations of shares in fisheries prior to authorization of the program. This authority continues to exist, provided
those cooperative allocations continue to satisfy the general requirements for share allocations under the Council’s
LAPP authority. The 2007 MSA revision, however, supplemented the Council’s authority with the authority to
establish regional fishery associations. See MSA 8303A(c)(4)).
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associations in the program, it must develop participation criteria considering several factors, including
traditional fishing and processing practices and fishery dependence, the cultural and social framework of
the fishery, economic barriers to access, economic and social impacts on harvesters, captains, crew,
processors, and fishery dependent businesses in the region, the administrative and fiduciary soundness of
the association, and the expected effectiveness, operational transparency, and equitability of the fishery
association plan. The Council should consider whether the development of these measures would create
an unacceptable delay in implementation of the program, or if alternative management structures (such as
cooperatives) can achieve the intended effects with less administrative complication and burden.™

If the Council elects to adopt a cooperative program, elements of cooperative management must be
defined. These elements are typically defined through cooperative agreements and cooperative reporting
requirements. Depending on the nature of bycatch reduction elements, bycatch reduction performance
could be reported. Cooperative formation requirements will need to be defined. In considering these
requirements, the Council should be attentive to the need to provide a reasonable fishing opportunity to
persons who choose not to join a cooperative. In other fisheries, such as the catcher vessel sector in the
Bering Sea pollock cooperative program, participants that choose not to join a cooperative may fish in a
limited access fishery targeting the collective allocations of persons who do not join a cooperative. A
similar opportunity could be provided in this case. If the Council is concerned that bycatch reduction
incentives might be lacking in a limited access fishery, the allocation to the limited access fishery could
be adjusted to address that concern.

NMEFES Annual Allocation types
Individual/Partnership/Corporate
Cooperatives

Regional fishing associations

Processor provisions

In the past, the Council has relied on a variety of provisions and program structures to protect processor
interests. The Council’s first catch share program, the halibut and sablefish IFQ program, included no
provisions to protect or benefit processing interests. In part, due to the response of processors to the
redistribution of interests under the IFQ program, the three subsequent catch share programs adopted in
the North Pacific all include processor specific provisions. The operation of those provisions, as well as
the type and level of protections differ. In each case, Congress authorized the recognition of processors.
Further discussion of the Council’s authority to recognize processors in a catch share program follows a
brief description of the processor provisions in these existing catch share programs.

In 1998, Congress passed the American Fisheries Act (AFA) establishing the second catch share program
in the North Pacific. Congress specifically defined most aspects of the program, including the processor
provisions. The AFA created cooperatives in the Bering Sea pollock fishery. The legislation also defined
processors qualified to accept deliveries from the fishery based on processing histories during specific
years. Under the program, an inshore catcher vessel owner is qualified for a single cooperative that must
associate with the qualified processor to which the vessel delivered the majority of its catch in the
preceding year. In addition, each cooperative must deliver 90 percent of its annual catch to its associated
processor. A vessel owner who chooses not to join a cooperative may enter a vessel in a limited entry,
derby fishery that fishes the allocations of vessels that are not in a cooperative. All catch from the fishery

19To date, no regional fishing associations exist in any fishery in the country. Setting up regional fishing
associations would therefore require development of the administrative structure for those management entities.
Cooperatives are established in several fisheries in the North Pacific and could likely be efficiently adapted to serve
a variety of management, bycatch and social objectives, including some of those that might be intended to be
addressed through regional fishing associations and community allocations.
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must be delivered to a qualified processor. The cooperative membership and delivery provisions are
intended to protect processing interests in the fishery by limiting the ability of a harvester to move among
cooperatives and redirect landings to a processor other than the processor to which the vessel historically
delivered.™

Under the Bering Sea and Aleutian Islands crab rationalization program, processors were issued processor
guota shares (PQS) based on qualifying processing history. Holders of PQS are issued individual
processor quota (IPQ) that authorize the receipt of a specific number of pounds of crab in a year. An equal
number of pounds of “Class A IFQ” are issued to harvesters, who must match those IFQ with an equal
amount of IPQ to make deliveries of crab harvests authorized by the IFQ. The program includes an
arbitration system to resolve disputes over delivery terms (including prices) for deliveries made with
Class A IFQ.

The Council also included processor specific protections in the Central Gulf rockfish pilot program,
which Congress specifically authorized for a term of 5 years (including a 2 year extension). Processors
were qualified for the program based on meeting a processing threshold during specific years defined by
Congress. To receive an exclusive allocation under that program, an eligible harvester was required to
join a cooperative associated with the processor that it delivered the most catch to during a specific
qualifying period. The terms of the cooperative agreements (and processor associations) were not
specified, but it was anticipated that those agreements would require deliveries to the associated
processor. Similar to the Bering Sea pollock cooperative program, all catch from the inshore fishery must
be delivered to a qualified processor.

Congressional legislation directly advanced each of these programs, making explicit reference to
processing interests. Congress specifically defined the processor protections in the Bering Sea pollock
cooperatives and specifically authorized the Council-defined processor protections in the crab
rationalization program. Congress also directed the Council to develop the rockfish pilot program, with a
explicit requirement that the program recognize processing history for specified years; however, the
directive gave no guidance concerning the manner in which the processing history should be recognized.
The Council chose to recognize this history by creating the requirement for a cooperative/processor
association as a condition of receiving an exclusive allocation. In addition, each participating vessel
qualified for a single cooperative, the one associated with the processor to which it delivered the most
pounds in the processing history years identified by Congress. Since the program’s term was only three
years (with a two year extension), no opportunity to move among cooperatives (and thereby processor
associations) was provided. A vessel that chose not to enter the cooperative it qualified for could fish in a
limited access fishery that received the allocation of all vessels that chose not to join a cooperative.

In determining the scope of alternatives, the Council should consider the breadth of its authority to protect
processing interest. NOAA General Counsel has consistently maintained that the Council’s authority is
based on its authority to meet management and con