45 CFR Part 1630

AGENCY: Legal Services Corporation.
AcTion: Proposed rule.

SUMMARNY: The proposed rulemaking
establishes a new Part 1630 prescribing
standards and procedures for
determining allowable cost for grants
snd contracis under section 1006 of the
Legal Services Corporation Act (Act),
and for recovering disallowed costs. The
Corporation has relied on the standards
and procedures contained in the Andit
and Accounting Guide for Recipients
and Auditors {Audit Guide), and LSC
Instruction 83-8, of November 23, 1983,
entitled “Standard Operating Procedure
for Questioned Costs.” The Audit Guide
was published on November 29, 1985 [50
FR 49276]. These new standards and
procedures are intended to give
recipients clear and simple standards
and procedures to know what costs are
allowable, which costs require prior
approval, how that approval is cbtained,
and how to obtain review of disallowed
costs,

DATE: Comments must be received on or
before May 21, 1986.

ADDRESS: Comments may be submitted
to the Office of General Counsel, Legal
Services Corporation, 400 Virginia
Avenue SW., Washington, DC 20024
2751,

FOR FURTHER INFORMATION CONTACT:
John H. Bayly, Jr. General Counsel, (202)
863-1820,

SUPPLEMENTARY INFORMATION: The
Corporation has been working for some
time through the *Audit and
Appropriations” and "Operations and
Regulations” Committees of the Board of
Directors, and corporate staff, to |
improve accountability over the federa)
funds entrusted to the Corporation. The
evident need for clear and concise
standards, governing the determination
of allowable costs to recipients for
program funds and for the recovery of
misspent tax dollars, became
abundantly clear in the process of
developing a comprehensive revision of
the Audit Guide, and in the processing
of allowable cost disputes. Proposed
rules were issued for comment on
August 20, 1985 [50 FR 35102] and
several comments were received. Useful
_ information was developed, and the

" programs had an opportunity to give
their views. In the process of taking a
wider look at sources, the Cotporationis
exploring the wealth of guidance and
experience developed by the Federal

saf

Management and Budget (OMB).
Circulars A-122, {*Cost principles for
Non-profit Organization”) and A-110
{*Uniform Administrative Requirements
for Grants and Agreements with
Institutions of Higher Education
Hospitals, and Other Non-profit
Organization”) were particularly
instructive.

These proposed regulations follow the
standards and policies of the Circulars
to the extent practicable. We have not,
however, rigidly followed the circulars
for the sake of consistency or to avoid
the work of making our own hard
choices. These circulars are the product
of many yeara of experience, much trial
and error, and many separate voices.
We would be short sighted not to use
them to the extent possible. After all,
their purpose, like ours, is to assure

“accountability for tax dollars,

The principal elements of the proposed
rules are as follows

{1) Governing Standards: Sec. 16304
sets forth the applicable standards and
criteria. ‘Thus, costs must be actual and
the recipient must be Jiable for payment,
and costs must be reasonable and

‘necessary, and in compliance with the

Act, applicable appropriations acts,
relevant rules and regulations, and the
Audit Guide. They must also be
congistent, uniformly applied, and in
accord with seneral{y accepted
accounting principles. They cannct be
used to match other federal dollars
unless such use is legally permitted and
they must be adequately documented.

Recipients must avaiivthemselves of
applicable credits, such as discounts,
rebates, insurance refunds and
recoveries, They must account for all
program income, including attorneys'
fees, and apply such income as a credit
against the Corporation award, They
may work out an advance
understanding with the Corporation to
avoid uncertainty about cost
allowabitity, ‘

(2} Unallowable Costs: Under §1630.5,
unallowable costs are: .

{a) Cost incurred in violation of
statute, implementing rules and. -
regulation, or the teims of the recipients
award. .

(b) Certain distant, out-f-state travel,
without Corporation approval that is not
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concentrated on direct delivery of
services to clients, The timé fimilts for -
the Corporation toaot-on request for
approval have been ghortened for travel
requests and the Corporation would
expect to act promptly in all such
requests and to average no more thana -
few working days and as promptly as -
necessary for written or aral requests
that state a reasonable need for
immedidte action, '

{3) Without prior approval, cerlain
expenses connected with lobbying,
legislative advocacy and formal rule

making:

(4] The use of funds provided by the
Corporation for the expenses of
litigation against the Corporation.
Although some have argued that
Congress specifically intended 10 allow
such use of funds appropriated for legal
services to eligible clients, they have not
provided references to the legislative
history and we are not aware of any
reason to believe that this was intended
by Congress, It is, of courae, our intent
to conform as precisely as possible to
Conggessional infent, One ohvious
reagson that litigation regarding denial of
refunding has taken a long time o
resolve even where the merits of the
case are clear cut is that a recipient’s
management has no incentive to settle.
Instead, recipients can litigate and
simply reduce services to clients to
cover the costs of complicating and
delaying the inevitable. The provision is
similar in intent to provisions in federal
regulations concerning grants to non-
profit organizations. See OMB Circular
A-122, sttachment B.34(d), 45 FR at
46031 {July 8, 1980). The Corporation is
considering incorporating this and other
relevant federal grant regulations into
this regulation by reference exoept
where they are inconsistent with
specific laws releveant to the
Corporation, '

(5) Without prior approval, attorneys'
fees in other cases involving recipients
such ae fabor disputes.

'(6) Without prior approval,

(a} leasea and purchases in excess of
$10,000 for single or combined
purchases; : o

{b) purchiases of real property; and

(c) certain consultant-contracts in -
excess of $5000 or $261 per 8:hour day,
or $35.00 perhour. '
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§'1630.8, disallowed funds are recovered

from future checks or by direct: payment -

. or otherwise. The Corporation is
considering combining, shortening, and
streamlining the procedures set forth in
$ 1630.7 and .8; the Corporation could
provide a notice that provides the facta
and reasons for questioning a cost, the
recipient could make one response, and
then one decision could be niade.

Other Matters: The Corpnration
cannot claim lack of prior.approval
where it fails to act on time, {§ 1630.6). It
must require recipients to take
cosreclive action to avoid recurrences
and it may take other action under parts
1606, 1623 and 1625 for more serious
financial irregularities (§ 1630.9). It may
also make appropriate referrals such as
to law enforcement agencies and bar
associations. Recovery of a questioned
cost is not to be construed as a
termination or a denial of refunding
under parts 1606 or 1625. Under
§ 1630.10, where expenditures under
subgrants or subcontracts are
disallowed, the subrecipient or
subcontractor is jointly and severally
responsible and subject to the same
remedies as the recipients,

List of Subjetts in 45 CFR Part 1630

Accountmg government contracts,
. grant programs. legal services.
; For'thie reasons set out in the
preamble, 45 CFR Chapter XV1 is
proposed to be antended by adding Part
1630 48 follows-

* PART 1630~.COSTS STANDARDS AND
'Pnoct-.wnts -

1630.3 Durtlen of pronf umption.
_.163_6.4, Staridards go\raming illowability of

. 16305 Coats spacifically unaltowable.
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‘i mtanded o provide

" uniform standards for allowability of

costs-and to provide a comprehensive,
fair, impartial; timely and flexible
process for the resolution of questioned
costs incurred by recipients of the
Corporation. It is the intent of the
Corporation to conform these
requirements, where appropriate, to the

- policies developed over years of Federal

experience with grants to nonprofit
organizations.

§ 16302 Definitions.

(a) A “questioned ¢ost™ is a charge or
proposed charge to a recipient's
Corporation and non-public funds which
could be determined to be ineligible.

(b) An “allowed cost” is a questioned
cost that, after investigation, the
Corporation has determined to be -
eligible for payment from a recipient's
Corporation or non-public funds, or
both.

(c} A “disallowed cost" is a cost
which has been determined to be
ineligible for payment from a recipient's
Corporation or non-public funds, or
both, including any income the recipient
may have derived from the activities
supported by that cost, including
proceeds from the sale of assets
purchased with those funds, and interest
on those funds.

{d) *Recipient” as used in this part
means any grantee ot contractor
receiving funds from the Corporation
Rnder §% 1008{a)(1) or 1006{a)(3) of the

ct.

§ 1630.3 Burden of proof presumption.

(a) The recipient shall at all times
have the burden of proof under this Part.

{b)(1) if & recipient defends a
questioned cost on the basis that the
funds used were not subject to the
restriction cited by the Corporation, the
recipiernit has the uirden of proof that
the funds actually expended were not in
fact sub]ect to that restriction.

{2) Where a teciplent or subrecipient
has placed funds subject to a restriction
contained in a federal statute, a
Corporation rule, regulation, instruction
ot guideline, or in an award condition in
the same account with funds riot subject
to such restriction, or whete funds in
separate accounts are controlled by the

. same peison or are under common .
control, and from the time the. recipienl

first placed funds subject to the

:restricﬂon in one of the accounts, clear,

- obiectxve. prior atandarda have not been
. expenses will bg

followed consistently as to what

paid from which
account; it will be arebuttable
presumption that the restriction applies
to all'the funds in the accountor
accounts.

$18304 Standards uovumlng allowability
of costs.

(a) General Criteria. Expenditures by
a recipient are allowable under the
recipient's award only if the recipient
can demonstrate that the expenditure
was: ‘

{1) Actuaily incurred after the
effective date of the award and the
recipient was liable for payment;

(2) Reasonable and necessary for the
provision of legal services for eligible
clients or for the accomplishment of
another function specially approved in
the terms and conditions of the award:

(3} Allocable to such function(s};

{4) In compliance with the Act,
applicable appropriation acts,
Corporation regulations, guidelines and
instructions, the I 5C Audit and
Accounting Guide for Recipients and
Auditors, and the terms and conditions
of its award;

(5) Consistent with policies and
procedures that apply uniformly to both
the Corporation financed and other
activities of the recipient;

(6) Accorded consistent treatment;

{7) Determined in accordance with
generally accepted accounting
principles;

(8} Not included as a cost or used to
meet cost sharing or matching
requirements of any other Corporation
or Federally financed program in either
the current or a prior period, except as
otherwise permitted by law; and

(9} Adequately and
contemporaneously documented and the
documentation was made available to
the Corporation from normal business
records without an opportunity for
alteration;

{b} Reasonable costs. A cost is
reasonable if, in its nature or amount, it
does not exceed that which would be
incurred by a prudent person under the
circumstances prevailing at the time the
decision was made to incur the costs.
The question of the reasonableness of
specific costs must be scrutinized with
particular care in connection with
organizations or separate divisions
thereof which receive the
proponderance of their support from

- awards made by Corporation or Federal

agencies. In determining the
reasonableness of a given cost,

" consideration shall be given to:



{1) Whether the cost is of a type
generally recognized as ordinary and
necessary for the operation of the
organization or the performancz of the
award, . ‘

{2) The restraints or requirements
imposed by such factors as generally
accepted sound business practices,
arms-tength bargaining, Federal and
State laws and regulations, and terms
and conditions of the award. .

{3) Whether the individuals concerned
acted with prudence in the
circumstances, considering their
responsibilities to the organization, its
members, employees, clients, the public
at large, the Corporation, and the
Federal Government.

{4) Significant deviations from the
established practices of the crganization
which may unjustifiably increase the
award costs.

{c) Allocable costs. (1) A cost is
allocable to a particular cost objective,
such ag a grant, project, service, or other
activity, in accordance with the relative

- benefits received. A cost is allocable to
a Corporation award if it is treated
consistently with other costs incurred
for the same purpose in like
circumstances and if it:

{i) Is incurred specifically for the
award.

(ii) Benefits both the award and other
work and can be distributed in
reasonable proportion to the benefits
received, or

{iii) Is necessary to the overall
operation of the organization, although a
direct relationship to any particular cost
objective cannot be shown.

{2) Any cost allocable to & particular
award or other cost objective under
these principles may not be shifted 1o
other Corporation or Federal awards to
overcome funding deficiencies, or to
avoid restrictions imposed by law or by
the terms of the award.

(d) Applicable credits. (1) A recipient -

must deduct all applicable credits, as
defined in paragraph (d)(2) of this
section, from the costs it charges to an
award from the Corporation. .

(2] The term “applicable credits”
refers to those receipts or reduction of
expenditures which operate to offset or

reduce expense items that are allocable

to awards as direct or indirect costs,
Typical examples of such transactions
are: purchase discounts, rebates or
allowances, recoveries or indemnities
on losses, insurance refunds, and
adjustments of overpayments or
eironeous charges. To the extent that
such credits accruing or received by the
recipient relate to allowable costs they
shall be credited fo the award either as
a cost reduction or cash refund as
appropriate.
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(e) Program incorme. Program income
represents gross income earned by the
recipient from Corporation supported
activities, and includes, but is not -
limited to, income from service fees
(including attorneys' fees and costs),
saies of commadities and property, and
interest earned on grant or contract
advances or other funds. All such
program income recelved during the
project period must be applied asa -
credit against grant or contract costs
charged the Corporation.

- (f) Advance understandings. Under
any given award the reasonableness
and allocability of certain items of costs
may be difficult to determine. This is
particulatly true in connection with
organizations that receive a
preponderance of their support from
LSC. In order to avoid subsequent
disallowance or dispute based on
nnreasonableness or nonaflocability, it
is often desirable to seek a written
agreement with the Dffice of Moniloring,
Audit, and Compliance in advance of
the incurrence of special or unusual
costs. The absence of an advance
agreement on any element of cost will
not, in itself, affect the reasonableness
or allocability of that element.
Acceptance of the annual budget as part
of the renewal of funding does not
constitute an “advance understanding”
or “approval” of an unallowab!le cost,
unless the cost or expenditure is
identified and specifications of the
purpose, amount, and all other
information necessary to evaluate the
necessity and reasonableness of the cost
are included and explicit approval of the
specific transaction is included with
approval of the grant application.

§1630.5 Costs specifically unallowable.
The following costs are specifically
unaflowable:
(a) A cost charged to Corporation
funds in violation of the Act, ather

* provisions of law, Corporation rules,

regulations or guidelines, or the terms of
& recipient’s grant or coniract
agreement; or a cost charged to other
non-public funde in violation of the Act
or Part 1610 of these regulations;

{b) A cost charged to Corporation
funds allocable to out-of-state travel
beyond 150 miles from a recipient's
office that is not on behalf of an eligible
client for the purpose of conducting
necessary legal investigation and
discovery or for the purpose of
appearing on behalf of an eligible client
in a state or Federal court or before an
administrative agency in an
adjudicatory matter, without the prior
approval of the Corporation, Normaily,
approval should be requested '
sufficiently far in-advance to be
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received in wrifing, but verbal approval -
followed by & written requestfor
confirmation is acceptable if there is a
legitimate nead for such travel on short
notice; . . '

- (c) Without the prior weitten approval
of the Corporation, the following
expenditures, if incurred wholly or
partially for the purpose of conducting,
or supporting legislative advocacy,
formal rulemaking or lobbying:

(1) Expense of office space separate
from a recipient's principal office,
except for branch offices used primarily
for direct client service (the approval
must be explicit and can be no more

" than 12 months prior to the payment};

{2} Travel expenditures over $100; and

{3} Conduct of or attendance at
meetings and conferences.

{d) Cost of counsel to represent a
recipient (1} in & matter in which the
Corporation is an opposing party or has
an opposing interest (but a recipient
may use other non-public funds for
payment of such fees}, or (2) without
prior approval, in other law suits or
labor disputes to which recipientis a

party.

[e)} The following costs if incurred
without the prior written approval of the
Corporation:

{1) The cost of a lease or purchase of
equipment, furniture, books or similar
personal property if the single-item or
combined purchage price is in excess of
$10,000. In the case of a leass, the
purchase price is determined by the
prevailing market rate for a purchase of
the property leased, not by the lease
price. “Combined purchase price"
means the total cost of all the
components of a system, such as a
somputer or telephone system, in which
the components are planned as integral
parts of the system or lease process. The
addition of books to an existing library
purchased during a prior audit year, of
new printers to an existing computer

system purchased during a prior audit

year, or of new furniture to office
furniture purchased during a prior audit
year would not require prior approval
unless the additions had a combired"
purchase price in excess of $10,000.
When purchases or leases are made for
more lKan one office, the “combined
purchase price” includes the cost of 4ll
new system components for all offices
affected;

{2} Purchases of real property;

(3) Consulant contracts in excess of
$5,000 or consultant fees in excess of
$261 per eight-hour day or $35.00 per
hour except that audit service shall not
be considered as consultant services,
but othér services that may be provided
by a recipient's auditor, such as the -
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 preparation of interim financial reports
shall be:considered consultant services:

nd'shall require approval if the fees
" exceed the limits established by this

part. . ' .
§ 1630.8 “Effect of absence of prior

The Corporation may not assert the
absence of its approval as a basis for
disallowance of a cost, if it has not
provided written notice to a recipient
that it objects to a proposed cost
expenditure involving Corporation or
non-public funds, or a proposed action
that could result in a cost expenditure
that the recipient will charge to
Corporation or non-public funds, within
gixty {60) days (or fifteen (15) days of
the request is for approval of travel) of
the receipt by the Office of Monitoring,
Audit, and Compliance. of a request for
such approval, or within thirty (30) days
of the receipt by that Office of all
requested information about the
proposal. The Corporation must make
written request for additional
information within 45 days of the receipt
by the Office of Monitoring. Audit, and
Compliance of the requeast for approval.
This section does not apply to requests
for approval made prior to the effective
date of this regulation. If the request for
prior approval is denied, the
Corporation will provide the recipient
with an explanation and statement of
the grounds for denial.

§ 1630.7 Review and appeal process.

(a) When it questions a cost incurred
by a recipient, the Corporation shall give
written notice to the recipientand the
Chairperson of its governing body
stating the dollar amount of the cost and
the reasons for questioning it. Such
notice must be provided no more than 6
years after the recipient incurred the
cost or expended the funds. To obtain
relevant information while investigating
a questioned cost, the Corporation may
contact any patty it deems necessary. If
the recipient fails to respond within 30
days of its receipt of notice, the cost
shall be disallowed.

-(b) Within forty-five (45) days of
receiving the reciplent's written
response {o the notice of questioned
cost, the' Corporation shall issue a
determination that the cost hus been
allowed or disallowed.

- (¢} Within thirty (30} days after it
receives notice from the Corporation
that a:questioned cost has been
disallowed, a recipient may file a
written notice of appeal with the
President of the Corporation, stating in
- detail its teasonis for reguesting review,

wma.upoostsnnhe - {d) Within thirty (30) days after

receipt of the written notice of appeal,

‘the-President shall either adopt, modify,

or reverse the decision of disallowing
the cost. The decision shall be based on
thie written record, including the
recipient's notice of appeal, and any
response and analysis by Corporation
staff. The decision of the President or
his or her designee shall become final
upon receipt by the recipient of written
notice of the decision. The-appeal shall
be based on the written record, the
recipient's notice of appeal, and any
response and analysia by Corporation
staff. The recipient shall be provided
with a copy of the record if requested.
The President shall have no prior
involvement in the consideration of the
particular questioned cost in issue. If the
President has had such prior
involvement, the President shall
designate another executive employee
who has no prior involvement to hear
and decide the appeal.

§1630.8 Recovery of disallowed costs.
{a} Within thirty (30) days after
receipt of notice from the Corporation
that a questioned cost has been
disallowed, the recipient may where it
chooses not to protest the decision of
the Corporation under § 1630.7 above,
show in writing why the Corporation
should not for equitable, practicable or
other reasons, recover the amount of the
disallowed cost. If the recipient fails to
respond within the prescribed time, the
Corporation shall recover in the form of
a reduction in future grant checks or
direct payment or othewise, an amoun?
not to exceed the total disaliowed cost
and any additional income derived from
activities supported or assets purchased
by means of the disallowed cost. If the

-disallowed cost is a charge to non-LSC

funds in viclation of the LSC Act or Part
1610 of these regulations, the
Corporation shall recover from the
recipient's LSC funds an amount not to
exceed the emount of the total
disallowed cost and any additional
income derived therefrom.

(b) if the recipient has demonstrated,
pursuant to paragraph (a) of this section,
that recovery of the funds as provided
therein is inappropriate, the
Corporation, within forty-five {45) days
after it receives the recipient’s written
response, may:

(1) Recover less than the total amount
of the disallowed cost through reduction
of the amount of monthly grant checks;
or

{2) Require the recipient to reimburse
its LSC fund from another source or
accept the recipient’s demonstration
that it has reimbursed its LSC fund from
a funding source-from which the original

expenditure could have been made
without a violation of Sec. 1010(c) of the
Acl (42 U.S.C. 2996i(c)) or Part 1610 of
the regulations,

§ 1630.9 Other remedies, effect on other
paris.

(a) In all cases in which a cost has
been disallowed by the Corporation, the
Corporation shall require that the
recipient take the action needed to
prevent the recurrence of the activity
that gave rise to such disallowed costs.
In cases of serious financial
mismanagement, fraud or defalcation of
funds, the Corporation shall take
appropriate action pursuant to Parts
1606, 1623, and 1625 of its regulations
and shall make such referrals and
recommendations as the circumstlances
warrant.

(b) Recovery of questioned costs by
any means under this part is not to be
construed to affect permanently the
annualized funding level of the recipient,
or as a termination of financial
assistance under Part 1606, a suspension
of funding under Part 1623, or a denial of
refunding under Part 1625.

§1630.10 Responsibllity of Subgrantees
and Subcontractors.

When disallowed costs arise from
expenditures incurred under a subgrant
or subcontract of LSC funds, the
recipient and the subrecipient or
subcontractor will be held jointly and
severally responsible for the actions of
the subrecipient or subcontractor, as
provided in 45 CFR Part 1627, and will
be subject to all remedies available
under this Part.

§1630.11 Time. ‘

(a) Computation. Time limits specified
in this Part shall be computed in
accordance with Rules 6 (a) and {e} of
the Federal Rules of Civil Procedure.

{b) Enlargement. The President of the
Corporation may, on written request for
good cause shown, grant an enlargement
of time and shall notify the recipient in
writing.

Dated: April 17, 1986.

John H. Bayly, Jr.,

General Counsel,

[FR Doc. 868948 Filed 4-18-86; 8:45 am]
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