


- 

. 

-.c 

II 

TABLE OF CONTENTS 

APPEARANCES . 	 
I. 	 THE PROCEEDINGS . 	 

II. FINDINGS OF FACT . 	 
A. 	 The R e g i s t r a n t  . 
0 .  	 S a l e s m e n o f  t h e R e g i s t r a n t  . 
C. 	 V i o l a t i o n s  of  t h e  R e g i s t r a t i o n  
  

P r o v i s i o n s  of  t h e  S e c u r i t i e s  Act . 
D. 	  V i o l a t i o n s  o f  t h e  A n t i - f r a u d  
  

P r o v i s i o n s  o f  t h e  S e c u r i t i e s  ~ c t  s. 
I .  	 Material f a c t s  w i t h  r e s p e c t  t o  
  

t h e  r e g i s t r a n t  ' s  o f f e r i n g s  . 
2 .  	  L i t e r a t u r e  u s e d  by t h e  r e g i s t r a n t  
  

and i t s  cor respondence  w i t h  cus tomers  . 
3. 	 R e p r e s e n t a t i o n s  t o  c u s t o m e r s  . 
4. 	 C o n c l u s i o n s  . 

E. 	 V i o l a t i o n s  o f  t h e  r e c o r d - k e e p i n g  r e q u i r e m e n t s  . 
111. CONCLUSIONS OF LAW; RECOMMENDATIONS . 	 

Page 

1 
 

2 
 

6 
 

6 
 

7 
 

. 11  
  

. 20 
 

. 20 
 

. 

. 

. 

. 

. 

21 
 

26 
 

28 
 

32 
 

33  
  



UNITED STATES OF AMERICA 
 
Before  t h e  
  

SECURITIES AND EXCHANGE COMMI SSlON 
 

I n  t h e  Matter o f  

ALLSTATE PETROLEUM, INC. 
125 E a s t  5 0 t h  S t r e e t  
New York 2 2 ,  New York 

F i l e  No. 8-10775 

RECOMMENDED DECISION 

APPEARANCES: 

Messrs. Robert  G.  W i l l n e r ,  Alan R .  S l o a t e  
  
and Carmine A. Asselta, f o r  t h e  D i v i s i o n  
  
of  T r a d i n g  and Markets .  
  

M r .  A l f r e d  Shayne,  101 West 55th  S t r e e t ,  
  
New York, N .  Y .  
  
p ro  s e .  
  

BEFORE: SIDNEY L. FEZLER , H B A R l N G  EXAMINER 



I .  THE PROCEEDINGS 

These  are proceed ings  p u r s u a n t  t o  S e c t i o n  1 5 ( b )  and 15A of  t h e  
11 

S e c u r i t i e s  Exchange Act of  1934 ( "Exchange ~ c t " ) -  t o  d e t e r m i n e  w h a t ,  

i f  any ,  remedia l  a c t i o n  i s  a p p r o p r i a t e  i n  t h e  p u b l i c  i n t e r e s t  pursuan t  

t o  S e c t i o n  1 5 ( b )  of  t h e  Exchange Act w i t h  r e f e r e n c e  t o  t h e  r e g i s t r a t i o n  

as a b r o k e r  and d e a l e r  of  Allstate Pe t ro leum,  I n c .  ( " t h e  r e g i s t r a n t " ) ;  

whether  t o  pe rmi t  t h e  n o t i c e  of  wi thdrawal  o f  r e g i s t r a n t  from r e g i s t r a -  

t i o n  f i l e d  by i t  t o  become e f f e c t i v e ,  and i f  s o ,  whe the r  i t  i s  n e c e s s a r y  

i n  t h e  p u b l i c  i n t e r e s t  o r  f o r  t h e  p r o t e c t i o n  of i n v e s t o r s  t o  impose 

terms and c o n d i t i o n s  under  which s a i d  n o t i c e  o f  wi thdrawal  may be p e r m i t t e d  

t o  become e f f e c t i v e ;  and whe the r ,  w i t h i n  t h e  meaning of  S e c t i o n  15A(b) (4 )  

of  t h e  Exchange A c t ,  i t  shou ld  be  found t h a t  M i l t o n  J .  Helmke, George 

C. F o l t z ,  Henry L .  Hahn, J o s e p h  Messina ,  p r i n c i p a l s  o f  t h e  r e g i s t r a n t ,  

and A l f r e d  Shayne,  Donald D.  Dunklee,  and W i l l i a m  F i s h e r ,  sa lesmen of  

t h e  r e g i s t r a n t ,  shou ld  be found t o  be  c a u s e s  of any remedia l  a c t i o n  

o r d e r e d .  

The m a t t e r s  pu t  i n  i s s u e  by t h e  amended o r d e r  f o r  t h e s e  proceed-  

i n g s  a r e :  

A .  Whether t h e  r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  15(b)  of  

t h e  Exchange Act and Rule 17 CFR 240.15b-2, promulgated by t h e  Commission 

t h e r e u n d e r ,  and Helmke, F o l t z ,  Messina ,  Hahn, Shayne,  Dunklee and F i s h e r  

-1 / 	 These  p roceed ings  were i n s t i t u t e d  p r i o r  t o  t h e  a d o p t i o n  of  t h e  
S e c u r i t i e s  Ac t s  Amendments o f  1964,  7 8  S t a t .  565 (August 20 ,  1964).  
References  t o  p r o v i s i o n s  of  t h e  S e c u r i t i e s  Act and t h e  Exchange Act 
are t o  p r o v i s i o n s  as t h e y  e x i s t e d  p r i o r  t o  t h e  a d o p t i o n  of  t h e  
amendments. 



* 

a i d e d  and a b e t t e d  such  v i o l a t i o n s  i n  t h a t  r e g i s t r a n t  i n  i t s  a p p l i c a t i o n  

f o r  r e g i s t r a t i o n  and amendments t h e r e t o  made f a l s e  and m i s l e a d i n g  state­

ments w i t h  r e s p e c t  t o  material f a c t s  and r e g i s t r a n t  f a i l e d ,  and s a i d  

i n d i v i d u a l  r e sponden t s  f a i l e d  t o  c a u s e  r e g i s t r a n t  t o  f i l e  amendments 

promptly t o  c o r r e c t  t h e s e  i n a c c u r a c i e s .  

B.  Whether,  d u r i n g  t h e  pe r iod  of approx imate ly  May 30 ,  1962 t o  

J u l y  3 0 ,  1962 o r  later ,  r e g i s t r a n t ,  Helmke, F o l t z ,  Hahn, Messina ,  Shayne,  

Dunklee and F i s h e r  w i l l f u l l y  v i o l a t e d  S e c t i o n s  5 ( a )  and ( c )  of  t h e  

S e c u r i t i e s  Act of  1933 ( " S e c u r i t i e s  Ac t t t )  i n  t h a t  r e g i s t r a n t ,  Helmke, 

F o l t z ,  Hahn, Messina ,  Shayne, Dunklee and F i s h e r ,  sometimes c o l l e c t i v e l y  

r e f e r r e d  t o  as " t h e  respondents1 ' ,  d i r e c t l y  and i n d i r e c t l y  made u s e  of  

t h e  means and i n s t r u m e n t s  of  t r a n s p o r t a t i o n  and communication i n  i n t e r -  

state commerce and o f  t h e  mails t o  o f f e r  t o  sel l  and se l l  c e r t a i n  s e c u r ­

i t i es  of E l  Dorado, Buhler  LeBs.e No. 1  ("Buhler") and t h e  Nicholson 

Lease  No. 1  ( l t N i c h o l s o n t t )  when no r e g i s t r a t i o n  s t a t e m e n t s  have been f i l e d  

-3/ 
o r  were i n  e f f e c t  under  t h e  S e c u r i t i e s  Act as t o  s u c h  s e c u r i t i e s .  

-2/ 	 Every r e g i s t e r e d  b r o k e r - d e a l e r ,  pursuan t  t o  t h e s e  p r o v i s i o n s , - i s  r e q u i r e d  
t o  promptly f i l e  an  amendment t o  i t s  b r o k e r - d e a l e r  r e g i s t r a t i o n  i f  t h e  

-3 	 S e c t i o n  5  df t h e  S e c u r i t i e s  Act p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  t h a t  i t  
s h a l l  be unlawful  t o  make u s e  of t h e  i n s t r u m e n t s  of  t r a n s p o r t a t i o n  o r  
communication i n  i n t e r s t a t e  commerce o r  of  t h e  mails t o  o f f e r  t o  se l l  
o r  t o  sell  a s e c u r i t y  u n l e s s  a r e g i s t r a t i o n  s t a t e m e n t  i s  i n  e f f e c t  



C. Whether,  d u r i n g  t h e  aforement ioned p e r i o d ,  r esponden ts ,  s i n g l y  

o r  i n  c o n c e r t ,  w i l l f u l l y  v i o l a t e d  and a i d e d  and a b e t t e d  w i l l f u l  v i o l a t i o n s  

-4/ 
o f  t h e  a n t i - f r a u d  p r o v i s i o n s  of t h e  S e c u r i t i e s  Acts i n  o f f e r i n g ,  s e l l i n g ,  

and i n d u c i n g  t h e  purchase  of and e f f e c t i n g  t r a n s a c t i o n s  o f  t h e  s e c u r i t i e s  

mentioned i n  pa ragraph  B above and i n  connec t ion  t h e r e w i t h  made f a l s e  and 

m i s l e a d i n g  s t a t e m e n t s  of material f a c t s  and omi t t ed  t o  state material 

f a c t s  and o b t a i n e d  money and p r o p e r t y  the reby  and engaged i n  conduct  and 

a c t i v i t i e s  which c o n f i t i t u t e d  f r a u d  and d e c e i t  upon c e r t a i n  pe rsons .  

D. Whether,  d u r i n g  t h e  pe r iod  from approximately  May 30,  1962 t o  

J u l y  30,  1962 o r  later, r e g i s t r a n t ,  a ided  and a b e t t e d  by Helmke, F o l t z ,  

Messina and Hahn, w i l l f u l l y  v i o l a t e d  S e c t i o n  1 7 ( a )  o f  t h e  Exchange Act 

and Rules  17 CFR 240.17a-3 and 17 CFR 240.17a-4, promulgated by t h e  

Commission t h e r e u n d e r ,  i n  t h a t  s a i d  p e r s o n s ,  s i n g l y  and i n  c o n c e r t ,  

f a i l e d  t o  make, keep c u r r e n t  and p r e s e r v e  c e r t a i n  books and r e c o r d s  

which r e g i s t r a n t  w a s  r e q u i r e d  t o  keep c u r r e n t  and p r e s e r v e  under  s a i d  

-5/ 

S e c t i o n  and Rules .  


-4/ 	 S e c t i o n  1 7 ( a )  o f  t h e  S e c u r i t i e s  Act and S e c t i o n s  10(b)  and 1 5 ( c ) ( l )  
of t h e  Exchange Act and Rules lob-5  and 15c l -2  ( 1 7  CFR 240.10b-5 and 
15c l -2 )  t h e r e u n d e r  a r e  sometimes r e f e r r e d  t o  as t h e  a n t i - f r a u d  pro ­
v i s i o n s  of t h e  S e c u r i t i e s  Acts.  The c o m p o s i t e e f f e c t  o f  t h e s e  pro- 
v i s i o n s ,  a s  a p p l i c a b l e  h e r e ,  i s  t o  make unlawful  t h e  u s e  o f  t h e  mails 
o r  i n t e r s t a t e  f a c i l i t i e s  i n  connec t ion  w i t h  t h e  o f f e r  o r  s a l e  o f  any 
s e c u r i t y  by means o f  a d e v i c e  o r  scheme t o  d e f r a u d  o r  u n t r u e  o r  m i s ­
l e a d i n g  s t a t e m e n t s  o f  a material f a c t ,  o r  any a c t ,  p r a c t i c e ,  o r  c o u r s e  
o f  conduct which o p e r a t e s  o r  would o p e r a t e  as a f r a u d  o r  d e c e i t  upon 
a customer  o r  by means of any o t h e r  manipu la t ive  o r  f r a u d u l e n t  d e v i c e .  

-5 / 	 Under t h e s e  p r o v i s i o n s  r e g i s t e r e d  b r o k e r - d e a l e r s  are requ i red  t o  make 
and keep c u r r e n t  s p e c i f i e d  books and r e c o r d s  and t o  p r e s e r v e  them f o r  
a per iod  o f  no t  less t h a n  s i x  y e a r s .  
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P u r s u a n t  t o  n o t i c e ,  a h e a r i n g  was h e l d  i n  New York, N .  Y .  

beEore t h e  u n d e r s i g n e d  H e a r i n g  Examiner .  A1 1  t h e  r e s p o n d e n t s  were  

s e r v e d  w i t h  t h e  Amended Order  f o r  t h e s e  P r o c e e d i n g s ,  b u t  o n l y  one  

r e s p o n d e n t ,  Shayne ,  appea red  and p a r t i c i p a t e d  i n  t h e  h e a r i n g .  

A j o i n t  answer  was E i l e d  by t h e  r e g i s t r a n t ,  Helmke, F o l t z ,  

Hahn, and Mess ina .  I n  t h i s  a n s w e r ,  t h e  a E o r e s a i d  r e s p o n d e n t s  a l l e g e  

t h a t  t h e y  had no  i n t e n t i o n  o f  m i s l e a d i n g  anyone ,  t h a t  t h i s  was t h e  

f i r s t  and o n l y  s e c u r i t i e s  o f f e r i n g  e v e r  made by t h e  r e g i s t r a n t ,  t h a t  

t h e  r e g i s t r a n t  was c o m p l e t e l y  i g n o r a n t  o f  a p p l i c a b l e  r u l e s  and r e g u l a -  

t i o n s ,  and t h a t  r e l i a n c e  w a s  p l a c e d  on  Shayne t o  h a n d l e  sales and  o f f i c e  

p r o c e d u r e s .  These  r e s p o n d e n t s  d i d  n o t  f u r t h e r  p a r t i c i p a t e  i n  t h e  pro-  

c e e d i n g s  a f t e r  f i l i n g  t h e i r  answer .  

The r e s p o n d e n t s ,  Dunklee and F i s h e r ,  have  s i e n e d  w r i t t e n  c o n s e n t s  

t o  t h e  e n t r y  o f  a n  o r d e r  f i n d i n g  t h a t  t h e y  had w i l l f u l l y  v i o l a t e d  t h e  

S e c u r i t i e s  A c t s  as a l l e g e d  i n  t h e  O r d e r s  f o r  k r o c e e d i n g s  and f u r t h e r  

f i n d i n g  t h a t  t h e y  are c a u s e s  oE any  Commission o r d e r  which may be  

e n t e r e d  r e v o k i n g  t h e  r e g i s t r a t i o n  o f  r e b i s t r a n t  ( D i v .  Ex. 2 ) .  They 

t e s t i f i e d  i n  t h e s e  p r o c e e d i n g s  as w i t n e s s e s  b u t  d i d  n o t  o t h e r w i s e  

p a r t i c i p a t e .  

The p a r t i e s  a p p e a r i n g  a t  t h e  h e a r i n g  were a c c o r d e d  f u l l  oppor -  

t u n i t y  t o  be  h e a r d  and t o  examine and c ros s -examine  w i t n e s s e s .  At t h e  

c o n c l u s i o n  o f  t h e  p r e s e n t a t i o n  o f  e v i d e n c e ,  o p p o r t u n i t y  w a s  a f f o r d e d  

t h e  p a r t i e s  t o  s'tate t h e i r  p o s i t i o n s  o r a l l y  o n  t h e  r e c o r d .  Oral argument 

w a s  waived .  O p p o r t u n i t y  w a s  t h e n  a f f o r d e d  t h e  p a r t i e s  f o r  f i l i n k  proposed  

f i n d i n g s  of  f a c t  a d  c o n c l u s i o n s  o f  law, o r  b o t h ,  t o g e t h e r  w i t h  b r i e f s  i n  



s u p p o r t  t h e r e o f .  Proposed f i n d i n g s ,  t o g e t h e r  w i t h  a s u p p o r t i n g  b r i e f ,  

were  s u b m i t t e d  by t h e  D i v i s i o n .  No fo rma l  documents were r e c e i v e d  from 

Shayne,  a l t h o u g h  h e  d i d  f i l e  a l e t t e r  a f . t e r  t h e  c l o s e  of  t h e  h e a r i n g ,  

r e s t a t i n g  h i s  p o s i t i o n .  

Upon t h e  e n t i r e  r e c o r d  and f rom h i s  o b s e r v a t i o n  of t h e  w i t n e s s e s ,  

t h e  u n d e r s i g n e d  makes t h e  £01 lowing:  

11, FINDINGS OF FACT 

A. The R e g i s t r a n t  

1. R e g i s t r a n t  w a s  i n c o r p o r a t e d  i n  March, 1960 b u t  remained 

dormant  u n t i l  March, 1962. R e g i s t r a n t  h a s  been r e g i s t e r e d  w i t h  t h e  

Commission as a b r o k e r - d e a l e r  p u r s u a n t  t o  S e c t i o n  1 5 ( b )  o f  t h e  Exchange 

A c t  ~ i n c eJ u n e  1 5 ,  1962. On J u n e  2 7 ,  1962, r e g i s t r a n t  r e q u e s t e d  t h a t  

i t  be  p e r m i t t e d  t o  wi thdraw i t s  r e g i s t r a t i o n  immedia te ly .  I t  l a t e r  

r e q u e s t e d  t h a t  t h e  e f f e c t i v e  d a t e  b e  postponed t o  August 10 ,  1962. The 

w i t h d r a w a l  h a s  n o t  become e f f e c t i v e  ( F i l e  No. 8-10775-1) .  

2 .  The r e g i s t r a n t  o r i g i n a l l y  ma in ta ined  i ts  o f f i c e  a t  125 E a s t  

5 0 t h  S t r e e t ,  New York, N .  Y.  I n  J u l y ,  1962,  i t  moved t o  30 E a s t  42nd 

S t r e e t ,  New York,  N .  Y . ,  b u t  soon  abandoned t h i s  o f f i c e .  I ts  last  known 

a d d r e s s  w a s  i n  New O r l e a n s ,  L o u i s i a n a  a t  M e s s i n a ' s  home. 

3. At a l l  t i m e s  h e r e  r e l e v a n t  Helmke has  been  p r e s i d e n t ,  a d i r ­

e c t o r  and b e n e f i c i a l  owner of  10% o r  more o f  t h e  common s t o c k  o f  t h e  

r e g i s t r a n t ;  F o l t z  h a s  been a v i c e - p r e s i d e n t  and b e n e f i c i a l  owner o f  10% 

o r  more o f  t h e  common s t o c k  of  t h e  r e g i s t r a n t ;  Hahn h a s  been v i c e - p r e s i d e n t ,  

a d i r e c t o r  and g e n e r a l  manager of t h e  r e g i s t r a n t .  He w a s  i n  a c t i v e  c h a r g e  

o f  t h e  r e g i s t r a n t ' s  New York o f f i c e  d u r i n g  t h e  p e r i o d  mentioned i n  t h e  



? 
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R 

Amended Order  f o r  t h e s e  Proceed ings .  Messina ,  d u r i n g  t h e  r e l e v a n t  p e r i o d ,  

h a s  been t h e  s e c r e t a r y - t r e a s u r e r ,  a d i r e c t o r  and b e n e f i c i a l  owner o f  10% 

o r  more of  t h e  common s t o c k  o f  t h e  r e g i s t r a n t .  

B. Salesmen o f  t h e  R e g i s t r a n t  

4. A l f r e d  Shayne w a s  employed by t h e  r e g i s t r a n t  from approx imate ly  
i. 

A p r i l  19,  1962 t o  abou t  J u l y  28,  1962. During t h e  f i r s t  e i g h t  weeks o f  

h i s  employment, h e  w a s  a s a l a r i e d  employee and a s s i s t e d  Hahn i n  e s t a b l i s h ­

i n g  t h e  r e g i s t  r a n t  ' s  o f f  i c e ,  sales o r g a n i z a t i o n ,  and o t h e r  p r e p a r a t i o n s  

f o r  t h e  s a l e  of  s e c u r i t i e s  under taken  by t h e  r e g i s t r a n t .  A f t e r  h i s  i n i t i a l  

pe r iod  of  employment, he  was f u n c t i o n i n g  c h i e f l y  a s  a sa lesman and w a s  

compensated on a commission b a s i s .  He recommended t h e  employment of  

Dunklee and F i s h e r  as sa lesmen t o  Hahn and t h e y  were h i r e d .  Shayne a l s o  

e n t e r e d  i n t o  d i s c u s s i o n s  w i t h  o t h e r  i n d i v i d u a l s  w i t h  r e f e r e n c e  t o  t h e i r  

employment w i t h  t h e  r e g i s t r a n t ,  bu t  t h e  n e g o t i a t i o n s  d i d  n o t  come t o  

f r u i t i o n .  Shayne, Dunklee, and F i s h e r ,  s o  f a r  a s  t h e  record  i n d i c a t e s ,  

were t h e  s o l e  sa lesmen employed by t h e  r e g i s t r a n t  d u r i n g  t h e  p e r i o d  h e r e  

m a t e r i a l .  Dunklee and F i s h e r  were employed d u r i n g  t h e  months of J u n e  

and J u l y ,  1962. 

5. The A p p l i c a t i o n  f o r  R e g i s t r a t i o n  as a Broker  and D e a l e r  

f i l e d  by t h e  r e g i s t r a n t  on May 16,  1962 r e q u i r e d  t h e  f u r n i s h i n g  o f  t h e  

names of any sa lesmen  o r  o t h e r  employee,  o r  any o t h e r  person d i r e c t l y  

o r  i n d i r e c t l y  c o n t r o l l i n g  o r  c o n t r o l l e d  by t h e  r e g i s t r a n t  who had been 

c o n v i c t e d ,  w i t h i n  t e n  y e a r s ,  of  any f e l o n y  o r  misdemeanor i n v o l v i n g  t h e  

purchase  o r  s a l e  of  any s e c u r i t y  o r  a r i s i n g  o u t  of  t h e  conduc t  of t h e  



b u s i n e s s  of a b r o k e r  o r  d e a l e r ,  o r  who w a s  permanent ly  o r  t e m p o r a r i l y  

e n j o i n e d  from engag ing  i n ,  c o n t i n u i n g  any conduct  o r  p r a c t i c e  i n  connec ­

t i o n  w i t h  t h e  purchase  o r  s a l e  of  any s e c u r i t y ;  o r  who had been found 

by t h e  Commission t o  have v i o l a t e d  any p r o v i s i o n  of  t h e  S e c u r i t i e s  A c t s ,  

o r  any r u l e  o r  r e g u l a t i o n  u n d e r  t h o s e  Acts  ( I t e m  8 ) .  T h i s  i t e m  had 

o r i g i n a l l y  been answered "No" as t o  each  o f  t h e  s u b d i v i s i o n s  and no 

amendment was e v e r  f i l e d  chang ing  t h i s  r e sponse .  

6 .  I n  1951,  Shayne was found t o  have v i o l a t e d  t h e  a n t i - f r a u d  

p r o v i s i o n s  of t h e  S e c u r i t i e s  Acts w h i l e  employed as a sa lesman f o r  a  

b r o k e r - d e a l e r  and t o  be a c a u s e  of  t h e  r e v o c a t i o n  o f  r e g i s t r a t i o n  d i r e c t e d  

-6/ 
as 	t o  t h a t  r e g i s t r a n t .  

7.  Dunklee,  i n  1959,  on a s t i p u l a t i o n  of f a c t s  and c o n s e n t  by 

him, w a s  found t o  be a c a u s e  o f  a n  o r d e r  of r e v o c a t i o n  e n t e r e d  a g a i n s t  

a r e g i s t r a n t  because  of i t s  f a i l u r e  t o  amend i t s  a p p l i c a t i o n  f o r  r e g i s t r a -  

t i o n  t o  i n d i c a t e  t h a t  Dunklee w a s  i n  c o n t r o l  of i t s  o p e r a t i o n s .  Dunklee 

-7/ 
w a s  named as a c a u s e  of  t h e  o r d e r  o f  r e v o c a t i o n  which w a s  e n t e r e d .  

-6/ 	 Henry B.  Rosenfeld Co., 32 S.E.C. 731,  740. I n  i t s  d e c i s i o n  t h e  
Commission c o n s i d e r e d  a n  a p p l i c a t i o n  by Shayne who w a s  t h e n  a l s o  
r e g i s t e r e d  a s  a b roker  and d e a l e r  f o r  c a n c e l l a t i o n  o f  h i s  r e g i s t r a -  
t i o n  o r  wi thdrawal  of  i t  on c e r t a i n  c o n d i t i o n s .  The Commission 
den ied  t h e s e  r e q u e s t s ,  s t a t i n g  t h a t  Shayne had made repea ted  w i l l f u l  
r e p r e s e n t a t i o n s  t o  cus tomers  and t h a t  wi thdrawal  would not  be con ­
s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t  and f o r  t h e  p r o t e c t i o n  o f  i n v e s t o r s  
but  t h a t  t h e  v i o l a t i o n s  were of a n a t u r e  r e q u i r i n g  r e v o c a t i o n  ( s u p r a ,  
p .  741) .  

-7 / J e f f e r s o n  A s s o c i a t e s ,  I n c . ,  39 S.E.C. 271 (1959) .  
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8 .  On A p r i l  9 ,  1947,  Dunklee  w a s  c o n v i c t e d  i n  t h e  U n i t e d  S t a t e s  

D i s t r i c t  Cour t  f o r  t h e  S o u t h e r n  D i s t r i c t  o f  Iowa of  v i o l a t i n g  t h e  S e c u r i t i e s  

Act and t h e  Mail Fraud S t a t u t e  (D iv .  Ex. 7 ) .  On December 3 ,  1945,  Dunklee 

was c o n v i c t e d  i n  t h e  S t a t e  of  Minneso ta  on  a c h a r g e  o f  s w i n d l i n g ,  t h rough  

t h e  u s e  o f  what w a s  d e s i g n a t e d  as a " f a k e  o i l  lease i n v e s t m e n t  c o n t r a c t "  

(D iv .  Ex. 8 ) .  

9 .  W i l l i a m  F i s h e r  was found by t h e  Commission t o  b e  a c a u s e  o f  

a n  o r d e r  o f  r e v o c a t i o n  i s s u e d  a g a i n s t  a b r o k e r - d e a l e r  f o r  v i o l a t i o n  o f  

8-1 
t h e  n e t  c a p i t a l  r u l e .  A permanent  i n j u n c t i o n  was a l s o  i s s u e d  a g a i n s t  

F i s h e r  by t h e  U n i t e d  S t a t e s  D i s t r i c t  C o u r t  f o r  t h e  S o u t h e r n  D i s t r i c t  o f  

N e w  York on  J u n e  3 ,  .I958 e n j o i n i n g  f u r t h e r  v i o l a t i o n s  o f  t h e  n e t  c a p i t a l  

r u l e  i n  p r o c e e d i n g s  i n s t i t u t e d  a g a i n s t  A .  J .  Gould & Co., I n c .  ( D i v .  Ex. 

5 ) .  

LO.  The r e c o r d s  of  Shayne ,  Dunklee ,  and F i s h e r ,  as set f o r t h  

above ,  s h o u l d  have  been  b r o u g h t  t o  t h e  a t t e n t i o n  of  t h e  Commission i n  

a p p r o p r i a t e  amendments t o  t h e  r e g i s t r a n t ' s  b r o k e r - d e a l e r  a p p l i c a t i o n .  

The f a i l u r e  t o  d o  s o  r ende red  t h e  a p p l i c a t i o n  i n a c c u r a t e  and i n c o m p l e t e  

and v i o l a t i v e  of  t h e  rules and r e g u l a t i o n s  r e l a t i n g  t o  t h e  f i l i n g  of  

-3 / 
b r o k e r - d e a l e r  a ~ ~ l i c a t i o n sand amendments t h e r e t o .  



11.  Hahn d i d  n o t  t e s t i f y  i n  t h e  i n s t a n t  p r o c e e d i n g .  I n  t h e  

i n v e s t i g a t i v e  t e s t i m o n y ,  which  w a s  i n c o r p o r a t e d  i n  t h e  r eco rd  i n  t h e s e  

p r o c e e d i n g s  as a n  e x h i b i t ,  Hahn d e n i e d  knowing a n y t h i n g  o f  t h e  background 

o f  t h e  s a l e s m e n  which  would p r e v e n t  t h e i r  employment i n  t h e  s e c u r i t i e s  

b u s i n e s s  . 
12.  Shayne t e s t i f i e d  t h a t  h e  t o l d  Hahn o f  t h e  Commission p roceed-  

i n g  a j i a i n s t  him. H i s  t e s t i m o n y  o n  t h i s  p o i n t  i s  c r e d i t e d .  k h i l e  Shayne 

was u n d e r  t h e  m i s a p p r e h e n s i o n  t h a t  a l a p s e  o f  t e n  y e a r s  s i n c e  t h e  i s s u a n c e  

o f  t h e  Commiss ion ' s  o r d e r  would remove t h e  b a r  a g a i n s t  h im,  and t o l d  t h a t  

t o  Hahn, t h e r e  is  no e v i d e n c e  t h a t  Hahn made any e f f o r t  t o  c h e c k  S h a y n e ' s  

a s s e r t i o n s .  Hahn a l s o  i g n o r e d  w a r n i n g s  by b o t h  a Commission employee and 

h i s  own a c c o u n t a n t  t h a t  h e  s h o u l d  c h e c k  t h e  background o f  t h e  sa l e smen .  

Under a l l  t h e s e  c i r c u m s t a n c e s  t h e  u n d e r s i g n e d  c o n c l u d e s  t h a t  t h e  v i o l a t i o n  

found w a s  w i l l f u l  and t h a t  Hahn, who was i n  c h a r g e  o f  t h e  l o c a l  o f f i c e  

where t h e s e  s a l e s m e n  were employed,  a i d e d  and a b e t t e d  t h e  v i o l a t i o n s  found .  

Dunklee and F i s h e r  a l s o  a i d e d  and a b e t t e d  s u c h  v i o l a t i o n s  by n o t  making 

a f u l l  d i s c l o s u r e  o f  t h e i r  r e c o r d s .  Shayne ,  who, i n  h i s  own t e s t i m o n y ,  

made p a r t i a l  d i s c l o s u r e  of h i s  background t o  Hahn, d i d  no t  g i v e  Hahn 

a c c u r a t e  i n f o r m a t i o n  as t o  t h e  e x t e n t  o f  t h e  b a r  a g a i n s t  him and must a l s o  

be  h e l d  as a n  a i d e r  and a b e t t o r .  Helmke, F o l t z ,  and Mess ina  d i d  no t  

a c t i v e l y  d i r e c t  t h e  a c t i v i t i e s  i n  t h e  New York o f f i c e  o f  t h e  r e g i s t r a n t .  

However, t h e y  d e s i g n a t e d  Hahn t o  c a r r y  on i t s  o p e r a t i o n  and were i n  com- 

m u n i c a t i o n  w i t h  him. T h e i r  o w n e r s h i p  i n t e r e s t  i n  t h e  r e g i s t r a n t  put  them 

i n  t h e  p o s i t i o n  t o  c o n t r o l  t h e  a f f a i r s  o f  t h e  r e g i s t r a n t  and w h i l e  t h e i r  

r o l e  i n  t h i s  v i o l a t i o n  i s  o f  a s e c o n d a r y  n a t u r e ,  t h e y  a l s o  must be  h e l d  
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t o  have a i d e d  and a b e t t e d  t h e  v i o l a t i o n s  found.  
  

C .  	  V i o l a t i o n s  of t h e  R e g i s t r a t i o n  
P r o v i s i o n s  o f  t h e  S e c u r i t i e s  Act 

13. It is  a l l e g e d  i n  t h e  Order  f o r  t h e s e  Proceed ings  t h a t  from 

approx imate ly  May 30,  1962 t o  J u l y  30 ,  1962, o r  later ,  t h e  r e g i s t r a n t  and 

t h e  i n d i v i d u a l  r e sponden t s  named i n  t h e  Order  w i l l f u l l y  v i o l a t e d  t h e  

r e g i s t r a t i o n  p r o v i s i o n s  of  t h e  S e c u r i t i e s  Ac t ,  S e c t i o n s  5(a) and ( c ) ,  

i n  t h a t  r e s p o n d e n t s ,  d i r e c t l y  and i n d i r e c t l v ,  made u s e  of  t h e  means o r  

i n s t r u m e n t s  of t r a n s p o r t a t i o n  o r  communication i n  i n t e r s t a t e  commerce 

o r  of  t h e  m a i l s  t o  o f f e r  t o  s e l l  and s e l l  s e c u r i t i e s  of  E l  Docado, Buh le r  

Lease Number 1  (I1Buhler")  and t h e  Nicholson Lease Number 1  ( " N i c h ~ l s o n ~ ~ ) ,  

when no r e g i s t r a t i o n  s t a t e m e n t s  had been f i l e d  o r  were  i n  e f f e c t  under  t h e  

S e c u r i t i e s  Act a s  t o  such s e c u r i t i e s .  Dur ing t h e  pe r iod  a l l e g e d ,  t h e  

r e g i s t r a n t  w a s  o f f e r i n g  f o r  sale and s e l l i n g  non-producing working i n t e r -  

e s t s  i n  t h e  aforement ioned t h r e e  p r o p e r t i e s  on which i t  he ld  l e a s e s .  The 

f r a c t i o n a l  undivided i n t e r e s t s  i n  o i l  r i g h t s  which were b e i n g  s o l d  were 

s e c u r i t i e s  as deEined i n  t h e  S e c u r i t i e s  A c t ,  b u t  no r e g i s t r a t i o n  s t a t e m e n t  

w a s  f i l e d  as t o  any o f  them. 

14. P r o v i s i o n  i s  made i n  Regu la t ion  B of t h e  General  Rules and 

Regu la t ions  i s s u e d  by t h e  Commission pursuan t  t o  S e c t i o n  3 ( b )  under  t h e  

S e c u r i t i e s  Act f o r  exemption from t h e  f u l l  r e g i s t r a t i o n  requ i rements  oE 

-10/ A l d r i c h ,  S c o t t  & Co., I n c . ,  40  S.E.C. 775, 778 (1961) .  John  T. P o l l a r d  
& Co. ,  I n c . ,  38 S.E.C. 594,  598 ( 1 9 5 8 ) ;  Alan R u s s e l l  S e c u r i t i e s ,  I n c . ,  
38 S.E.C. 599,  601 ( 1 9 5 8 ) ;  Lucyle  Hol lander  F e i g i n ,  1 0  S.E.C. 594,  
596 (1961) .  
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f r a c t i o n a l  u n d i v i d e d  i n t e r e s t s  i n  o i l  o r  g a s  r i g h t s  i f  t h e  a g g r e g a t e  

amount at which s u c h  i s s u e  o r  o f f e r i n g  i s  i s s u e d ,  o f f e r e d  o r  s o l d ,  does  

no t  exceed $100,000.  P u r s u a n t  t o  R e g u l a t i o n  B ,  on  J u n e  4 ,  1962,  r e g i s -  

t r a n t  f i l e d  a "Schedule  DM o f f e r i n g  s h e e t  f o r  exempt ion  f rom r e g i s t r a t i o n  

f o r  non-p roduc ing  working i n t e r e s t s  i n  p r o p e r t y  d e s i g n a t e d  as t h e  E l  Dorado 

P l a n t a t i o n  Lease .  The e f f e c t i v e n e s s  o f  t h e  f i l i n g  o f  t h i s  o f f e r i n g  s h e e t  

was t e m p o r a r i l y  suspended by o r d e r  o f  t h e  Commission of  J u n e  11 ,  1962;  

b u t  a f t e r  c e r t a i n  amendments i n  t h e  o f f e r i n g  s h e e t  had b e e n  made t o  c u r e  
/ 

t h e  o b j e c t i o n s  s p e c i E i e d ,  t h e  o f f e r i n g  s h e e t  as amended became e f f e c t i v e  

on J u n e  1 8 ,  1962 ( F i l e  No. 20-1061A2-1). 

15. On May 17.  1962,  r e g i s t r a n t  f i l e d  a "Schedule  D" oEEer ing  

s h e e t  f o r  exempt ion  f rom r e g i s t r a t i o n  u n d e r  S e c t i o n  3 ( b )  o f  t h e  S e c u r i t i e s  

Act and R e g u l a t i o n  B t h e r e u n d e r  f o r  non-p roduc ing  work ing  i n t e r e s t s  i n  

t h e  Vincen t  L e a s e ,  which was a l s o  known as t h e  B u h l e r  Lease .  The e f f e c t i v e -  

n e s s  of  t h e  f i l i n g  of  t h i s  o f f e r i n g  s h e e t  was t e m p o r a r i l y  suspended by 

o r d e r  of t h e  Commission on May 28 ,  1962 and i t  h a s  n e v e r  become e f f e c t i v e  

( F i l e  No. 20 -106 lAl -1 ) .  

16 .  The r e g i s t r a n t  engaged i n  a s e l l i n g  campaign t o  d i s p o s e  of 

p a r t i c i p a t i o n s  i n  a l l  t h r e e  o f  i t s  l e a s e h o l d s .  E x t e n s i v e  p u b l i c i t y  was 

g i v e n  t o  t h e  d r i l l i n g  program c o n t e m p l a t e d  by t h e  r e g i s t r a n t .  A d v e r t i s e ­

ments were  p l aced  i n  t h e  E a s t e r n  e d i t i o n  of  t h e  Wall S t r e e t  J o u r n a l  on  

J u n e  1 9 ,  J u n e  26 and J u l y  17 ,  1962,  i n  t h e  Midwest e d i t i o n  o f  t h e  J o u r n a l  

o n  j u l y  24 ,  1962,  i n  t h e  P a c i f i c  C o a s t  e d i t i o n  o f  t h e  J o u r n a l  on J u l y  19 ,  

1962 and i n  B a r r o n ' s  on J u n e  25,  1962.  Both  t h e s e  p u b l i c a t i o n s  are p e r i o d ­

i c a l s  w i t h  wide c i r c u l a t i o n  th roughou t  t h e  Un i t ed  S t a t e s .  The a d v e r t i s e m e n t s  
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mentioned t h a t  t h e  company was beg inn ing  a I ' l Q  -we1 1 d e e p  d r i  1  l i n g  . . . 
program on v a l u a b l e  leases i n  thoroughly  geologized,,,$kov.en and o f f s e t  

f i e l d  areas showing m i l l i o n s  of b a r r e l s  o f  o i l  6 g a s  r e s e r v e s  . . . I I 

! ', 
(Div.  Ex. 49,  102).  Hahn and Shayne p a r t i c i p a t e d  in t h e  p r e p a r a t i o n  

.. 
of t h i s  adver t i sement  as w e l l  as o t h e r  sales material used i n  t h e  r e g i s -  

17. The s e r v i c e s  of a commercial a d v e r t i s e m e n t  company, Laura 

Dee Advertisement S e r v i c e ,  I n c . ,  a l s o  were used t o  p r i n t  and m a i l  ou t  

a d d i t i o n a l  material on beha l f  o f  t h e  r e g i s t r a n t .  These s e r v i c e s  inc luded  

t h e  m a i l i n g  o f  1431 envelopes  w i t h  i n s e r t s  which inc luded  a d r i l l i n g  r e p o r t  

and p h o t o s t a t  of t h e  adver t i sement  i n s e r t e d  i n  t h e  J o u r n a l  ; a n o t h e r  m a i  l i n g  

of 155 enve lopes ,  each c o n t a i n i n g  8 i n s e r t s ;  a p r i n t i n g  of 200 c o p i e s  o f  a 

form le t ter  s igned  by Helmke on beha l f  of r e g i s t r a n t  promising t o  re fund  

t o  i n v e s t o r s  "out-of -pocke tbb  investment  on t h e i r  purchases  of p a r t i c i  pa- 

t i o n s  i n  e a r n i n g s  on t h e  El  Dorado, Nicholson and Buhle r  l e a s e s  i f  at 

least one w e l l  o f  t h e  t h r e e  t o  be d r i l l e d  was no t  brought  i n  as a produc­

i n g  w e l l  (Div.  Ex. 95-E);  a n o t h e r  m a i l i n g  of 503 enve lopes  w i t h  7  o r  8 

i n s e r t s ;  and 125 c o p i e s  of a let ter  r e f e r r i n g  t o  and o f f e r i n g  p a r t i c i p a t i o n s  

i n  t h e  Buhler  and Nicholson Leases  (Div.  Ex. 95-GI. The r e g i s t r a n t  a l s o  

o b t a i n e d  a copy o f  a te lephone  d i r e c t o r y  of t h e  Department o f  Defense and 

prepared a l i s t  of names which were s e n t  t o  Laura  Dee by Shayne f o r  u s e  

i n  t h e  m a i l - o u t s  (Div.  Ex. 74-5, Exs. H-2 and H-3 t h e r e i n ) .  The r e g i s t r a n t ' s  

salesmen c o n t a c t e d  persons  who answered t h e  newspaper a d v e r t i s e m e n t s  i n -  

s e r t e d  by t h e  r e g i s t r a n t  and o f f e r e d  and s o l d  them p a r t i c i p a t i o n s  i n  t h e  

El  Dorado and t h e  o t h e r  two leases. Shayne and Dunklee a l s o  s o l d  t o  
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persons  who had purchased p a r t i c i p a t i o n s  i n  a n o t h e r  . j o i n t  v e n t u r e ,  

Cabeza, w i t h  which t h e y  had been a s s o c i a t e d .  
I 

18. A s  a r e s u l t  o f  t h e  s e l l i n g  c a m p a i g n . c a r r i e d  on by r e g i s t r a n t  
* 

and i t s  salesmen,  p a r t i c i p a t i o n  i n  t h e  Nicholson a n d / o r  Buhle r  were o f f e r e d  

a n d / o r  s o l d  t o  pe rsons  o f  d i v e r s e  o c c u p a t i o n s  who r e s i d e d  i n  12 states 

and t h e  D i s t r i c t  o f  Columbia. S i x  pe rsons  agreed  t o  purchase  p a r t i c i p a t i o n s  

i n  a l l  3 o f f e r i n g s  f o r  a t o t a l  of $18,000 and paid  $12,925 of t h f s  amount. 

8 persons  purchased p a r t i c i p a t i o n  i n  E l  Dorado f o r  $5,000. One person 

purchased a p a r t i c i p a t i o n  i n  Buhle r  f o r  $625. I n  a d d i t i o n  t o  t h e  above,  

r e g i s t r a n t  conf i rmed purchases  of p a r t i c i p a t i o n s  i n  E l  Dorado f o r  a t o t a l  

o f  $5,000 t o  8 persons  and confirmed purchases  i n  a l l  3 p a r t i c i p a t i o n s  f o r  

$2,000 t o  one person.  

19.  The salesmen had a v a i l a b l e  t o  them s p e c i a l  brochures  on t h e  

Nicholson and Buhle r  Leases and t h e  b rochures  were s e n t  t o  persons  who 

responded t o  r e g i s t r a n t ' s  a d v e r t i s e m e n t s  as w e l l  as t o  o t h e r s .  

20. I t  is c l e a r  from t h e  ev idence  t h a t  t h e  f a c i l i t i e s  o f  i n t e r ­

s t a t e  commerce and of t h e  m a i l s  were made u s e  of i n  t h e  o f f e r  and sale of  

t h e  Buhle r  and Nicholson non-producing working i n t e r e s t s  and t h e s e  o f f e r s  

and sales were made wi thou t  any r e g i s t r a t i o n  s t a t e m e n t  having been f i l e d  

f o r  t h e s e  s e c u r i t i e s ,  n o r  w a s  any f i l i n g  made under  Regula t ion  B. These 

o f f e r i n g s  and sales, t h e r e f o r e ,  were made i n  v i o l a t i o n  o f  t h e  r e g i s t r a t i o n  

p r o v i s i o n s  of t h e  S e c u r i t i e s  Act u n l e s s  t h e r e  was a n  exemption from r e g i s -  

-1P/ 
t r a t i o n  a v a i l a b l e  t o  t h e  r e g i s t r a n t .  

-I f /  S e c u r i t i e s  and Exchange Commission v .  Ra l s ton  P u r i n a  Co., 346 U.S. 
119 (1953) .  



21. While no appearance was made a t  t h e  hea r ing  on behalf of t h e  

r e g i s t r a n t  o r  i t s  p r i n c i p a l s ,  t h e  answer f i l e d  on t h e i r  behalf  i n d i c a t e s  

t h a t  r e g i s t r a n t  maintained t h a t  t h e  Buhler and Nicholson o f f e r i n g s  were 

p r i v a t e  o f f e r i n g s  w i th in  t h e  meaning of Sec t ion  4(1 \  af t h e  S e c u r i t i e s  

-12/ 

Act and exempt from t h e  r e g i s t r a t i o n  provis ions  of S e c t i o n  5. 


22. It is  s e t t l e d  l a w  t h a t  a c la im of exemption is t o  be s t r i c t l y  

construed and t h e  person a s s e r t i n g  exemption has  t h e  burden of proving 

-13/ 
i ts  a v a i l a b i l i t y .  It is  a s s e r t e d  i n  t h e  answer t h a t  t h e  Buhler and 

Nicholson o f f e r i n g s  were t o  be made only  t o  f r i e n d s  of Shayne o r  Dunklee. 

Hahn a l s o  t e s t i f i e d  i n  t h e  i n v e s t i g a t i v e  proceedings,  t h e  t r a n s c r i p t s  of 

which were rece ived  i n  t h e  record he re in ,  t h a t  i t  w a s  intended t h a t  

o f f e r i n g s  be made only  t o  a small group of i n v e s t o r s .  The evidence,  

however, is  t o  t h e  con t r a ry .  Spec i a l  brochures were prepared f o r  t h e  

Nicholson and Buhler o f f e r i n g s  and were mailed out  t o  persons who answered 

newspaper advert isements .  Those who bought were r e s i d e n t s  of 12 states 

and t h e  D i s t r i c t  of Columbia, t hus  i n d i c a t i n g  a widespread d i s t r i b u t i o n  

o f - s e l l i n g  l i t e r a t u r e .  The bulk of t h e  funds r a i s e d  by t h e  r e g i s t r a n t  

-12/ Sec t ion  4 provides: 

"The provis ions  of Sec t ion  5 s h a l l  not  apply t o  any 
of t h e  fo l lowing  t r a n s a c t i o n s :  ( 1 )  Transac t ions  by 
any person o the r  than an i s s u e r ,  u n d e r v r i t e r  o r  
d e a l e r ;  t r a n s a c t i o n s  by any i s s u e r  not involv ing  a 
publ ic  o f f e r i n g  , . . 

-13/ 	 S e c u r i t i e s  and &change Commission v.  Rals ton Pur ina  Co., sup ra ;  
see a l s o  S e c u r i t i e s  and Exchange Conunission v. Culpepper, 270 
F. 2d 241 (2nd C i r .  19591, G i l l i g a n ,  W i l l  6 Co. v .  S e c u r i t i e s  
and Exchange Commission, 267 F. 2d 461 (2nd C i r .  1959); Advanced 
Research Assoc ia tes ,  Inc . ,  S e c u r i t i e s  Act R e l .  No. 4630 (August 
16, 1963). 
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came from persons who agreed t o  purchase p a r t i c i p a t i o n s  i n  a l l  t h r e e  

o f f e r i n g s .  While t h e  number of a c t u a l  i n v e s t o r s  was small, t h i s  i s  

not d e c i s i v e  of  t h e  i s s u e .  It was pointed out  i n  t h e  Rals ton Pu r ina  

case t h a t  t h e  key ques t i on  i s  t h e  a s s o c i a t i o n  of t h e  i n v e s t o r s  w i th  t h e  

i s s u e r  and t h e i r  knowledge of i t s  a f f a i r s .  

"Exemption from t h e  r e g i s t r a t i o n  requirements 
of t h e  S e c u r i t i e s  Act i s  t h e  ques t ion .  The des ign  
of t h e  s t a t u t e  is t o  p r o t e c t  i n v e s t o r s  by promoting 
f u l l  d i s c l o s u r e  of in format ion  thought necessary ­
t o  informed investment d e c i s i o n s .  The n a t u r a l  way 
t o  i n t e r p r e t  t h e  p r i v a t e  o f f e r i n g  exemption i s  i n  
l i g h t  of t h e  s t a t u t o r y  purpose. S ince  exempt t r a n s -  
a c t i o n s  are those  as t o  which ' t h e r e  i s  no p r a c t i c a l  
need f o r  [ t h e  b i l l ' s ]  a p p l i c a t i o n , '  t h e  a p p l i c a b i l i t y  
of 5 4(1)  should t u r n  on whether t h e  p a r t i c u l a r  c l a s s  
of  persons a f f e c t e d  needs t h e  p r o t e c t i o n  of  t h e  Act.  
An o f f e r i n g  t o  t hose  who are shown t o  be a b l e  t o  fend 
f o r  themselves is a t r a n s a c t i o n  ' n o t  involv ing  any 
pub l i c  offer ing." '  ( sup ra ,  at  p. 124, foo tno te s  
omi t ted) .  &/ 

23, The Commission has pointed out  t h a t  "nego t i a t i ons  o r  con- 

v e r s a t i o n s  w i th  o r  genera l  s o l i c i t a t i o n  of an u n r e s t r i c t e d  o r  un re l a t ed  

group of  prospec t ive  purchasers  f o r  t h e  purpose of a s c e r t a i n i n g  who would 

be w i l l i n g  t o  accept  an o f f e r  of  s e c u r i t i e s  is i n c o n s i s t e n t  w i th  t h e  c la im 

t h a t  t h e  t r a n s a c t i o n  does no t  i nvo lve  a publ ic  o f f e r i n g  even though 
-151 

u l t i m a t e l y  t h e r e  may only be a few knowledgeable purchasers." This  is 

what happened he re .  The evidence i n d i c a t e s  t h a t  t h e r e  w a s  a widespread 

s o l i c i t a t i o n  of  p o t e n t i a l  i n v e s t o r s  through t h e  u se  of a commercial mail­

i n g  s e r v i c e  which mailed ou t  s e v e r a l  thousand p ieces  of l i t e r a t u r e  and 

-la/ See a l s o  Meadow Brook Nat'l Bank v .  Levine, 153 N.Y.L.J. No. 36, 
p. 19, Feb. 24, 1965, CCH S e c u r i t i e s  Law S e r v i c e  (Par .  91,496).  

-IS/ S e c u r i t i e s  Act Release No. 4552 (November 6 ,  1962). 
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genera l  mai l -ou ts  of brochures  on t h e  Nicholson and Buhler Leases. 

Addit ional  material w a s  s e n t  by t h e  r e g i s t r a n t  and i t s  salesmen. The 

undersigned concludes t h a t  t h e s e  a c t i v i t i e s  w e r e  v i o l a t i v e  of Sec t ion  5  

of t h e  S e c u r i t i e s  Act and are chargeable  t o  t h e  r e g i s t r a n t ,  Hahn (who 

w a s  i n  charge of t h e  r e g i s t r a n t ' s  bus iness  o f f i c e ) ,  and t h e  r e g i s t r a n t ' s  

salesmen, Shaybe, Dunklee, and F i s h e r  (who a l l  p a r t i c i p a t e d  i n  t h e  s o l i -  

c i t a t i o n  of p o t e n t i a l  i n v e s t o r s ) .  R e g i s t r a n t ' s  o f f i c e r s ,  Helmke, F o l t z ,  

and Messina a r e  a l s o  chargeable  with t h e s e  v i o l a t i o n s  even though they  

d id  not d i r e c t l y  p a r t i c i p a t e  i n  t h e  a c t i v i t i e s  conducted i n  t h e  New York 

o f f i c e .  As  p rev ious ly  pointed o u t ,  they had t h e  power and t h e  o b l i g a t i o n  

t o  supe rv i se  those  a c t i v i t i e s  and t o  prevent v i o l a t i o n s  of  t h e  S e c u r i t i e s  

Acts. I n  a d d i t i o n ,  they knew of t h e  sales a c t i v i t i e s  being conducted and 

furn ished  ma te r i a l  f o r  use  i n  t h e  brochures.  It i s  f u r t h e r  concluded t h a t  
-16/ 

t h e  v i o l a t i o n s  were w i l l f u l .  

24. P a r t i c i p a t i o n s  i n  t h e  E l  Dorado Lease were o f f e r ed  under  t h e  

exemptions a v a i l a b l e  t o  f r a c t i o n a l  undivided i n t e r e s t s  i n  o i l  o r  gas  r i g h t s  

i n  accordance w i th  t he  provis ions  of Regulation B prescr ibed  by t h e  Com- 

mission i n  i t s  General Rules and Regulat ions,  pursuant t o  Sec t ion  3(b)  

of  t h e  S e c u r i t i e s  Act. The exemption i s  only a v a i l a b l e  i f  i t s  terms and 

cond i t i ons  a r e  s t r i c t l y  complied w i t h  by an i s s u e r .  There i s  s u b s t a n t i a l  

161 Harry Marks, 25 S.E.C. 208, 220 (1947);  George W .  Ch i l i an ,  37 S.E.C. 
384 (1956); E. W .  Hughes & Company, 27 S.E.C. 629 (1948); Hughes v.  
S.E.C., 174 F. 2d 969 (C.A.D.C. 1949); Shuck & Co., 38 S.E.C. 69 
(1957);  Ca r l  M. Loeb, Rhoades & Co., 38 S.E.C. 843 (1959);  Ira Haupt 
& Company, 23 S.E.C. 589, 606 (1946);  Van Alstyne,  Noel & Co., 22 S.E.C. 
176 (1946); Thompson Ross S e c u r i t i e s  (1940);C-

Church i l l  S e c u r i t i e s  Corp., 38 S.E.C. 856 (1959).  
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evidence t h a t  r e g i s t r a n t  f a i l e d  t o  comply wi th  t h e  provis ions  of 

Regulation B and that t h e  claimed exemption was not a v a i l a b l e  i n  

r e g i s t r a n t ' s  o f f e r  of p a r t i c i p a t i o n s  i n  t h e  El Dorado Lease. 

25. Rule 320(a) of  Regulation B provides i n  eubstance t h a t  

a n  o f f e r i n g  shee t  f i l e d  with t h e  Commission be e f f e c t i v e  before  any 

o f f e r s  t o  sell  a r e  made. The record e s t a b l i s h e s  t h a t  t h e  r e g i s t r a n t  

w a s  o f f e r i n g  p a r t i c i p a t i o n s  i n  t h e  El Dorado Lease p r i o r  t o  June  18, 

' 
1962, t h e  e f f e c t i v e  d a t e  of t h e  f i l i n g  under Regulat ion B ,  and t h a t  

letters were s e n t  t o  t h r e e  persons on June  15, 1962 confirming purchases 

of p a r t i c i p a t i o n s  i n  t h e  El Dorado Lease (Div. Ex. 76-A, pp. 60-70; Div. Ex. 

76-C, Exhs. Q, R, and S t h e r e i n ) .  Rule 320(b) f u r t h e r  provides t h a t  an 

exemption under Regulation B is  only a v a i l a b l e  i f  t h e  o f f e r o r ,  at t h e  t i m e  

of t h e  i n i t i a l  o f f e r  t o  sell a s e c u r i t y ,  sought t o  be exempted, s h a l l  

d e l i v e r  t o  every person s o l i c i t e d  t o  buy, a copy of t h e  o f f e r i n g  shee t  

then on f i l e  wi th  t h e  Commission (as amerided, i f  amended) a c c u r a t e l y  

desc r ib ing  such s e c u r i t y  and complying with Rule 330 d e a l i n g  with t h e  

form and content  of o f f e r i n g  s h e e t s .  Nine wi tnesses  who t e s t i f i e d  t o  

r ece iv ing  t h e  Schedule "Dl' material on t h e  El Dorado d i d  not rece ive  a 

copy of t h e  amended o f f e r i n g  shee t  on f i l e  w i th  t h e  Commission. 

26. The advert isements  placed by t h e  r e g i s t r a n t  i n  t h e  Wall 

S t r e e t  Jou rna l  and Barron 's  gave d e t a i l s  as t o  a j o i n t  program and t h e  

a s s e r t e d  chance of success .  Under Rule 320(b) an  advert isement  may be 

used without being considered a s  an  U o f f e r  t o  sellHwi th in  t h e  provis ions  

of t h a t  s e c t i o n  when it s t a t e d  only  from whom an o f f e r i n g  s h e e t  may be 

obtained and, i n  a d d i t i o n ,  no more than i d e n t i f y  t h e  s e c u r i t y ,  state t h e  
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p r i c e  t h e r e o f ,  and state by whom o r d e r s  w i l l  be execu ted .  O t h e w i s e  

such  an adver t i sement  is cons idered  an  o f f e r  t o  se l l .  The d e l i v e r y  
.­

of  an o f f e r i n g  s h e e t  at t h e  time of t h e  o f f e r  t o  eve ry  person s o l i c i t e d  

t o  buy i s  r e q u i r e d .  The adver t i sement  used exceeded t h e  r e s t r i c t i o n s  

set down i n  Rule 320(b)  and t h u s  w a s  a n o t h e r  i n s t a n c e  where a c o n d i t i o n  

f o r  exemption was no t  complied w i t h .  

27. 	 Addi t iona l  f a i l u r e s  t o  comply w i t h  t h e  p rov i s i ons  of Regulat ion 

B cons i s t ed  of  t h e  fo l lowing:  

Pu rchase r s  were no t  f u rn i shed  s a t i s f a c t o r y  ev idence  
of  t h e  v a l i d i t y  of  t h e  t i t l e  which they  were t o  r e ce ive ,  
as r equ i r ed  by Rule 320( b )  . 

Rule 328 d e n i e s  exemption from Regula t ion  B t o  any 
person u s i n g  any e s t i m a t i o n  of t h e  amount of o i l  o r  ga s  
r e cove rab l e  from t h e  tract involved i n  connec t ion  w i t h  
an  o f f e r  t o  s e l l  any f r a c t i o n a l  o r  undivided i n t e r e a t  
i n  o i l  o r  ga s  r i g h t s .  Such e s t i m a t e s  were made i n  t h e  
r e g i s t r a n t ' s  adve r t i s emen t s  and o t h e r  l i t e r a t u r e .  

The r e g i s t r a n t  d i d  no t  f i l e  w i t h  t h e  Commission 
w r i t t e n  r e p o r t s  of  i t s  c o n t r a c t s  of sale of  p a r t i c i p a ­
t i o n  i n  E l  Dorado as r equ i r ed  by Rule 320 (e ) .  

28. The exemptions provided under  Regula t ion  B are on ly  a v a i l a b l e  

when t h e r e  is s t r i c t  compliance w i t h  t h e  c o n d i t i o n s  set f o r t h  t h e r e i n  (Rule  

-17/ 
320).  It ha s  been e s t a b l i s h e d  t h a t  t h e  p rov i s i ons  of Regulat ion B were 

no t  observed by t h e  r e g i s t r a n t  i n  many r e s p e c t s  and t h a t  t h e r e f o r e  a n  ex- 

emption under  Regula t ion  B was no t  a v a i l a b l e  f o r  t h e  pub l i c  sales of t h e  

El D6rado i n t e r e s t s  by and on beha l f  of  t h e  r e g i s t r a n t .  It i s  t h e r e f o r e  

concluded t h a t  by t hose  sales, set f o r t h  above, t h e  r e g i s t r a n t  and t h e  

171 	 W .  Frank Minnicks d / b / a  Con t i nen t a l  S e c u r i t i e s  Company, 9 S.E.C. 625 
(1941);  Franklyn J .  V .  S t o w i t t s ,  6 S.E.C. 97 (1939) .  
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i n d i v i d u a l  respondents  w i l l f u l l y  v i o l a t e d  S e c t i o n  5 of t h e  S e c u r i t i e s  

Act as a l l e g e d  i n  t h e  amended o r d e r  f o r  t h e s e  proceedings .  

D. 	 V i o l a t i o n s  of t h e  Ant i - f raud  
P rov i s i ons  o f  t h e  S e c u r i t i e s  Acts 

27. It i s  f u r t h e r  a l l e g e d  i n  t h e  o r d e r  f o r  t h e s e  proceeding6 

t h a t  t h e  respondents ,  s i n g l y  and i n  c o n c e r t ,  w i l l f u l l y  v i o l a t e d  and 

a ided  and a b e t t e d  w i l l f u l  v i o l a t i o n s  of t h e  a n t i - f r a u d  p rov i s i ons  o f  t h e  

S e c u r i t i e s  Act i n  t h e  s a l e  of t h e  El  Dorado, Buhler  and Nicholson 

i n t e r e s t s .  

1 .  	  M a t e r i a l  f a c t s  w i th  r e s p e c t  t o  
  
t h e  r e g i s t  r a n t ' s  o f f e r i n g s  
  

28. According t o  T e l l  T.  White, a petroleum and n a t u r a l  g a s  

eng inee r  on t h e  Commission's s t a f f ,  whose unchal lenged tes t imony i s  

c r e d i t e d ,  t h e  t h r e e  o f f e r i n g s  by t h e  r e g i s t r a n t  were rank  s p e c u l a t i o n s  

which should be c l a s s i f i e d  as w i l d c a t ,  random d r i l l i n y s ,  whose r a t i o  o f  

success ,  would be approximately  one o u t  of f i f t y .  Dry h o l e s  had been 

d r i l l e d  on o r  about  t h e  a r e a s  proposed f o r  t h e  E l  Dorado and Nicholson 

d r i l l i n g s  and t h e  r e g i s t r a n t  had knowledge of a t  least f i v e  of t h e s e  d r y  

h o l e s .  The d r y  h o l e s  were c l o s e r  t o  r e g i s t r a n t ' s  d r i l l i n g  si tes t h a n  two 

o t h e r  f i e l d s  which con ta ined  wells, most of which were no t  making t h e i r  

a l lowable  p roduc t ion .  White denied t h a t  t h e r e  w a s  a 50-50 chance of 

succe s s  as s t a t e d  i n  t h e  Nicholson brochure .  H e  t e s t i f i e d  t h a t  even i f  

t h e  w e l l  were brought  i n  on t h e  proposed s i t e  t h e r e  w a s  no th ing  t o  i n d i -  

cate t h a t  i t  would be a commercial producer.  He den ied  t h a t  any of t h e  

proposed d r i l l i n g  sites were i n  proven a r e a s .  
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29. With r e spec t  t o  t h e  proposed Buhler d r i l l i n g ,  White tes t i ­

f i e d  t h a t  t h r e e  d r y  ho l e s  had been d r i l l e d  on o r  about t h e  proposed Buhler 

area bracke t ing  t h e  one producing w e l l  i n  t h e  f i e l d  i n  t h r e e  d i f f e r e n t  
' 4  

d i r e c t i o n s .  The only  producing well i n  t h e  Buhler f i e l d  was an economic 
-.P 


f a i l u r e ,  not making i t s  a l lowables .  The p o s s i b i l i t y  of d r i l l i n g  a com­

merc ia l ly  succes s fu l  w e l l  on t h e  Buhler s i te ,  according t o  White,  w a s  

s l i g h t .  

2 .  	 L i t e r a t u r e  used by t h e  r e g i s t r a n t  
and i t s  correspondence wi th  customers 

30. I n  i t s  o f f e r i n g s  t o  customers t h e  r e g i s t r a n t  made use  of 

brochures  on t h e  Buhler and Nicholson Leases and t h e  Schedule "Dl1 o f f e r ­

i n g  s h e e t  on t h e  El  Dorado, a l l  eupplemented by l e t t e r s  and a d d i t i o n a l  

m a t e r i a l .  The mai l s  were used f o r  t h e  d i s t r i b u t i o n  of  t h i s  material and 

t h e  s e r v i c e s  of a commercial mai l ing  company were u t i l i z e d ,  as previous ly  

d e t a i l e d .  

31. The Buhler brochure purported t o  g ive  d e t a i l e d  in format ion  

on t h e  Buhler Leaae, i nc lud ing  i ts proepec ts  f o r  commercial success  (Div. 

Ex. 13) .  It was s t a t e d  i n  t h e  brochure "The wel l  t o  be d r i l l e d  on t h e  

Buhker Lease has  been c a r e f u l l y  s e l e c t e d  from a geologica l  s tandpoin t  

and has  an  exce l  l e n t  chance of making a commercial w e 1 1 . . ." ( p. 1). 

Actua l ly ,  as pointed out i n  t h e  tes t imony of T e l l  White,  previously 

sunmurrized, a we l l  c l o s e  t o  t h e  Buhler  s i te  had been an  economic f a i l u r e  

and t h e  chance f o r  a commercial w e l l  w a s  s l i g h t .  It was f u r t h e r  s t a t e d  

t h a t  from each  sale a po r t i on  s u f f i c i e n t  t o  d r i l l  t h e  wel l  would be 

depos i ted  i n  a New York bank (p .  3 ) .  Actua l ly ,  no escrow o r  s p e c i a l  
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account f o r  Buhler  was e s t a b l i s h e d  and t h e  r e g i s t r a n t  used a l l  funds 

received f o r  v a r i o u s  expenses s o  t h a t  by September, 1962 i t  had ex­

hausted t h e  funds received from i n v e s t o r s  and d id  no t  have money t o  

e i t h e r  r e t u r n  funds t o  i n v e s t o r s  o r  t o  proceed w i th  i t s  d r i l l i n g  program. 

32. The Buhler brochure contained a r e p o r t  of David A. Rowe, 

petroleum c o n s u l t a n t ,  i n  which he s t a t e d  t h a t  t h e  d r i l l i n g  of a w e l l  on 

t h e  Buhler  s i te  had a n  e x c e l l e n t  chance of success  and could pos s ib ly  be 

worth as much a s  $25,200,000 g ros s  income. Nowhere i n  t h i s  brochure o r  

any o t h e r  m a t e r i a l  used by t h e  r e g i e t r a n t  was i t  s t a t e d  t h a t  t h e  r e g i s t r a n t  

had acquired i t s  l e a s e s  from L.T.M. O i l  Development Corp.,  of which Rowe 

was t h e  p r e s iden t .  The r e g i s t r a n t  owed va r ious  sums t o  L.T.M., and i t s  

a b i l i t y  t o  meet t hose  o b l i g a t i o n s  depended on t h e  success  of i t s  fund-

r a i s i n g  campaign w i t h  i n v e s t o r s .  The evidence e s t a b l i s h e s  t h a t  t h e r e  

w a s  i n  f a c t  no b a s i s  f o r  t h e  op in ions  advanced by Rowe as t o  t h e  poss i -  

b i l i t y  of success  of t h e  Buhler w e l l ,  o r  t h e  amount of money o r  o i l  

recoverab le .  I n  a d d i t i o n ,  t h e  brochure inc luded  a p l a t  of t h e  Buhler 

area which f a i l e d  t o  show t h r e e  d r y  ho l e s  which t h e  r e g i s t r a n t  had know- 

ledge of and included i n  Schedule "D" f i l i n g s  f o r  t h e  Vincent lease which 

covered t h e  same a r e a ,  which f i l i n g  d i d  no t  become e f f e c t i v e  ( F i l e  No. 

20- 1061A1). 

33. A brochure similar i n  form t o  t h e  one used f o r  t h e  Buhler 

Lease w a s  a l s o  used i n  o f f e r i n g s  of t h e  Nicholson Lease (Div. Ex. 12 ) .  

It i s  a t a t e d  i n  t h i s  brochure t h a t  t h e  proposed Nicholson we l l  la . . . has  

been c a r e f u l l y  s e l e c t e d  from a geo log i ca l  s t andpo in t  and has an  e x c e l l e n t  

chance of making a commercial o i l  and gas  we l l  . . ." (p .  1) .  I t  is a l s o  



set f o r t h  t h a t  t h e  w e l l  w a s  c l o s e  t o  t h e  P e t k a s  well which had a n  

accumulat ion of  o i l  and t h e  proposed well was a d i r e c t  o f f s e t  t o  i t .  

A c t u a l l y ,  t h e  P e t k a s  well was a d r y  h o l e  and t h e  proposed Nicholson 

d r i l l i n g  was t e c h n i c a l l y  no t  a n  o f f s e G w e l 1 .  The b rochure  f u r t h e r  

f a l s e l y  s t a t e d  t h a t  most of t h e  Kenmore wel l shad  done b e t t e r  t h a n  t h e i r  

a l l o w a b l e s .  An o p t i m i s t i c  r e p o r t  by Rowe was a l s o  inc luded  i n  t h i s  bro-  

chure  i n  which Rowe gave as h i s  o p i n i o n  t h e  proposed w e l l  had a 50150 

chance f o r  s u c c e s s  and cou ld  u l t i m a t e l y  produce o i l  of  t h e  g r o s s  v a l u e  

of  $780,000 t o  $1,560,000. The proposed d r i l l i n g  was a w i l d c a t  and t h e s e  

o p t i m i s t i c  p r e d i c t i o n s  had no r e a s o n a b l e  b a s i s  i n  f a c t .  A s  i n  t h e  case of  

t h e  Buhler  b rochure ,  t h e  Nicholson b rochure  f a i l e d  t o  i n c l u d e  f i v e  d r y  

h o l e s  o f  which r e g i s t r a n t  had p r i o r  knowledge. 

34. The above b rochures  were supplemented by m a i l - o u t s  o f  t h e  

Rowe r e p o r t s  themselves  and t e l e g r a m s  and l e t t e r s .  Shayne and Dunklee 

had p r e v i o u s l y  s o l d  o f f e r i n g s  f o r  a n o t h e r  concern ,  Cabeza Petroleum Corp. 

They and t h e  p e g i o t r a n t  made u s e  o f  t h e s e  p r i o r  c o n t a c t s  by send ing  t o  

pe rsons  who had purchased p a r t i c i p a t i o n s  i n  Cabeza, t e legrams  i n  t h e  name 

of  Shayne a n d l o r  Dunklee. I n  most i n s t a n c e s  t h e  t e legrams  were d a t e d  

May 31 ,  1962 and were i d e n t i c a l  i n  c o n t e n t  as f o l l o w s :  

"We a r e  i n  s o u t h e r n  Louis iana  i n v e s t i g a t i n g  
v e r y  unusual  d r i l l i n g  s i t u a t i o n  Allstate 
Petroleum,  a group o f  h i g h l y  exper ienced  
o i l  men, is s t a r t i n g  A t e n  w e l l  d e e p  d r i l l  
program i n  thoroughly  geo log ized  areas o f f ­
s e t t i n g  proven leases, have asked Allstate 
t o  send complete  i n f o r m a t i o n  w i l l  phone you 
upon my r e t u r n  t o  New York." (Div. Ex. 39) 



I n  f a c t ,  n e i t h e r  Shayne nor Dunklee had been t o  t h e  Allstate d r i l l i n g  

sites and t h e  te legrams were a c t u a l l y  s e n t  by Messina, 

35. The te legrams were followed by letlters da ted  June 4 ,  1962 

enc los ing  copies  of t h e  Rowe r e p o r t s  and cop ie s  of t h e  Wall S t r e e t  Journal  

mailed by r e g i s t r a n t  t o  Cabeza customers of Shayne and Dunklee. L e t t e r s  

were s igned by Shayne and/or  Dunklee and, as i n  t h e  c a s e  of t h e  form 

te legram prev ious ly  s e n t ,  sought t o  a s su re  t h e  r e c i p i e n t  t h a t  t h e  Allstate 

s e c u r i t i e s  had been c a r e f u l l y  s e l e c t e d  by them. Some of t h e  language used 

was as fol lows:  

. . . Real iz ing  t h a t  you are busy wi th  
your own a f f a i r s  and t h a t  you are depending 
on us  f o r  advice  and p r o t e c t i o n  of your o i l  
investments ,  w e  f u l l y  a p p r e c i a t e  ou r  respons­
i b i l i t y .  Our l i ve l i hood  depends s o l e l y  upon 
a s a t i s f i e d  customer,  t h e r e f o r e  i t  behooves 
u s  t o  c a r e f u l l y  i n v e s t i g a t e  any and every  
s i t u a t i o n  which w e  recommend t o  ou r  c l i e n t s .  

For s eve ra l  weeks we have been i n v e s t i g a t i n g  
t h e  background of t h e  above f i rm ,  Allstate 
Petroleum Inc.  Of Louis iana.  [ s i c ]  We knew 
they owned some very va luable  l e a s e s ,  and were 
s t a r t i n g  a 10 w e l l  deep d r i l l i n g  program i n  
one of t h e  ' c h o i c e s t '  o i l  and gas  a r e a s  i n  
southern  Louis iana on thoroughly geologized 
proven and of f  set f i e l d  p r o p e r t i e s .  These 
l e a s e s  are surrounded by s e v e r a l  major o i l  and 
gas  companies, having m i l l i o n s  of b a r r e l s  of 
o i l  and gas  r e s e r v e s ,  as t h e  enclosed statis­
t i c a l  r e p o r t s  show. 

70% of t h e  w e l l s  d r i l l e d  i n  t h i s  are are success­
f u l  and Allstate owns some of t h e  most va luable  
leases i n  t he se  f i e l d s .  

We chose Allstate P e t r o .  Inc.  because they  a r e  a 
thoroughly experienced and r e l i a b l e  group of 
succes s fu l  o i l  men." (Div. Ex. 745, Ex. H-43). 



I n  f a c t ,  Shayne and Dunklee d i d  not  i n v e s t i g a t e  r e g i s t r a n t ' s  d r i l l i n g  

s i t e s  and accepted at  f a c e  va lue  c o n t e n t s  of t h e  Rowe r e p o r t s  and 

enlarged on them. A l l  t h e  s t a t emen t s  i n  t h e  letter on t h e  va lue  t5f 

A1lstate p r o p e r t i e s  were f ~ b g eand were not a p p l i c a b l e  t o  t h e  r e g i s t r a n t  ' s 

o f f e r i n g s .  The wildcab ppmqk gf t h e  d r i l l i n g  program war nowhere men- 

t ioned o r  even h in t ed  a t .  Shayne admi t ted ly  d r a f t e d  a good d e a l  of t h e  

ma te r i a l  used by t h e  r e g i s t r a n t .  

36. The Schedule "DU offerin,$ gA$~t  f i l e d  wi th  t h e  Commission 

f
f o r  t h e  o f f e r i n g  of i n t e r e s t s  i n  t h e  El \&$,ado ++sf, a l s o  contained a 

1 . 

series of r e p r e s e n t a t i o n s  which proved t q  

37. These included the  f o l  l o w i s :  kh 
,! 

( a )  The r e p r e s e n t q t i p n  and a c t u a l  d r i l l i n g  would be com­

menced not later than  September I f ,  1962 ( F i l e  No. 20-1061A2-1, Schedule 

'ID", amendment a t  page 6a ) .  I n  f a c t  no d r i l l i n g  was e v e r  commenced; 

(b) The f u r t h e r  r e p r e s e n t a t i o n  t h a t  i f  s u f f i c i e n t  i n t e r e s t s  

were not s o l d  w i th in  t h e  e f f e c t i v e  per iod of  t h e  o f f e r i n g ,  t hen  t h e  pur- 

c h a s e r ' ~  money would be refunded (amendment, page 6 a ) ,  i n  fvt no refund 

of money was e v e r  o f f e r ed  t o  i n v e s t o r s  even though ~ g i ~ s t r a n t  could not 
" 

A," ': ' 

proceed w i t h  any d r i  1l i n g ;  

( c )  I n  response to an item i n  Schedule I'Dv which reques ted  

in format ion  on what aosurance t h e  purchaser  of any of t h e  i n t e r e s t s  had 

t h a t  t h e  proposed w e l l  o r  wells would e v e r  be d r i l l e d  and completed, i t  

w a s  s t a t e d  '#The i n t e g r i t y  and f i n a n c i a l  a b i l i t y  of t h e  o f f e r o r ,  p lu s  an  

escrow account f o r  t h e  a c t u a l  d r i l l i n g ,  i s  t h e  purchaeer '  s assurance  

t h a t  t h e  w e l l  o r  wells w i l l  be d r i l l e d  and, i f  s u c c e s s f u l ,  completedu 
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(amendment, page 7 ) .  I t  was a l s o  r e p r e s e n t e d  t h a t  from e a c h  sale a 

p o r t i o n  s u f f i c i e n t  t o  d r i l l  and complete  t h e  w e l l s  would be d e p o s i t e d  

i n  a New York bank. 

38. While a n  escrow account  f o r  E l  Dorado w a s  e s t a b l i s h e d ,  it 

never  c o n t a i n e d  more t h a n  $400 and n o  e f f o r t  was made t o  have a s u f f i c i e n t  

amount set a s i d e  i n  an  escrow account  o r  o t h e r w i s e  t o  proceed w i t h  t h e  

d r i 11ing program. 

39. I n  correspondence,  conf imat i o n s ,  and w r i t t e n  agreements ,  

r e g i s t r a n t  r e p r e s e n t e d  t o  p r o s p e c t i v e  purchase rs  and p u r c h a s e r s  o f  par­

t i c i p a t i o n s  i n  a l l  t h r e e  o f  i t s  leases, Buhle r ,  Nicholson and E l  Dorado, 

t h a t  i f  a l l  t h r e e  d r i l l i n g s  were d r y  h o l e s ,  r e g i s t r a n t  would r e t u r n  t h e i r  

ou t -o f -pocke t  l o s s ,  i .e . ,  t h a t  p a r t  o f  t h e  investment  t h a t  cou ld  n o t  be 

deducted from t h e i r  income t a x .  No funds  o r  s p e c i a l  accounts  were main­

t a i n e d  t o  a s s u r e  t h e  a b i l i t y  of t h e  r e g i s t r a n t  t o  make good on t h i s  

r e p r e s e n t a t i o n .  

40. Evidence w a s  a l s o  p r e s e n t e d  a t  t h e  h e a r i n g  t h a t  t h e  r e g i s -  

t r a n t  s e n t  letters through t h e  mails conf i rming  purchases  t o  a t  least 

f i v e  persons  who had no t  agreed  t o  purchase  p a r t i c i p a t i o n s  i n  any o f  t h e  

r e g i s t r a n t ' s  o f f e r i n g s  and s e n t  a c o n f i r m a t i o n  t o  one purchase r  b e f o r e  

he had agreed  t o  purchase  a p a r t i c i p a t i o n .  

3. R e p r e s e n t a t i o n s  t o  customers  

41. The m i s r e p r e s e n t a t i o n s  concern ing  t h e  r e g i s t r a n t ' s  p l a n s  and 

p r o s p e c t s  c o n t a i n e d  i n  letters and l i t e r a t u r e  d i s t r i b u t e d  t o  t h e  p u b l i c  

and t h e  omiss ion  of d e f i n i t i v e  f a c t s  necessa ry  t o  p l a c e  t h e  r e g i s t r a n t ' s  

program i n  a c l e a r  and a c c u r a t e  p e r s p e c t i v e  were r e p e a t e d  and i n t e n s i f i e d  
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i n  o r a l  p r e s e n t a t i o n s  t o  customers  made by t h e  salesmen. Most o f  t h e  

i n v e s t o r  w i t n e s s e s  who t e s t i f i e d  e i t h e r  had d e a l t  s o l e l y  w i t h  Shayne 

o r  w i t h  Shayne and a n o t h e r  salesman. The ev idence  i s  c l e a r  t h a t  Shayne 

p resen ted  a v e r y  r o s y  p i c t u r e  o f  t h e  r e g i s t r a n t ' s  p r o s p e c t s  t o  h i s  cus ­

tomers which was incomplete  and mis lead ing .  He t o l d  customers  t h a t  p ros ­

p e c t s  f o r  o i l  r ecovery  were v e r y  good i n  t h e  a r e a  where r e g i s t r a n t  was 

going t o  d r i l l ,  t h a t  t h e r e  was a 50-50 o r  b e t t e r  chance of a s u c c e s s f u l  

d r i l l i n g ,  a l o t  of money would be made i n  a s h o r t  time, and t h a t  o u t - o f ­

pocket l o s s e s  would be made up  t o  i n v e s t o r s  who i n v e s t e d  i n  a l l  t h r e e  

d r i l l i n g s  i f  a l l  were u n s u c c e s s f u l .  A c t u a l l y ,  as i t  has  been po in ted  

o u t ,  t h e r e  w a s  no reasonab le  b a s i s  f o r  t h e  p r e d i c t i o n  o f  s u c c e s s  i n  t h e  

r e g i s t r a n t  s d r i 1l i n g  program. They were o f  t h e  " w i  l d c a t 8 '  v a r i e t y  w i t h  

42. Shayne had a s s u r e d  h i s  customers  t h a t  he  had thoroughly  

i n v e s t i g a t e d  t h e  r e g i s t r a n t ,  i t s  program, and t h e  persons  i n  c o n t r o l  of 

i t ,  y e t  he d i d  no t  t e l l  h i s  cus tomers  of t h e  e x i s t e n c e  o f  d r y  h o l e s  i n  

t h e  a r e a  where t h e  r e g i s t r a n t  planned t o  d r i  11, nor d i d  he a s c e r t a i n  o r  

r e v e a l  t o  h i s  customers  t h a t  David A.  Rowe, on whose r e p o r t s  r e g i s t r a n t  

r e l i e d  i n  t h e  Buhle r  and Nicholson b rochures ,  w a s  t h e  p r e s i d e n t  o f  L.T.M., 

t h e  c o r p o r a t i o n  from which r e g i s t r a n t  had d e r i v e d  i t s  i n t e r e s t s  i n  Buhle r ,  

Nicholson,  and E l  Dorado, and who had a f i n a n c i a l  i n t e r e s t  i n  t h e  a b i l i t y  

of t h e  r e g i s t r a n t  t o  meet i t s  o b l i g a t i o n s  t o  L.T.M. Shayne t o l d  h i s  

customers  t h a t  t h e  p r o f e c t e d  d r i l l i n g s  were deep  w e l l s  which had been 

v e r y  s u c c e s s f u l  i n  Louis iana .  H e  d i d  no t  q u a l i f y  t h i s  s t a t e m e n t  by 

r e v e a l i n g  t h e  poor r e s u l t s  of d r i l l i n g  i n  t h e  area where t h e  r e g i s t r a n t  
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proposed t o  b e g i n  i t s  d r i l l i n g  o p e r a t i o n s .  Shayne a l s o  made no i n q u i r i e s  

as t o  t h e  inves tment  needs  of  t h o s e  t o  whom he  was a t t e m p t i n g  t o  sel l  

p a r t i c i p a t i o n s  i n  t h e  r e g i s t r a n t ' s  d r i l l i n g  p r o j e c t s .  

43. Dunklee and F i s h e r  made similar m i s r e p r e s e n t a t i o n s  t o  t h e i r  

cus tomers  as Shayne,  b u t  i n  view o f  t h e i r  s t i p u l a t i o n s ,  t h e i r  a c t i v i t i e s  

w i l l  n o t  be set f o r t h  i n  d c t a i l .  

44. Hahn a l s o  indu lged  i n  t h e  same t y p e  of  a c t i v i t i e s  as h i s  

sa lesmen.  He t o l d  one cus tomer  t h a t  t h e r e  was a b e t t e r  t h a n  70% chance 

o f  s u c c e s s  i n  t h e  r e g i s t r a n t ' s  proposed d r i l l i n g  and caused a conf i rma­

t i o n  t o  be s e n t  t o  a n  i n v e s t o r  t o  whom he  had spoken b u t  who had n o t  

ag reed  t o  purchase  any p a r t i c i p a t i o n s .  

45. The r e g i s t r a n t ' s  sales campaign, a c c o r d i n g  t o  t h e  weight  of 

t h e  e v i d e n c e ,  was c a r r i e d  o u t  w i t h o u t  any t r a i n i n g  of t h e  sa lesmen o r  s u p e r ­

v i s i o n  o f  t h e i r  a c t i v i t i e s  b~ any r e s p o n s i b l e  o f f i c i a l  of  t h e  r e g i s t r a n t .  

Hahn made no e f f o r t  t o  o v e r s e e  t h e  work of  t h e  sa lesmen and t h e y  were p e r ­

m i t t e d  t o  u s e  h i g h - p r e s s u r e  t a c t i c s ,  t o  c a u s e  c o n f i r m a t i o n s  t o  be mai led  

t o  i n d i v i d u a l s  who had never  p laced  o r d e r s  f o r  p a r t i c i p a t i o n s ,  t o  sel l  t o  

i n v e s t o r s  w i t h o u t  r egard  t o  t h e i r  f i n a n c i a l  needs  o r  inves tment  o b j e c t i v e s ,  

and t o  t e l e p h o n e  p r o s p e c t i v e  p u r c h a s e r s  at t i m e s  and p l a c e s  o t h e r  t h a n  t h e  

r e g i s t r a n t ' s  b u s i n e s s  o f f i c e .  

4. Conc lus ions  

46. A b r o k e r  and h i s  sa lesmen  must d e a l  f a i r l y  w i t h  cus tomers  

-18/ 
i n  accordance  w i t h  t h e  s t a n d a r d s  o f  t h e  p r o f e s s i o n .  O u t r i g h t  f a l s e  

-1 8 / .  Duker -v .  
-9 
Duker 6  S.E.C. 386, 388-89 (1939) ;  A. J .  Caradean & Co., 

Sec .  Exch. Act R e l .  No. 6903, p. 2  (Oc t .  1 ,  1962) .  
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d r i l l i n g  w i th  l a r g e  o i l  reserves. The f a i l u r e  t o  r evea l  t h a t  r e g i s -  

t r a n t  I s  immediate proposed d r i l l i n g  was i n  an  a r e a  of  d r y  h o l e s  where 

t h e r e  had been l i t t l e  pa s t  succe s s  made t h e  comparison & t h e  r e g i s -  

-211 
t r a n t ' s  area t o  t h a t  of g r e a t e r  s u c c e s s  incomplete ,  f a l s e  and mieleading.  

50. The r e g i s t r a n t  used h i g h l y  o p t i m i s t i c  f o r e c a s t s  of t h e  e 
of i ts  recovery of o i l  on i ts  proposed d r i l l i n g  sites. The e s t i m a t e s  r an  

i n t o  m i l l i o n r  of  d o l l a r s .  None of t h e s e  r e p o r t s  d e a l t  w i th  t h e  e x i s t e n c e  

of d r y  h o l e s  ad j acen t  t o  t h e  proposed d r i l l i n g  sites, of which t h e  r e g i s -  

t r a n t  had knowledge. The Nicholson and Buhler  r e p o r t s  were prepared by a 

person whom t h e  r e g i s t r a n t  knew was f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  s u c c e s s  

of t h e  r e g i e t r a n t ' e  s a l e s  campaign. Under a l l  of t h e s e  c i rcumstances ,  t h e  

r e g i s t r a n t  could not  accep t  t h e s e  r e p o r t s  a t  f a c e  v a l u e  wh i l e  i t  had 

knowledge of adve r se  f a c t o r s  which should have been c a l l e d  t o  t h e  a t t e n t i o n  

o f  t h e  i n v e s t i n g  pub l i c .  The f a i l u r e  t o  d o  s o  w a s  a v i o l a t i o n  of i t s  
22/ 

o b l i g a t i o n s  under  t h e  S e c u r i t i e s  A c t s T  S ta tements  i n  l i t e r a t u r e  which 

have no r ea sonab l e  b a s i s  i n  f a c t  a r e  v i o l a t i v e  of t h e  a n t i - f r a u d  p rov i s i ons  
23 / 

of t h e  S e c u r i t i e s  Act: 

-21/ 	 Whi teha l l  Corpora t ion ,  38 S.E.C. 289 ( 1958) ; A. G. B e l l i n  S e c u f i t i e s  
Corp., 38 S.E.C. 178 (1959);  I r v i n g  Grubman & Co., 40 S.E.C. 671 
(1961).  

-22/ James F. Morr issey,  et a l . ,  25 S.E.C. 372 (1947);  C e n t r a l  O i l s  
3491959); B. J .  Johnson & Company, 
 

20 S.E.C. 429 (1945) .  
  

-23/ 	 Alexander Reid 6 Co., I nc . ,  40 S.E.C. 986 (1962);  N .  Sims Organ 8 Co., 

-I n c . ,  40 S.E.C. 573 (1961) .  

-49 
 





t h i s  was a r e g u l a r  p r a c t i c e  indu lged  i n  by t h e  r e g i s t r a n t  and i t s  
  

salesmen. 
  

E. V i o l a t i o n s  of t h e  record-keep ing  requ i rements  

53. The r e g i s t r a n t ,  as a r e g i s t e r e d  b roke r -dea l e r ,  was r e q u i r e d  

t o  make and keep c u r r e n t  c e r t a i n  books and r eco rds  as s p e c i f i e d  i n  Rule 

17 CFR 240.17a-3, promulgated by t h e  Commission pursuant  t o  t h e  p rov i s i ons  

of Sec t i on  1 7 ( a )  of t h e  Exchange Act.  Rule 17 CFR 240.17a-4 s p e c i f i e s  

r e co rds  which must be preserved by eve ry  b roker  and d e a l e r .  The ev idence  

e s t a b l i s h e s  t h a t  r equ i r ed  books and r eco rds  were not made and kept  c u r r e n t  

by t h e  r e g i s t r a n t  and t h a t  Hahn de s t royed  r eco rds  which should have been 

preserved such  as cop i e s  of  con f i rma t ions  , c o p i e s  of correspondence , 

mai l i ng  ca rd s  of persons  con t ac t ed  o r  t o  be con t ac t ed  by r e g i s t r a n t ,  

letters rece ived  from p rospec t i ve  customers ,  paid and unpaid b i l l s ,  and 

i nvo i ce s  and correspondence.  I n  a d d i t i o n ,  at least i n  one i n s t a n c e ,  t h e  

record ing  of commission payments made t o  F i s h e r ,  f a l s e  e n t r i e s  were 
-26/ 

made i n  t h e  r e g i s t r a n t ' s  books. 

54. I t  i s  concluded t h a t  t h e  r e g i s t r a n t  w i l l f u l l y  v i o l a t e d  S e c t i o n  

17(a )  of t h e  Exchange Act and Rules 240.17a-3 t he r eunde r  and t h a t  t h e  

respondents  Helmke, F o l t z ,  Messina and Hahn, persons  i n  c o n t r o l  of t h e  

-27I 
r e g i s t r a n t ,  a i ded  and a b e t t e d  t h e  r e g i s t r a n t  i n  t h e s e  v i o l a t i o n s .  

-261 The requirement t h a t  books and r eco rds  be kept  i n c l u d e s  t h e  r e q u i r e -  
ment t h a t  such  books and r eco rds  be t r u e  and c o r r e c t .  Lowell Niebuhr 
& Co., I n c . ,  18 S.E.C. 471 (1945);  P i l g r i m  S e c u r i t i e s ,  I n c . ,  39 S.E.C. 
172 (1959).  

-27/ Empire S e c u r i t i e s  Corpora t ion ,  40 S.E.C. 1104 ( 1962).  
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111. CONCLUSIONS OF LAW ; RECOMMENDATIONS 

It h a s  been found t h a t  t h e  r e g i s t r a n t ,  a i ded  and a b e t t e d  by 

t h e  i n d i v i d u a l  respondents  h e r e i n ,  w i l l f u l  l y  v i o l a t e d  S e c t i o n  15( b )  

of t h e  Exchange Act and Rule 17 CFR 240.15b-2 t he r eunde r  i n  t h a t  r e g i s -  

t r a n t  made i n  i ts  a p p l i c a t i o n  f o r  r e g i s t r a t i o n  and amendments t h e r e t o  

s t a t emen t s  which were,  at t h e  t i m e  and i n  t h e  l i g h t  of t h e  c i r c u m ~ t a n c e s  

under  which they  were made, f a l s e  and mis lead ing  w i th  r e s p e c t  t o  m a t e r i a l  

f a c t s  and t h a t  no amendments t o  r e g i s t r a n t ' s  b roke r -dea l e r  a p p l i c a t i o n  

were made t o  c o r r e c t  t h e s e  i n a c c u r a c i e s .  It ha s  a l s o  been found t h a t  

t h e  r e g i s t r a n t  and t h e  i n d i v i d u a l  respondents  w i l l f u l l y  v i o l a t e d  t h e  

r e g i s t r a t i o n  p rov i s i ons  of t h e  S e c u r i t i e s  Act. I t  h a s  f u r t h e r  been 

concluded t h a t  t h e  respondents  w i l l f u l l y  v i o l a t e d  t h e  a n t i - f r a u d  pro­

v i s i o n s  of t h e  S e c u r i t i e s  Acts.  F i n a l l y ,  i t  h a s  been found t h a t  t h e  

r e g i s t r a n t ,  a ided  and a b e t t e d  by t h e  i n d i v i d u a l s  i n  c o n t r o l  of i t s  

o p e r a t i o n s ,  Helmke, F o l t z ,  Messina and Hahn, w i l l f u l l y  v i o l a t e d  t h e  

record-keeping p rov i s i ons  set f o r t h  i n  t h e  Exchange Act and r u l e s  

promulgated thereunder .  

The Commission, pursuant  t o  t h e  p rov i s i ons  of S e c t i o n  15 (b )  of 

t h e  Exchange Act as now amended, so f a r  as i t  is  material h e r e i n ,  is 

r equ i r ed  t o  revoke t h e  r e g i s t r a t i o n  of  any broker  o r  d e a l e r  i f  i t  f i n d s  

t h a t  such r evoca t i on  is i n  t h e  p u b l i c  i n t e r e s t  and t h a t  such broker  o r  

d e a l e r ,  subsequent  t o  becoming such ,  o r  any person a s s o c i a t e d  w i t h  such 

broker  o r  d e a l e r ,  w i l l f u l l y  v i o l a t e d  any p rov i s i on  of t h e  S e c u r i t i e s  ~ c t s  

o r  any r u l e  o r  r e g u l a t i o n  t h e r eunde r .  W i l l f u l  v i o l a t i o n s  by t h e  r e g i s t r a n t ,  
"k 

i t s  p r i n c i p a l s  and t h e  salesmen a s s o c i a t e d  w i t h  i a v e  been found. A 
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The r e g i s t r a n t ,  Helmke, F o l t z ,  Hahn and Messina ,  d i d  n o t  a p p e a r  

a t  t h e  h e a r i n g s  h e r e i n .  They d i d  f i l e  a j o i n t  s t a t e m e n t  i n  t h e  n a t u r e  

of  a n  answer.  I n  t h i s  answer t h e y  den ied  t h a t  t h e y  had any i n t e n t i o n  t o  

mis lead anyone o r  t o  w i l l f u l l y  v i o l a t e  any  a p p l i c a b l e  l a w s  o r  r u l e s .  

They den ied  knowledge of  t h e  p a s t  employment h i s t o r y  of  Shavne. Dunklee 

and F i s h e r  and s t a t e d  t h a t  Shayne took  c a r e  of  t h e  sa lesmen,  bookkeeper.  

a d v e r t i s i n g ,  b r o c h u r e s ,  m a i  l i n g  and t e l e p h o n e  p rocedures  and on many 

days  r a n  t h e  Allstate o f f i c e s  a l o n e .  F i n a l l y ,  i t  i s  s t a t e d  t h a t  A l l s t a t e  

w a s  o f  t h e  o p i n i o n  t h a t  Rowels v a l u a t i o n s  were hones t  and educa ted  o p i n i o n s .  

T h i s  answer ,  n o t  s u b s t a n t i a t e d  by any e v i d e n c e ,  even i f  accep ted  

a t  f a c e  v a l u e ,  e v i d e n c e s  t h a t  t h e  r e g i s t r a n t  and i t s  p r i n c i p a l s  a b d i c a t e d  

f u n c t i o n s  and r e s p o n s i b i  l i t i e s  owed t o  t h e  i n v e s t i n g  p u b l i c .  The ev idence  

d e m o n s t r a t e s  t h a t  t h e  r e g i s t r a n t ' s  program c a l l e d  f o r  d r i l l i n g s  i n  t h e  

n a t u r e  of  l l w i l d c a t l l  o p e r a t i o n s .  A v a i l a b l e  i n f o r m a t i o n  on t h e  El Dorado, 

Buh le r  and Nicholson leases showed t h e  e x i s t e n c e  of  d r y  h o l e s  and shou ld  

have,  at  t h e  v e r y  least, a l e r t e d  t h e  r e g i s t r a n t  and i t s  o f f i c e r s  t o  do 

f u r t h e r  checki~igon  t h e  v e r y  o p t i m i s t i c  f o r e c a s t s  f u r n i s h e d  them, They 

c e r t a i n l y  knew Rowel s f i n a n c i a l  i n t e r e s t  i n  t h e i r  engag ing  i n  d r i  1  l i n g  

o p e r a t i o n s  on land where h i s  company he ld  a b e n e f i c i a l  i n t e r e s t .  I n s t e a d  

of  c h e c k i n g ,  t h e y  accep ted  exaggera ted  e s t i m a t e s  and embroidered them i n  

making t h e i r  p r e s e n t a t i o n  t o  i n v e s t o r s .  The ev idence  c l e a r l y  e s t a b l i s h e s  

t h a t  t h e  r e g i s t r a n t  and i t s  p r i n c i p a l s  conducted t h e i r  b u s i n e s s  w i t h  &robs  

d i s r e g a r d  of  t h e i r  r e s p o n s i b i l i t i e s  u n d e r  t h e  S e c u r i t i e s  Acts and d i s r e g a r d  
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28/ 

of t h e  i n t e r e s t s  o f  i n v e s t o r s .  

The c o n t e n t i o n  t h a t  g r e a t  r e l i a n c e  w a s  p laced by t h e  r e g i s t r a n t  

and 	i t s  p r i n c i p a l s  on Shayne i s  a l s o  w i t h o u t  m r i t .  The r e g i s t r a n t ,  

th rough  i t s  o f f i c e r s ,  were under  a g e n e r a l  o b l i g a t i o n  t o  s u p e r v i s e  t h e  

employees of  t h e  r e g i s t r a n t  i n  t h e  performance o f  t h e i r  d u t i e s .  Hahn 

was 	 i n  a c t u a l  c o n t r o l  o f  t h e  r e g i s t r a n t ' s  o f f i c e  i n  New York and n e i t h e r  

h e  nor  t h e  o t h e r  p r i n c i p a l s  had a r i g h t  t o  a b d i c a t e  t h e i r  s t a t u t o r y  

d u t i e s  t o  s u p e r v i s e  t h e  a c t i v i t i e s  o f  t h e  sa lesmen.  The Commission, 

i n  t h e  c a s e  of Reynolds & Co. ,  39 S.E.C. 902 summarized t h e  r e s p o n s i b i l i t y  

o f  a r e g i s t r a n t  and i t s  o f f i c e r s  f o r  t h e  a c t i v i t i e s  o f  i t s  sa lesmen i n  t h e  

f o l l o w i n g  language: 

"Customers d e a l i n g  w i t h  a s e c u r i t i e s  f i r m  
e x p e c t ,  and are e n t i t  l ed  t o  r e c e i v e ,  p r o p e r  treat ­
ment and t o  be p r o t e c t e d  a g a i n s t  f r a u d  and o t h e r  
misconduct ,  and may p r o p e r l y  r e l y  on  t h e  f i r m  t o  
p rov ide  t h i s  p r o t e c t i o n .  

* * *  

I n  t h e  l i g h t  of  t h e s e  c o n s i d e r a t i o n s  w e  are 
of t h e  o p i n i o n  t h a t ,  where t h e  f a i l u r e  of a s e c u r ­
i t i e s  f i r m  and i t s  r e s p o n s i b l e  pe r sonne l  t o  m a i n t a i n  
and d i l i g e n t l y  e n f o r c e  a p r o p e r  sys tem o f  s u p e r -  
v i s i o n  and i n t e r n a l  c o n t r o l  r e s u l t s  i n  t h e  perpe-  
t r a t i o n  of  f r a u d  upon customers  o r  i n  o t h e r  miscon- 
d u c t  i n  w i l l f u l  v i o l a t i o n  o f  t h e  S e c u r i t i e s  Act o r  
t h e  Exchange Act ,  f o r  purposes  of a p p l y i n g  t h e  
s a n c t i o n s  provided under  t h e  s e c u r i t i e s  l a w s  such  
f a i l u r e  c o n s t i t u t e s  p a r t i c i p a t i o n  i n  s u c h  misconduct ,  
and w i l l f u l  v i o l a t i o n s  a r e  committed n o t  o n l y  by 

-28/ 	There  i s  some e v i d e n c e  t h a t  v a r i o u s  o f f e r s  of  r e s t i t u t i o n  were made 
t o  some of t h e  i n v e s t o r s  i n  t h e  n a t u r e  o f  promises o f  repayment,  
i s s u a n c e  of promissory n o t e s ,  or t h e  i s s u a n c e  o f  s h a r e s  i n  a n o t h e r  
o i l  v e n t u r e .  Nothing c o n c r e t e  came o f  t h e s e  o f f e r s  and ,  as noted 
b e f o r e ,  escrow arrangements  which were supposed t o  p r o t e c t  i n v e s t o r s ,  
were never  c a r r i e d  o u t .  
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' t h e  pe rson  who performed t h e  misconduct but  a l s o  
by t h o s e  who d i d  not  p r o p e r l y  perform t h e i r  d u t y  
t o  prevent  i t ."  ( f o o t n o t e  o m i t t e d ;  p. 917) z/ 

' I t  i s  c l e a r  t h a t  no e f f e c t i v e  s u p e r v i s i o n  was e x e r c i s e d  o v e r  

t h e  salesmen and t h a t  t h e y  were f r e e  of any s u p e r v i s i o n  o f  t h e i r  act­

i v i t i e s  and could  and d i d  make t h e  m i s r e p r e s e n t a t i o n s  found w i t h o u t  

any e f f o r t  by Hahn and t h e  o t h e r  p r i n c i p a l s  t o  see t h a t  t h e y  were p r o p e r l y  

i n s t r u c t e d  and s u p e r v i s e d  i n  t h e i r  a c t i v i t i e s .  I t  i s  concluded t h a t  t h e  

r e g i s t r a n t  and i t s  o f f i c e r s  and Hahn are r e s p o n s i b l e  f o r  t h e  a c t i v i t i e s  

of t h e  salesmen and t h e i r  v i o l a t i o n s .  

Of t h e  sa lesmen,  Shayne, Dunklee, and F i s h e r ,  t h e  lat ter  two have 

s igned s t i p u l a t i o n s  c o n s e n t i n g  t o  b e i n g  named as c a u s e s  of any o r d e r  which 

may be e n t e r e d  a g a i n s t  t h e  r e g i s t r a n t .  Shayne a l o n e  appeared at t h e  h e a r i n g ,  

ques t ioned  w i t n e s s e s ,  and gave ev idence  i n  h i s  own b e h a l f .  While Shayne d i d  

no t  submit any b r i e f  o r  proposed f i n d i n g s ,  he  d i d  s e n t  a le t ter  t o  t h e  

unders igned i n  which he s t a t e d  t h a t  he  had g r e a t  f a i t h  i n  Hahn and h i s  

a s s o c i a t e s ,  he  thought  h e  had f i n a l l y  met some l e g i t i m a t e  o i l  d e a l e r s ,  

and o n l y  repea ted  what Hahn had states about  t h e  l e a s e s ,  t h e  escrow a r r a n g e -  

ments and t h e  "out-of-pocket"  g u a r a n t e e .  

The c o n t e n t i o n s  made by Shayne f a i l  t o  t a k e  i n t o  account  Shayne ' s  

r e s p o n s i b i l i t y  a s  a s e c u r i t y  sa lesman.  He accep ted  a t  f a c e  v a l u e  informa-  

t i o n  f u r n i s h e d  by Allstate as t o  t h e  v a l u e  of l easeho lds .  H e  a p p a r e n t ly 

made no a n a l y s i s  of t h e  l i t e r a t u r e  as was h i s  r e s p o n s i b i l i t y  b e f o r e  p a s s i n g  

29/  See t o  t h e  same e f f e c t  Best S e c u r i t i e s ,  I n c . ,  39 S.E.C. 931 (1960) :  
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on  m i s l e a d i n g  i n f o r m a t i o n  t o  h i s  cus tomers .  I n s t e a d  of making a 

c a r e f u l  a n a l y s i s  which would have r e v e a l e d  t h a t  t h e  r e g i s t r a n t ' s  c l a i m  

as t o  t h e  v a l u e  of  t h e  l e a e e h o l d s  w a s  exaggera ted  and n o t  war ran ted  by 

d r i l l i n g  e x p e r i e n c e  i n  t h e  areas i n v o l v e d ,  Shayne r e p e a t e d  and e n l a r g e d  

on  t h e s e  c l a i m s .  The conduct  o f  Shayne,  as w e l l  as t h a t  of Dunklee,  w a s  

p a r t i c u l a r l y  v i o l a t i v e  of t h e  i n t e r e s t s  of i n v e s t o r s  i n  t h a t  he and 

Dunklee were p a r t i e s  t o  t h e  t e l e g r a m s  s e n t  t o  i n v e s t o r s  a s s u r i n g  them 

t h a t  t h e y  had p e r s o n a l l y  and c a r e f u l l y  i n v e s t i g a t e d  t h e  r e g i s t r a n t ' s  

c l a i m s .  These a s s e r t i o n s  were r e i t e r a t e d  i n  letters Bent t o  cus tomers .  

X t  i s  admi t t ed  t h a t  no such  p e r s o n a l  i n v e s t i g a t i o n s  were made. These  

sa lesmen c l e a r l y  mis led  p o t e n t i a l  i n v e s t o r s  by t h i s  a s s u r a n c e .  The 

a c t i v i t i e s  of t h e  sa lesmen i n  i l l e g a l l y  f u r t h e r i n g  t h e  p l a n s  of t h e  

o t h e r  r e sponden t s  l e a d  t o  t h e  c o n c l u s i o n  t h a t  t h e y  a l l  a c t e d  i n  c o n c e r t  

-31/
i n  a scheme t o  d e f r a u d .  I n  view of  t h e  v i o l a t i o n s  found i n  Shayne 's  

p a r t i c i p a t i o n  i n  t h e  above f r a u d  a n  i n v e s t o r s ,  i t  is recommended t h a t  

t h e  Commission f i n d  t h a t  Shayne,  as w e l l  a s  Dunklee and F i s h e r ,  are 

each a c a u s e  of t h e  o r d e r  of r e v o c a t i o n  which t h e  unders igned  has 

recormended be e n t e r e d  h e r e .  

-30/  	 Mac Robbins & Co, ,  Tnc. Sec. Exch. Act Rel. No. 6846, J u l y  11 ,  
1962; -Berko v .  S.E.C. (C.A. 2 ,  19631, 316 F .  2d 137. 

31/ 	U.S. v .  Ross and Gordon, 321F. 2d 61 (C.A. 2 ,  1963) ,  cer t .  den.-	- .---. 
375 U.S .  894 ( 1 9 6 3 ) ;  Mac Robhins - & Co., Tnc., s u p r a .  



Under a l l  t h e  c i rcumstances ,  t h e  unders igned concludes  t h a t  i t  

i s  i n  t h e  pub l i c  i n t e r e s t  t o  revoke t h e  r e g i s t r a t i o n  of t h e  r e g i s t r a n t  

and recommends t h a t  t h e  Commission i s s u e  such an  o r d e r .  

It i s  f u r t h e r  recommended t h a t  t h e  Commission f i n d  t h a t  Mi l ton  

J .  Helmke, George C .  F o l t z ,  Henry L. Hahn, and Joseph  Messina, p r i n c i p a l 8  

of  t h e  r e g i s t r a n t ,  and Al f red  Shayne, Donald B.  Dunklee and W i l l i a m  

F i s h e r ,  salesmen of t h e  r e g i s t r a n t ,  are each  a cause  of  t h e  o r d e r  of  

r evoca t i on  which t h e  unders igned has  recommended be e n t e r e d  h e r e .  It 

i s  a l s o  recommended t h a t  t h e  n o t i c e  of  wi thdrawal  from r e g i s t r a t i o n  f i l e d  

-32/ 
by t h e  r e g i s t r a n t  no t  be pe rmi t t ed  t o  become e f f e c t i v e .  

Respec t fu l l y  submi t ted ,  

Sidney L. F e i l e r  
Hear ing Examiner 

Washington, D. C. 

May 21, 1965 

-32/ 	A l l  c o n t e n t i o n s  and proposed f i n d i n g s  submi t ted  have been c a r e f u l l y  
cons idered .  Th i s  Recommended Decisfon i n c o r p o r a t e s  t hose  which have 
been accep ted  and found necessa ry  f  o'r i n c o r p o r a t i o n  h e r e i n .  




