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MINISTRY OF TRADE
THE SOCIALIST REPUBLIC OF VIETNAM

September 6, 2005

The Honorable Carlos M. Gutierrez
Secretary of Commerce

U.5, Department of Commerce
Washingtaen, D.C. 20230

Attn: Mr. Joseph Spetrini

Acting Assistant Secretary for Lmport Administration
U.S. Department of Commerce

Central Records Unit, Room 1870

Pennsylvania Avenne and 14th Streer, NW
Washington, D.C. 20230

Re: Comments_on _the Department’s Proposed Changes to Its Practice of Valuing
Production_Factors_in_Non-Market Econemy Antidumping Cases with Actual
Market-Ecanomy Purchases Prices

Dear Secretary Gutierrez,

The Ministry of Trade of Vietnam providcs‘thﬂse comments in response to the
Department's request for comments on proposed changes 10 its methodology of valuing
factors of production in non market-economy (‘;NME") antidumping cases.

On May 26, 2005, the Department initially requested comments on whether it should
change its practice of valuing NME respondents’ production inputs with the actual prices
paid for these inputs. As providcd in its regulations, the Department stated that it will

normally use the prices paid by NME respondents to market-economy suppliers for a portion




of their purchases for a particular input to value all consumption of the input.' In such cases,
the Department values all consumption of an input with these prices as long as (1) they
represent a “meaningful” quantity of purchases; (2) they were made at arm’s length; and (3)
the Department has no reason to suspect that the purchased inputs were dumped or
subsidized.

On June 24, 20085, the Ministry of Trade provided extensive comments as to why the
Department should not restrict its practice of using NME respondents’ actual market-
economy purchase prices 1o value all of the respondent’s consumption of a particular input,
Specifically, the Ministry provided three central arguments:

(1) the practice of using the market-economy prices that NME respondents’ actually
paid for production inputs satisfies the U.S. Antidumping Statute’s mandate of using the
“best available information™;

(2) the Department should follow its precedent in market-economy antidumping
proceedings and determine that a single arms-length, bona fide transaction represents a
“meaningful” quantity of such purchases; and

(3) the Department should revise its NME practice so that market-economy purchase
prices are used as often as possible - including to value production inputs for those NME
respondents that did not have market-economy purchases during the period of investigation
or review.,

On July 26, 2005, in response to comments submitted by other parties, the Ministry of
Trade submitted additional comments on the Department’s practice of using actual prices
paid by NME respondents to value the factors of production. In these additional comments,

the Ministry of Trade asserted the following;

! See 19 CF.R. § 351.408(cX1).




(1) the Department’s practice of using market-economy prices does not allow NME
respondents to “game the system";

(2) publicly available data from surrogate countries are not more accurate than the
actual market-economny prices that NME respondents have paid for production inputs;

(3) a percentage benchmark is unnecessary when the Department has determined that
an actual market-economy price is bona fide;

(4) the U.8. Antidumping Statute does not require or imply a preference for valuing
the factors of production with surrogate values.

On August 11, 2005, the Department published in the Federal Register a proposed
modification to its practice of using actual market-economy prices to value production inputs
in NME antidumping proceedings. The Department stated that it would continue to value all
of an NME respondent’s consumption of a particular input with prices paid to market-
economy suppliers if these prices satisfied certain conditions. Specifically, the Department
stated that it would need to be satisfied that these purchases were “meaningful,” arm’s length,
bona fide, not dumped or subsidized, and used to produce the subject merchandise during the
period of review or investigation.

In addition to these requirements, the Department also proposes to require that a
majority, or over 50 percent, of an NME respondent’s consumption of a particular input be
sourced from market-economy suppliers before using the market-economy price to value all
consumption,

The Department must not adopt its proposed policy of a 50 percent threshold for
several reasons. First, using surrogate values when actual, market-economy prices are
available violates the U.S. Antidumping Statute’s mandate to use the “best information

available” as well the Department’s regulations. Second, the Department must focus on the

quality rather than the quantity of market-economy prices when deciding whether the prices
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are the “best available information.” Finally, if the Department ultimately decides to adopt a
new policy on using market-economy purchase prices to value the factors of production, it
must only apply such a policy prospectively for NME antidumping investigations initiated
after such a policy becomes effective.

The Ministry of Trade appreciates this opportunity to provide additional comments on
the Department’s NME methodology and the valuation of the factors of production in NME

antidumping proceedings.

zetfully,

‘Fruong Dinbh Tuyen

Minister

Ministry of Trade

Soclalist Republic of Vietnam




BO THUONG MAI
CONG HOA XA HOI CHU NGHIA VIET NAM

Ngav 6 thang 9 nam 2003

Kinh giri: Ngai Carlos M. Gutierrez
Bd trudng Thiromg mai
B§ Thirong mai Hoa Ky
Washington, D.C. 20230

Ngudi nhgn: Ong Joseph Spetrini

Quyén Tro ty Bb triuong phu trdch Quin Iy Nhip khiu
B¢ Thuwong mai Hoa Kp

Central Records Unit, Room 1870

Pennsylvania Avenue and 14th Street, NW
Washingion, D.C. 20230

Viv: Y kidn hinh ludn vé nh:m-z !hav d’m do Bé Thieong mai ‘(m Ky ci’e.; xudt doi voi
thong & dink gid cdc Véu 10 sdn xudt rrumz cac. Vi kzr,-;n nén kink 16 phi thi mmng
bang gid mug nguvén lidy dau via thie té tir nén kinh té phi thi truong

Thira Ngai B mruomg Gutiefre::.

Phiic ¢4p thong béo tnmg cdu y kidn cia Quy Bc‘) (DOC) vé nhitng dé xudt thay dbi
phuomg phap dinh pig cac yéu t6 san xudt trong cac vy kién chong pha gid 1ién quan dén nén
kinh té phi thi treéng (NME), B8 Thuong mai Viét Nam dua ra nhiing y kién binh lugn kem
theo thu nay,

Ngdy 26 thang 5 ndm 2003, DOC lén diu tidn yéu cdu cdc bén lién quan déng gop y

kién vé& vigc liéu DOC <6 nén thay dbi théng 1& hidn nay [a sir dung gid mua ddu vao thuc 1é




dé dinh gia cdc yéu 16 ddu vao san xudt ciia bj don NME, Nhu quy dinh trong chinh quy ché
cua DOC, DOC d4 néu ro rﬁng DOC théng thudng s& sir dyng mirc gid thye té ma cac bt don
NME tra cho céc nha cung cip thude nén kinh té thi traong dé mua mot phin mét loai
nguyén ligu diu vao cy thé dé dinh gis toan bo luwong sir dyng loai nguyén liéu d6 ciia b don
NME.! Trong nhiing trudmg hop ndy, DOC dinh gid toan b lugng sir dung mét loai nguyén
ligu diu vao bing gi4 thuc té néu dap tmg nhimg didu kién sau (1) gia 46 dai dién cho mét
legng mua nguyén Ti¢u ddu vao “dang k&"; (2) gia duoc xée dinh theo didu kién thuong mai
thong thudmg; va (3) DOC khéng ¢4 1y do dé nghi ngos ring nguyén liéu diu vio dé da duge
ban pha gid hojc dugc tro gis,

Ngdy 24 thing 6 ndm 2005, Bo Thuong mai Vigt Nam d4 dua ra ban binh luin gbm
nhidu van dé néu ly do tai sao DOC khong nén han ché viée sir dung gid thyc té ma cic bi
don NME thanh todn cho viéc mua nguyén liéu du vio tir nén kinh té thi truong dé dinh gid
toan bd lugng sit dung yéu té nguyén lidu dau vao tuong g caa bi don 48, Cu thé, B
Thurong mai Viét Nam da dua ra nhitng l3p Juin trong tim sau:

(I)  théng I¢ sir dung gié kinh 1 thj truong ma bj don NME thue tra cho cde yéu td

dlu vao san xuat 12 dép img yéu ciu v& sit dung “théng tin sin cé tét nhit” cia
Luét Chéng pha gid My;

(2)  DOC nén di theo tién I¢ cda minh trong céc vy kién chéng pha gid déi v6i nén
kinh t€ thi trugng d& x4c dinh chi cAn mot giao dich ngay fink trong céc didu
kign thuong mai thdng thudng 1a di dé d4p (mg tigu chi lugng nguyén ligu diu
vao mua tir nén kinh té thi tredmg “déng k&”; va

(3)  DOC nén stra d6i théng I hién nay trong céc vy kién NME dé gié mua
nguyén ligu tr nén kinh t€ thi trudmg dwoc sit dung cang nhidu cing t6t — bao
gom sir dung gid kinh t& thi trudng cba cdc bi don khac dé tinh toan cho ca
nhing bj don khong mua nguyén ligu ¢y vao t nén kinh té thj truémg trong
giai doan diéu tra hoic xét lai.

Ngdy 26 thing 7 nim 2005, phan héi nhing ¥ kién binh lugn do céc bén lién quan

khéc d¢ trinh, B$ Thuong mai Viét Nam da dva ra y kién binh lugn bé sung vé thong 16 cia

‘ Xem 19 C.FR. § 351.408(c)(1).




DOC la sir dung gié thyc té thanh toén ciia cée bi don NME dé dinh gid cac yéu t6 san xuit,
Trong ban binh lun bd sung nay, Ba Thuong mai Viét Nam di khing dinh nhimg néi dung
sau:

(1) thong 1§ sit dung gid kinh t¢ thi trudmg thye té cia DOC khéng cho phép céc
bj don NME “bép méo quy ché”;

(2)  thdng tin sin ¢6 cong khai tix nude thay thé khdng thé chinh xéc hon gid kinh

r

t& thi trudng ma bj don NME dai thyc tra ¢ mua nguyén lidu ddu vao san
XUuat;

(3)  mbtty 1 Jam chudn I3 khéng cén thiét khi ma DOC d3 x4c dinh mét mic gia
mua nguyén ligu dau vao thyc tra 14 gi4 theo giao dich ngay fink:

(4)  Luft Cl'}éng phd gid My khdng quy dinh holic ¢6 ham ¥ wu tién sir dung gid tri

thay thé dé djnh gi4 cic yéu t5 sin xudt.

Ngdy 11 théng 8 nim 2005, DOC d4 dang trén Céng bdo Lién bang d8 xuét sira déi
thdng 1§ sir dyng gi4 kinh té thi trudmg thire tra dé dinh gid cdc yéu 6 nguyen licu diu vao
sin xudt trong céc vu kién chéng phé gia NME. DOC cho biét sé tiép tuc siy dung gid thyc tra
cho ngudi cung cdp thude nén kinh té thi trudmg dé dinh gid toan bd lugng sir dung loai
nguyén ligu diu vio d6 ciia bj don NME néu céc mirc gid d6 dép ing mét s6 diéu kién, Cu
thé 12 theo DOC, nhitng diu kién cn dép img bao gém: hugng mua nguyén liéu ddu vio phai
“dang k&,” gid phai xac dinh theo didu kién thuong mai thong thwdng, trén co s giao dich
ngay tink, khéng phé gia hojic trg gid, va lugng nguyén liéu mua theo gid a6 phai dugce sir
dung d& san xuét san phim bj kién trong giai doan didy tra hoac xét lai.

Ngoai nhimg yéu cdu noi trén, DOC ciing d& nghi 4p dyng mrc ngudng da phin, hay
trén 50% luong sir dyng mt logi nguyén ligu dau vao 46 duge mua tir ngudi cung chp thude
nén kinh t& thi trwdng thi gid kinh t thi trudng thyc trd méi duoc st dung d& dinh gia toan bd
luong siv dung nguyén liéu dau vio do.

DOC khéng nén sir dung chinh sich mai 4& xudt 13 4p dung ngudmg téi thidu 50% vi

mt s& 1y do. Thir nhét, sir dung gia trj thay thé trong khi sin c6 gid kinh té thi truémg thuc tr3
3

[ R R, L o




s& vi pham yéu cdu cla Luat Chéng pha gid My cing nhu quy ché cia DOC 13 sir dung
“théng tin s&n c6 tot nhit”. Thir hai, DOC phai tap trung vio vin d& chdr hon 13 vin 4 Iieomg
d8i voi gia kinh té thj trwong khi xdc dinh cde mire gid 46 12 “thdng tin sin ¢6 tbt nhét.” Cubi
cling, néu DOC vin quyét dinh thong qua chinh sich méi vé sir dung gid mua nguyén liéu
déu vio tir nén kinh té thi truong dé dinh gid cdc yéu 16 san xuét, thi DOC chi nén 4p dung
chinh sach d6 vé twong lai 48i véi nhimg vy difu tra chéng phé gid NME duoc khoi xuong
sau khi chinh sich nay ¢6 higu lyc.

B¢ Thuong mai Viét Nam trin trong cam on DOC da t20 co hdi cho céc bén nédu y
kién binh luéin v& phuong phdp dinh gid cdc yéu té san xudt cua DOC trong cac vy kién
chong pha gia NME.

-

rrong,

Truong Pinh Tuyén

B trwéng

B§ Thuong mai

Cong hoa Xi hi Chii nghia Vigt Nam




UNITED STATES DEPARTMENT OF COMMERCE

INTERNATIONAL TRADE ADMINISTRATION - IMPORT ADMINISTRATION

Comments on the Department’s Proposed Changes to Its Practice of
Valuing Production Factors in Non-Market Economy Antidumping Cases
with Actual Market-Economy Purchases Prices

GOVERNMENT OF VIETNAM
MINISTRY OF TRADE

September 6, 2005




I, INTRODUCTION

On May 26, 2005, the Department published in the Federal Register a request for
comments on whether it should change its long-standing policy of using the actual market-
economy prices paid by NME respondents for certain inputs to value all consumption of such
inputs, On June 28, 2003, the Department published on the Import Administration website
comments submitted by parties on possible changes that the Department could make to its
practice of using actual market-economy prices to value the factors of production.

On August 11, 2005, following its receipt of these public comments, the Department
published in the Federal Register an additional requests for comments on its practice of using
market-economy purchase prices in NME cases, Specifically, the Department stated that it
was proposing a new policy for valuing all of an NME respondent’s consumption of a
particular input with the actual market-economy purchase prices paid for the input. Under the
Department’s new proposal, it would only value all of an NME respondent’s consumption of
a particular input if a majority (or over 50 percent) of the input was sourced from countries
considered to be market economies by the Department,

For those NME respondents that did not source a majority of a particular input from a
market-economy country, the Department would derive a value for such an input using actual
purchase prices and surrogate values. According to the Department’s proposal, it would
weight-average the portion purchased from market economies, valued with the actual
purchase prices, with the portion sourced from NME sources in the NME market, valued
with surrogates.

As stated in the Government of Vietnam’s June 24, 2005 comments, we believe that
using the actual market-economy prices paid by NME respondents to value the factors of
production increases the accuracy of antidumping determinations, This position is supported
by the U.8. Antidumping Statute, the Department’s regulations, U.S. court precedent, and the
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Department’s case determinations. In its previous submissions, the Ministry of Trade has
thoroughly demonstrated why the Department should not restrict in any way its use of actual
market-economy prices in NME antidumping proceedings. Although each of these arguments
is not repeated, the Ministry of Trade requests that the Department carefully reconsider its

commenis submitted on June 24, 2005 and July 26, 2005,

The Ministry of Trade asserts that the Department should refrain from adopting its

proposed policy on using market-economy purchase prices in NME cases for the following

three reasons:

(1)  valuing production factors with surrogate values when actual, market-
economy prices are available contravenes the U.S, Antidumping Statute and the
Department’s regulations;

(2) the Department must focus on the quality (i.c., the bona fide nature of the
purchase price) rather than the quantity (requiring over 50 percent) when
determining whether the purchase prices are the “best available information”;

(3)  any change in the Department’s policy must be prospective and should only
apply to investigations initiated after the adoption of such a policy.

1. Valuing production factors with surrogate values when actual, market-
economy prices are available contravenes the U.S. Antidumping Statute and the

Department’s regulations.

To require that an NME respondent purchase a majority of its inputs from market-
economy sources before using the market-economy prices to value all of the respondent’s
consumption of the input would violate the U.S. Antidumping Statute.

The U.S. Antidumping Statute specifically directs the Department to value NME
respondents’ factors of production with the “best available information regarding the values
of such factors in a market economy country or countries considered appropriate by the

administering authority.”?> As interpreted by U.S. courts, this mandate requires that the

19 U.3.C. § 1677b(c).




Department use the market-economy prices paid for the particular input to value all of an
NME respondent’s consumption of the input when such prices are available. Only by using
these prices can the Department value the particular production factors with the “best
information available” to ensure the most accurate dumping determinations and margin

calculations.

The U.S. courts have consistently upheld the use of actual market-economy prices to
ensure that the Department relies on the “best information available” for valuing NME
respondents’ production factors. First, the Federal Circuit Court of Appeals held that where

input prices are market determined, accuracy, fairness, and
predictability are enhanced by using those prices. Therefore,
using surrogate values when market-based values are available
would, in fact, be contrary to the intent of the law.?

Second, the Court of International Trade specifically has held that

{w}hile Congress has lcft it within Commerce’s discretion to
develop methodologies to enforce the antidumping statute, any
given methodology must always seek to effectuate the statutory
purpose -- calculating accurate dumping margins,

Whether Commerce’s use of imported prices to value an entire
factor of production is reasonable is inextricably linked to
whether the methodology promotes accuracy.*

In addition to the U.S. courts, the Department has also specifically stated that using
market-economy prices over surrogate values contravenes the mandate of the u.s.

Antidumping Statute to use the “best available information.” Specifically, the Department

has stated that

Lasko Metal Prod., Inc. v. United States, 43 F.3d 1442, 1446 (quoting Oscillating Fans and Ceiling
Fans from the Peaple's Republic of China, 56 Fed. Reg, 55,271, 55,275 (Dep’t of Commerce Qct, 25,
1991) (final det.)). The CIT has also noted that “the use of gurrogate values by Cormmerce has been
determined to be contrary to the intent of the law *where we can determine that an NME producer’s
input priccs are market determined, accuracy, fairness and predictability are ¢enhanced by using those
prices.”” Luayang Bearing Corp. v. United States, 347 F., Supp. 2d 1326, 1340 n.8 (Ct. Int'l Trade
2004) (quoting Lasko, 43 F.3d at 1446).

Shakeproof Assembly Components, Div. of Ill, Tool Works, Inc. v. United States, 59 F.Supp, 2d 1354,
1358 (July 29, 1999) (citing Lasko Metal Prod., Inc. v. United States, 810 F. Supp. 314, 317 (Ct, Int'l
Trade 1992)).




{iln general, the purpose of the antidumping statute is to
‘determine margins as accurately as possible,” Rhone Poulenc,
Inc. v. United States, 899 F.2d 1185, 1190 (Fed. Cir, 1991).
More specifically, in the case of a firm operating in an NME,
the purpose of section 773(c) is to determine what the firm’s
prices or costs would be if such prices or costs were determined
by market forces. Requiring the use of surrogate values in a
situation where actual market-based prices incurred by a
particular firm are available would be contrary to the statutory
purpose. Where we can determine that an NME producer’s
input prices are market determined, accuracy, fairness, and
predictability are enhanced by using those prices. Therefore,
using surrogate values when market-based values are available
would, in fact, be contrary to the intent of the law.

In addition, the goals of accuracy, fairness, and predictability
should apply whether a country's economy is market or
nonmarket oriented. In antidumping proceedings concerning
imports from market economy countries, the Department uses
the price of imported inputs when calculating FMV using
constructed value methodology, The fact that it is more
accurate to use an actual input value for merchandise sourced
from a third country should not change simply because the
country under investigation is an NME. Different treatment of
an imported input based solely on whether the input is
imported into a market or nommarket economy country is
illogical®

The Department’s recognition that arms-length, bona Jide prices paid by NME

respondents to market-economy suppliers will necessarily be the most accurate values for

such inputs is reflected in its regulations. The Department’s regulations provide that

{t}he Secretary nomally will use publicly available
information to value factors, However, where a factor is
purchased from a market economy supplier and paid for in a
market economy currency, the Secretary normally will use
the price paid to the market economy supplier. In those
instances where a portion of the factor is purchased from a
market economy supplier and the remainder from a nonmarket
economy supplier, the Secretary normally will value the Sfactor
using the price paid to the market economy supplier.®

&

See Fans from China, 56 Fed. Reg, at 55,271 at Comment 1 (emphasis added),
19 CF.R. § 351.408(c)(1) (emphasis added).




The Statute, the Department’s regulations, legal precedent, and the Department’s
precedent necessitale that the Department value all of an NME respondent’s consumption of a
particular input with arms-length, bona fide market-economy prices paid for such an input.
For this reason, the Department must not adopt its proposed policy.

Instead, because an actual price that an NME respondent has paid for a production
input will provide a more accurate value for the particular input, the Department should
expand its practice of using these actual prices. In NME proceedings in which certain
mandatory respondents did not source a particular input from market-economy suppliers,
these respondents’ consumption of the input should be valued with a derivation of the actual

market-¢conomy prices paid by other respondents.

2. The Department must focus on the quality (i.e., the bona fide nature of the
purchase price) rather than the guantity (requiring over 50 percent) when determining
whether the purchase prices are the “best available information”.

In its August 11, 2005 request for comments, the Department stated that it will use
market-economy prices to value an NME respondent’s factors of production when it is
satisfied that the following criteria have been satisfied:

1. the volume of the imported input represents a
“meaningful” proportion of the total purchases of the
input;

2. the average import price reflects arms-length, bona fide
sales;

3. the Department has no reason to believe that the market-
economy import value could be dumped or subsidized;

4. the Department has no concerns of whether the particular

input was used during the period of investigation or review
to produce the subject merchandise.
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In proposing a new policy to ascertain that the market-economy prices are free of any
“distortions,” the Department has apparently focused its efforts on the first criteria that the
purchases represent a “meaningful” proportion of total purchases. Arbitrarily, the Department
has determined that market-economy purchases will be more “meaningful” and therefore free
of “distortions™ if they represent 50 percent of an NME respondent’s total purchases,

Focusing on the issue of how much of an input was sourced from market-economy
suppliers will not address the Department’s concern of whether such prices are free of
“distortions.” To determine whether prices are free of “'distortions,” the Department must
engage in a qualitative rather than a quantitative analysis. Accordingly, in order to address
any “distortions,” the Department should focus its attention on the second criteriz in terms of
determining whether the price reflects an arms-length, bona fide sale.

In order to demonstrate the arms-length and bong fide nature of market-economy
input purchases, the Department could develop sevéral different types of tests. Examples

include:

. analysis of the market-economy prices paid by NME
respondents for particular inputs in the period or review to prices prior
to and subsequent to an antidumping proceeding’s period of review;
. analysis of the market-economy prices paid by an NME
respondent for a particular input as compared with the
prices paid by other NME respondents; and
J analysis of the market-economy prices paid by an NME

respondent for a particular input as compared with other international
prices for the same input.

The Ministry of Trade continues to assert that the price of a single arms-length, bona
Jide market-economy transaction should be used to value all of an NME respondent’s

consumption of a particular input. This assertion is supported by the fact that the Department
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has refrained from applying “quantity-based” rules in administering other aspects of the
antidumping law.

In market-economy cases, the Department will use only one above-cost home market
sale as normal value for margin comparison purposes,’7 In addition, the Department does not
consider quantity when deciding the best value under it “major input rule,”® Because the
Department does not rely on quantity-based standards in administering other aspects of the
antidumping Jaw, it has no justification for doing so in the context of valuing the factors of
production in NME proceedings.

Notwithstanding the legal and logical arguments submitted by interested parties as to
why the Department should not restrict its use of market-economy purchase prices, the
Department may decide to enact a quantitative standard when valuing all of an NME
respondent’s consumption of a particular input. If so, it cannot adopt the unreasonably high
30 percent threshold. At most, the Department should follow its precedent. In previous cases,
some as recent as a couple of months ago, the Department stated that market-economy
purchases constituted a “significant amount” if they represented 7 percent of a NME
producer’s total purchases of the input.® This threshold has also been recognized by U.S.
petitioning companies when arguing that the Department should value particular production

inputs with market-economy purchase prices. !

! See Silicomanganese from Brazil, 62 Fed, Reg. 37,869, 37,877 (Dep’t Commerce July 15, 1997) (final

results of antidurnping duty administrative review) (emphasis added).
# 19 C.F.R. § 351.407(b).

? Helical Spring Lock Washers from the People’s Republic of China, 70 Fed. Reg. 28,274, Cmt. 7 (Dep't
Commerce May 17, 2005 )(Final Results Issues Memo),

1 Se¢ Seamless Stundard, Line, and Pressure Pipe from Romania, 68 Fed, Reg. 12,672, Cmt. 1 (Dep't

Commerce Mar. 17, 2003) (Issues and Decision Memo).
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3. _Any change in the Department’s policy must be prospective and should only
apply to investigations initiated after the adoption of such a policy.

The Ministry of Trade asserts that the comments filed by interested parties on the
issue of using market-economy prices in NME antidumping proceedings clearly demonstrate
that the Department should not restrict its use of market-economy prices. However, in the
event that the Department ultimately decides to implement a new policy, the Department
should apply such a new policy only for prospective antidumping investigations initiated
after such a policy becomes effective.

Histoﬁcally,l‘the Department has imﬁlcmented ‘ncw policies on its application of the
antidumping laws on a prospective basis, Applying policies on a prospective basis allows
interested parties a certain degree of predictability in their expectations of how the
antidumping laws will be administered and how their interests will be affected,

When the Department ¢nacts a new policy, it stipulates that such a policy will be
effective on a prospective basis. For example, the Department implemented its new policies
on determining “separate-rate” status for NME respondents, as well as the new NME
exporter-producer “combination margin rates” policy, on a prospective basis." Specifically,
the Department stated that these policies were only effective for NME antidumping
investigations initiated on or after the date on which the new policy was published in the

Federal Register.

In addition, the Department’s new policy on applying interest provisions to entries

under a subsequently rescinded new shipper bond was effective for new shipper reviews that

I Separate-Rates Practice and Application of Combination Rates in Antidumping Investigations

involving Non-Market Economy Countries, Import Administration Policy Bulletin Number 05,1 (Dep't
of Commerce Apr, 5, 2005),
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were initiated after the date on which the policy bulletin was signed.'? Following its
precedent, any change in the Department’s policy on using NME respondents’ arms-length,
bona fide purchase prices in NME antidumping proceedings must be effective only for NME
investigations initiated after the new policy’s effective date.

I CONCLUSION

The Department has now issued two requests for comments on proposals to modify
its practice of using NME respondents’ arms-length, bona fide prices paid for particular
inputs to value all of NME respondents’ consumption of such inputs. However, the
Department has not clearly explained why such a change in its policy is necessary, In its
latest request for comments, the Department stated that its proposed policy is to “address
distortions that have been identified in the Department’s market economy inputs practice.

However, the Ministry of Trade has seen no evidence presented by the Department of
any distortions concerning the use of arms-length, bona Jfide market-economy purchase prices
in NME proceedings. The Ministry of Trade is also unaware of any distortions in any of the
Department’s past NME antidumping cases. Before adopting a new policy, the Department
must first demonstrate and justify the need for a new policy.

In addition, the Ministry of Trade is unconvinced that the Department of Commerce
has seriously considered its comments that were submitted on June 24, 2005 and July 26,
- 2005. The Department should provide a written response to the comments filed by the

Ministry of Trade and the other interested parties on this issue. In addition, the Department

Application of the Interest Provisions in Section 778(a) of the Tariff Act to Entries Made Pursuant to a
Subsequently Rescinded New Shipper Bonding Privilege, Policy Bulletin Number 03.3 (Aug. 26, 2003),

Market Economy Inputs Practice in Antidumping Proceedings Involving Non-Market Economy
Countries, 70 Fed, Reg. 46,816, 46,817 (Dep't of Commerce Aug. 11, 2005).
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should afford interested parties the opportunity to present their positions at an administrative
hearing before the Department takes any further action on this important issue.

The Department has offered no explanation as to why the price of a single arms-
length, bona fide, market-economy transaction does not constitute the best available
information for valuing all consumption of a particular production factor. Nor has it offered
any explanations as to why a 50 percent threshold is necessary or renders such bona fide
purchase prices more reliable.

The Department is contemplating a significant break in its precedeﬁt on using actual,
market-economy purchase prices to value the factors of production in NME antidumping
proceedings. It would do so only against the weight of statutory, regulatory, court precedent,
and its own precedent on this issue. The only justification for adopting such a policy would
beto ensure greater predictability in NME antidumping proceedings,  However,
considerations of accuracy and using the “best available information” necessarily override
such a concern and dictate that the Department abandon its proposed policy. The Department
must continue to value all of NME respondents’ consumption of particular inputs with the

‘market-economy prices paid for these inputs,
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