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The Ministry of Trade of the Socialist Republic of Vietnam presents its

compliments to the U.S. I)epartment of Commerce, and takes this opportunity to

respond to the reque~t for comments on: Antidumping Methodologies in

Proceedings Involving Non-Market Economy Countries: Surrogate Country

Selection and Separate Rates, as published in the Federal Register on March 21,
2007.

SURROGA TE COUNTRY SELECTION

In antidumping proceedings involving non-market economy (NME)

countries, the US Department of Commerce (DOC) calculates normal value by

valuing the NME producer's factors of production, to the extent possible, using

prices from a market economy that is at a comparable level of economic

development and that is also a significant producer of comparable merchandise.

In individual cases, in surrogate country selection process, DOC uses as a

litmus whether the surrogate country selected "offers adequate data upon which to

base the review". It is unreasonable when data collected from the selected surrogate

country, even being considered as adequate, is not the most appropriate, that is not

as close as values of factors of production in the NME country. Therefore, to ensure

that surrogate values collected are the most absolute best data when values obtained

from the primary surrogate country are aberrational, the values obtained from

outside the primary surrogate country should be considered and used seriously.

While 19 C.F.R. 351.408( c)(2) suggests that the DOC should try to obtain surrogate

values from the primary surrogate country, the Ministry of Trade of Vietnam (MOT)

does not urge the DOC, in order to simply ensure that the surrogate data is from the



primary surrogate country, then ignore more appropriate data obtained from other

surrogate countries.

Currently, in selecting the primary surrogate country, the DOC bases on

following elements: per capita GNI, comparable merchandise, significant producer

and surrogate country "offer adequate data upon which to base review". The MOT

urges the DOC should consider all of the four elements in combination and should

not consider each one successively and separately. In addition, the DOC should

consider geographic proximity of a potential surrogate country to the NME country

in specific actual cases. Geographic proximity is a necessary element to ensure that

factors of production in a potential surrogate country would be comparable to that of

the NME country.

With respect to difference in per capita GNI, the MOT believes that it is not

possible to determine whether a fixed difference in per capita GNI of a potential

surrogate country and the NME country be "too large" for the two to be considered

"economically comparable." It is, therefore, more reasonable to use a country that

has per capita GNI as close to that of the NME country as possible, provided that all

elements of comparable merchandise, significant producer, surrogate country offer

adequate data and geographic proximity are ensured.

The MOT does not believe, outside the context of an actual case, that the

DOC could create a set standard for determining which countries are likely to offer

the necessary data for conducting an antidumping proceeding. It is reasonable that

the DOC should place all GNI-comparable countries on the list (including three to

five countries immediately below the NME's GNI on the list, as well as three to five

countries immediately above that of the NME), and then let the parties comment on

whether any of them should be dismissed for not providing appropriate information.

By making an initial decision to strike certain countries from the list before parties

make comments (even though interested parties are allowed to comment on

countries not placed on the list), the DOC creates a presumption against using that

country. After comprehensively and fairly considering comments submitted by

interested parties, DOC should select a surrogate country that can offer the most

adequate and appropriate data.



In order to consider quality of data, those criteria include, but are not limited

to:

• Availability, reliability, and accuracy of import statistics;

• The extent to which the industry in the surrogate country

commercially competes with the industry in the country being

investigated/reviewed;

• Availability, reliability, and accuracy of financial reports from the

comparable industry;

• The age of the industry in the surrogate country (e.g., is the industry in

the surrogate country relatively new, while the industry in the NME

country relatively established?);

• Etc.

SEP ARA TE RATES IN NME ANTIDUMPING PROCEEDINGS

Currently, in NME antidumping proceedings, the Department presumes that

all companies within the country are subject to governmental control and should be

assigned a single antidumping duty rate unless an exporter demonstrates the absence

of both de jure and de facto governmental control over its export activities.

Specifically, to qualify for a separate rate, it is the Department's practice that a

company must have exported subject merchandise to the United States during the

period of investigation or review, and it must provide information responsive to the

following considerations:

• Absence of de jure control: The Department considers the following

de jure criteria in determining whether an individual company may be

granted a separate rate: (1) an absence of restrictive stipulations

associated with an individual exporter's business and export licenses;

(2) any legislative enactments decentralizing control of companies;

and (3) any other formal measures by the government decentralizing

control of companies.

• Absence of de facto control: Typically, the Department considers four

factors in evaluating whether each respondent is subject to de facto

governmental control over its export activities: (1) whether the export



prices are set by, or subject to the approval of, a governmental

authority; (2) whether the respondent has authority to negotiate and

sign contracts and other agreements; (3) whether the respondent has

autonomy from the central, provincial, or local governments in

making decisions regarding the selection of its management; and (4)

whether the respondent retains the proceeds of its export sales and

makes independent decisions regarding disposition of profits or

financing of losses.

With respect to de jure government control, if in previous actual cases, the

DOC recognizes that there 'is no de jure government control over export activities by

producers/exporters of a NME country, it is the recommendation of the Ministry of

Trade of Vietnam that the DOC discontinue automatically examining

exporter/producers of the country for de jure government control. As the U.S.

investigations and administrative reviews on certain Vietnamese fish fillets and

certain Vietnamese warm-water shrimp have revealed, there is no de jure Vietnam

government control. Therefore, in the case of Vietnam, the DOC should presume

that all Vietnamese exporters are free from de jure government control unless the

Petitioners can place information on the record of a specific investigation or review

that reasonably indicates that this is not true for a particular Vietnamese company.

Similarly, with respect to de facto government control, the MOT recommends

that the DOC presume that all Vietnamese exporters are de facto free from

government control, unless the Petitioners can place information on the record of a

specific investigation or review that reasonably indicates that this is not true for a

particular Vietnamese company. If the DOC is unwilling to make this assumption

with respect to de facto free from government control, then the DOC should adopt a

more simplified certification process. For instance, instead of the exporter having to

provide the DOC with the narrative answers and documents requested in the

Separate Rates Application, the DOC would streamline the process by simply

issuing a Separate Rates Certification questionnaire. In the event the DOC had

further questions with respect to a particular exporter, the DOC could then issue a

supplemental questionnaire. The MOT believes that these suggestions basically

switch the burden of proof with respect to separate rates in cases involving Vietnam

and there will not be any negative impact on the enforcement goal of the test.



The Ministry of Trade of Vietnam avails itself of this opportunity to renew to

the Department of Commerce of the United States of America the assurances of its

highest considerations.

To: The Department of Commerce of the United Stat& ~

Cc: The Embassy of the United States of America in Viet Nam

The Embassy of the S.R. Viet Nam in the United States of American



BO THUdNG MAl..
CONG HOA xA HOI CHO NGHTA VIET NAM

sa: /BTM

B9 Thuang m~i nuac C9ng hoa xii h9i chu nghla Vi~t Nam gui 1ai chao

tr~n trQng dSn B9 Thuang m~i Boa Ky va xin chuy@ndSn B9 Thuang m~i Boa

Ky m9t s6 binh 1u~nnhu sau vS hai v~n dS B9 Thuang m~i Boa Ky dua ra l~y y

kiSn d6i vai cac V\l ki~n ch6ng ban pha gia lien quan dSn cac nuac co nSn kinh

tS phi thi truang dang tren Cong baa Lien bang ngay 21/3/2007.

Llj A CHQN Nudc THAY THE

Trang cac V\l ki~n ch6ng ban pha gia lien quan dSn cac nuac co nSn kinh

tS phi thi truang (NME), DOC tinh toan gia tri thong thuang b~ng vi~c su d\lng

gia cua m9t nSn kinh tS thi truang a cling trinh d9 phat tri@nkinh tS nSu nhu

nSn kinh tS thi truang do cung 1am9t nuac san xu~t dang k@san ph~m co th@so

sanh duQ'cvai san ph~m bi ki~n cua nuac NME.

Trang cac V\lki~n, 1illi l1,rachQn nuac thay thS DOC thuang su d\mg 1u~n

di@mnuac duQ'c l1,rachQn lam nuac thay thS phai 1a nuac co th@"cung c~p d~y

du du 1i~ulam ca sa cho vi~c diSu tra ho?c ra soat". DiSu nay khong hoan toan

hQ'p 1y khi cac du li~u dUQ'cthu th~p tu nuac do, m?c dli duQ'c coi 1a d~y du,

nhung khong phai 1adu li~u t6t nh~t, tuc khong sat vai gia tri cua cac ySu t6 san

xu~t t~i nuac NME. Do do, d@l1,rachQn duQ'c cac gia tri thay thS thich hQ'Pnh~t

khi gia tri thu th~p duQ'c tu nuac thay thS chu ySu khong chinh xac thi cac gia

tri thay thS tu cac nuac khac c~n phai duQ'c thu th~p va su d\lng m9t cach

nghiem tuc. M?c dli Quy dinh lien bang s6 19, ph~n 351.408(c)(2) quy dinh

r~ng DOC c6 g~ng thu th~p cac gia tri thay thS tu nuac thay thS chu ySu, nhung
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B(>Thuang m~i Vi~t Nam cho r~ng khong nen vi m\lc tieu mlY ma b6 qua cac

dfr li~u t6t han thu th?p duQ'ctu cac nuac thay thS khac.

Tu truac dSn nay, khi xac dinh nuac thay thS chu ySu DOC thuang din cu

vao cac ySu t6: GNI binh qufm, san ph~m co thS so sanh duQ'c; nuac thay thS la

nuac san xu~t dang kS; nuac thay thS co thS cung c~p duQ'c dfr li~u d~y du lam

ca sa cho qua trinh diSu tra ho?c ra soat. B(>Thuang m~i Vi~t Nam cho r~ng

b6n ySu t6 noi tren c~n duQ'c duQ'cxem xet m(>tcach d6ng thai, khong nen tach

rieng xem xet tung ySu t6 m(>t.Ngoai ra, nen xem xet them m(>tySu t6 khac, do

la sv g~n giii vS dia ly cua: nuac thay thS vai nuac NME trong V\l vi~c C\l thS.

Sv g~n gfii vS dia ly la m(>tySu t6 quan trQng dam bao muc d(>co thS so sanh

duQ'cvS m?t gia tri cua cac ySu t6 san xu~t.

VS chenh l~ch trong t6ng thu nh?p qu6c dan (GNI) binh quan d~u nguai,

B(>Thuang m~i Vi~t Nam cho r~ng khong thS d?t ra m(>tnguang C\lthS dS xac

dinh m(>tnuac co thS duQ'c coi la co thS so sanh duQ'c vS m?t kinh tS. Do do, se

hQ'ply han nSu su d\lng nuac co GNI g~n nh~t vai nuac NME vai diSu ki~n cac

tieu chi vS san ph~m co thS so sanh duQ'c, nuac san xu~t dang kS, kha nang

cung c~p dfr li~u va sv g~n gfii vS dia ly duQ'c dam bao.

B(> Thuang m~i Vi~t Nam cho r~ng kho co thS dua ra m(>t tieu chu~n

chung dS xac dinh duQ'cnuac nao co thS cung c~p va nuac nao khong thS cung

c~p dfr li~u c~n thiSt cho vi~c tiSn hanh m(>tV\l ki~n ch6ng ban pha gia C\l thS.

Co thS l?p m(>t danh sach g6m cac nuac co GNI g~n nh~t vai GNI cua nuac

NME (co thS l~y 3-5 nuac co GNI ngay tren va ngay duai GNI cua nuac NME)

dS dua ra l~y y kiSn binh lu?n cua cac ben lien quan. NSu quySt dinh lo~i b6

m(>tnuac nao do ra kh6i danh sach truac khi dua ra l~y y kiSn binh lu?n cua cac

ben lien quan thi DOC da tv minh mau thu~n vai chinh minh (DOC da dS nghi

cac nuac cho y kiSn). Tren ca sa can nh~c m(>tcach d~y du va cong b~ng cac y

kiSn binh lu?n cua cac ben lien quan, DOC quySt dinh lva chQn nuac duQ'c cho

la co thS cung c~p dfr li~u d~y du va chinh xac nh~t.
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DS danh gia ch~t lw;mg dfr li~u, co thS xem xet nhfrng, nhung khong chi

giai h,;ma, ySu t6 sau day:

• Tinh s~n co, dl) tin C?yva tinh chinh xac cua s6 li~u th6ng ke nh?p
kh~u',

• Cac khia qmh trong do nganh cong nghi~p cua nuac thay thS qmh

tranh vS m~t thuang m~i vai nganh cong nghi~p trong nuac bi diSu tra;

• Tinh s~n co, dl) tin C?y va tinh chinh xac cua cac bao cao tai chinh

cua nganh cong nghi~p co thS so sanh duQ'c;

• Thai gian hinh thanh nganh cong nghi~p t~i nuac thay thS (vi d\l,

nganh cong nghi~p cua nuac thay thS la tuang d6i mai, trong khi do

nganh cong nghi~p cua nuac NME thi dii hinh thanh nhiSu nam r6i);
·v.v ...

THUE SUAT RIl~NG TRONG cAc VU KIEN CHONG BAN PHA

GIA LIEN QUAN DEN NME

Hi~n nay, trong cac V\l ki~n ch6ng ban pha gia lien quan dSn cac nuac

NME, DOC cho r~ng t~t ca cac nha san xu~t!xu~t kh~u trong nuac do dSu chiu

SlJkiSm soat cua chinh phu va phai chiu thuS su~t toan qu6c tru khi hQ chung

minh duQ'c r~ng khong co SlJkiSm soat cua chinh phu ca vS m~t lu?t phap va

tren thlJCtS d6i vai ho~t dl)ng xu~t kh~u. DS duQ'c huang thuS su~t rieng, DOC

quy dinh r~ng cong ty do phai xu~t kh~u san ph~m bi diSu tra sang Hoa Ky

trong qua trinh diSu tra ho~c qua trinh ra soat va cong ty do phai cung c~p thong

tin lien quan dSn cac diSm sau:

• Khong co SlJkiSm soat cua chinh phu v~ mi;tt lu(lt philp: DOC xem xet

cac tieu chi vS m~t lu?t phap sau day dS quySt dinh xem ml)t cong ty dOll

Ie co duQ'c huang thuS su~t rieng hay khong: (1) khong co cac quy dinh

mang tinh h~n chS lien quan dSn ho~t dl)ng kinh doanh cua nha xu~t kh~u

dan Ie va gi~y phep xu~t kh~u; (2) cac quy dinh phap lu?t lien quan dSn

quySn tlJ chu cua cong ty; va (3) cac bi~n phap cua chinh phu nh~m trao

quySn tlJ chu cho cong ty.

3



• Khong c6 SlJki~m socit cua chinh phu tren thlfc tl Thong thucmg, DOC

xem xet b6n ySu t6 d~ danh gia li~u mQt cong ty c6 chiu SlJki~m soat tren

thlJc tS cua chinh phu d6i vai ho:;ttdQng xu~t kh~u cua minh hay khong:

(1) ca quan nha nuac c6 quySt dinh, ho~c phe chu~n gia xu~t kh~u cua

doanh nghi~p khong; (2) cong ty c6 toan quySn dam phan va ky kSt hgp

d6ng va cac thoa thu?n khac khong; (3) ca quan nha nuac c~p dia

phuang, c~p tinh va c~p trung uang c6 can thi~p vao vi~c IlJa chQn ban

lanh d:;tocua cong ty khong; va (4) cong ty c6 duQ'c gifr l:;tidoanh thu cua

ho:;ttdQng xu~t kh~u va toan quySn quySt dinh vS vi~c phan b6 lQ'inhu?n

va bu dip thua 16 hay khong.

Lien quan dSn v~n dS nay, BQ Thuang m:;ti Vi~t Nam cho r~ng d6i vai

nhfrng nuac bi coi la nSn kinh tS phi thi truang, nSu trong cac V\l ki~n ch6ng

ban pha truac d6, DOC da thua nh?n cac doanh nghi~p nuac d6 khong chiu SlJ

ki~m soat cua chinh phu vS m~t lu?t phap d6i vai ho:;tt dQng xu~t kh~u cua

minh, thi DOC hoan toan khong c~n thiSt phai xac minh diSu nay nfra. Cac

cUQcdiSu tra va ra soat hanh chinh d6i vai ca tra -basa va tom da cho th~y a

Vi~t Nam 3 diSu ki~n neu tren dSu duQ'c dap ling. Vi V?y, trong truang hgp cua

Vi~t Nam, DOC nen cong nh?n dt ca cac nha xu~t kh~u cua Vi~t Nam dSu

khong chiu SlJki~m soat cua chinh phu vt mi;it lu4t philp nfra tru khi Nguyen

dOll dua ra duQ'c thong tin trong qua trinh diSu tra ho~c ra soat cho th~y mQt

cach hgp ly r~ng diSu d6 khong dung vai mQt cong ty Vi~t Nam C\lth~.

Cling nhu V?y, lien quan dSn SlJki~m soat cua chinh phu tren thlfc d, BQ

Thuang m:;tiVi~t Nam cho r~ng DOC nen cong dng t~t ca cac nha xu~t kh~u

cua Vi~t Nam dSu khong chiu SlJki~m soat cua chinh phu tren thlfc d tru khi

Nguyen dan dua ra duQ'c thong tin trong qua trinh diSu tra ho~c ra soat hanh

chinh cho th~y mQt cach hQ'p ly r~ng diSu d6 la khong dung vai mQt cong ty
Vi~t Nam C\lth~.

NSu DOC chua s~n sang cong nh?n diSu d6 thi DOC nen ap d\lng mQt quy

trinh dan gian han. Vi d\l, thay vi cac nha xu~t kh~u phai cung c~p cho DOC tai

li~u va thong tin mang tinh tuang thu?t theo yeu c~u cua CUQcki~m tra huang
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muc thuS su~t rieng, thi DOC nen ban hanh m(>tbang cau hoi dan gian cho cac

nha xu~t kh~u co yeu c~u chung minh d~ dugc huang thuS su~t rieng. Trong

truemg hgp co nhfrng chi tiSt c~n phai lam ro them d6i v6'i m(>t nha san xu~t

rieng Ie nao do, DOC se gui them m(>tbang cau hoi b6 sung. Cach lam nay se

lam giam ganh n?ng chung minh trong quy trinh.cho huang thuS su~t rieng

trong cac vv vi~c lien quan dSn Vi~t Nam, t<;10 SlJcan b~ng hgp ly gifra tinh hi~u

qua va kh6i lugng cong vi~c thlJc thi lu?t phap cua DOC va hoan toan khong

anh huang tieu ClJCdSn vi~c d(;ttdugc mvc tieu cua cu(>c ki~m tra thuS su~t

ri~ng.

Nhan dip nay, B(>Thuang m(;tiVi~t Nam xin gui t6'i B(>Thuang m(;tiHoa

Ky lai chao tran tn,mg nh~t.

Kinh gfri: B(}ThU'O'ngm~i Hoa Ky

DAng kinh gfri: D~i SIT qmin Hoa Ky t~i Vi~t Nam

D~i SU' quan Vi~t Nam t~i Hoa Ky
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