
1 Plaintiffs characterize Mr. Cason as the Acting Assistant Secretary for Indian Affairs. 
While Mr. Cason has been delegated certain duties of the Assistant Secretary, he has not been
appointed to that position.  Mr. Cason is not a named defendant in this case, and Plaintiffs have
not articulated an independent reason for naming him in their motion.
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____________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, ) Civil Action No. 96-1285 (RCL)
)

v. )
)

DIRK KEMPTHORNE,  et al., )
)

Defendants. )
____________________________________)

DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ MOTION
FOR ORDER TO SHOW CAUSE WHY INTERIOR SECRETARY
DIRK KEMPTHORNE AND ASSOCIATE DEPUTY SECRETARY

JAMES CASON SHOULD NOT BE HELD IN CONTEMPT 
IN THEIR OFFICIAL CAPACITIES

UNDER THE COURT’S OCTOBER 20, 2005 PRELIMINARY INJUNCTION

Plaintiffs contend that Interior Secretary Dirk Kempthorne and Associate Deputy

Secretary James Cason1 should be held in civil contempt, in their official capacities, for failing to

comply with this Court’s October 20, 2005 Preliminary Injunction (the “PI”), notwithstanding

that the Court of Appeals has stayed the PI and has already heard argument on the Government’s

appeal to vacate the PI in its entirety.  Plaintiffs mischaracterize both the stay and the scope of

the Government’s appeal as “narrow” (Plaintiffs’ Motion at 3, 5 n.10, 6-7), and urge the Court to

hold Defendants in contempt for failing to file declarations under two sections of the PI –

Sections II.B and II.C.  In fact, the Court of Appeals granted the Government’s motion for a stay
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of the PI.  That stay extends to Sections II.B and II.C.  Further, these provisions are ancillary to

the disconnection order set forth in Section II.A of the PI because they exist to provide

procedures to determine if disconnections should be ordered in addition to those made under

Section II.A.  Even Plaintiffs concede that Section II.A has been stayed.  The admitted stay of

Section II.A plainly relieves Defendants of any obligations under Sections II.B and II.C.  At a

bare minimum, Defendants’ belief that the stay applies to Sections II.B and II.C is reasonable. 

Further, Plaintiffs have not demonstrated how coercive relief would “restore” any claimed

deprivation, given that disconnections under the PI have unequivocally been stayed, nor have

they demonstrated any basis for compensatory relief.  In sum, Plaintiffs have not made a prima

facie showing of civil contempt, and the motion to show cause should be denied forthwith.

Background

A. Relevant Provisions of the Preliminary Injunction

After an extended hearing concerning the Department of the Interior’s information

technology (“IT”) systems, the Court entered the PI on October 20, 2005.  Sections II.A, II.B,

and II.C directed Interior as follows:

A. Subject to the exceptions outlined in Section II(C) and II(D), it is hereby
ORDERED that Interior defendants forthwith shall disconnect all
Information Technology Systems that House or provide Access to
Individual Indian Trust Data:

1. from the Internet;
2. from all intranet connections, including but not limited to the VPX, ESN,

or any other connection to any other Interior bureau or office;
3. from all other Information Technology Systems; and
4. from any contractors, Tribes, or other third parties.

B. It is further ORDERED that within twenty (20) days of this date, Interior
defendants must submit declarations to the Court, in compliance with 28 U.S.C. §
1746 and LCvR 5.1(h)(2), identifying any Information Technology Systems that
do not House or provide Access to Individual Indian Trust Data and explaining
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why such Information Technology Systems do not House or provide Access to 
Individual Indian Trust Data.  The plaintiffs, in accordance with their discovery 
rights reaffirmed in Section II(F), may take discovery regarding the Interior
defendants’ declarations.  The plaintiffs must file any response to Interior’s
submissions under this section within thirty (30) days of the completion of the
plaintiffs’ discovery.  The Court will consider the parties’ submissions, conduct
any necessary evidentiary hearing, and order further relief as appropriate.

C. To protect against fires or other such threats to life, property, or national security,
it is further ORDERED that:

1. all Information Technology Systems necessary for protection against fires
or other such threats to life, property, or national security may remain
connected and are exempted from disconnection under Section II(A); and 

2. Interior defendants shall, within twenty (20) days of this date, provide
declarations, in compliance with 28 U.S.C. § 1746 and LCvR 5.1(h)(2),
specifically identifying each and every Information Technology System
that remains connected to protect against fires or other such threats to life,
property, or national security.  The declarants shall attest to: (a) the
specific reasons such Information Technology Systems are essential to
protect against fires or other such threats to life, property, or national
security; (b) the specific connections that are necessary to protect against
fires or other such threats to life, property, or national security; and (c) the
compensating security controls and measures that defendants have
implemented, or plan to implement, to protect Individual Indian Trust
Data from loss, destruction, or unauthorized manipulation as a
consequence of remaining connected.

3. The plaintiffs shall have twenty (20) days to file any response to Interior
defendants’ submission.

4. This Court will review Interior defendants’ submission and declarations,
and the plaintiffs’ response thereto, but absent any contrary order from the
Court, such systems may remain connected.

PI at 3-5.

The PI defined “Individual Indian Trust Data” as

Information stored in, or transmitted by or through, any Information Technology
System that evidences, embodies, refers to, or relates to – directly or indirectly
and generally or specifically – a Federal Record that reflects the existence of
Individual Indian Trust Assets, and that at any time either: (1) has been, or is now,
used in the Management of Individual Indian Trust Assets; (2) is a title or
ownership record; (3) reflects the collection, deposit, and/or disbursement or
withdrawal of income or interest – imputed or actual – relating to Individual
Indian Trust Assets whether or not such assets are held in a particular account or 
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are identifiable to any particular individual Indian trust beneficiary by name, number, or
other specific identifier; (4) reflects a communication with, or on behalf of, an individual
Indian trust beneficiary; or (5) has been, or is now: (a) created for, or by, Interior or any
bureau, office, agency, agent, or contractor thereof, or for, or by a Tribe in connection
with the Management of Individual Indian Trust Assets; (b) provided to, or received by,
Interior or any such bureau, office, agency, agent, or contractor thereof, or any Tribe, for
use in the Management of Individual Indian Trust Assets; (c) used or housed by Interior
or any such bureau, office, agency, agent, or contractor thereof, or any Tribe, in
connection with the government’s Management of Individual Indian Trust Assets.

Id. at 2-3.

Additionally, the PI defined “Information Technology System” as:

Any computer, server, equipment, device, network, intranet, enclave, or
application, or any subsystem thereof, that is used by Interior or any of its
employees, agents, contractors, or other third parties in the electronic acquisition,
storage, manipulation, management, movement, control, display, switching,
interchange, transmission, or reception of data or other information, including
without limitation computers, wireless devices (e.g. Blackberrys) and networks,
voice over the Internet protocol (VOIP), ancillary equipment, devices, or similar
services or protocols, including support services, software, firmware, and related
resources.

Id. at 1-2.

B. The Court of Appeals’ Stay Orders and the Government’s Appeal

The Government successfully sought an emergency stay and then a full stay pending its

appeal of the PI.  While Plaintiffs concede that the Court of Appeals’ administrative stay, entered

October 21, 2005, relieved Defendants of all their obligations under the PI, including under

Sections II.B and II.C, they claim that the Court of Appeals’ December 9, 2005 order granting

the Government’s motion for a stay pending appeal somehow narrowed the administrative stay. 

Plaintiffs’ contention is meritless.  The Government requested a stay to preserve the status quo –

which would necessarily obviate the need to file declarations under Sections II.B and II.C.  
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Moreover, the issues before the Court of Appeals fundamentally affect whether and how

Defendants would be obligated to meet the requirements of Sections II.B and II.C.

1. The Emergency Motion for Stay Pending Appeal

On October 21, 2005 – the day after the Court issued the PI – the Government filed its

Emergency Motion for Temporary Stay Pending Appeal.  Plts’ Ex. 2 (“Emergency Motion”).

There, the Government sought relief from the PI on the grounds that it was “materially broader

and more disruptive” than the previous shutdown order vacated by the Court of Appeals in

December 2004, which the Court of Appeals had also stayed pending its resolution of the matter. 

See Cobell v. Norton, 391 F.3d 251 (D.C. Cir. 2004).  Emergency Motion at 1.  Among the

issues raised by the Government in the Emergency Motion was the breadth of the Court’s

definitions of “Individual Indian Trust Data” and “Information Technology System.”  Id. at 6. 

Further, the Government observed that the PI lacked any specific standards for reconnection.  Id.

at 7.  

The Court of Appeals granted the Government’s Emergency Motion on the same date. 

Plts. Ex. 3.  The Court of Appeals ordered: “that the district court’s order filed October 20, 2005,

granting appellees’ motion for a preliminary injunction, be stayed pending further order of the

court.  The purpose of this administrative stay is to give the court sufficient opportunity to

consider the merits of appellants’ full motion for stay. . . . ” Ibid.

2. The Full Motion for Stay

On October 27, 2005, the Government filed its Motion for Stay Pending Appeal and

Expedited Briefing.  Govt. Ex. 1 (“Full Stay Motion”).  Among other things, the Government

reiterated its concerns about the sweeping nature of the PI (Full Stay Motion at 1-2); emphasized

the breadth of the Court’s definitions of “Individual Indian Trust Data” and “Information



2During oral argument on April 11, 2006, the Court of Appeals panel hearing this case
felt obliged to admonish Plaintiffs for both the tone of their briefs and their unfounded attacks
upon the Defendants.  It is unfortunate that Plaintiffs have chosen to disregard this admonition,
further imperiling their own credibility with their baseless invective against Mr. Cason and
Government counsel.  See Plaintiffs’ Motion at 8 n.15.
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Technology System” (id. at 7-8); and described the “devastating impact” that would ensue if the

PI were not stayed (id. at 10-11). 

The Government supported its motion with a declaration by Mr. Cason attesting to the

harm that would be caused to Interior’s operations by the PI, noting, among other things, that 

“because of the extraordinary breadth of the various definitions contained in the injunction, it is

possible that if and when the Interior Department were actually required to implement the order,

serious issues would be raised as to whether the injunctive provisions must be construed even

more broadly than contemplated herein.”  Cason Dec. at 3.2  Mr. Cason also noted that the

exemption from disconnection set out in Section II.C of the PI “does not address the practical

reality that underlying data networks are commonly shared by employees with a broad range of

missions, some of which would be permitted and some of which are prohibited.”  Ibid.   

Significantly, the Full Stay Motion urged the Court of Appeals to grant a stay in order to

preserve the status quo.  Full Stay Motion at 9.  Indeed, as the Government explained in its

Reply brief in support of the Full Stay Motion, “Although our appeal will challenge the court’s

order in its entirety, including its application to computers currently disconnected, our stay

motion would only preserve the status quo as of the time of the October 20 injunction.”  Reply to

Opposition to Motion for Stay Pending Appeal, and Opposition to Motion to Vacate This

Court’s Administrative Stay, No. 05-5388 (D.C. Cir.) (filed Nov. 21, 2005) at 2 n.2 (Govt. Ex.

2).  Thus, the Government’s Full Stay Motion did not seek reconnection of systems that had been



3The standards set out in the Holiday Tours case are:  “(1) Has the petitioner made a
strong showing that it is likely to prevail on the merits of its appeal? Without such a substantial
indication of probable success, there would be no justification for the court's intrusion into the
ordinary processes of administration and judicial review. (2) Has the petitioner shown that
without such relief, it will be irreparably injured? . . . (3) Would the issuance of a stay
substantially harm other parties interested in the proceedings? . . . (4) Where lies the public
interest? . . .”  Holiday Tours, 559 F.2d at 843 (internal citation omitted).
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disconnected from the internet by the 2001 Consent Decree and not reconnected since then (e.g.,

the Bureau of Indian Affairs).

On December 9, 2005, consistent with the Government’s request to preserve the status

quo, the Court of Appeals granted the Government’s motion for a stay pending appeal and for

expedition, and also denied as moot Plaintiffs’ motion to vacate the administrative stay.  In

relevant part, the Court of Appeals stated:

ORDERED that the administrative stay issued October 21, 2005 be dissolved and
that the motion for stay pending appeal be granted.  The district court’s order filed
October 20, 2005 granting appellees’ motion for a preliminary injunction shall be
stayed insofar as it requires disconnection of computers and information
technology systems connected as of the date of the order.  Appellants have
satisfied the stringent standards required for a stay pending appeal.  See
Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc., 559
F.2d 841, 843 (D.C. Cir. 1977); D.C. Circuit Handbook of Practice and Internal
Procedures 33 (2005).

Cobell v. Norton, Order, No. 05-5388 (D.C. Cir. Dec. 9, 2005) (Plts’ Ex. 4).3

3. The Government’s Appeal from the PI

On January, 11, 2006, the Government filed its opening merits brief in the appeal of the

PI.  The brief restated and amplified arguments made in the Emergency Motion and the Full Stay

Motion regarding the broad sweep of the PI, particularly in light of the Court’s definitions of

“Individual Indian Trust Data” and “Information Technology System.”  See Brief for Appellants

at 3-4, 17-18 (Govt. Ex. 3).  The Government stated the issue on appeal as whether the Court of
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Appeals “should vacate an injunction that requires components of the Department of the Interior

to disconnect their computers from the internet and from internal computer networks, and that

precludes some previously disconnected components from reestablishing internet access.”  Brief

for Appellants at 1.  Thus, the Government’s brief sought vacatur of the PI in its entirety.

The Court of Appeals heard argument on the Government’s appeal on April 11, 2006,

and the case is presently under advisement.

Applicable Legal Standard

Standards for civil contempt have been set forth in the contempt hearings in this case, 

Cobell v. Babbitt, 37 F. Supp. 2d 6 (D.D.C. 1999) (Cobell II), and Cobell v. Norton, 226 F. Supp.

2d 1 (D.D.C. 2002) (Cobell VII), rev’d, 334 F.3d 1128 (D.C. Cir. 2003) (Cobell VIII), and the

elements have been described by controlling authority in other cases in this circuit.  The Court of

Appeals held in Armstrong  v. Executive Office of the President, 1 F.3d 1274, 1289 (D.C. Cir.

1993):

"There can be no question that courts have inherent power to
enforce compliance with their lawful orders through civil
contempt."  Shillitani v. United States, 384 U.S. 364, 370 (1966). 
Nevertheless, "civil contempt will lie only if the putative
contemnor has violated an order that is clear and unambiguous,"
Project B.A.S.I.C. v. Kemp, 947 F.2d 11, 16 (1st Cir. 1991), and
the violation must be proved by "clear and convincing" evidence. 
Washington-Baltimore Newspaper Guild, Local 35, v. Washington
Post Co., 626 F.2d 1029, 1031 (D.C. Cir. 1980).

Thus, a party seeking a finding of civil contempt must initially show, by clear and

convincing evidence, that (1) a court order was in effect, (2) the order clearly and

unambiguously required certain conduct by the respondent, and (3) the respondent failed to

comply with the court's order.  SEC v. Bilzerian, 112 F. Supp. 2d 12, 16 (D.D.C. 2000); Petties v.

District of Columbia, 897 F. Supp. 626, 629 (D.D.C. 1995).  As explained in Project B.A.S.I.C.:
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A court order, then, must not only be specific about what is to be
done or avoided, but can only compel action from those who have
adequate notice that they are within the order’s ambit.  For a party
to be held in contempt, it must have violated a clear and
unambiguous order that left no reasonable doubt as to what
behavior was expected and who was expected to behave in the
indicated fashion.  "In determining specificity, the party enjoined
must be able to ascertain from the four corners of the order
precisely what acts are forbidden." 

947 F.2d at 17 (internal citation omitted).  

Civil contempt sanctions are used either to obtain compliance with a court order or to

compensate for damages sustained as a result of noncompliance.  Food Lion, Inc. v. United Food

& Commercial Workers Int’l Union, 103 F.3d 1007, 1016 (D.C. Cir. 1997).  Coercive contempt

sanctions are intended to force the offending party to comply with the court's order.  Coleman v.

Espy, 986 F.2d 1184, 1190 (8th Cir.), cert. denied, 510 U.S. 913 (1993).

As the D.C. Circuit recognized in Cobell v. Norton, 334 F.3d  1128, 1147 (D.C. Cir.

2003) (Cobell VIII), a fundamental concept of civil contempt is that the contemnor "carries the

keys of his prison in his own pocket."  Gompers v. Bucks Stove & Range Co., 221 U.S. 418, 442

(1911), cited in International Union, United Mine Workers of America v. Bagwell, 512 U.S. 821,

828 (1994).  Thus, the individual found in civil contempt must be afforded the opportunity to

purge the contempt.  See Bagwell, 512 U.S. 821, 829 (1994) ("Where a fine is not compensatory,

it is civil only if the contemnor is afforded an opportunity to purge.").  Purgation conditions are a

necessary component of a civil contempt proceeding because civil contempt is “a remedial

sanction used to obtain compliance with a court order or to compensate for damage sustained as

a result of noncompliance.”  Food Lion, 103 F.3d at 1016, quoting NLRB v. Blevins Popcorn

Co., 659 F.2d 1173, 1184 (D.C. Cir. 1981).  The goal of a civil contempt order is not to punish,

but to exert only so much of the court's authority as is required to assure compliance.  Petties,
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897 F. Supp. at 629.  “Civil contempt does not exist to punish the contemnor or to vindicate the

Court’s integrity.”  Morgan v. Barry, 596 F. Supp. 897, 899 (D.D.C. 1984), citing Blevins

Popcorn. 

 In accordance with the Court of Appeals’ holding in Blevins Popcorn, a civil contempt

order should be imposed, if at all, only at the conclusion of a three-stage proceeding involving

“(1) issuance of an order; (2) following disobedience of that order, issuance of a conditional

order finding the recalcitrant party in contempt and threatening to impose a specified penalty

unless the recalcitrant party purges itself of contempt by complying with prescribed purgation

conditions; and (3) exaction of the threatened penalty if the purgation conditions are not

fulfilled.”  Blevins Popcorn, 659 F.2d at 1184-85 (citing Oil, Chem. & Atomic Workers Int'l

Union v. NLRB, 547 F.2d 575, 581 (D.C. Cir. 1977)); see also Bilzerian, 112 F. Supp. 2d at 16

(penalty should be imposed only after recalcitrant party has been given an opportunity to purge

itself of contempt by complying with prescribed purgation conditions).

As this Court has noted, “the ‘extraordinary nature’ of the remedy of civil contempt leads

courts to ‘impose it with caution.’”  SEC v. Life Partners, Inc., 912 F. Supp. 4, 11 (D.D.C. 1996)

(quoting Joshi v. Professional Health Services, Inc., 817 F.2d 877, 879 n.2 (D.C. Cir. 1987)). 

The party seeking a contempt finding bears the burden of establishing its claim by the

heightened clear and convincing evidence standard.  Bilzerian, 112 F. Supp. 2d at 16; Petties,

897 F. Supp. at 629.  Further, in light of the severity of the contempt sanction, it should not be

resorted to “if there are any grounds for doubt as to the wrongfulness of the defendants’

conduct.”  Life Partners, 912 F. Supp. at 11 (citing MAC Corp. v. Williams Patent Crusher &

Pulverizer Co., 767 F.2d 882, 885 (Fed. Cir. 1985)). 
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Argument

Plaintiffs’ assertion that Defendants’ failure to file declarations under Sections II.B and

II.C of the PI constitute civil contempt completely misunderstands the proceedings before the

Court of Appeals.  While this Court’s directives when issued required Defendants to take

specified actions, those directives were stayed by the Court of Appeals, and the premises

underlying those directives are the subject of the Government’s appeal.  Civil contempt cannot

lie for failure to adhere to an order that has been stayed.  Indeed, Plaintiffs’ motion raises

obvious jurisdictional issues, given that the matter is plainly before the Court of Appeals, which

has  heard the case on an expedited basis. 

I. PLAINTIFFS HAVE FAILED TO
DEMONSTRATE DISOBEDIENCE OF A
CLEAR AND UNAMBIGUOUS ORDER.

The Court of Appeals unquestionably stayed the PI pending its ruling on the

Government’s request that the PI be vacated in its entirety.  Plaintiffs concede, as they must, that

the Court of Appeals has stayed the PI’s direction that Interior must disconnect any IT systems

housing or providing access to Individual Indian Trust Data, as those terms are defined in the PI,

that were connected as of the date the PI was entered.  Despite the stay,  Plaintiffs contend that

Defendants should have filed declarations under Sections II.B and II.C of the PI, even though the

sole purpose of those provisions was to provide information to the Court about whether

additional Interior IT systems should or should not be disconnected.  Since the Court of Appeals

has made clear that no disconnection is required while it is considering the Government’s appeal,

there can be no serious assertion that Interior is nevertheless obligated to supply declarations that

would have no purpose and the essential terms of which are presently before the Court of

Appeals.  Plaintiffs’ failure to seek enforcement of Sections II.B and II.C for some six months
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demonstrates that they too understood the Court of Appeals’ stay to apply to Sections II.B and

II.C.

A. The December 9, 2005 Stay Order Plainly Applies to Sections II.B and II.C.

Plaintiffs contend that, while the October 21, 2005 administrative stay applied to all the

provisions of the PI, the December 9, 2005 stay was limited to Part II.A.  This argument is

manifestly incorrect.  As with the administrative stay, the Court of Appeals granted the

Government’s motion for a stay pending appeal.  Plaintiffs simply ignore the first sentence of the

order.  Instead, they seek to misconstrue the Court of Appeals’ statement that “[t]he district

court’s order filed October 20, 2005 granting appellees’ motion for a preliminary injunction shall

be stayed insofar as it requires disconnection of computers and information technology systems

connected as of the date of the order.”  This statement cannot be seen as “narrowing” the scope

of the stay.  As noted above, the Government expressly excluded from its stay motion any

request for relief from the Court of Appeals to reconnect systems that had been disconnected

under the 2001 Consent Decree.  Thus, the Court of Appeals’ order simply confirmed that the

status quo would be preserved pending appeal, as specifically requested by the Government in its

Full Stay Motion.  Defendants’ obligations under Sections II.B and II.C were, therefore, stayed

along with their obligations under Section II.A, and hence no violation has occurred.

B. Sections II.B and II.C Are Ancillary to Section II.A.

In any event, sections II.B and II.C are entirely ancillary to Section II.A, which even

Plaintiffs concede has been stayed.  The Plaintiffs’ insistence upon compliance with these

provisions is thus nonsensical.  At a minimum, the Court of Appeals’ stay of Section II.A

rendered Defendants’ obligations under II.B and II.C unclear and ambiguous.  Either way,
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Plaintiffs cannot demonstrate disobedience of a clear and unambiguous court order by the

requisite clear and convincing evidentiary standard.

Section II.A requires Interior to disconnect “all Information Technology Systems that

House or provide Access to Individual Indian Trust Data.”  Section II.B would require Interior to

submit declarations identifying the systems that it had not disconnected pursuant to Section II.A. 

The stated purpose of requiring the Section II.B submissions is to permit Plaintiffs to challenge

Interior’s determination as to which systems needed to be disconnected under Section II.A and

which did not.  Indeed, the PI provides that following such a challenge, “[t]he Court will

consider the parties’ submissions, conduct any necessary evidentiary hearing, and order further

relief as appropriate.”  PI, Section II.B (emphasis added).  Clearly, the “further relief”

contemplated would be an order directing Interior to disconnect additional systems pursuant to

Section II.A.  However, the obligation to disconnect systems under II.A has been stayed. 

Accordingly no reason exists for Interior to engage in the exercise of filing declarations on

systems that Interior might deem outside the reach of II.A when the Court is, in any event,

prevented by the stay from ordering the disconnection of any Interior systems connected as of

October 20, 2005.

Section II.A is expressly made “subject to the exceptions outlined” in Section II.C. 

While Section II.C permits systems needed “[t]o protect against fires or other such threats to life,

property, or national security” to remain connected, like Section II.B, it requires Interior to

identify these systems and file declarations explaining why the systems are necessary and what

steps Interior has taken or will take to protect Individual Indian Trust Data while leaving the

systems connected.  Section II.C permits these systems to remain connected “absent any contrary

order from the Court.”  “[A]ny contrary order” would necessarily direct disconnection if the
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Court were dissatisfied with Defendants’ submissions.  Further disconnection has been stayed. 

Here again, no purpose would be served by Interior identifying systems excepted from the

requirements of Section II.A, when II.A has been entirely stayed.

Further, Defendants’ obligations under the PI are intertwined with the Court’s definitions

of “Individual Indian Trust Data” and “Information Technology System.”  These definitions

undergird Sections II.B and II.C as much as they do Section II.A, and these definitions are a part 

of the Government’s stay motions and its appeal.  The Government has repeatedly noted this

Court’s recognition that “Individual Indian Trust Data,” as defined by this Court, “is suffused in

varying forms and amounts throughout Interior’s network environment. . . .”  Cobell v. Norton,

394 F. Supp. 2d 164, 271 (D.D.C. 2005).  The Court of Appeals has plainly given Defendants a

respite from reporting on which of its “Information Technology Systems” house or provide

access to “Individual Indian Trust Data” and which do not. 

As explained in Project B.A.S.I.C., civil contempt will lie only if the person against

whom sanctions are sought “ha[s] adequate notice that they are within the order’s ambit” and the

order has “left no reasonable doubt as to what behavior was expected and who was expected to

behave in the indicated fashion.”  Project B.A.S.I.C., 947 F.2d at 17.  Here, the Court of Appeals’

stay order has fundamentally altered the behavior expected of Defendants.  Indeed, the stay

serves as notice that they need not behave in the manner set forth in the PI.  Defendants can

hardly be deemed in contempt for believing that their obligations to comply with the

requirements of Sections II.B and II.C have been stayed, given (1) that the first sentence of the

Court of Appeals December 9, 2005 order granted the motion for stay; (2) that Sections II.B and

II.C are ancillary to the primary disconnection directive in Section II.A; and (3) that those

sections are dependent upon the scope of the definitions of “Individual Indian Trust Data” and
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“Information Technology System.”  There is, at an absolute minimum, “reasonable doubt” that

Defendants have any obligation to file declarations under Section II.B or II.C while the Court of

Appeals’ stay remains in place.

Indeed, Plaintiffs aptly cite United States v. Young, 107 F.3d 903 (D.C. Cir. 1997). 

There, the Court of Appeals held that to determine whether an order is reasonably clear and

specific for contempt purposes, courts apply “an objective standard that takes into account both

the language of the order and the objective circumstances surrounding the issuance of the

order. . . .”  Ibid. at 907 (emphasis added).  Here, the language of the PI and the circumstances

of its issuance make clear that, if the Court had not required the disconnections set forth in

Section II.A, it would not have included Sections II.B and II.C in the order because they would

have served no purpose.  Sections II.B and II.C plainly do not require the filing of declarations

just for the sake of filing declarations, as Plaintiffs appear to believe; rather, they were placed in

the PI to establish procedures that would allow the Court to determine whether other Interior

systems should be disconnected, in addition to those disconnected pursuant to Section II.A.

Whether the Court’s directives under II.B and II.C were clear and unambiguous when

issued is now beside the point.  The Court of Appeals’ stay orders have altered the compliance

landscape.  At a minimum, it is plainly reasonable for Defendants to believe that they are no

longer required to file declarations under those sections while the stay is in place.  Accordingly,

no basis for civil contempt exists.

II. PLAINTIFFS HAVE FAILED TO IDENTIFY
APPROPRIATE RELIEF FOR THE ALLEGED
VIOLATION OF THE PI.

Civil contempt is “a remedial sanction used to obtain compliance with a court order or to

compensate for damage sustained as a result of noncompliance.”  Food Lion, 103 F.3d at 1016. 
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Plaintiffs have alleged no compensatory damages resulting from the non-filing of declarations

under Sections II.B and II.C, and there are none because the disconnections contemplated by the

PI – including possible additional disconnections under II.B and/or II.C – have been stayed. 

Indeed, Plaintiffs’ claim of aggrievement is hardly credible when they allowed six months to

pass before even mentioning what they now call a contempt of court.

Plaintiffs complain that Defendants are “concealing” information.  Plaintiffs’ Motion at

10.  But the risks they cite – the alleged compromise of electronic trust data and harm to

beneficiaries (ibid.) – were cited by this Court’s opinion accompanying the PI, see 394 F. Supp.

2d at 273-75, and the Court of Appeals nevertheless stayed the PI.  This is not the proper forum

for Plaintiffs to reiterate arguments they have made to the Court of Appeals.  Indeed, the Court

of Appeals has necessarily concluded, by finding that the Government has met the standards

required for a stay pending appeal, that the harm posed to Interior’s operations and, by extension,

to the public by compliance with the PI are graver than the harm claimed by the Plaintiffs.  In

fact, Plaintiffs have suffered no harm at all from Defendants’ non-filing of declarations under

Sections II.B and II.C because the only relief contemplated by those sections is the disconnection

of additional Interior systems – and such disconnections have been stayed. 

Assuming the Court found that Defendants had violated a clear and unambiguous order,

notwithstanding the stay, the Court would have to give Defendants an opportunity to purge the

contempt before imposing any sanctions.  Blevins Popcorn, 659 F.2d at 1184-85.  As shown

above, Sections II.B and II.C rely upon definitions that are part of the Government’s challenge to

the PI.  Consequently, if this Court were to enter a show cause order and direct Defendants to

purge by filing the declarations demanded by Plaintiffs, such an order would run afoul of the

Court of Appeals stay order.
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That there is no remedial relief the Court can award Plaintiffs only confirms that

Defendants have properly relied upon the stay in not filing the declarations contemplated by

Sections II.B and II.C of the PI.

Conclusion

There is no basis for a show cause order, and Plaintiffs’ motion should be swiftly denied.

Respectfully submitted,

PETER D. KEISLER
Assistant Attorney General

STUART E. SCHIFFER
Deputy Assistant Attorney General 

MICHAEL F. HERTZ
Director

 /s/ Tracy L. Hilmer 
Dodge Wells
Assistant Director
D.C. Bar No. 425194
Tracy L. Hilmer
D.C. Bar No. 421219
Trial Attorney
Commercial Litigation Branch
Civil Division
P.O. Box 261
Ben Franklin Station
Washington, D.C. 20044
(202) 307-0474

DATED: June 23, 2006



CERTIFICATE OF SERVICE

I hereby certify that, on June 23, 2006 the foregoing Defendants’ Opposition to
Plaintiffs’ Motion for Order to Show Cause Why Interior Secretary Dirk Kempthorne and
Associate Deputy Secretary James Cason Should Not Be Held in Contempt in Their Official
Capacities Under the Court's October 20, 2005 Preliminary Injunction was served by Electronic
Case Filing, and on the following who is not registered for Electronic Case Filing, by facsimile:

Earl Old Person (Pro se)
Blackfeet Tribe
P.O. Box 850
Browning, MT 59417
Fax (406) 338-7530

/s/ Kevin P. Kingston
Kevin P. Kingston



EXHIBIT 1
Defendants' Opposition to Plaintiffs' Motion for Order to Show Cause Why

Interior Secretary Dirk Kempthorne and Associate Deputy Secretary
James Cason Should Not Be Held in Contempt in Their Official Capacities

under the Court's October 20, 2005 Preliminary Injunction









































































EXHIBIT 2
Defendants' Opposition to Plaintiffs' Motion for Order to Show Cause

Why Interior Secretary Dirk Kempthorne and Associate Deputy Secretary
James Cason Should Not Be Held in Contempt in Their Official

Capacities under the Court's October 20, 2005 Preliminary Injunction











































EXHIBIT 3
Defendants' Opposition to Plaintiffs' Motion for Order to Show Cause Why

Interior Secretary Dirk Kempthorne and Associate Deputy Secretary
James Cason Should Not Be Held in Contempt in Their Official

Capacities under the Court's October 20, 2005 Preliminary Injunction

















































































































































































IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

__________________________________________
)

ELOUISE PEPION COBELL, et al., )
)

Plaintiffs, )
)

v. ) Case No. 1:96cv01285
)      (Judge Lamberth)

DIRK KEMPTHORNE, )
Secretary of the Interior, et al., )

)
Defendants. )

__________________________________________)

ORDER

This matter comes before the Court on Plaintiffs’ Motion for Order to Show Cause Why

Interior Secretary Dirk Kempthorne and [Associate Deputy Secretary] James Cason Should Not

Be Held in Contempt in Their Official Capacity for Violating the October 20, 2005 Preliminary

Injunction and Request for Coercive and Compensatory Sanctions (filed June 9, 2006) (Dkt. #

3248).  Upon consideration of the Plaintiffs’ Motion, Defendants’ Opposition, any Reply thereto,

and the entire record of this case, it is hereby 

ORDERED that the Motion for an Order to Show Cause is DENIED.

___________________________________
Hon. Royce C. Lamberth
UNITED STATES DISTRICT JUDGE
United States District Court for the 
District of Columbia

Date:______________



cc:  

Dodge Wells
Tracy L. Hilmer
Robert E. Kirschman, Jr.
Commercial Litigation Branch
Civil Division
P.O. Box 875
Ben Franklin Station
Washington, D.C. 20044-0875

Dennis M Gingold, Esq.
Mark Brown, Esq.
1275 Pennsylvania Avenue, N.W.
Ninth Floor
Washington, D.C. 20004

Keith Harper, Esq.
Richard A. Guest, Esq.
Native American Rights Fund
1712 N Street, NW
Washington, D.C. 20036-2976
Fax (202) 822-0068

Elliott Levitas, Esq.
1100 Peachtree Street, Suite 2800
Atlanta, GA 30309-4530

Earl Old Person (Pro se)
Blackfeet Tribe
P.O. Box 850
Browning, MT 59417
Fax (406) 338-7530




