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1  See, e.g., Blueprint for Developing the Comprehensive Historical Accounting Plan for
Individual Indian Money Accounts, Sept. 10, 2001 (Dkt. 823); Report Identifying Preliminary
Work for the Historical Accounting, Nov. 7, 2001 (Dkt. 930); Report to Congress on the
Historical Accounting of Individual Indian Money Accounts, July 2, 2002 (Dkt. 1365).

2  Plaintiffs' Brief Regarding the Nature and Scope of the Historical Accounting and
Exclusions From Defendants' Historical Accounting Plan (Dkt. 3331), dated May 29, 2007
("Plaintiffs' Brief" or "Pl. Br.").

I.  INTRODUCTION AND SUMMARY

At the May 14, 2007 Pre-hearing Conference, the Court expressed interest in resolving,

before the October trial, issues regarding the scope of the historical accounting which can be

addressed without further testimony.  Tr., May 14, 2007 at 61; see id. at 46.  Accordingly, the

following brief is organized first to address these issues.  We show how the scope decisions

reflected in Interior's accounting plan comport fully with the requirements of the 1994 Act. 

Secondarily, and for the Court's information, the brief addresses issues relating to the

methodology embodied in the accounting plan, which was filed with the Court on May 31, 2007. 

Finally, we address Plaintiffs' contentions about the role of the Department of the Treasury.

The historical accounting undertaken by the Department of the Interior ("Interior" or

"DOI") is of unprecedented magnitude.  Interior's plan presents a comprehensive approach to

providing historical statements of account to over 300,000 account holders in accordance with

the American Indian Trust Fund Management Reform Act of 1994, Pub. L. No. 103-412, 108

Stat. 4239 ("1994 Act").  That statutorily-based obligation presents "the only 'live' claim in this

litigation."  Cobell v. Norton, 226 F.R.D. 67, 76 (D.D.C. 2005).  Because this very costly

accounting is funded entirely at taxpayers' expense and with limited appropriations, Interior has

proceeded prudently, methodically, and in close coordination with Congress.1

Plaintiffs urge the Court to re-write the accounting plan2 to conform with a structural



3  See Cobell v. Norton, 283 F. Supp. 2d 66 (D.D.C. 2003) ("Cobell X"), vacated in part,
Cobell v. Norton, 392 F.3d 461 (D.C. Cir. 2004) ("Cobell XIII"), on remand, 357 F. Supp. 2d
298 (D.D.C. 2005) ("Cobell XIV"), vacated, 428 F.3d 1070 (D.C. Cir. 2005) ("Cobell XVII"). 

4  Complaint to Compel Performance of Trust Obligations, Jun. 10, 1996 ("Complaint").

5  Cobell v. Norton, 240 F.3d 1081 (D.C. Cir. 2001).

6  Cobell v. Babbitt, 91 F. Supp. 2d 1 (D.D.C. 1999).

2

injunction decision which they wrongly assert has "precedential value" despite having been

twice stayed and vacated by the Court of Appeals.3  Plaintiffs urge the Court to make the

accounting so onerous that Interior's efforts must inevitably fail, which, contrary to the relief

sought in the Complaint,4 is Plaintiffs' apparent objective.  However, Congress, which was well-

informed regarding the problems surrounding Indian trust administration, did not require the

impossible.  Nor does the relevant statutory language "support the inherently implausible

inference that [Congress] intended to order the best imaginable accounting without regard to

cost."  Cobell XVII, 428 F.3d at 1075.

Plaintiffs cherry-pick from common law virtually all of their criticisms of the Interior

accounting plan.  In its Cobell VI5 decision, the Court of Appeals looked to common law trust

principles to reinforce its holding that the 1994 Act required an historical accounting, as the

Court declared in Cobell V.6  As the Court of Appeals later made clear, however, it did not

thereby suggest that enforceable duties may be "abstracted . . . from any statutory basis."  Cobell

XIII, 392 F.3d at 471.  To the contrary, the "government's duties must be 'rooted in and outlined

by the relevant statutes and treaties,' although those obligations may then be 'defined in

traditional equitable terms.'"  Id. at 472 (quoting 240 F.3d at 1099).

Seemingly oblivious to this holding, Plaintiffs continue to read Cobell VI precisely



7  By regulation, IIM accounts are classified as unrestricted, restricted, or estate.  25
C.F.R. § 115.701.  The regulation limits the circumstances where Interior may leave funds on
deposit absent instructions to that effect from the account holder.  See id.

3

contrary to the Court of Appeals ruling and "abstract from" the 1994 Act a host of common law

standards Interior allegedly fails to meet.  In doing so, they repeatedly cite common law

precedents in a situation where "common law precedents don't map directly onto the context,"

Cobell XVII, 428 F.3d at 1078.  Moreover, they continue to present a "selective picture" of so-

called "common law" trust standards, "taking advantage of those principles that they think favor

them, and neglecting those that would clip their wings."  Expert Report of John H. Langbein,

Feb. 27, 2003at 4-5 ("Langbein Report") (attached hereto as Exhibit 1).  As the Court of Appeals

stated, "In this class action under the APA the court may to a degree use the common law of

trusts as a filler of gaps left by the statute, but in doing so it may not assume a fictional plaintiff

class of trust beneficiaries completely and uniformly free of bars or limitations that the common

law may provide."  428 F.3d at 1079.  The path Plaintiffs would have this Court follow ignores

this clear admonition.

II.  BACKGROUND

Interior administers approximately 260,000 Individual Indian Money ("IIM") accounts. 

Money deposited in unrestricted IIM accounts is paid to the account owners unless they request

that Interior retain the funds.  See 25 C.F.R. § 115.701.7   Treasury invests IIM funds at Interior's

direction and performs related funds management functions.

In relevant part, the 1994 Act provides that "[t]he Secretary shall account for the daily

and annual balance of all funds held in trust by the United States for the benefit of an Indian tribe

or an individual Indian which are deposited or invested pursuant to the Act of June 24, 1938 (25



8  Although Plaintiffs have been aware of the disconnect between their perception of the
class and the record for nearly a decade, they have never sought to amend the class certification
order. See generally United States Memorandum Addressing Plaintiffs' Scope Of Class
Memorandum (March 26, 1999) (noting that "plaintiffs' expanded vision of the class . . .does not
purport to seek modification of the certified class and is at most a statement of views," and
demonstrating that "the class simply does not include individuals who have never held IIM
accounts").  (Dkt. 229.) 

4

U.S.C. 162a)."  1994 Act, § 102(a) (codified at 25 U.S.C. § 4011(a)).

Plaintiffs brought this class action in 1996.  The Court defined the class on February 7,

1997 using language Plaintiffs had proposed.  See Plaintiffs' Motion for Class Certification (filed

Sept. 6, 1996) (Dkt. 5).  Plaintiffs' current description of the class, see Pl. Br. at 10, is at odds

with the class certification order, which defines the class as follows:

[A] plaintiff class consisting of present and former beneficiaries of Individual
Indian Money accounts (exclusive of those who prior to the filing of the
Complaint herein had filed actions on their own behalf alleging claims included in
the Complaint).

Order of February 4, 1997 at 2-3 (Dkt. 27).  This definition does not include every owner of

allotted land but only those who have had IIM accounts.  It also expressly excludes individuals

who had pursued claims on their own prior to the commencement of this case.  The definition

does not include anyone who "should have" had an account but did not.8 

    This Court dismissed with prejudice Plaintiffs' common law claims for an accounting

asserted in the Complaint but held that Interior had an enforceable duty under the 1994 Act to

account for IIM funds.  Cobell V, 91 F. Supp. 2d at 28-31.  Because the agency had not yet

provided such an accounting, the Court remanded the matter to Interior following a "Phase 1"

trial, retaining jurisdiction for five years and requiring DOI to file quarterly reports.   Id. at 56. 

In February 2001, the Court of Appeals largely affirmed in Cobell VI.  The court held
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that agency action had been unreasonably delayed under 5 U.S.C. § 706(1), the governing APA

standard, 240 F.3d at 1108, and noted that this Court had properly remanded the matter to

Interior, leaving to the agency the choice of how the accounting would be conducted.  Id. at

1104, 1109.

In July 2001, the Secretary of the Interior established the Office of Historical Trust

Accounting ("OHTA") and charged it with "plan[ning], organiz[ing], direct[ing] and execut[ing]

the historical accounting of IIM accounts."  Secretarial Order No. 3231 (Sec. 1) (Dkt. 791, Ex.

1).   In July 2002, OHTA issued its Report to Congress on the Historical Accounting of

Individual Indian Money Accounts, proposing an accounting in several phases over ten years and

costing approximately $2.4 billion. (Dkt. 1365.)

On September 17, 2002, this Court scheduled a "Phase 1.5" trial to approve an approach

to conducting the historical accounting and to evaluate additional remedies with respect to

"fixing-the-system," which the Phase 1 trial had addressed.  (Dkt. 1477.)  The Court ordered the

parties to submit historical accounting and fixing-the-system plans to be examined in the Phase

1.5 trial.  Id.  On January 6, 2003, Interior filed both its Historical Accounting Plan for

Individual Indian Money Accounts (Dkt. 1705) ("2003 Accounting Plan") and its Fiduciary

Obligations Compliance Plan (Dkt. 1707).  Plaintiffs filed both a Plan for Determining Accurate

Balances in the Individual Indian Trust (Dkt. 1714) and a Compliance Action Plan Together with

Applicable Trust Standards.  Id.

Interior's 2003 Accounting Plan differed from the plan OHTA submitted to Congress in

July 2002, primarily in that it proposed the use of statistical sampling.  Sensitive to both



9  For example, in a letter to the Secretary, the Chairman of the House Committee on
Resources stated:  

We are sure . . . that the Department recognizes that Congress will necessarily
determine the funding for any accounting, and we find the [Report to Congress on
the Historical Accounting of Individual Indian Money Accounts] troubling in
several areas. . . .  Given the length of time required to complete the broad
accounting outlined in the Report, as well as the costs associated with such an
activity, which are likely to come at the expense of other key Indian programs, we
request that you promptly consider ways to reduce the costs and the length of time
necessary for an accounting. . . .  The Committee asks that before committing
significant resources to the broad approach described in the Report, the
Department consider all available options regarding the use of alternative
accounting methods.

Letter from James V. Hansen, Chairman, U.S. House of Representatives, Committee on
Resources, to Gale Norton, Secretary of the Interior (Dec. 9, 2002).  (Dkt. 1775, Ex. 5.) 
Similarly, the Chairman and the Ranking Minority Member of the Subcommittee on Interior and
Related Agencies of the House Committee on Appropriations stated in a letter to the Secretary: 

[T]he Committee remains very concerned over the effect the Cobell v. Norton
litigation is having on the Department's ability to marshal the resources that are
needed for trust reform to be successful.  We are particularly concerned about the
Department's plan to allocate over $2.4 billion over ten years for an historical
accounting.  We remain convinced that such a process would not yield the desired
results, but instead would simply drain resources away from effectively
implementing trust reform.

Letter from Joe Skeen, Chairman, and Norman D. Dicks, Ranking Minority Member, U.S. House
of Representatives, Committee on Appropriations, Subcommittee on Interior and Related
Agencies, to Gale Norton, Secretary of the Interior 1 (Dec. 10, 2002) (Dkt. 1775, Ex. 6).

10  In October 2001, this Court stated that a proposal to sample accounts rather than
perform the historical accounting that the Court had ordered was "clearly contemptuous."  Tr.,
Oct. 30, 2001, at 29.

6

congressional concerns about the cost of the July 2002 plan,9 and the Court's concerns about

sampling the accounts to be reconciled,10 Interior's January 2003 plan proposed to employ a

combination of transaction-by-transaction and statistical sampling methodologies to verify the

accuracy of transactions.



11  Public Law 108-108 provided in relevant part that

nothing in the American Indian Trust Management Reform Act of 1994, Public
Law 103-412, or in any other statute, and no principle of common law, shall be
construed or applied to require the Department of the Interior to commence or

7

Plaintiffs' plan was premised on the assumption that individual accountings are

impossible.  Cobell X, 283 F. Supp. 2d at 207.  Rather than using actual financial records to

review transactional activity in IIM accounts, Plaintiffs' plan used a model to calculate aggregate

historical revenues and required Defendants to prove proper distribution of the revenues to

members of the plaintiff class.  Id. at 208.

The Court held a ten-week "Phase 1.5" trial and, on September 25, 2003, entered a

structural injunction embodying its ruling.  Cobell X, 283 F. Supp. 2d 66.  The structural

injunction made substantial alterations to Interior's 2003 Accounting Plan that would have

increased the estimated cost of the accounting twenty times or more.  See Cobell XVII, 428 F.3d

at 1077.  For the most part, however, the Court ignored Plaintiffs' alternative plan.

The injunction ordered Interior to address all funds and assets, including land interests,

that have been part of the individual Indian trust since 1887, and to reconcile the accounts of all

present and past beneficiaries, including decedents.  Cobell X, 283 F. Supp. 2d at 123.  The

Court also required Interior to account for payments made directly to Indian landowners without

passing through government-managed accounts.  Id. at 180.  Each and every one of tens of

millions of transactions was to be verified with supporting documentation, while statistical

sampling could be used only redundantly to audit the accounting.  Id. at 184.

On December 10, 2004, the Court of Appeals vacated the structural injunction almost

entirely.  Cobell XIII, 392 F.3d 461.  The court held that Public Law 108-10811 changed the



continue historical accounting activities with respect to the Individual Indian
Money Trust until the earlier of the following shall have occurred:  (a) Congress
shall have amended the American Indian Trust Management Reform Act of 1994
to delineate the specific historical accounting obligations of the Department of the
Interior with respect to the Individual Indian Money Trust;  or (b) December 31,
2004.

Cobell XIII, 392 F.3d at 465 (quoting Pub. L. No. 108-108 (2003)).

12  The Court of Appeals held, further, that much of the fixing-the-system elements of the
injunction exceeded the Court's remedial discretion and vacated all but the requirement that
Interior complete and file its "To-Be Plan." 392 F.3d at 465.

8

underlying substantive law and removed the legal basis for the historical accounting elements of

the injunction.  392 F.3d at 465.12  On February 23, 2005, following expiration of the limit

imposed by Public Law 108-108, the District Court reissued the accounting portion of the

structural injunction without further hearing and without modification.  Cobell v. Norton, 357 F.

Supp. 2d 298 (D.D.C. 2005).  The Government appealed, and the Court of Appeals vacated the

structural injunction on November 15, 2005.  Cobell XVII, 428 F.3d 1070.

On May 31, 2007, Interior filed with this Court its Historical Accounting Project

Document.  Notice of Filing (Dkt. 3333).  The Historical Accounting Project Document presents

Interior's current plans for meeting its duties under the 1994 Act to provide an historical

accounting to IIM account beneficiaries.  Exhibit II to the Historical Accounting Project

Document is Interior's revised accounting plan, the Plan for Completing the Historical

Accounting of Individual Indian Money Accounts ("Interior's Plan" or "2007 Plan").  Exhibit III

to the Historical Accounting Project Document serves as the foundation for the changes to the

2003 Accounting Plan that will allow completion of the historical accounting.  Since the

submission of the 2003 Accounting Plan to this Court, Interior has continuously reviewed and
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evaluated the results of its work to date and other relevant factors, such as the level of

congressional funding for accounting activities and the desirability of providing Historical

Statements of Account ("HSAs") to beneficiaries as promptly as practicable.  Thus, among other

things, Exhibit III describes the accounting work completed to date and identifies the work

remaining.  Interior's Plan builds upon and replaces the 2003 Accounting Plan, which is attached

as Exhibit V to the Historical Accounting Project Document.

III.  DISCUSSION

"The most relevant source for ascertaining the [Government's historical accounting duty]

is the 1994 Act."  Cobell XVII, 428 F.3d at 1074; see also Cobell V, 91 F. Supp. 2d at 27

("plaintiffs narrowly seek . . . to affirmatively force defendants to comply with the law as stated

by Congress") (emphasis added).  Plaintiffs' Complaint sought to compel an accounting under

both the common law and the 1994 Act.  Cobell V dismissed Plaintiffs' common law claims with

prejudice, 91 F. Supp. 2d at 28-31, and Plaintiffs did not appeal.  The only "live" claim in this

case, therefore, is for an accounting under the 1994 Act.  Cobell v. Norton, 226 F.R.D. at 76.

The 1994 Act does not define or even use the term "historical accounting" but provides,

among other things, that the Secretary of Interior must

account for the daily and annual balance of all funds held in trust by the United
States for the benefit of an Indian tribe or an individual Indian which are
deposited or invested pursuant to the Act of June 24, 1938.

1994 Act § 102(a), 25 U.S.C. § 4011(a).  Although the 1994 Act imposes current and prospective

funds management duties, the historical element of the section 102 accounting requirement

derives from the necessity, upon undertaking those duties, to reconcile accounts, "taking into

account past deposits, withdrawals, and accruals."  Cobell VI, 240 F.3d at 1102.



13  See note 3 above.

10

Congress enacted this accounting requirement with the knowledge of the existence of

many congressional, GAO, Inspector General, and independent agency reports criticizing

extensively IIM administration over many years, see Cobell V 91 F. Supp. 2d at 53; see also

Cobell XVII, 428 F.3d at 1075 (1994 Act plainly faulted IIM management), but it did not order

Interior to do the impossible.  An accounting should be judged for adequacy under the 1994 Act

in light of, among other things, the limitations of which Congress was well aware when it

imposed the requirement.

The Court of Appeals has reiterated that "the IIM trust differs from ordinary private trusts

along a number of dimensions."  Cobell v. Kempthorne, 455 F.3d 301, 306 (D.C. Cir. 2006)

(quoting Cobell XVII, 428 F.3d at 1074).  Because "neither statutory language nor [common

law] trust principles establish[ ] a 'definitive balance between exactitude and cost' in performing

the accounting," 455 F.3d at 306 (quoting 428 F.3d at 1076), "the district court owe[s]

substantial deference to Interior's plan."  Id. 

 In exercising its "primary responsibility for 'working out compliance with the broad

statutory mandate,'" 455 F.3d at 306 (quoting 428 F.3d at 1076), Interior is pursuing an approach

that employs "both subject-matter expertise and judgment about the allocation of scarce

resources, classic reasons for deference to administrators."  Id.   Interior's Plan is designed so

that beneficiaries will receive the best accounting practicable, and the work performed thus far is

clearly directed toward that goal.

Plaintiffs' contrary arguments rely to a great degree on the Court's rulings in Cobell X,13

the structural injunction decision.  They contend that "Cobell X should remain dispositive
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regarding the scope of the exclusions addressed in [plaintiffs'] brief."  Pl. Br. at 21.  They assert

that an opinion of this Court should continue to have "precedential weight" so long as "the

holding on the specific issue is undisturbed and there is no binding contrary authority," and

contend that "[n]othing in the vacature of the Cobell X injunction remotely suggests that the

underlying determinations on scope . . . were incorrect."  Pl. Br. at 21-22.  Plaintiffs are wrong. 

The Court's opinion in Cobell X was not "left undisturbed."  Instead, the Court's structural

injunction, including every one of its determinations on the scope of the historical accounting,

was completely vacated by the Court of Appeals and, thus, carries no weight.    

The language employed by the D.C. Circuit in Cobell XVII establishes beyond cavil that

every holding in Cobell X regarding the scope of the historical accounting was vacated.  The

Court of Appeals determined that "the district court invoked the common law of trusts and quite

bluntly treated the character of the accounting as its domain.  It thus erroneously displaced

Interior as the actor with primary responsibility for 'work[ing] out compliance with the broad

statutory mandate.'" 428 F.3d at 1076 (citing Norton v. S. Utah Wilderness Alliance, 542 U.S. 55

(2004)).  The Court of Appeals also found the Court erroneously "relied on its earlier contempt

findings to justify a remedy more intensive than its initial remand to the defendants," and erred

in "completely disregard[ing] relevant information about the costs of its injunction."  Id. at 1076-

77.  The Court of Appeals thus ruled that "the district court abused its discretion by reissuing the

injunction," and specifically stated that the injunction, "if to be reissued at all will require drastic

modification."  428 F.3d at 1077.  After rejecting this Court's "ban on statistical sampling," the

Court of Appeals instructed this Court that "[t]he other specific challenges to the injunction

raised by defendants should be resolved (if necessary) by the district court under the same



14  Plaintiffs provide no support whatsoever for their allegation that Interior is denying an
accounting for the "vast majority" of the members of the certified class.  Pl. Br. at 2.  Such a
statement is hardly plausible even using Plaintiffs' bald estimate of "well over 500,000" class
members, id. at 10 n.6, where Interior's Plan states it is providing accountings to 364,523
individuals.  Equally baffling is Plaintiffs' gratuitous allegation that Interior is not accounting for
the "vast majority" of transactions.  Plaintiffs contend that Interior does not intend to address
income that should have been collected and un-posted collections.  Pl. Br. at 36-41.  However
Interior's Plan explains its Land-to-Dollars test as follows:

To verify that funds collected by BIA actually made it into IIM or tribal accounts,
Interior is conducting tests that trace receipts to accounts. In this process, Interior
is also examining income expected to have been generated from leased allotments
(based on contemporaneous contract or production records) to verify that the
money was in fact received and entered the IIM trust fund system. This testing
began in 2006. This test addresses the accuracy and completeness objective for
the historical accounting using cost effective test methods.  To date, a pilot test
indicates there is no evidence that money that should have been received was not.
The test also showed that all the money received moved into IIM or Tribal Trust
Fund Accounts.

2007 Plan, Exhibit II at 19 (p. 21 of 32) (emphasis in original).

12

principles that we have applied here."  Id. at 1078-79 (emphasis added).  Obviously, if the D.C.

Circuit had left Cobell X "undisturbed," there would have been no reason to expressly direct the

Court on how it should, if necessary, resolve "the other specific challenges" raised by

Defendants.  Plaintiffs simply ignore Cobell XVII in inviting reliance upon Cobell X.  However,

contrary to Plaintiffs' assertion that this Court should take guidance from Cobell X, it is clear that

"the most comprehensive source of guidance available on the . . . questions at issue,"  Pl. Br. at

22, is the D.C. Circuit's opinion in Cobell XVII.

A. Interior's Plan Satisfies The "All Funds" Accounting Mandate Of The 1994 Act

The scope of the accounting requirement of the 1994 Act determines the population of

accounts and transactions the Government must address.14  The 1994 Act imposes a prospective
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duty that is not served by reconciling accounts which no longer exist much less funds that were

never held by the Government.  The Act, on its face, requires no accounting for accounts closed

before the 1994 Act went into effect, direct-pay funds never "deposited or invested" by the

Government, pre-1938 transactions, or land holdings.  Interior's Plan properly incorporates these

limitations.

1. Interior's Plan Provides For Historical Accountings To All IIM Account Holders
With Accounts Open On Or After October 25, 1994                                             

Although clearly prospective, the accounting duty imposed under section 102(a) of the

1994 Act cannot be executed effectively without first determining accurate balances in the

accounts to be administered under the Act.  See Cobell VI, 240 F.3d a 1102.  This historical

element or component of the accounting duty, "reconciling the accounts, taking into account past

deposits, withdrawals, and accruals," id., corresponds with and is logically confined to the same

accounts to which the accounting duty itself relates, i.e., open accounts.  This conclusion accords

with the specific terms of the 1994 Act, the  general scheme of the Act, and the absence of any

indication to the contrary.

a. The 1994 Act Establishes Specific Accounting Obligations For Funds
Held In Trust On Or After Passage Of The Act                                     

The 1994 Act contains two specific provisions, sections 101 and 102, of relevance to the

Secretary's accounting duties.  Section 101, captioned "Affirmative Action Required," provides:

The Secretary's proper discharge of the trust responsibilities of the United States
shall include (but are not limited to) the following:

(1)  Providing adequate systems for accounting for and reporting
trust fund balances.

(2)  Providing adequate controls over receipts and
disbursements.

(3)  Providing periodic, timely reconciliations to assure the
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accuracy of accounts.
(4)  Determining accurate cash balances.
(5)  Preparing and supplying account holders with periodic

statements of their account performance and with balances of their
account which shall be available on a daily basis.

(6)  Establishing consistent, written policies and procedures
for trust fund management and accounting.

(7)  Providing adequate staffing, supervision, and training
for trust fund management and accounting.

(8)  Appropriately managing the natural resources located
within the boundaries of Indian reservations and trust lands.

25 U.S.C. § 162a(d).  When Congress requires affirmative action, it can only be mandating

future action; it is impossible to act affirmatively in retrospect.  Moreover, the word "shall"

connotes a duty owed on a going-forward basis.  See, e.g., Independent U.S. Tanker Owners

Committee v. Skinner, 884 F.2d 587, 596 (D.C. Cir. 1989) (quoting 1A C. Sands, Sutherland on

Statutory Construction 693 (4th ed. 1985)) ("It is obvious that the word 'shall,' in itself, cannot

'include' the past.'"); see also INS v. St. Cyr, 533 U.S. 289, 316 (2001) (only prospective

application unless Congress has "directed with requisite clarity that the law be applied

retrospectively") (citing Martin v. Hadix, 527 U.S. 343, 352 (1999)).  Thus, section 101 should

be construed as directing prospective action.

Section 101's forward-looking language demonstrates that it does not embrace accounts

distributed and closed prior to passage of the 1994 Act.  Closed accounts do not have "balances"

to which to apply the duty to "[p]rovid[e] adequate systems for accounting for and reporting trust

fund balances," 25 U.S.C. § 162a(d)(1), or the duty to "[d]etermin[e] accurate cash balances," id.

§ 162a(d)(4), or the duty to "[p]repar[e] and [s]upply account holders with periodic statements of

their account performance and with balances of their account which shall be available on a daily

basis," id. § 162a(d)(5).  Nor do such accounts have current receipts or disbursements to which
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to apply the duty to "[p]rovid[e] adequate controls over receipts and disbursements."  Id. 

§ 162a(d)(2).

Section 102 of the 1994 Act is entitled "Responsibility of Secretary to Account for the

Daily and Annual Balances of Indian Trust Funds."  Subsection 102(a) (captioned "Requirement

to Account") provides:  "The Secretary shall account for the daily and annual balance of all

funds held in trust by the United States for the benefit of an Indian tribe or an individual Indian

which are deposited or invested pursuant to section 162a of this title."  25 U.S.C. § 4011(a)

(emphasis added).

Subsection 102(b), captioned "Periodic Statement of Performance," provides:

Not later than 20 business days after the close of a calendar quarter, the Secretary
shall provide a statement of performance to each Indian tribe and individual with
respect to whom funds are deposited or invested pursuant to section 162a of this
title.  The statement, for the period concerned, shall identify –

(1)  the source, type, and status of the funds;
(2)  the beginning balance;
(3)  the gains and losses;
(4)  receipts and disbursements; and
(5)  the ending balance.

25 U.S.C. § 4011(b) (emphasis added).  It is an "established canon of construction that similar

language contained within the same section of a statute must be accorded a consistent meaning." 

National Credit Union Admin. v. First Nat'l Bank & Trust, 522 U.S. 479, 501 (1998).  It is

readily apparent that section 102(b) imposes future reporting requirements in regard to funds

held when the reports are made.  Under the "similar language" canon of construction, section

102(a)'s accounting requirement should also be read as applying to funds held when the

accounting is performed.

Finally, subsection 102(c) (captioned "Annual Audit") requires the Secretary to conduct
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an annual audit of all funds held in trust and directs that the Secretary "shall include a letter

relating to the audit in the first statement of performance provided under subsection (b) of this

section after the completion of the audit."  25 U.S.C. § 4011(c).

As with section 101, section 102's forward-looking language confirms that Congress did

not intend for its requirements to apply to accounts closed prior to the enactment of the 1994

Act.  The periodic statement of performance mandated by section 102(b) is to be provided "[n]ot

later than 20 business days after the close of a calendar quarter," and the specific elements of the

statement described in subsection (b) are to be provided "for the period concerned."  25 U.S.C. §

4011(b).  It is, of course, impossible for the Secretary to provide such a statement for any

calendar quarter ending prior to October 25, 1994, within twenty business days after the close of

the calendar quarter.  Insofar as retrospective application of the 1994 Act can only be mandated

through a construction leading to this impossible and absurd result, such a construction is

improper and must be rejected.  See, e.g., FTC v. Ken Roberts Co., 276 F.3d 583, 590 (D.C. Cir.

2001) (citing Griffin v. Oceanic Contractors, Inc., 458 U.S. 564, 575 (1982)).

The 1994 Act's title (American Indian Trust Fund Management Reform Act) casts further

light on the statute's scope.  See Murphy Exploration and Prod. Co. v. Dep't of the Interior, 252

F.3d 473, 481 (D.C. Cir. 2001) (title is an available interpretative tool).  The term "Reform"

expresses a clear purpose to institute better management practices for Indian trust funds.  Such a

reformation begins with reconciling existing accounts, not accounts that were distributed and

closed before instituting the improvements mandated by the Act.

b. Legislative History Confirms Congress's Intent That The Specific
Accounting Requirements Set Forth In The 1994 Act Apply To Those
Funds Held In Trust On Or After The Date Of Enactment                    



15  Misplaced Trust: The Bureau of Indian Affairs' Mismanagement of the Indian Trust
Fund, H.R. Rep. No. 102-499 (Apr. 22, 1992) ("Misplaced Trust Report").  
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The 1994 Act's legislative history confirms that Congress never intended that the

Secretary prepare an accounting for IIM accounts that had been distributed and closed prior to

October 25, 1994.  The Misplaced Trust Report15 described BIA's costly efforts in the early

1990s to conduct a complete audit and reconciliation of all IIM accounts and concluded that "it

might cost as much as $281 million to $390 million to audit the IIM accounts at all 93 BIA

agency offices."  Misplaced Trust Report at 26.  Of particular relevance here is the Report's

reference to the "300,000 accounts in the Indian trust fund."  Id. at 26 (emphasis added).  In its

description of the IIM trust fund, the Misplaced Trust Report explained:

The IIM trust fund is a deposit fund, usually not voluntary, for individual
participants and tribes.  It was originally intended to provide banking services for
legally incompetent Indian adults and Indian minors without legal guardians.  In
addition to these fiduciary accounts, the IIM trust fund now contains deposit
accounts for certain tribal operations and for some tribal enterprises. 
Approximately 300,000 accounts are held in the IIM trust fund.

Misplaced Trust Report at 2 (emphasis added).  The present tense, describing how many

accounts "are held" in the IIM trust fund, indicates that Congress focused on the existing trust

accounts when it established the specific accounting duties in the 1994 Act.  See also H.R. Rep.

No. 103-778, at 9 ("[t]he BIA is currently managing . . . nearly 337,000 separate IIM accounts")

(emphasis added).

Finally, Congressman Synar, the principal author of the Misplaced Trust Report, stated

during a 1989 hearing of the House Subcommittee on Interior Appropriations, that "these [IIM]

accounts will be reconciled and audited before there is any movement or transfer."  Misplaced

Trust Report at 21.  Interior could not "move" or "transfer" accounts no longer in existence.
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Thus, from all indications, Congress was concerned regarding then-existing accounts. 

Given the relatively higher costs associated with accounts closed before the legislation took

effect, Congress surely would have expressly required an accounting for closed accounts had it

so intended.

c. The 2001 Court Of Appeals Decision Does Not Support An Accounting
Relating To Accounts Closed Before Passage Of The 1994 Act              

In Cobell VI, the Court of Appeals stated, "'All funds' means all funds, irrespective of

when they were deposited (or at least so long as they were deposited after the Act of June 24,

1938)," 240 F.3d at 1102 (emphasis in original), in rejecting the Government's assertion that it

could assume the accuracy of account balances as of 1994 and only account prospectively.  The

Government had argued that the 1994 Act could not be interpreted to require any historical

accounting because the language did not contain an "unambiguous directive" or show clear

congressional intent that the statute have such an effect.  See Landsgraf v. USI Film Prods., 511

U.S. 244, 263 (1994).  The Court held that this retroactivity principle did not preclude

reconciling past transactions because the Government had a preexisting duty to account for trust

funds.  See 240 F.3d at 1102-04.  The Court did not decide whether the accounting must address

closed accounts because that issue was not then before the Court.  When the issue was later

squarely presented to the Court of Appeals, the Court determined that it was "unnecessary at this

stage" to address it.  Cobell XVII, 428 F.3d at 1077.  Such a determination to defer ruling would

have been unnecessary if the Court believed it had resolved the issue in 2001.

Although the Court of Appeals did not rule on the issue, language in the 2001 opinion

lends support to the conclusion that the accounting required by the 1994 Act does not extend to

closed accounts.  The Court stated that the 1994 Act "did not alter the nature or scope of the
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fiduciary duties owed by the government to IIM trust beneficiaries.  Rather, by its very terms the

1994 Act identified a portion of the government's specific obligations and created additional

means to ensure that the obligations would be carried out."  240 F.3d at 1100 (emphasis added);

see also id. at 1102 ("the 1994 Act clarified and augmented aspects of the government's

preexisting obligation to facilitate their fulfillment") (emphasis added).  The "very terms" of the

1994 Act at issue here require an accounting for funds "which are deposited or invested."  Thus,

the "additional means" created by the 1994 Act are not available to enforce obligations not

"identified," i.e., accounting for  funds that "were" but no longer "are" deposited or invested.

In sum, the text of the 1994 Act, its legislative history, and the Court of Appeals

decisions in this case confirm that the statutory accounting obligation does not extend to

accounts that did not exist when the 1994 Act took effect, on October 25, 1994.

2. Interior's Obligation To Perform An Accounting Does Not Extend To The Closed
Accounts Of Deceased IIM Account Holders                                                          

Even if the 1994 Act did not already exclude closed accounts as discussed above,

rendering historical accountings for decedents would be unwarranted in light of the long-

established regulatory process for probate of Indian trust estates.

a. Comprehensive Probate Proceedings Eliminate Further Need To Review
IIM Account Balances                                                                                

Plaintiffs contend that Interior may not rely upon final probate orders in completing the

historical accounting.  Pl. Br. at 26-28.  However, if Interior were to ignore many decades of

regulated proceedings which have settled Indian trust estates, it would not be a prudent use of

limited resources.  Aside from general notions of trust duties cited in White Mountain Apache

Tribe of Arizona v. United States, 26 Cl. Ct. 446 (1992), Plaintiffs provide no legal authority to



16  An exception to this statutory scheme exists with respect to members of Five Civilized
Tribes and the Osage Tribe of Oklahoma, for whom probate proceedings are conducted in the
courts of Oklahoma.  25 U.S.C. §§ 355, 373c, 375; 25 C.F.R. §§ 16.1-16.9; Act of June 28, 1906,
ch. 3572, § 6, 34 Stat. 539, 545; Act of April 18, 1912, ch. 83, § 3, 37 Stat. 86, 87-88; Act of
August 4, 1947, ch. 458, § 3, 61 Stat. 731, 733.

20

support their position that Interior must provide accountings for decedents.

Plaintiffs erroneously claim that Interior's "probate process is little more than a

compilation of recorded balances and an unverified statement of non-financial assets - whatever

happens to be on the books at the time the estate is probated."  Pl. Br. at 27.  To the contrary,

probate determinations are the product of either administrative or judicial proceedings that

provide a full measure of due process to interested parties.

Since 1910, the Secretary of the Interior has had broad authority to ascertain the legal

heirs of Indians who die without leaving a will.  See 25 U.S.C. § 372.  Individual Indians may

also convey their trust or restricted property by executing a will approved by the Secretary.  Id. §

373.16  Congress granted the Secretary express authority to prescribe rules and regulations for

probate matters and required the Secretary to provide notice and an opportunity to be heard to

potential beneficiaries before ascertaining the heirs of a deceased Indian.  25 U.S.C. § 372. 

Interior has established regulations and an administrative process designed to afford such rights,

as well as rehearing and appeal rights, to interested parties.  See 43 C.F.R. §§ 4.210 et seq. 

Interior has explained its probate process to interested parties in a question and answer format. 

25 C.F.R. §§ 15.1-15.403.  BIA, the Office of the Special Trustee, and the Office of Hearings

and Appeals coordinate this process, which involves case preparation, adjudication, and closure. 

Interior's quarterly Status Report to the Court Number Twenty-Nine ("QR29") at 39 (May 1,

2007) (Dkt. 3318).  The process involves attorney decision makers, Indian probate judges, and



17  Though the IG report mentions a probate backlog, it describes it as one of three sub-
projects designed to address the backlog in updating land ownership records.  Pl. Br. at Exhibit 6
(Pl. Br. at 59).  

18  Interior's status reports to the Court typically report on the number of cases in each
stage of the probate process.  See, e.g., QR29 at 39. 
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administrative law judges, depending on the complexity of the case.  Id.

Judicial review is available once administrative remedies have been exhausted.  Arenas v.

United States, 197 F.2d 418, 422 (9th Cir. 1952).  However, courts have permitted judicial

review of constitutional claims arising from probate notwithstanding a failure to exhaust

administrative remedies.  See Anderson v. Babbitt, 230 F.3d 1158 (9th Cir. 2000).

Plaintiffs rely erroneously on a 2000 Inspector General report to support their claim that

Interior's "probate process is notoriously flawed and admittedly incomplete."  Pl. Br. at 28. 

Though Plaintiffs add brackets in quoting from the report to make it appear as if the report refers

to a probate backlog, id. at n.16, the context of the quoted paragraph makes clear that the

backlog referred to is a backlog in updating ownership records.  Id. at Exhibit 6 (Pl. Br. at 59).  

Moreover, though Plaintiffs' editing implies that the "BIA agrees" that there is a probate backlog,

id. at 28, n.16, the report actually says, "The BIA agrees that there is a significant backlog in

updating land ownership records."  Id. at Exhibit 6 (emphasis added).17  In any event, the

existence of a probate backlog18 would not necessarily hamper Interior's accounting of pre-2000

beneficiary accounts, much less reveal systems that are "woefully flawed."  Pl. Br. at 27 n.15.

Despite Plaintiffs' claims to the contrary, Interior provides Indians and their heirs an

extensive administrative process.  See Kicking Woman v. Hodel, 878 F.2d 1203, 1208 (9th Cir.

1989) (discussing Interior's adequate notice, opportunity to be heard, and right to appeal in



19  The Ninth Circuit decided Kicking Woman one year before Congress amended 25
U.S.C. § 372 to provide additional judicial review of Interior's probate decisions.  Prior to 1990,
rather than subject to judicial review, the Department's decisions were deemed final and
conclusive.  See Pub. L. No. 101-301, 104 Stat. 211 (codified as amended at 25 U.S.C. § 372)
(1990).
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probate proceedings).19  Though mistakes are possible when assessing a decedent's assets, in the

interest of finality, interested parties should challenge such errors in the probate process.

b. Plaintiffs Lack Standing To Assert Decedents' Rights

While the plaintiff class includes all present and former beneficiaries of IIM accounts,

decedents lack the capacity to sue, and heirs or living account holders must have some basis,

either on their own or a decedent's behalf, to assert a right to an accounting of a decedent's

account.  For several reasons, Plaintiffs lack standing to assert decedents' rights.

First, the Cobell Plaintiffs lack Article III standing to compel accountings of their

predecessors' IIM accounts, much less accounts of decedents who left no heirs.  Plaintiffs must

show – and they have not – that they have suffered an injury that will be redressed by the Court

ordering Interior to account for every transaction in every deceased IIM beneficiary's account. 

The existence of an injury-in-fact is speculative.  An accounting of the transactions in deceased

account holders' accounts would not necessarily inure to the benefit of any living account holder. 

Such an accounting might show that the accounts balanced.  Also, errors, if any, might or might

not be in the deceased account holders' favor.  Errors in favor of deceased account holders could

be offset by overpayments or other obligations.

Second, Plaintiffs' own accounting rights do not embrace transactions in predecessor

accounts.  IIM account holders' heirs have no actionable right to an accounting of predecessor

accounts but have a mere expectancy of heirship.  The expectation of inheriting funds in an IIM
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account does not rise to the level of an interest in the predecessor account entitling the heir to sue

for an accounting.  The heir's accounting right, if any, should be limited to his or her own

account transactions including the transfer of inherited funds but not the complete transactional

activity in the decedent's account.

Third, any representative capacity standing to assert predecessors' accounting rights

would apply only to predecessors who died after enactment of the 1994 Act.  If decedents'

accounting rights survive, estate representatives could assert their decedents' rights.  However, to

have survived death, this statutory right to an accounting must have accrued before death.  In

Neal v. Neal, 250 F. 2d 885, 890 (10th Cir. 1957), the Tenth Circuit stated:  "A cause of action

does not survive in favor of a personal representative of a decedent unless it accrues in favor of

the decedent in his lifetime."  See also Kington v. United States, 265 F. Supp. 699, 702 (E.D.

Tenn. 1967) (under the law of Tennessee and New Mexico, claim was barred by the statute of

limitations because the claim must have accrued during the decedent's life time in order to

survive), aff'd on other grounds, 396 F.2d 9 (6th Cir. 1968).  The right to sue for an accounting

under the 1994 Act could not have accrued prior to October 25, 1994.

3. Interior's Plan Traces Transaction Histories Starting From 1938

The 1994 Act provides, in pertinent part, "The Secretary shall account for the daily and

annual balance of all funds held in trust by the United States for the benefit of an Indian tribe or

an individual Indian which are deposited or invested pursuant to [the Act of June 24, 1938]."  25

U.S.C. § 4011(a).  The Court of Appeals acknowledged this requirement when it held that

Interior Defendants must account for all funds, "irrespective of when they were deposited (or at

least so long as they were deposited after the Act of June 24, 1938)."  Cobell VI, 240 F.3d at



20  December 31, 2000 marks "the end of the historical accounting period and the
beginning of the current accounting period" because earlier that year Interior, using the Trust
Fund Accounting System ("TFAS"), had begun sending quarterly account statements to IIM
account holders.  2007 Plan at 4 n.10 (Exhibit II, page 6 of 32); accord 2003 Plan at II-4 (Exhibit
V, page 9 of 70).  As of that date, the relevant Interior offices were fully converted to the TFAS.
Plaintiffs complain that Defendants have "not provided regular, quarterly statements of accounts
with accurate information to the plaintiff class."  Pl. Br. at 42 (emphasis in original).  Plaintiffs'
unsupported allegation ignores not only the Phase 1.5 trial evidence but also the twenty-nine
quarterly reports to the Court that have consistently detailed the status of the TFAS conversion in
2000 and subsequent related developments.  This Court recognized that TFAS "should allow
Interior to bring [the Office of Trust Fund Management's] financial management practices up to
commercial standards." Cobell V, 91 F. Supp. 2d at 18.  Interior has made good on its plan to
convert to TFAS.  See QR 29 at 11.

21  Since 1947, Interior's regulations have permitted the payment of various types of lease
income directly to individual allotment owners.  See Secretarial Order No. 2342, amending
Section 171.4 of Title 25 of the Code of Federal Regulations (July 1, 1947); see also 25 C.F.R.
pt. 162 (current regulations permitting lease payments to be made directly to Indian landowners);
id. pt. 166 (current regulations permitting grazing rental payments to be made directly to Indian
landowners); id. pt. 212 (current regulations permitting direct payments to Indian landowners
after production is established if specifically provided for in mineral lease); see, e.g., Regulations
Governing the Leasing of Allotted Indian Lands for Farming and Grazing Purposes, p. 4, ¶ 3
(July 1, 1916).  Since 1947, the direct-pay regulations have been amended infrequently; thus,
from year to year the language of the regulations is largely identical.  Although direct-pay leases
of the surface of allotted lands required Interior's approval, the regulations did not require the
lessee to report payments or otherwise notify Interior whether payments had been made under a
lease after  it was approved.  The individual allotment owner negotiated the terms of the lease,
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1102 (emphasis added).  Plainly, if Congress had intended an unlimited accounting obligation, it

would not have included the phrase "deposited or invested pursuant to the Act of June 24, 1938." 

25 U.S.C. § 4011(a).  Accordingly, Interior's Plan anticipates that each eligible IIM account

holder will receive an historical statement of account which includes the account history from

the later of the inception of the account or June 24, 1938, until December 31, 2000.20

4. Interior's Accounting Obligation Does Not Extend To Direct Payments

By longstanding practice,21 individual Indians have leased their trust land to third parties



arranged for payment directly to himself, and Interior was not informed of payments after the
lease was approved.
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and received rental payments directly rather than through IIM accounts.  The 1994 Act requires

Interior to account for funds "held in trust by the United States."  1994 Act § 102(a).  Funds that

were never received by the United States because they were paid directly to an Indian lessor

were never "held in trust by the United States," nor are they "deposited or invested pursuant to

the Act of June 24, 1938" as section 102(a) of the 1994 Act also requires.  This conclusion is

consistent with the Court's ruling that the 1994 Act requires Interior "to provide plaintiffs an

accurate accounting of all money in the IIM trust held in trust for the benefit of plaintiffs,

without regard to when the funds were deposited."  Cobell V, 91 F. Supp. 2d at 58 (emphasis

added).

Furthermore, the Complaint seeks certification of the named Plaintiffs "as representatives

of a class consisting of all present and former beneficiaries of IIM accounts," and "a decree

ordering an accounting and directing the defendants to make whole the IIM accounts of the class

members."  Complaint at 26-27 (emphasis added).  Direct payments by-pass IIM accounts. 

Present and former IIM account holders either are not direct-pay recipients or are not before the

Court as such.  Accordingly, Plaintiffs either lack standing to seek an accounting for direct

payments or have waived their right to seek such an accounting by not requesting it.  

Plaintiffs cite a 1960 Interior Solicitor's memo, see II Opinions of the Solicitor of the

Department of the Interior Relating to Indian Affairs 1917-1974, at 1890 (1960 WL 12652)

(Nov. 1, 1960), that opines that Interior must verify the accuracy of rental and royalty payments

under oil and gas leases of trust lands even where payments are made directly to Indian lessors.



22  In Brown, the lease expressly obligated the lessees to send a certified statement of
receipts from operation of the golf course both to the lessors and to the Secretary.  42 Fed. Cl. at
548 n.2.
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Pl. Br. at 24.  The opinion bases the existence of such an obligation on "the trust or restricted

character of the leased land and the relationship between the Indian landowner and the United

States which has been likened to that of a guardian and ward."  However, at most, the opinion

discusses a non-specific duty to monitor transactions.  Nothing in that opinion imposes an

obligation on Interior's part to account for innumerable such transactions decades after the fact

nor does it have any relevance to the accounting duty owed under the 1994 Act, which is

specifically limited to funds held in trust.

Plaintiffs also cited the holding in Brown v. United States, 86 F.3d 1554 (Fed. Cir. 1996),

that Interior possesses a fiduciary duty to Indian beneficiaries with respect to direct-pay

commercial leases.  Pl. Br. at 25.  However, Brown places a key qualification on the

enforceability of any specific duty: any claim (in that case, a monetary claim) must fail "where

no specific statutory requirement or regulation is alleged to have been breached by the

Secretary."  Id. at 1563.

Brown concerned allottees who sued Interior for damages arising out of a lease of land

for a golf course.  The lease appears to be direct-pay, though that term does not appear in the

Federal Circuit decision.  Notably, upon remand, the trial court dismissed four of five claims for

relief.  Brown v. United States, 42 Fed. Cl. 538 (1998), aff'd, 195 F.3d 1334 (Fed. Cir. 1999)

(appeal concerned only two of the four claims dismissed on statute of limitations grounds).  The

dismissed claims included alleged breach of a fiduciary duty to require the lessee to submit

quarterly certified statements of gross receipts22 and to determine whether gross receipts reported



23  This reading of Brown depends to a great extent on whether its reasoning would apply
to an action for declaratory or injunctive relief under the APA as well as to an action for
damages under the Tucker Act.  It would be anomalous that a court could order the Government
to perform, at a cost of billions of dollars, something which, for purposes of a damages action,
the Government has no duty to perform.

24  In soliciting comments, the notice of proposed rulemaking questioned "the
compatibility of [direct] payments with the Secretary's legal obligation as trustee to obtain the
information regarding payment history that is needed to perform the necessary accounting."  65
Fed. Reg. at 43,880.  The final rule makes clear that direct payments lie outside the scope of the
1994 Act accounting requirements.  See Trust Management Reform:  Leasing/Permitting,
Grazing, Probate and Funds Held in Trust, 66 Fed. Reg. 7068, 7080 (Jan. 22, 2001).
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by the lessee were accurate.  Instead of supporting any direct-pay accounting, Brown seemingly

contradicts it by holding that an alleged failure to verify transactions, a duty not unlike that

discussed in the 1960 Solicitor's opinion, was not actionable absent a statute or regulation

imposing such an obligation.23

Interior requires tenants to maintain payment records to assist in resolving disputes that

might arise.  The system was discussed when Interior proposed revising its surface leasing

regulations and sought comments on whether to continue to allow direct payment to Indian

landowners.  See Proposed Rule - Trust Management Reform:  Leasing/Permitting, Grazing,

Probate and Funds Held In Trust, 65 Fed. Reg. 43,874 (July 14, 2000).24  Subsequently, the

notice accompanying publication of the final regulations contained the following statement:

Consistent with the majority of comments, the final regulations continue
to provide for direct payment to Indian landowners for leases on their trust lands,
as long as direct payment is a specific term in the lease or permit.  In order to
ensure that the Secretary can properly enforce lease and permit payment terms,
leases and permits authorizing direct payments must require that tenants maintain
documentary proof of payment.  Several respondents suggested that the Secretary
should require that proof of payment be submitted to the agency with every direct
payment.  However, such a requirement would be inconsistent with historic
practice and would result in an unsustainable drain on agency resources.  Absent a
system for tracking such notices, the requirement would not produce the desired
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goal of ensuring prompt enforcement of payment of trust income.  Further, it
would be far less effective than relying on the Indian landowner to advise the BIA
immediately upon discovering that a payment has not been made and requesting
enforcement assistance.  Therefore, the final regulations provide that the Indian
landowner notify the Secretary that a required payment has not been made.  The
Secretary then will take prompt and effective action based on that specific
information.  The Department continues to recognize the advantages to Indian
landowners of direct payments.  However, this advantage necessarily brings with
it increased responsibility of Indian landowners to assist in the enforcement of
non-payment of their leases and permits.  With this regulatory change, Indian
landowners who opt for and negotiate direct payments are clearly notified of their
responsibilities to notify the BIA of late payments.  Similarly, tenants are notified
both by these regulations and in the lease itself that documentary proof of
payment will be necessary to demonstrate that a payment was timely made in the
correct amount due, should there be any question about a payment.

Trust Management Reform:  Leasing/Permitting, Grazing, Probate and Funds Held in Trust, 66

Fed. Reg. 7068, 7080 (Jan. 22, 2001).  The final rule also made clear that Interior was not

undertaking any obligation to manage or account for direct payments:

The Department is not taking on any obligation to manage or account for funds
paid directly to Indian landowners that are not actually held in trust by the United
States.  This is consistent with section 102(a) of the American Indian Trust
Management Reform Act of 1994, 25 U.S.C. [§] 4011.  Although we invited the
public to comment on the question of accounting for direct payments, no specific
recommendations were received beyond a general recommendation to collect
proof of payment.

Id. (emphasis added).

Moreover, Interior's trust fund regulations do not permit the deposit of "direct pay" funds

into an IIM account unless the direct payment cannot be effectuated.  The regulations provide

that Interior "will not accept funds from sources that are not identified in the table in [25 C.F.R.]

§ 115.702 for deposit into a trust account."  25 C.F.R. § 115.703.  That table includes only those

direct pay funds that have been returned by mail to the payor as undeliverable.  25 C.F.R. 

§ 115.702 (Interior "must accept proceed[s] on behalf of . . . individuals from . . . [f]unds derived
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directly from trust lands, restricted fee lands, or trust resources that are presented to the

Secretary, on behalf of the . . . individual Indian owner(s) of the trust asset, by the payor after

being mailed to the owner(s) as required by contract (i.e. direct pay) and returned by mail to the

payor as undeliverable.") (emphasis added).  Thus, Interior's direct-pay program accommodates

the desires of IIM account holders to be more involved in the management of their financial

affairs and to enjoy greater privacy about the details of those financial affairs.   

A 1965 Solicitor's opinion, see II Opinions of the Solicitor of the Department of the

Interior Relating to Indian Affairs 1917-1974, at 1949, 1965 WL 12755 (Sol. Gen.) (Feb. 17,

1965), also cited by Plaintiffs, Pl. Br. at 24, states that direct-pay revenues are trust assets,

subject to the Secretary's authority, until the payments are actually made.  This would, for

example, permit the Secretary to take control of a future stream of payments to protect an

incompetent beneficiary.  However, until such a point is reached, if ever, direct-pay revenues are

not deposited in IIM accounts, and we are aware of no authority, including the 1965 opinion,

requiring that Interior account for such funds.

For Interior to account for direct payments, Interior would have to have either eliminated

direct-pay (which would be contrary to the strong preferences of beneficiaries) or created a

cumbersome and costly monitoring system.  Both options would frustrate "the objective of an

orderly withdrawal of Government supervision of Indian affairs."  Comptroller General, Audit

Report to the Congress of the United States, Administration of Individual Indian Moneys by

Bureau of Indian Affairs, Department of the Interior, Transmittal Letter at 1 (Nov. 1955).

The policy of Congress, as declared in House Concurrent Resolution 108,
Eighty-third Congress, is that Indians within the territorial limits of the United
States should assume their full responsibilities as American citizens as rapidly as
possible.  The withdrawal of the Bureau [of Indian Affairs] from IIM activity in
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accordance with this policy is dependent to a great extent on finding solutions to
problems encountered in administering Indian lands.

Id. at 23 (emphasis added).  The Comptroller General's report further states as follows:

To reduce the number of individual Indian money accounts, to reduce the
cost of administering the IIM activity, and to assist in the eventual elimination of
the activity, we recommend that the Commissioner [of Indian Affairs] require the
appropriate area officials to:

* * * 
Review all leases and permits on which payments are made to the Bureau

and to have such payments made directly to Indian lessors or permitters whenever
possible.

Id. at 27 (emphasis added); see also H.R. Rep. No. 1093 (1955), reprinted in 1955 U.S.C.C.A.N.

2691, 2692 (citing "long-term objective of removing restrictions from Indian lands as rapidly as

the Indian owners become able to handle their own affairs without assistance from the Federal

Government").

 Finally, the law of private trusts offers no support for a direct-pay accounting because

direct payments to beneficiaries are unknown in private trust administration.  See Tr., June 2,

2003, p.m., at 72-74 (J. Langbein).  Professor Langbein testified during the Phase 1.5 trial that

the "ability on the part of beneficiaries of certain of the land interests to, in effect, withdraw the

trust assets from the direct management of the trustee, and have the beneficiary do its own

leasing or other management decisions with respect to the trust property . . . is not something that

I recognize in the law of trusts, normally in ordinary trust practice."  Tr., June 1, 2003, p.m., at

72-73.  Plaintiffs characterize this testimony as indicating that the direct-pay system is somehow

flawed.  Pl. Br. at 25.  To the contrary, it illustrates that the statutory trust in this case is

governed by policy determinations having no analog in the private sector.

As the Supreme Court has noted,
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the [General Allotment Act of 1887] removed a standard element of a trust
relationship by making "the Indian allottee, and not a representative of the United
States, . . . responsible for using the land for agricultural or grazing purposes." 
Id., at 542-543, 100 S.Ct. 1349; see id., at 543, 100 S.Ct. 1349 ("Under this
scheme, ... the allottee, and not the United States, was to manage the land.").  We
also determined that Congress decided to have "the United States 'hold the land    
. . . in trust' not because it wished the Government to control use of the land . . .,
but simply because it wished to prevent alienation of the land and to ensure that
allottees would be immune from state taxation."  Id., at 544, 100 S. Ct. 1349.

 
United States v. Navajo Nation, 537 U.S. 488, 504 (2003) (quoting United States v. Mitchell,

445 U.S. 535 (1980)); cf. United States v. Algoma Lumber Co., 305 U.S. 415, 420-21 (1939)

(Secretary of Interior's prescribing form of contract and approving Indians' contract with lumber

company did not involve assumption of contract obligations by the Government).  The policy

objective of Interior having limited control over the Indian owners' use of their land is

inconsistent with Interior having a degree of control over direct payments from such use that

would carry a corresponding obligation to account.

In sum, neither the Complaint, the 1994 Act, federal policy, nor trust law supports

Plaintiffs' claim that the historical accounting should embrace direct payments.

5. Land Holdings And Land Accounting Are Not At Issue In This Case

Even though the Complaint seeks only an accounting of IIM funds, Plaintiffs now

demand that Interior also account for all land held in trust for individual Indians since 1887. 

Cobell V held that the 1994 Act requires "defendants to provide plaintiffs an accurate accounting

of all money in the IIM trust held in trust for the benefit of plaintiffs, without regard to when the

funds were deposited."  91 F. Supp. 2d at 58 (emphasis added); see also Cobell v. Norton, 226 F.

Supp. 2d 1, 116 (D.D.C. 2002) ("[T]he defendants must provide plaintiffs an accurate accounting

of all money in the IIM trust.") (emphasis added).



25  A tract identified in Hodel v. Irving, 481 U.S. 704 (1987), illustrates the complexities
that may arise as trust land becomes increasingly fractionated:

Tract 1305 is 40 acres and produces $1,080 in income annually.  It is valued at
$8,000.  It has 439 owners, one-third of whom receive less than $0.05 in annual
rent, and two-thirds of whom receive less than $1.  The largest interest holder
receives $82.85 annually.  The common denominator used to compute fractional
interests in the property is 3,394,923,840,000.  The smallest heir receives $.01
every 177 years.  If the tract were sold (assuming all 439 owners could agree) for
its estimated $8,000 value, he would be entitled to $0.000418.  The administrative
costs of handling this tract are estimated by the Bureau of Indian Affairs at
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As noted above, the certified plaintiff class consists solely of IIM account holders. 

Plaintiffs thus lack standing to seek a land accounting for landowners who are not IIM account

holders, either because they are direct-pay recipients or because their land holdings produce no

revenues.  See also Cobell v. Norton, 391 F.3d 251, 254 (D.C. Cir. 2004) (corpus of the trust in

this case "consists of the revenues derived from land . . . .") (emphasis added).

Plaintiffs also rely on duties beyond the 1994 Act but fail to cite any other statute or

regulation imposing an enforceable duty to perform a land accounting.  Plaintiffs' lands

accounting requirement does not even pretend to lie within the scope of the accounting which

Congress envisioned.  It would require Interior to reconstruct the entire process of

"fractionation" of land that, as the Misplaced Trust Report at 28 observed, has yielded over the

past century land ownership interests recorded to the forty-second decimal point.  See also id. at

28 n.94 ("One 320-acre tract at the Standing Rock reservation has 542 owners, including 531

individual Indians and 11 tribal or other owners. . . .  The land size equivalent of the smallest

ownership interest in that tract is smaller than the dimensions of this page [0.35 square feet or

7.1 inches by 7.1 inches].").  This endeavor (assuming that it is even feasible) would dwarf the

task of accounting for the funds in the IIM accounts.25



$17,560 annually.

Id. at 713.

26  Plaintiffs argue without basis that Interior has "impermissibl[y]" excluded from its
historical accounting "Youpee interests and trust revenue generated therefrom."  Pl. Br. at 36. 
"Youpee interests" are highly-fractionated interests in allotted Indian lands that escheated to
tribes under the Indian Land Consolidation Act ("ILCA") before the Supreme Court ruled those
transfers to be unconstitutional in Babbitt v. Youpee, 519 U.S. 234 (1997).  Since 1997, BIA has
been working to divest the Tribes of the escheated interests and return the interests to the proper
owner.  QR28 at 39 n.3 (Feb. 1, 2007).  Interior has not excluded the "trust revenue generated"
from Youpee interests from its historical accounting.  Nowhere in the 2003 Plan or 2007 Plan is
the Youpee issue even mentioned.  Plaintiffs erroneously conclude that such revenue was
excluded based on Special Trustee Ross Swimmer's Trial 1.5 testimony, which indicated that
even as of 2003, revesting of Youpee interests had not resulted in IIM account transactions.  Tr.,
Phase 1.5 Day 36 p.m. at 62, cited in Pl. Br. at 35. Thus, any IIM revenue generated from
revesting thereafter would not have occurred as of the December 31, 2000 end date of the
historical accounting. 2007 Plan at 4; accord 2003 Plan at II-4. Nevertheless, such IIM revenue
would appear in current accounting statements mailed quarterly to IIM account holders since the
end of calendar year 2000.  QR29 at 37.

33

Moreover, even if a basis existed to require an accounting of current trust lands, of the

twenty to forty million acres of land that were allotted between 1887 and 1934, only about

eleven million acres are owned by individual Indians today.  Cobell V, 91 F. Supp. 2d at 80. 

Thus, wholly apart from any other issues, a land accounting would have Interior devote scarce

resources to document the history of lands that are no longer held in trust.

Finally, while a relationship exists between land ownership and Land-Based IIM

accounts, a land ownership accounting – or a boundary adjustment following a cadastral survey

– would not change either the current balances in the IIM accounts or the transaction histories

leading up to those balances and, therefore, would be irrelevant to this lawsuit.  The correction of

such errors, regarding either land or money, is an asset management issue that would have to be

the subject of a separate administrative, legislative, or judicial proceeding.26



27  In Shoshone Indian Tribe v. United States, 364 F.3d 1339 (Fed. Cir. 2004), cert.
denied, 544 U.S. 973 (2005), the Federal Circuit ruled against the United States with respect to
the statute of limitations, but its ruling was based not on a lack of "repudiation," but instead on
the appropriations rider that has been enacted annually since 1990.  The rider states:
"[N]otwithstanding any other provision of law, the statute of limitations shall not commence to
run on any claim concerning losses to or mismanagement of trust funds, until the affected tribe
or individual Indian has been furnished with the accounting of such funds."  Pub. L. No. 101-
512, 104 Stat. 1915, 1930 (1990).  (The precise wording has changed over the years.).   The
Federal Circuit held that the rider operated to revive even claims for which the statute of
limitations had already expired in 1990. 
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6.  Statute Of limitations and Laches

Defendants raised statute of limitations and laches defenses in a summary judgment

motion preceding the Phase 1.5 trial.  See Defendants' Corrected Memorandum Of Points And

Authorities In Support Of Motion For Partial Summary Judgment Regarding Statute Of

Limitations And Laches (Jan. 31, 2003) (filed under seal) (Dkt. 1782).  Therein, Defendants

argued that, given the general six-year statute of limitations in 28 U.S.C. § 2401 and tolling

language appearing in an appropriations rider that has been enacted annually since 1990, claims

for an accounting of transactions six years prior to 1990, or October 1, 1984, were time barred. 

In April 2003, the Court ruled that claims for "trust mismanagement," including failure to

provide an accounting, cannot accrue for purposes of 28 U.S.C. § 2401(a) "until the trustee has

repudiated the beneficiary's right to the benefits of the trust."27  Cobell v. Norton, 260 F. Supp.

2d 98, 105 (D.D.C. 2003). 

Defendants briefed the statute of limitations issue in both appeals of this Court's

structural injunction; however, neither appellate decision addressed the issue.  As it currently

stands, this Court's ruling would allow Indian beneficiaries to sue for any claimed breach of trust

occurring at any point in the history of the Indian trust, even if the beneficiary had full
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knowledge of the alleged breach and failed to bring an action within the six-year limitations

period.  That is the case because the trust relationship between the Federal Government and

Indian tribes and individual Indian beneficiaries is established by statute and thus cannot be

"repudiated," as the Court would require.  In conflict with that view, courts have repeatedly held,

without discussing any "repudiation" of the trust, that actions brought by Indian beneficiaries for

breaches of trust are barred by the applicable statutes of limitations if the beneficiaries knew or

should have known of the alleged breach.  See, e.g., United States v. Mottaz, 476 U.S. 834, 843-

44 (1986); Sisseton-Wahpeton Sioux Tribe v. United States, 895 F.2d 588, 592 (9th Cir. 1990);

Hopland Band of Pomo Indians v. United States, 855 F.2d 1573, 1576 (Fed. Cir. 1988); cf. City

of Sherrill, New York v. Oneida Nation, 544 U.S. 197 (2005) (tribe's claim against municipality

barred by laches).  Moreover, it is long established that the limitations period in 28 U.S.C. §

2401 applies to both legal and equitable claims.  See Blassingame v. Secretary of the Navy, 811

F.2d 65, 70 (2d Cir. 1987); Geyen v. Marsh, 775 F.2d 1303, 1306-07 (5th Cir. 1985).  Indeed,

that limitations period has been applied in Indian trust cases presenting claims for equitable

relief.  See Sisseton-Wahpeton, 895 F.2d at 592; Christensen v. United States, 755 F.2d 705, 707

(9th Cir. 1985).

In sum, Defendants adhere to the position stated in their January 2003 summary

judgment motion regarding the statute of limitations and laches.

B. Interior's Plan Meets The Legal Requirements For And Accommodates The Practical
Limitations Upon The Accounting Congress Ordered It To Perform                           

The following discussion, relating to the nature of the historical accounting, is provided

for the Court's information and to respond to arguments asserted by Plaintiffs.  It is to be

distinguished from the foregoing discussion of the "scope" issues, which the parties believe can



28  In this case, the corpus of the trust, "consists of the revenues derived from land . . . ." 
Cobell v. Norton, 391 F.3d 251, 254 (D.C. Cir. 2004).
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be resolved before the October trial.

1. The Secretary Has Discretion And Flexibility In Determining How The
Accounting Should Be Accomplished                                                   

Interior's statutory accounting duty is "construed in light of the common law of trusts." 

Cobell v. Babbitt, 52 F. Supp. 2d 11, 22 (D.D.C. 1999).  However, even if that duty were

construed "to conform with" common law, the very different standard seemingly argued by

Plaintiffs, the common law adds little specificity to govern choices of methodology.  The Court

of Appeals held that section 102 of the 1994 Act requires "reconciling the accounts, taking into

account past deposits, withdrawals, and accruals."  240 F.3d at 1102.  The court also held that an

"adequate" accounting is one that is "sufficient to serve the purposes for which a trust accounting

is typically conducted."  Id. at 1103.  Therefore, the accounting "must contain sufficient

information for the beneficiary readily to ascertain whether the trust has been faithfully carried

out." Id. (quoting White Mountain Apache Tribe of Ariz. v. United States, 26 Cl. Ct. 446, 449

(1992)).  The Court of Appeals also noted that "[i]t is black-letter trust law that '[a]n accounting

necessarily requires a full disclosure and description of each item of property constituting the

corpus of the trust at its inception.'"  240 F.3d at 1103 (quoting Engelsmann v. Holekamp, 402

S.W.2d 382, 391 (Mo.1966)).28

Notwithstanding these statements, a "black-letter trust law" definition of an accounting

remains elusive even beyond the confines of this case.  During the Phase 1.5 trial, Professor John

Langbein of Yale University, the Government's expert and a leading American authority on trust

and fiduciary matters, testified that the terms "account" and "accounting" are no longer even
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used in the Uniform Trust Code because of confusion surrounding their meaning.  He testified

that five distinct meanings of "account" or "accounting" exist in trust practice.  Tr., June 2, 2003,

p.m., at 85 (J. Langbein).

Nor has any more rigid standard been established to define a government-specific duty to

account.  Under the Indian Claims Commission Act, the Court of Claims held that availability of

the general law of fiduciary relationships in making determinations involving the United States

as a trustee

does not mean . . . that all the rules governing the relationship between private
fiduciaries and their beneficiaries and accountings between them necessarily
apply in full vigor in an accounting claim by an Indian tribe against the United
States.  [Such inapplicable rules might include] the principle that once a breach of
fiduciary duty is merely charged (without any supporting material), the
beneficiary is entitled to recover unless the fiduciary affirmatively establishes that
it properly discharged its trust, and the theory that failure to render the precise
form of accounting required may be sufficient, in and of itself, to establish
liability.

Navajo Tribe of Indians v. United States, 624 F.2d 981, 988 (Ct. Cl. 1980).

Congressional statements, both pre- and post-1994 Act, indicate that Congress intended

the accounting under the 1994 Act to be judged by practical standards and that Congress

understood the project would take a long time to complete.  In its report accompanying H.R.

4833, the bill ultimately enacted as the 1994 Act, the House Natural Resources Committee

discussed the Misplaced Trust Report previously issued by the  House Committee on

Government Operations.  H.R. Rep. No. 103-778, at 10.  The Misplaced Trust Report described

costly efforts by the Bureau of Indian Affairs ("BIA") in the early 1990s to conduct a complete

audit and reconciliation of all IIM accounts and concluded that "it might cost as much as $281

million to $390 million to audit the IIM accounts at all 93 BIA agency offices."  Misplaced Trust



29  The Court further noted that "[a]bsent such misconduct or negligence, however, the
cost of an accounting would fall on the trust estate itself, which, as we said before, would
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Report at 26.  The Report continued:

Obviously, it makes little sense to spend so much when there was only $440
million deposited in the IIM trust fund for account holders as of September 30,
1991.  Given that cost and time have become formidable obstacles to completing
a full and accurate accounting of the Indian trust fund, it may be necessary to
review a range of sampling techniques and other alternatives before proceeding
with a full accounting of all 300,000 accounts in the Indian trust fund.  However,
it remains imperative that as complete an audit and reconciliation as practicable
must be undertaken.

Id. (emphasis added and footnote omitted).

The Court of Appeals summarized post-1994 Act Congressional sentiment as follows:

Congress's post-1994 appropriations fall equally short of
supporting a mandate to indulge in cost-unlimited accounting – in fact, they
suggest quite the opposite.  Our analysis in Cobell XIII of the fiscal year 2004
appropriations bill, Pub.L. No. 108-108, 117 Stat. 1241 (2003), quoted [Senator
Dorgan's] conclusion that completing the judicially ordered accounting would be
"nuts."  392 F.3d at 466.  More importantly, Congress later limited Interior's
annual expenditures for historical accounting to $58 million for two years in a
row.  See Pub.L. No. 108-447, 118 Stat. 2809 (2004) (appropriating funds for
fiscal year 2005 for the operation of trust programs for Indians, "of which not to
exceed $58,000,000 shall be available for historical accounting");  Pub.L. No.
109-54, 119 Stat. 499 (2005) (appropriating such funds for fiscal year 2006, "of
which not to exceed $58,000,000 from this or any other Act, shall be available for
historical accounting").

Cobell XVII, 428 F.3d 1070 at 1075.  The $58,000,000 was appropriated for both individual and 

tribal historical accounting activities.

In this case, the issue of cost is especially relevant.  Plaintiffs contend that "no precept of

the common law constrains the cost" of an accounting where "a trustee has by misconduct or

negligence made a proper accounting more difficult."  Pl. Br. at 17 (quoting Cobell XVII, 428

F.3d at 1075).29  Although Plaintiffs characterize this as the holding of the Court of Appeals, the



automatically give private beneficiaries an incentive not to urge extravagance.  Cobell XIII, 392
F.3d at 473."  428 F.3d at 1075.
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Court of Appeals not only did not so hold but also foreclosed their argument in the next sentence

of its opinion.  The Court noted that, while the 1994 Act faults the Government's management,

"the Act's general language doesn't support the inherently implausible inference that [Congress]

intended to order the best imaginable accounting without regard to cost."  428 F.3d at 1075

(emphasis added).  The Court continued:

Nor does the Act have language in any way appearing to grant courts the same
discretion that an equity court would enjoy in dealing with a negligent trustee.
Congress was, after all, mandating an activity to be funded entirely at the
taxpayers' expense.

Id.  Later in the opinion, the Court stated that

[u]nder the circumstances presented here, neither beneficiaries' preferences nor
the absence of precedent, nor the combination, could properly be deemed
controlling.  Where trade-offs are necessary because it is costly to increase
accuracy, the preference of a party that will bear none of the monetary costs can't
sweep the cost issue off the table.  And in the situation here, where common law
precedents don't map directly onto the context, the absence of precedent tells us
little.

Id.

Indeed, if all common law precedents "map[ped] directly onto the context," 428 F.3d at

1078, their rigorous application "would turn out to be a Pandora's box, eliminating a vast portion

of the Plaintiff class."  Langbein Report at 5.  That would follow from the common law principle

that "the trustee is entitled to reasonable compensation out of the trust estate for his services as

trustee . . . ."  Id. (quoting Restatement (Second) of Trusts § 242 (1959)).  Service fees

commensurate with the costs of maintaining IIM accounts, which are not charged, would result

in many thousands of those accounts either never coming into existence or being extinguished



30  Table IV-1 in the 2003 Plan showed funding assumptions of $15.35 million in FY
2003, $100 million in FY 2004-FY 2006, and $19.725 million in FY 2007, for a total cost of
$335.075 million.

31  For example, as the Historical Accounting Project Document explains, in light of
congressional funding and the experience of work performed to date, if Interior retained the
sampling plan described in the 2003 Plan, the historical accounting work would not be
completed for decades.  See Historical Accounting Plan Document, Exhibit III at pages 4-5.
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through insolvency because administrative costs often exceed the value of the accounts.  See,

e.g., QR29 at 15 ("As of March 31, 2007, there were 19,241 accounts that have a $.01 - $1.00

balance with no activity for the previous 18 months.  The total sum in these accounts is

$5,517.55."); Report to Congress (July 2002) at 30, Table 3-1 (showing 143,744 "medium value"

accounts with a total balance as of December 31, 2000, of $1 million, or average balance of less

than $7.00).

Interior's 2003 Accounting Plan was predicated upon receiving appropriated funding of

approximately $100 million each year up to the current year.  See 2003 Accounting Plan at Table

IV-1.30  Congressional funding has never come close.  To date, Interior has spent the money

appropriated by Congress – approximately $127.1 million, or less than forty percent of the

funding assumed in the 2003 Accounting Plan.

Because Congress has not fully funded Interior's requests for the historical accounting

work in the 2003 Accounting Plan, Interior has properly reevaluated competing considerations,

including, but not limited to, the costs and delays associated with some of the testing and

reconciliation activities contemplated in the 2003 Accounting Plan.31 

Interior's Plan recognizes the realities of congressional support for the 2003 Accounting

Plan and contemplates completion in FY 2011, predicated upon congressional appropriations
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totaling $144 million, or $36 million per year.  While seeking funding for the 2007 Plan, Interior

also will need to seek appropriations to fund historical accounting work related to tribal accounts

and Special Deposit Account ("SDA") work.  The total funding requests for tribal and SDA work

will likely exceed Interior's requests related to the 2007 Plan.  Congressional appropriations will

continue, therefore, to affect significantly Interior's ability to achieve the goals of the 2007 Plan.

In the absence of a "definitive balance between exactitude and cost," Cobell XVII, 428

F.3d at 1076, Interior is owed "substantial deference" in choosing how to meet the accounting

obligation.  Id.; see also Cobell v. Norton, 455 F.3d at 305 ("court of equity will not interfere to

control [trustees] in the exercise of a discretion vested in them by the instrument under which

they act") (quoting Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 111 (1989)) (original

brackets and emphasis); Restatement (Second) of Trusts §§ 186-87 (1959) (trustee is granted

powers "necessary or appropriate to carry out the purposes of the trust" and the exercise of those

powers is "not subject to control by the court, except to prevent an abuse by the trustee of his

discretion").

2. The Phase 1.5 Trial Discredited Plaintiffs' Impossibility Theory

The record of the 2003 Phase 1.5 trial disproves Plaintiffs' insistence that the accounting

their Complaint seeks to compel is impossible because relevant records are unavailable.  In the

Phase 1.5 trial, professional historians, Edward Angel and Alan Newell, testified a combined

total of seven days regarding the work they have performed to assist Interior to close gaps in

historical records.  Their contributions have included locating document collections, developing

search plans and finding aids, producing a catalog of record repositories, providing reservation

and allotment histories, and creating a database regarding production and value of certain natural



32  The existing historical record includes, among many collections of records, a massive
volume of documents from the "settlement of accounts" process whereby, over a period of
several decades, the accounts of Indian Service Special Disbursing Agents were subject to
examination by representatives of the GAO or Treasury.  Defendants dispute and object to
Plaintiffs' assertions, Pl. Br. at 14-16, regarding the settlement of accounts process, the veracity
of representations made to the Court, and the disclosure of information by government counsel. 
In any event, Interior's Plan does not rely upon any theory regarding the settlement of accounts
process that would be foreclosed by rulings of the Court.  The vast historical record regarding
the settlement of accounts process could  provide support to certain determinations to be
made regarding the historical accounting that is being performed, not justify not performing one.
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resources on Indian lands over a nearly 100-year period.  See Expert Report of Edward Angel,

Feb. 28, 2003 (Dkt. 1839); Expert Report of Alan Newell, Feb. 28, 2003 (Dkt. 1841).  The

historians' expert opinions regarding the availability and utility of records to perform the

historical accounting32 withstood attack by the Plaintiffs.

The Government also presented detailed evidence regarding the IIM accounts of the

named Plaintiffs and their predecessors-in-interest.  This was the so-called "Paragraph 19"

project, which referred to paragraph 19 of the First Order for the Production Of Information

(Dkt. 16).  Mr. Robert Brunner, who oversaw the work of the consulting firm engaged in

connection with the document collection effort, and Mr. Joseph Rosenbaum, who reviewed the

collected documents under a contract with Ernst and Young, testified a combined total of three

and a half days regarding the painstaking collection process and analysis of the results.  Plaintiffs

were provided electronic copies of the documents along with software linking accounts with

transaction listings and supporting documentation.  Mr. Rosenbaum's expert report of February

28, 2003 (Dkt. 2186) (under seal) found no indication that the transaction listings were not

substantially accurate or that the transactions recorded were not substantially supported by

contemporaneous documentation.  Mr. Rosenbaum found only one transaction that was not



33  Mr. Cason is the Associate Deputy Secretary of the Interior.

34  Moreover, as Interior's quarterly reports have indicated, since the Phase 1.5 trial,
Interior's collection of documents has become more robust as the Lenexa project has collected
and indexed relevant documents.  See also "Historical Accounting for Individual Indian Money,
A Progress Report," Exhibit IV to the Historical Accounting Project Document.
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recorded in the available ledgers – a collection of $60.94 that was incorrectly credited to the IIM

account of an individual with a similar account number.  Id. at 3, ¶ 3.

It has never been disputed that Interior will encounter gaps in transaction histories or

supporting records as the historical accounting proceeds.  Interior's 2003 Plan did not require that

all documents be found,  see Tr., June 4, 2003, p.m., at 82-84 (J. Cason),33 and Interior developed

adaptive strategies to take into account record deficiencies, see id.; Interior's 2003 Plan, at III-9,

13-14, 18-20; Expert Report of Edward Angel, at 46 (Dkt. 1839) ("[B]y making allowances for

missing records, OHTA's plan both addresses gaps in the records and uses other historical

records combined with the forensic abilities of skilled accountants to overcome those gaps.").

To the extent Plaintiffs theorize that insufficient records exist to perform the historical

accounting, they have taken their bite at that apple.  The issue was squarely presented at the

Phase 1.5 trial, and the evidence proved Plaintiffs' theory wrong.34

3. Interior's Historical Accounting Plan Comports Fully With the 1994 Act

Interior's 2007 Plan describes an accounting that comports fully with the requirements of

the 1994 Act.  Arguably, Interior's historical accounting obligation would be satisfied by

providing account holders with a transaction history of "past deposits, withdrawals, and

accruals," Cobell VI, 240 F.3d at 1102, and determining whether the current balance is correct in

light of the account history.  The effort described in Interior's Plan goes further.  Interior is



35  The 2003 Plan included procedures for preparing HSAs for SDAs.  See 2003 Plan at
III-1.  Interior will continue work with regard to these types of accounts, but because they are not
truly a part of the "historical accounting" effort, the work related to these accounts has been
removed from the 2007 Plan.  See 2007 Plan at 26.
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taking significant steps to assess the accuracy of the account histories by reviewing supporting

documentation.  Moreover, Interior is performing numerous system tests to assess the integrity

and completeness of the underlying data.  Interior believes these are prudent steps that will

provide IIM account holders with the best available information about their accounts.

The goal of the historical accounting effort as described in the Plan is to provide each

eligible IIM account holder, as soon as is practicable, with both an account transaction history

and a reliable assessment regarding its accuracy.  See Interior's Plan at 1, 3, 5 ("Executive

Summary" and "Introduction").  The Plan describes an appropriate method for accomplishing

this goal, which entails collecting relevant and available trust records and using those records to

verify the accuracy of the account activity recorded in electronic and paper account ledgers.  In

accordance with the 2003 Plan, Interior has enlisted many top experts in the fields of accounting,

statistics, historic research, trust operations, and other disciplines to compile and review

accounting and transaction records necessary to provide accurate HSAs to beneficiaries in a

reasonable, time- and cost-effective fashion.  See id. at 4-8.

Pursuant to the 2007 Plan, which generally retains the same approach proposed in the

2003 Plan, HSAs are being prepared for three different types of accounts: (1) Judgment

accounts, (2) Per Capita accounts, and (3) Land-Based accounts.35  Descriptions of these types of

accounts may be found in numerous places in the record.  See, e.g., 2007 Plan at 9 (Judgment

and Per-Capita) and 11 (Land-Based).



36  As of the filing of the 2007 Plan, Interior had completed its review for 83,711 of the
96,823 Judgment and Per Capita accounts.  Interior currently plans to defer completion of work
on the remaining Judgment and Per Capita accounts to allow it to focus resources on other
aspects of the accounting work.
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a. Judgment and Per Capita Accounts

For Judgment and Per Capita accounts, Interior has been reviewing and will continue to

review documentation for every underlying transaction – a "transaction-by-transaction

reconciliation" – to assess the reliability of the business records to be utilized to prepare the

HSAs for these types of accounts.36  The rationale for conducting this type of review is described

at page 10 of the 2007 Plan.

b. Land-Based Accounts

The process for reviewing transactions in the Land-Based accounts is more complex for

numerous reasons, such as the nature of revenue sources for land interests and fractionation,

which frequently results in a tract of land having as many as thousands of underlying undivided

and minuscule beneficial interests.  The work is further complicated by the fact that, while a

majority of the Land-Based accounts originated after the introduction of electronic data

processing for maintenance of accounting records, a significant number of accounts have

transactions that were recorded on paper.

To date, Interior's historical accounting activities related to Land-Based accounts have

largely focused on the post-1984 "Electronic Ledger" era, where transactions have been recorded

and maintained in computer systems.  Interior's work in this area has relied upon a combination

of transaction-by-transaction reconciliation activities for individual transactions valued at

$100,000 or more and reconciliation activities for a statistically sampled group of transactions
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with individual values under $100,000.  Based upon this work, Interior was able to confirm that

virtually every Electronic Ledger transaction reviewed was, in fact, accurately recorded and that

the infrequent errors discovered tended to be very small.  See Exhibit III to the Historical

Accounting Project Document at 6-7.  The errors found went both ways, i.e., some favored and

some disfavored account holders, and the errors did not result from fraud or systemic flaws in the

accounting records.  Id.

Interior's activities with regard to Land-Based accounts will continue with regard to the

pre-1985 "Paper Ledger" era.  In its 2007 Plan, Interior has modified its sampling plan, making

adaptations based upon what it has already learned from work to date, in an effort to complete

the historical accounting in a fashion that is both time- and cost-sensitive, while providing IIM

account holders with reliable HSAs, consistent with the 1994 Act.  One of the significant

modifications will involve sampling to assess whether the population of Paper Ledger

accounting records differs materially from the population of Electronic Ledger accounting

records.  If they do not differ, Interior will be able to rely upon conclusions drawn from work

performed to date and apply them to remaining work on the Paper Ledger era.  Interior's Plan at

13.

c. Other Work Contemplated By Interior's Plan

The work described above largely pertains to testing the reliability of transactional

records by selecting transactions and comparing them to supporting documentation.  Interior has

been conducting and will continue to conduct other work, however, to assess the completeness of

the data Interior uses to prepare HSAs – known as "Data Completion Validation" and "Land-to-

Dollars Posting Test" work, see Interior's Plan at 17-19 – and to test the posting of interest to
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accounts, see id. at 19.  When this is completed, Interior will have thoroughly tested the business

records for accuracy, through tests of the entries in the records, and completeness, through tests

to ascertain whether there are omissions in the records.  Id. at 17-19.

The 2007 Plan further includes steps to identify missing addresses for account holders,

known as "Whereabouts Unknown" accounts.  Interior's Plan at 20.  This formidable task

involves thousands of accounts which lack accurate addresses for a variety of reasons.  See

QR29 at 39. 

Finally, Interior's Plan contemplates the creation of an administrative appeals process for

account holders to challenge information contained in their HSAs and to obtain timely and cost-

effective relief.  Such a process will necessarily follow rulemaking through the publication of

proposed regulations, the receipt of public comments, and finalization of regulations.  Interior's

Plan at 20-21.

C. Plaintiffs Overstate Treasury's Limited Role In The Historical Accounting Process

The Court invited Plaintiffs to explain the role Treasury should play in the October 2007

trial, the subject of which is "the methodology and results of the accounting project up to the

time of the hearing."  Memorandum Order at 3 (Apr. 20, 2007) (Dkt. 3312).  But Plaintiffs have

briefed an entirely different subject, apparently in an effort to re-litigate Treasury's liability and

prospective duties.  These issues were decided during Phase 1 of the case.  Treasury can shed no

light on "the methodology and results of the accounting project."  Id.

Interior is responsible for determining the scope and methodology of the historical

accounting.  The 1994 Act specifically requires the "Secretary of the Interior," not the Secretary

of the Treasury, to account for Indian trust funds.  1994 Act, § 102(a).  The Court has stated that



37  Plaintiffs illogically propose that just because certain records evidencing
disbursements prior to October 1990 are unavailable, no such disbursements ever took place, and
that, therefore, all such funds remain in the TGA and are available for disbursement to Plaintiffs. 
Plaintiffs overreach by suggesting entitlement to such a windfall.
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"Treasury's role as trustee-delegate is generally limited to holding those IIM trust funds kept by

Interior on deposit at the Treasury and investing those funds as directed by Interior."  Cobell V,

91 F. Supp. 2d at 21-22.  Treasury also performs central accounting for the Federal Government

and manages some aspects of the Government's finances.  Id. at 11.  Treasury does not maintain

funds for individual beneficiaries.  Id.  While Treasury may provide documents to Interior to

support account administration,37 Interior is responsible for planning and executing the historical

accounting.  The facts about Treasury's role were fully explored during the Phase 1 trial in 1999. 

Plaintiffs have identified no issue relating to these topics on which additional testimony is

necessary.

Plaintiffs' proposed foray into Treasury's more general role as funds administrator would

have as its only objective a search for evidence to try to develop a claim for asset

mismanagement that would lie beyond this Court's jurisdiction.  Their hypothetical overpayment

to one IIM account holder, Pl. Br. at 50-51, would not affect every IIM account holder as

Plaintiffs contend.  Interior administers IIM accounts on an individual basis, and it is accounting

for funds on an individual, not a group, basis.  IIM deposits – like the deposits of multiple

individuals in a private bank – are pooled for investment purposes.  However, the individual

account holders have no property interest in the pooled funds.  Cf. Citizens Bank of Md. v.

Strumpf, 516 U.S. 16, 21 (1995) (a bank account does not consist of "money belonging to the

depositor and held by the bank" but "of nothing more or less than a promise to pay, from the



49

bank to the depositor").  Even if the rules governing private financial institutions were applicable

to the U.S. Treasury, Plaintiffs, who try to impose private trustee standards on the Government

where it suits their purpose, cite no authority that a private trustee's duty to account encompasses

the transactional activity of a depository bank the trustee employs.

If Plaintiffs' commingling hypothesis were correct, that any activity in the pooled fund

affects all account holders, it would not prove that every account holder has an interest in the

pooled fund but would lead to the absurd conclusion that every account holder has an interest in

every other individual's account.  An accounting of the pooled fund, that Plaintiffs seemingly

urge is necessary, would be meaningless because it would be impossible to tell from any

particular transaction affecting the pool's balance whether the change resulted from a correct or

incorrect transaction.  Instead, Plaintiffs' theory would mean that Interior would have to provide

each IIM account holder an accounting not only of transactions in his or her account but also of

every transaction in every other IIM account.  That would be preposterous.

In theory, errors in management of the pooled fund itself could give rise to claims for

damages.  As has been held repeatedly, however, such claims would be outside the scope of this

lawsuit.  Therefore, to the extent that Treasury issues are "on the table" at all, they are, for the

reasons stated above, limited to those Treasury document retention practices necessary for

Interior to complete its historical accounting.

IV.  CONCLUSION

Interior's Plan presents a comprehensive approach to continuing and completing the

accounting mandated by the 1994 Act.  Making optimum use of scarce resources, Interior has

developed a professional organization, invested substantial time and money in gathering and
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organizing records, established sound methodologies, and in the process, completed thousands of

historical statements of account.  Plaintiffs offer no basis to overrule Interior's Plan.
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