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U~l'fEO S TATE....; of Ar 'I'a, 
Pla]nliff·AI'P !'f>. 

,. 
Jus to Fernan lIlAnTl:-;I:Z. (01 :. 1 .• 

Defendants·Apl·,'II"nl ... 
=",0 •• 2-31113. 

United S1ates Com1 "r "\1' •• -3111, 
Fifth Cin'uit, 
Oct. 12, 1973. 

Ddendants were com'icted before 
the Uni ted Statell District Court for the 
Soutlle!"n Distr ict of Florida. William O. 
~Iehrtens, J., of con~pira<:y to imjlOrt 
marijuana, one of !>uch Ihn>e tldl'ndnnts 
was also convicted of II': "II imj>od;ltion. 
p<>S$<:ssion with intenl tD distrih\lte IHld 
with distribution of ms.djuana lind an· 
vlher one of slIch dl·r<cndants was con· 
I idl>d of llc\lIal importation, POlIlleuion 
,,'ilh intent to dist r ibute and with as· 

ulling a fE'.leral officer, and they ap. 
l'I.'.,ll-d. The Court of Appell ls, Simpson, 
Circuit Judge, held that rejection of 

lilty pl!'a of one of defendants on 
l!"h1und that postarrez;t statement might 
have been coerced was not for "good 
I'tllson" lind was rel'er~ible l'ITor, thllt 
IdU'~a l to grant sev('ranc/' tnlllloth('r de· 
fl:ndant was prejudicial error and that 
l'I'id('nee tha t third def, nd"llt hnd 
knowledge of exist, ".(' of CI>r <pirH!.')' 
wa~ not 8ufficitnt tQ 1111,' out a Ibmi!, 
.~ibrc cUlle. 

Vacutl'll unu ~(,t :lsid~ in Illlrt t!.nd 
j'(·m:H1ded with dil'~dions: reversed for 
III\' Idal in pllrt: and rl:\'ers<'d with 
.1i1·,'dions 10 dismiss in part. 

I. ('rlmlm'l.l Law ~(81 
Jury (:;>29(4) 

Entry of plea of guilty docs not 
waive rigbt to trial by jury nnd right to 
n>nrnmt one's accusers in o]X"n court. 

2. Crlminal Law ¢o273(21 
.\ccul<ed ht!.s 110 IIbsolute I'illht to 

I, \(: his guilty pIE-a aCl't'pt('d b)' court. 
F,"I.R'lles Cdm.Proc. rule 11, 18 U.s.C, 
A. 

!. Crlrtlin:,1 Lnw ¢=t:3 (t ) 
F'~l.'ra! judgE' must refuse to acrcpt 

jl'llilty pIt-a wheN' requirements of rulr 
III.'ttinll' forth I'rerE'quisites for acct-pt· 
fmr or lilty pl,'a cannot be mct. Fed. 
nul. s m.Proc. rule 11. 18 U.S.C.A, 

4. C'rJn L I,' C==>2'3(4 ) 
1{'11 to accept or rej(!Ct guilty 

plrll. t, r, lin'ment-s of rules settini!' 
forth pr lui"ites fOl' acceptance of 
pIca hll\'1.' b~ .'11 satisfied, is committed to 
sound judicial discretion of trial judge 
Fed.Rul( Crim, Proc~ rule 11, 18 U.s.r 
A. 
;;, ('r' IW ;>213( H 

I' of nllc sl,tting forth pn· 
I" 1'" (ur n'ptance of guilty pl.-a 
<lfe to ,I.' trilll judge to dctE"rmi 
v.1ll'lhe ~.IIh a plea is I'oluntary lind t 
e"Plodile di. POlIition of postcondction :.1· 
tacks on judgments based on guilty plen!
by providing complete reeord of buis on 
which vII-a was acrepted. Fed.Ruh 
Crim.Proc. rule 11, 18 U,S.C.A. 

6. CrIminal La"" ~273(4) 
Rule .~I tling forth prercqui~ites for 

acceptance of guilty plea was not de
~ign<'d to tiL :"{)I .. rage accE'plance of ~lIilt)' 
pi, ,m ), _'lse trial judge i~,,"· 
e ~y 0 ,h'e ol'er po~sibi!itr of 
II 11 ,11->1<"'111 ;111;1('11. F<il. 
Rtlli I p" 'nIl' II, 18 U.S,CA. 

". , ';-3.1 (1 ) 
It lot crron('{)us to find th:,t 

I. 'lilly 1'1,,11 is knowingly lind \'olunlarily 
entered eH'n in fnce or ncclI~ed's unwill· 
jnglle~S or il'abilily to 110m it guilt whl'I'1,> 
eompE'lling '-""~OI1O ;11'(, I'rl:s~nt for en· 
tering ~. JiJt~, pl,·a. a~ lvn/!: as there leX· 
ists sU)'!;IIItilll .'\'it!"nce of aecusl'd'l 
)' lilt. F' ,no:!' ('rim.PI'OC, rule 11, 113 
U.~('_A. 

II. CrllIIl !I J..aw C:>2'3.1(l) 
\'Oli lltarinE"SS I'Nlllirelllrllt ns pre 

l"(.'quisite for acceptance of guilty plu 
appliel to )",th state and fl.'dera l J.rose· 
l'ution, Fed.R:llu ('rim.Proc, rule 11, 
18 l'$.C.A. 

9. 0illlllll1 l..a\\' C;;2i3.l U) 
Requirements for volunlarine.s of 

guilty pl'lI in fl'utfal proceedings canno'. 
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be less strict than (ederal habeas COrpUI 
standard_ I't,Jie-d to atate prosecutions. 
Fed.RIII~ -.Pr~, rule 11, 18 U.S.C. 
A. 

10. Crimi, 'II, ,I,' ~7S.1(T) 

Que~ti "n ~'heth~r guilty plt'a is vol. 
untarily f'ntl'f<'d is dct('rmined, not by 
whether t!'~':e an~ ('xternal forces induc. 
ing a d,·f,;,,, tnt to plead guilty, but in. 
stead h>' a ,1dcrmination ns to whether 
such rorcco ilre constitutionally accepta. 
ble. F('d.Rules Crim.Proc. rule 11, 18 
U.S.C.A. 

1I. Crim1L II T.., ... ¢:: !73(t) 
If tri~1 :'Jd)!e ill c(,fl\'in('cd by record 

berore hili' :h;,t a guilty pIca is not 
coerced. ;, f',rlher shOwing that plea is 
knowingly ,·:;terc~d and that there uists 
sufficient e\'idence of ~ilt will satisfy 
requiremr nts of rule ~tting forth pre
requi~;' for ::cct·ptance of guilty plea. 
Fl>d,R\,l m.P, rule 11, 18 U.S.C. 
A. 

12. (',:;/l' It 213.1( 1),1166(3) 
1,\",., r rI fl'Cdy admiltt'd his 

guilt ,r h A i;"'ltinl marijuanA 
and 'IT. r.· f. Id ample t'vidt'nce, in. 
depend~nt of accused's postarrest state. 
ment, to con\'ict accu~ed, rejection or ac. 
cused's ,ll"uilty plea on ground that atate. 
ment mi~ht han' bem cOC'reed ..... a~ not 
for "good rt'AH'n" find wn~ re"t'rsible cr. 
ror. Fed.Rulel! Crim.Proc. rule 11, 18 
U.S.C.A.; Crm~J,'hcnRh'e Drug Abuse 
Pre"", Iliol ;, no C?ltrol Act of 1970, § 
1002· r !U' A, § 952(a) , 

S '.\'01(1. and Phruu 
r, uJ ,) ~"n",rucUon. and ... " 

13, (,,' .lnal Lal? '2( 1) 
Granting n! 'n for ae\'t'rance is 

matter ..... ith,n 'lion of trial judge. 
Fed.Ru]t's C, m Proc. rule 14, 18 u.~.C. 
A. 

II. ('ru . • t La... 1163(2) 

When '" <l'I; 'J,. !!1'nJ,<'C'Ii I'('r'l~al to 
grant motion U he .-hould,·rs bur-
den or moJ.:inl • ling that preju. 
dice rUl.Ilting ,1,'nilll or a fair 
trial flowed I lrh re(uSlt I. Fe-d. 
Rules Crim,P' de 14, 18 U.S.C.A. 

@Ollllln:lIULI'¢:o622(3),llG6(6) 
In criminal prose(ulion in which 

crucial question as to certain defendant 
wal! whether he had know1t'dge of plan 
to import mllrijuana or that package 
tak!'n by him from vessel and placed on 
dock conillint'd marijuana, refusal to 
grant se\'t'rance wht'reupon deft'ndant 
Assertedl), would hlll'e been able to ob. 
tain exculpatol")' testimony of codefend. 
Ant, who was only person, other than de. 
ft'ndant. to rebut government's circum
stantial evidence of defendant's knowl
edge of such acts was prejudicial error, 
Fed.Rllles C'rim.Proc. rule 14, 18 U.S.C. 
A.: 18 U.S.C.A. §§ 2, 371; Comprehm. 
~i\"e Drug Abuse Prel'enlion And Control 
Acto( 1970, §§ 401(a), (a)(1), lOO2(pl. 
21 U,S.C.A. n 84.1(a). (a)(1), 952(a), 

16. CrlmlrmJ Law ¢::>SS9 
Coun$f:l for accused was entitled 

prior to retrial on charges of conspiracy 
to import, importation of, possession 
with intent to distribute and distribu. 
tion or marijuana, to present el'idence in 
rl'gard to ..... hether cusloms agents' id('n. 
tifiration of accused was made AI fruit 
of lIupprc~sed postarrest statement Ly 
sccused or had an independent basil. 18 
U.S.C,A. §§ 2, 871; Compreh('n~i\'e 
Drug Abuse Pre\'ention and Control .\l·t 
or 1970, §§ 401(a), (a)(I), 1002(a), 21 
U.S.C,A. §§ 841 (a), (a) (l), 952(a). 

17. ('rlmlnnl Law ¢::>7.33.2(1, I) 
In considt'ring motion for judgment 

of acquittAl, t'\'idence must be considered 
in light mo~t ral'orllble to government. 
logl'tht'l' with all inferences which may 
re.1301111,ly he drawn rrom the fACts; dt'
t""lining i:''luiry being whether there 
il 'Ullst' '1lial e\"idence on which jury 
might na. '>nably base finding that ac. 
cuscd is guilty heyond reasonable doubt. 

18. Criminal Law ¢::>1l44.13(3), 1159,6 
Court of Ap~als function on appeal 

is to eonsidt·r e\"idence in light most fa. 
\'orAble to gowrnmt-nt And to decide, in 
circum~tantial eddence cases, whether 
reasonahle minds could conclude that fl'. 
idence was jncon~istent with hypothe~is 
of accused's innocence. 
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lB. conspil"ll('Y ~17.( 1) 
)Iere assOCIation, without more, 

ducs not 9uffice to demonstrate know]· 
,.dge of conspiracy. 

~O. COl1!>piracy <::=>t8. 1(4) 
Evidence that accused had knowl. 

,.oge of existence of conspirac?' .to im· 
port marijuana was not SufflCH~nt to 
make out II submillsible case on such 
h;lrge. 18 U.s.C.A. § 87 1. 

Jack V. Eskenazi, Federal P ublic De
l,'nder, court·appointed. T . Sakowih. 
A,\;sL Federal Public Defender. Miami. 
Fla., for Martinez and Huila. 

)Irut P. Engel, Da\'id B. Javils, ~Ii· 
ami, Fla .• for Soris. 

Rt,Lt'rl W. RUlIt, U. S. \tty .. J, Danid 
'.tli~, Bruce E. Wagner. "sst. U. S, 
\Ily~ .• )Iiami. Fla. for 1,laintiH·awcllee. 

fltfore BELL, GOLDBERG and 
~DIPSON, Circuit Judgea. 

smpSON, Circuit Judge: 

We re\'iew on this appeal the judi' 
m(-nts of conviction lind aentenee follow. 
ing jury vudicts of guilty of Justo Fer· 
n:m 'I,utin('z, Oswllldo Huilll, and Lor
..,n:tO Padilla·Soris, The charges arose 
from the importation into the United 
St."ltcs of approximately Z8 pounds of 
marijuana. We \'acate or rCH'r~e the 
ror1\'ictions of all three I!Jlpdlanb. <lnd 
nmand for further proc. ',ling); in the 
di<trict COllrt. 

The Fad., 

On .\ugust 16, 1972, agents of the 
'r ;Ieo ~t:,tes CII~toms Sen'ice began 
l]"\dlbnce of the normal docking berth 

"II Ihe ~,Ii"mi RiI'er of the M/V MON. 
TI-:GO. which was due to arril'e that 
"Hning from Turbo, Colombia. From 
\';,nt:lg"e points approximately 100 yards 

cay f!"Om the dock the agents obsrn'ed 
II". ~lOXTEGO dOC'k at approximatdy 

I 7'1t.I''''l;n'III>.l "'10tlo~"rr ..... tlhnltt""",, 
~ .p·nt t.-.ok (nur ~"I'ar"!t I,a. k.ICN r"'m 

II ';ur, II,~ ;"'I,t;'''I;"O I"';n, Iha, rl ... or;J' 
I ~l ··lnJ('. l ... ,dl.h "" mor<:' IL,o _ "-rd • 

• ,.. ~d_l 

<I '," 

!':)Q P)1. that evening. The ~ul'\'ei1-
I n e '.·ltinu<'d into the early morning 
hours llf Augll.';\ 17th. Shortly alter 
1:00 A.:'II. the all'cnlS u~inll' binoculars 
o'lal:'ned J;om('one It':\\'e the l"hip with a 
l.:ld;aie under hi~ lIrm. This person, 
id ... :.lifh,d 1:.ler a, the .~.'f~ndant'Rppel. 
I: nl lIuila. walked 11101 ... ";.-1,, the ship to
w/ll.,l Ihe I,ow, wh..,rc r., I, .·d the pack
UIe on the wharf lind .. ;rned to the 
~hip. A ~hort tim~ J .. r lIuilll came 
\'aek /lnd mO\'ed the parI, ,',,, to a new lo
cation a rew fee t away and once more 
returned to the ship. 

Two of the customs agents at this 
time moved to within a few yards of the 
p,,~ilion of the pack!. 'e and resumed 
th.,ir ~ul'\"{'i11ance, ,\1 )ut 25 minutes 
!:rt~r the ~g('nb "l,tift' "'" brakelights 
of nn nul".-n{.o!,iI~ nl'lIr lrE~house im. 
mt'dintcly "dja<:..,nl to tr. ·,I·h:.rf, Th(oy 
saw a person who was ,,·,tined later 1111 

the defendant·appellant )tartine:i:. walk 
from the direction of the warehouse 10-
ward the place where Huila had last left 
the raekAge. :'Ifartinez pi~ked up the 
package and started ha~k toward the 
parked automobile nellr the warehouse. 
The two customll alentl' watching f rom 
near the package then, ;.Ierged and at
tempted to arrest Martinez., after identi· 
fyin&, thems~l\"es by lItating in English 
thlll th(oy Wl'l"e ' "nited Stales Customs 
lIi{'nts. 

~fHrtlr]{'Z rc ~,'d by ·winiing the 
pach~e in a \\ ;iI[· nrc in th{' direction of 
the lLg..rlt~. Ill' eith{'r relclIRcd the pack· 
age or 101lt his "Tip on it and it slIiled 
into the )fillm i RiI'er, "fnrtinez WIIS 

~ubdued after II short scufMe, whereupon 
one or the agents dO\'e inlo the rh'er and 
retrieved the package chich ~tartinez 
had thrown.t 

While Ihel(> tl"l'nts wue taking place, 
another c1l-~toms agent npproached the 
car in which .!Ilartinez; had ridden to the 
dcinity of the warehou~e. A third man, 
later identified as the c/' 1r1ant.appe]. 

lou,,\ !.ox, "1'I!nl,·~t~ 
llot rUQ. ih,\h~.I".1 I' 0-

'1,·", rrom Ih~ " .. altr. 

.1" '''8tH !('~"Ip, 
, r\~. r,l h II .. 
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lant Padilla-Sorig, had rern;,inr·d in the 
automobile behind the wheel. The ClIS
toms agent attempted to ide·nlify himself 
in English to PadilJn-Soris.t Padilla
Soris started the car at < "',''.! lind drove 
away. Still another Ilj.[ent. waiting in II 
government cchicle at Ih,' (-ntrance to 
the dock area pursu('d Phdilln. Speak
ing Spanish nnd using II It.ud .<peaker he 
identified himself as n cul'>loms n~cnt. 
Padilla-Soris then slopped his vehicle at 
the side of the I'oad and sUI'rE'ndered to 
the agent. 

Martinez and PadiJ!a-~ol'i!l wel"C taken 
to customs headqHartcr~ {vI' inlcrrova
tion. At the ~ame time t1'c _'-!ios!f1llce 
contained in the pacb~, . devcd from 
th!! water was tested. It was <lder
mined that Inc subst"nc~ W IS marijua

"'. 
At the outset 01 the questioning, Mar

tinez signed a wail'er of his .\Iironda 
rights 3 and proceeded to gil'e a state
ment to the customs officials. In the 
course of his statement ;\lartinez fur
ni~hed the name of the man who had 
off-loaded the marijL Lna from the 
;\IONTEGO as lIuila. 

For reallons not 
the t",timony Hui1a 
the same time thut \1 

la-Saris were tak,'n 
orne time later was II 

ti ely 
t , 

, d' from 
,d at 

f'lIdil_ 
ly, I;ut 
1 "·ken 

to customs headquarters for int«rroga
lion. Whether Huilll was arrested be
fore or after he had b(' 'n identified by 
Martinez as the person depo.!iting the 

2. 1t ... :tII Jnt~r AK('(-rlu;'u·,1 II,al ,'",HUB 'IInkp 
Hilly R]'anl.h. 

3. '\lirm><la ". ,\riZOIlIl, I!.~, :-:q ['.~. ~r., SO 
:<.("1. 1002, 16 1..!'A1.:!<i 001. 

4. Tn "inial Ion of: (0 Tid,· !,~ (',.-':.4". St'('. 
31'1, (Ii) Tille' !!! l·.S.C. i'll<:, K.:?ru) ''',,] l'it!e 
18 l".R.C. 8<'C. 2, 11n,1 (iii) 'J'ill., .'1 ".s.C'. 
1':"". 84 ' (n) nil,] ')'ill~ 1'1 ,. 'U'. !,,,, :!. 

5. In ,'i{,l~tio" of 1'111,- ~I I·.~,(' l'. 'II 
(n) (I), 

6. )" "iorAtion "r 'J';II~ I~ t·.';/'':, 111. 

1, lu tl;"'''''i''g Ids I'('f" ~I t;, II", I II" g" ilt)· 
1,IN, Ih~ lrinl ju,IKe al8led: 

"I ('(1II1d ""I. baSt-d On \\'''~1 ~"'ttl",,,, I,u 
fold me mnke 8 ri"tling ".J.I,'b I kH'e 10 

marijuana on the dock is not clear from 
the testimony. 

The grand jury indicted Martinez, 
Huila, and Padilla-Soris chuging: (i) 
Count I: conspiracy to import, (ii) 
Count If, actual importation of, and 
Count IV, possession with intent to dis
tribute a Schedule I controlled sub
stance, to wit the 28 pounds of 
marijuana.· Additionally Count III 
charged Huila with distribution of 
marijuana 3 and Count V eharged Marti
nez with assaulting a federal ofii('er,' 

The Trial 

[ I] The tria! occurred on September 
21 lInd 22, 1972. Prior to the eom
mellcement of the trial, ;\Iartill(,z, 
through his attol"ney, tendered a plea of 
guilty to Count II of the indictment, 
which charged importation of the mari
juana. The prosecution apparently had 
agreed in exchange to dismiss the re
maining charges against Martinez. The 
t!'ial judge, in compliance with Rule 11, 
F.R.Crim.P., questioned Martinez to de
termine whether his plea was knowingly 
lmd \'oluntarily cnlel·cd. In the COUI'se 
of this inquiry, Martinez asserted that 
his w~il-el' of his Mironda rights during 
post-nnt'st intel'rogation had been ob
tainl'd in exchange for n promise by cus
toms agents that "nothing would happ.;>n 
to [him]." This prompted the trial 
judge to refuse to acccpt Martinez' plea 
of guilt~·, on the apparent ground that 
the plea might not have been voluntarily 
entered.1 Counsel for Martinez attempt-

fino! 110"1 he f .... ~I.,· 'h,l ,olunlaril)', ,,1110. 
out Ihe wRh','r of "ny '~,n'tl!uti,,"',l ri8101'. 
lM,1 ,,,illy. Tl,,,,;~ R ",,<l;ng I hR'('- 10 
make IIn,l ) "'''''1 ,10 !t nn 110('- bn<is "r ,,'I'RI 
be l,n_ 111101 rn~." 

('~"",..j for """IIIel ('(1"1'<'11)" I>oint. oul 10 
U8 tl,al l1Jio i~ 1001 A I,,·(''';~e .IalttoCb( or II,e 
r~'lui",'''''''"" "".ler Rule 11. F.RCdm.P .. ror 
·~'·<I'l"nn~e of " ,,,III)' lMa. Th~ ~ntr>' Itf ft 

1·len "r ,uilty ,]0<', il"lee~ wni .. e Il ""'''ber 
"r '-"OMllluti"nal ri~hl" nmoog II,elD Ihe ri,hl 
10 Irial by jurr ami "'f righl 10 ''(Iuf .... nl 
one'. n('('u.e,.. [n QIOl'n eourt. ~[('('aNhr I' . 
L"nll",) :;;1,,1('11. 1900. 39~ l·.~. ~:;O. ~('.{l. 59 

KCI. 1100. 1171. !?'.! L.f:,t2tl 418. 4Uo. }~". 
Rn,IIIallon of II,~ "nIl .... eollOquJ" belween ~IQr' 
tin~~' <'(\u".el nn~ tloe ju~ge 111,11('-81<'8, 1,0"" 
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,jluli""nl rh,"t~, 
'din,lr I I,~'e 10 
I· h,i~ of "'hi 

I)' l .... in!O Out to 
'"h',uem of Ibe 

I-'R.('tim. P .. (or 
11,p "nlty M ~ 

""h'~ ,. "urnllt't 
, 'I,,," tl,~ ri,i>t 
~hl !Q ''01)(roD! 
• 'l{'('Mlb), ,'. 
~. -I."i(l, 400. S9 

qo:, 4:2.:;. 1-:%. 
J b,lwt('u :U.r. 
1"'IIMtn. bQ ..... 
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,. ". '" l"ll ,~d l,~ (1913. 

,J 
ill .. , 
.1<-11 
th.·1. 
thc' 
I" ." 

tho:! distrkt j\ldye that. rip:hts by the Spani!!h ~rl:aking agent 
•. of thc co{'rn·d "tah'm~nt. Ilho interrQgated him lIfter lIrrest . It 

t P<\SS('l\sed suffk .... nt ('vi· ckl'eloI'cd that this cu~t(\ms agent had 
hich to con,jet 11;!l".. Fur· told ) Iartinez that thc trial juelJ<'e wou ld 

1;!;('; hael admitteu his gl,Bt of be informed II!! to wh(,ther he waived hi8 
n'( of importation. Th(· judge right to counsel at Ihc j,,!errogation. 
r I' ~il'tcd in refusing to ILC~~pt This I.:!ft an obvio\l~ in-.pli,·"tion that his 

I ';J 'n<ll-I' thc· circurr;. ~"nl"es. failure to waive right tn ('oun"el would 

II .w "f this rulill.\(. t:"~'" .·1 for 
I';." n ;-: .. ris al this jumlul'c " wcd 
I;ls II' r)]l fur !lc,'erance, l'adiU \' .. ;;i"d 
... ith '.hl'r pr(>·trial motions. " eLl'. 

,,";>.ious to have ;o.[arlinez 3\;;' \,Ie to 
le"tify for Ps!lilla·Soris, ~UPI"" ,his 
d, f.U~l' as "Ia rlinez had orrcn·,: to do 
"arlic.r. The :t\'ailability of this 1 .,: imo· 
'>Y fur Padilla·Soris depended upon )11\1'. 

tinn' pleading guilty and not being on 
tri;l.l \\ hl'n called to the stand. It ap· 
1,,';11'1 d (ertain tllat Martinez wou ld 
I,'f, to tllke the stand at a joint trial 

11, ,II\la·Soris and Huila. The court 
.(. tknied Ule motion [01' sever· 

.... , 
\1 rtil1<'z' cO\ln~el. a member of the 

1',I,hl" nrfcmkr's staff, was court·ap. 
I,,,;,,t~d for both Martinez and Huila, 
110, IIVI\' moved for Se\·el'ance as to Huila, 
I,ruk ling thal failul'e to accept )Iarti· 
'" I' kntlcl'\·d guil ty plea would prejudice 
"11,,,1' !Juila's or Martinez· rights to a 
C,;r trial if his clients were tried 
ju;"t1y." The court denied this "",lion 
.unl the lrial Ilroceetled against .~ll thrre 
d,·(, l"I"lIt~. 

,\, nil' ~"\"'rnrn('nt :'Pjll .... 1Ch(·d the 
• I, "f it:i r: se, it I;ce;,me "r'I'~ ·nt Ihat 
" I! 11 was gin'n nn inco:Ol'ldl' and 

[,!:.J,!e ~I:lt{'m('nt of his ~Ii"llnda 

,I"" ,1", j",I~,. Wa~ rull)' nW"rt· of the 
, ",lr,'IO"'lOI. fvr n"'·"l""1)'-.l of :'>l:.rli,,~~' 
J'ln,! 1,1"1f nn,! O<)me "f th~ 1'r<>I>I~"" 1"<,,,~l b)' 

II "';·I"U .... 1)( ft po",H,I)' "'H,,<,,l >Late-
., I,,,! ... In Ih~ ,'(OliOtlu)' 1<~ ~,nl",l : 

'1'1, ,I [Ib~ l~"'ibll' c"«.·.~1 ""II~m,·u t] 

l-I I., " fi,,~ ground for n [ ..... lLoI"r~1 
H'\' ..... Il,. j"'IC"'~lIl uH,lrr :.!'1 1·.~,('. 

I :.!~"~i wh.·,... he ",,,,,I,] '~)'. 'fl, ,·"e of 
.,." , .. "r" .... i .. " I " .... 11 nh.,~,l ".,,1 ".l,,';th~l 1 
• a_ ,,,hr. 1 ... ·il"S~ 11,,'Y ' .... "1,1 i"t ... ~1",-.l 

" .il>' I ""'. ~I"I 1 wn~ [",101-"'<1. b)' \'Ir!u~ 
,,' " ",,,r,· ,;uu ",hi,·)) ,.-n' .. · ..... ",:ful1y ~x· 
II. .1 from 'ar.' '' 

be construed ILS unwilli11,:nl'ss to cooper· 
ate to his detrimcnt at trial. It \\'118 

also shown that :'Ilartinez WILS told that 
the chuge against him was smuggling 
mariJuana, without mention of II possi
ble cllllrg.:! of aJ;saulling a federal oHio 
cer. On the bllsi~ "r 1";1' disclosures 
the trial judge r"I"d 
wns inallmis~ible 

.t Ihe statement 
I. 

With the n-~"llLti :11" Ilrob[em of 
the cOCI'Ced slallmdlt, \l:.crtinez' counsel 
once more tendered )Iartinez' plea of 
gu ilty to Count II of the indictment, 
The judge at this point appeared more 
favorably disilosed toward acccpt .. mce of 
the plea and Questioned the government 
as to its position. COHrnment counsel 
stated tllat the offer to clrop all charges 
against )lnrtinez other th:," Count II in 
exchange for II pIca of guilty to that 
count was rescinded, since the govern· 
ment had by Ihen undertnk~n Ihe hurelen 
of jll'(lving all of the c"unts. With the 
matter of the gnillr ;,k.:J thus di~p05Cd 
of, the {·oul't·nj p :'~~d, ,\·n c·1 for )Iar· 
linez and Huila ,~,tin ;no\ ,·d that lIui
In's tdnl be scw.i'd ~o )Iarlinez' excul· 
palory testimony could be al'ailable to 
lIuila. Again the SCl'Crance moHon was 
denied and the government rested its 
case in chief. 

, C'o",,,~J IIs.crl .... l Ih~t , .!Lorney 

." .... ',"1<1 ~Xl"<'1 • • ",'il' 

no"" 
,,, Ouila, " ,It ... ·.,. 

woul~ 1.".1 
., • " " tl,e wit· 

nell! .In",!. Wh ,1 .. , I for ~lR r· 

1i"e~ "",I \tuih, ""o"r r"r n ",,\'~rnn'" 
in "i'.,Hie h', "", "'-' In·,,1 il "",I think tl,~ 
Lrinl j,,~~,. ,1. ... ,\,\ I",,·~ ,\,,1),' li1o .. ; e (," the 
hn.i. or Ih~ hW;.".'J;~ ~'''I,I,,~ .. !: "I f",'1 \hBt 
for 1\," Iwo .,f Ih~n' 10 CU I" , ·,1 IW;.,htr, 
I ,..",,1,1 I~' in n 1_'ih1~ I" ,·r ,~,"mCL" 
.\. an "h~rn"I;'·~. Ih~ ~t "J ","""I Ihe 
,'(O".t 10 nN",(nt ~"')II".'r , 1 .. rt'J"""1)1 
lone uf Ihe 1"'0 .h·ftl),1~~I" "b 1,lUtr ...,... 
'I"eol wu ,It";,,d h)' 11,,' ... ,url. 
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At this time, the court granted coun-
8('\'9 motion on behalf of Padilla-Soris 
(or judrment of acquittal as to Counu 
II and 1\- of the indictment. The court 
n·(u..ed. bowen.'r, to direct acquittnl of 
P dilla of the con~piracy charge. The 
trilll tht'n procccded with the presl:'nta-
1; In of eddl'nc:e by the defendants. 

The ca~e was submitted to the jury 
and all d.·fendants were found ,uilty as 
charged of the counu remaining for 
trial. Judgmenta of con\'idion and ~n
lenee ensued, fonowed by appeals by 
each d.·fendant, aM;erting \"ariOllS 
grounds of error in the trial IJelow, 
wh'ch we now C{'In!lidcr. 

.i" /,t, nct of Jfrntinl'Z' Guilty Pica 

2,3} )Iartinez raises a single point 
by his appeal: that error WI.!! committed 
by the trial judge when he refused to 
accept his tendered plea of guilty to 
('\1.,nt II of the indictment against him. 
Con$iderlltion of this question must 
~ art with the well-established proposi· 
tion Ihllt a "crimioal defendant has [no] 
1'Il>lf'"l ute ri/!'ht to hl\\'c his guilty plea I'll'. 

ceI,'...:d by the «IUl1." Lynch \'. Ov('rhol
ser, 1962, 369 L'.S. 70,~, 719, 82 S.Cl. 
1063. 1072,8 L.F.d.2d 211, 220. For ex
ample, a federal judge must refu:<e to flC

('('[It a guilty plea whel"l' the requil"l'
ment.~ of Rule II , F.R.Crim.P., cannot be 
tr.' .. t.' It was for the \'ery reuon thllt 
the' ;ial judge felt thut the voluntari
n~s .' :Indard of Rule 11 was not met 
that he refused to accept Martinez' plea. 
R'lt by II brief ht'aring out~ide the 1'rt'S-

,f the jury, the trial judge could 
r d the barriers in the way of 

"i il~; I' that Martinez' plea was "01-
rt'd. Instead Iho~e barriers 

i ~nt il the lovernmenl had all 
h.od its preSl'ntlition. lind their 

to t al removal eame too late for Mar-
till to ('nter his plea to Count lI. 

,_ Rqle- 11 "-<,\ulrn .. ~ I,,,·r,. ·;I~ 1(> neo 
..... ' "'"" (.r a ".ill.~ 1,],-4 Ik'l I!.~ InHI i''''~ 

r-f •. :...... II,. 'l,f,·- .• b"l I~''''''D' 
.n,. In,1 ,1..r,-cm]ue '),al Il,p 1'10'1 Is 
m1l'!r... hlrii) w;!10 "".ltno,an.llq: (]or 11 ... "I, 

".. nfl:p ~nd !h~ ,."" .. 'lw-u,,,,, of '1.~ 

[4] The d('Ci~ion to accept or reject 
a t~ndered guilty plea. once the require
ments of Rule 11 ha\'e been satisfied, ia 
committed to the "sound judicial diacre· 
tion" of the trial judge, Santobello v. 
~ew York. 404 U.S. 2(i7, 262, 92 S,Ct. 
4!1S. 498, 30 L.Ed.2d 427, 433. But the 
FiNt (ireuit N'Quires that a trial judge 
"mu~t seriously «In~ider lIcct'ptinl a 
tendered plea [of guilty] 
United Stales v. Bednarski, 1 eir. J97 1, 
445 F.2d 364, 366. The District of C0-
lumbia Circuit goes a IItep furthe r, and 
hold!,! that a trial judge should not 
refu~e to aeecpt a guilty plea without 
"good "'1'1;071." :oteCoy v, \'niwd Slates, 
19(;6. 12~ I'$ .. \I'P.O.C. 177, 363 F.2d 
306,301. Since we lack pre..-ro«nt with· 
in our own cin:uit. we will weigb our 
problem in the lilht of these standards. 
The question before us is whether, once 
Ihe requirements of Rule 11 ha.\"e been 
met, "Iood reason" for rejectinl a 
guilty plea exists because of the JIOUibil
ity of later collateral attack on the judg
ment to be entered upon the plea, 

[5.6] One of the purposl'S underlr
'lK R',le II i~ to enable a trial judge to 
deh·rmine whdber a d ... fendant's luilty 
plea i~ \olunlary. ).tcCarlhy v. Pniled 
~tat~. ~94 1..'.5. at 465, 89 S.Ct at 1170, 
22 L.F.d.2d at 42·1 -425. A ~('(ond func· 
tion of Rule 11 is to expedite the dispo
sition ot ~t-con\'iction attacks upon 
judvments ba~ed on guilty pleas by pro
viding a cnmpl"te record of the balli' 
upon which the plea was accepted. Id. 
But the rule i~ not de-!lll!ned to discour_ 
age the acct'ptance of guilty pleas merely 
becauSl' the trial judge is uneasy or ap
prehensh'e O\'er pos~ibility of a subse· 
quent collateral attack. Indeed, Rule 11 
re<;o!!,nitcl the po~_.ibility of such atlacks 
and as just JlOinted out ill designed to 
facilitate their disposition by requiring 
the Irial judge to make a «Implete 

1.1ea.M 

.\ fucll.-r ""l";,,,,~~nl f"r ntu;", 
j~~ut ~_I On • i,1 ... 0( ~ul1JJ' b Ihl the 
/riB1 j ... l~.- .1.1"",,;,,.· 10 1'; •• a,i'(lrtioll ~that 
ILe~ I •• f.'~I, .. 1 I,~.l. for lbe 11I~ •. " Set! 
)1«,,. .. 1,) \. '·n;I,.1 ~tnte.. 1!)(;9. 3!U l·.S. 
1:}9. f<!, :-:.C!. IlfiIl. ~ I"F~"~.I 418. 
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.,rd ~howing the knowing and \"olun_ 
!('< , ,"re of the pIca lind the factual 
\lil")" Il;i .. I., for iL 

t ~ \1] The question of ,'oluntarinesa 
.• R'lle 11 depends also upon inquir_ 

",.," h th I ' 
I'" \0 ddel'mine whet er e pea la 

i.wb" cnteH-d lind whether there ex
~I;J ;, ;:lctu?1 basis for the plea. F.or 
,\~"j,lc, it IS not erroncou~ for a .trull 
jLldj.!o! 10 find (hilt II plea IS knowJngly 
nd loiunt:<rily entered e,'en in the face ;r II defendllnt's unwillingness or inabiH

I)' to 3dmit guilt, wilere eompe11ing rell, 
,"' arc pre!fent for the entering of a 

at' illy rka. liS long as there exists,aub
I ,Lti.11 eddence of the defeh\fant'a 

¥ ,IL" ,\t all e"el1ls, the q\le~tion 
", .. ~ ',,'r a guilty plea ill \'oluntlll'ily en, 
to",1 i, ddermined, not by whtther 
th, \I' an.' edel'nal forces inducing a de
f,."J;uLI to plead guilty ·for Much forees 
.... ill inl'ariably exist-but instead by a 
,I..tl'rmination as to whether these forees 
,lfC ("unstitutionally acceptable, So long 
lUi Ihe trial judge is convinced by the 
n 'nl ],e(ore him that II guilty plea is 

" """rCl'd, a further sllowing that the 
l i~ l.uowingly entered and that there 

I .u(ricil'nt cviclenc(' of guilt will 
fy Ihe n'quin'm,'nt~ of Rule 11. 

12] Aj{;lin~t this Lackgru,lIld we 
,i.·\\" the IIction of the di~!rict conrt 11.8 

,,,,,Inlr), to both the Spi"it lind U}e pur
l'"'''' of Rule 11. In the ril'sl plll('e, it 
t';lllllllt he ~aid that Martinez' guilty \,Iell 
wn~ involuntary in the sense of Rule 11. 
\. we h;l\'e indicated, Mllrtinu freely 
.t, ;1t"01 hill guilt of the charges of im-

10 .1. ", "Ii,,~ " .. \U ... ,J, l!)'o, ·100 I'.R 
~ ;~, 'n S.rl, Iron, 1131', 27 L,~~1.2d Hr.!. 

1... t, \1,r"nloJ ,., \""H,_I SI~11'f'. ."I,rK. 
,,,.) JIL Ih~ '~<I, Il'e ~UI""'~" 

1,1 ILl I(uilb "I .... ",ere ''I<I"il''l'<l "n' 
I'"" I'roo~ ... rbu"," "r tILt ('('<n_thud"n 

,<. 18 !,' , ... ;,,~ ftn.1 ,~'I"nl"'r. Th~ Court h' 
I" ,I, iu" ,ulI,le It dp~. tl,at Ih~ "olun' 
, .. "" r"!,,Ir.:"'~nl "r r.R('rim, I', It, itL 

"I"'i, .. ,,,1 jll ori"in .,,) "alul't'. ,, __ .. ('/I, 

,I",. "II 1.' no '''0'),\ llonl Ib, ",Io"" .. in_ 
... ,,1""'''''1 ".'plie .. "I;k~ ,,, ,t."e "n,1 'td, 
. I '''',· .. '''i .. "., ('I"", ". W,,It,,,rl,101. G 

," I~';I, 41 .• )-'.'.!-l H)lr2, \(11.:3; \\'.d. ~. 
I\" "",I .. , " (";" H~·:!I, ~=:!O l-'.2<t S9~, :JOO; 
II "1'" 1/"haD, :; ("ir, 1000. 3:i6 F.2d 75, 

I"~ . in1 mariju:II1:1. Also liS :o..:;,rline:r.' 
y npl't,t.et!lr urged, Ihf' govern, 

m, lit h:ld amrle evidence, indept'ndent of 
lhe COI:rno ronfl1<sion, to convict Marti, 
nt'1 of the importnt ion eh",r,.,e. It can
not I,e ~·,jd in the circumsl:,nu" pl'c.<,('nt 
th:,t the' ('Xi5tl'nee of a pM~i1)ly coerced, 
p"'I,~rre~t Itlltcment renden'u. :'Ilartinez' 
tf'lhlued j.'ui1t~· I'ka invohmtiJry under 
Rule 11. We hold th:lt til :tion of 
Murtine'!;' plea w:!s not for' Jd rea-
son," :lIld was re"er~ible errOl'. ;o.!cCo), 
\" UnitC!d State~, supra. 

We iterate that it would have been 
~in,ple for the judve to H:mo\'e the 
clt'lld re~ting, in his judl!"m('nt, o\"er the 
vnl"ntarine~s i~~ue. A ,hort hearing 
Ollt of the pITstnce oC Ihe j\. , ;lnd bc
rl'~ trial wn~ LI.)(krway LId have 
dcmonstrlltt'd that :-'Illrtin(''!;' -it,arrest 
slatenltnt wns inadmissible, I'\aetly as 
was later determined. With this deter
mination made, the acceptanc:e of the 
guilty plea, if persisted in, could ha\'e 
followed. This procedure would have 
constituted "serious consideration" of 
acceptance of the guilty plea. United 
!=;tates \', Bednarski, supra , 

Since we filld H· ,t ~Iarti"('t' guilty 
\,I':l .hould hayc b n lit." 'pted ',\'e 1'lIeate 
tht eon\'klicms as to him und('r the re, 

,ining counts, C(>LLllt~ r, 1\' :md V, lind 
n:u::md for I'c~(·nl.'nce ,'!l(kr Couut II 
only, The' trial ('ourt ~hould COl'rect the 
recol'd by sl·tting: nside the jury verdict 
118 to Martinez lind the judgment lind 
8entences tnereunder, followed by an ad
judkntion of guilt under Count 11 upon 

;,~. Si", II" ",IUDI'tri~, ~ll1ll,'j\.d I, «Oil' 

lil"li ... n~! I" ""tu", "",I "ri,lll, il L~ ]""eo! 
II,., • I'lo·~, •• ,n_lilo,I"",,) ir I"'l<\,'m ill 3t~lt 
,oqurt I,,,,,~"\in,,,, ,..ould nol t... ."led UD' 
<"(In.liI,u["".1 In f .... l~r.1 ~rl",;n~t "",""""utlon.. 
O,b,·r,,·i •• M.led, Ib~ ~lul ... m •• u. rn. w"lun' 
'wrln ... In (,..J~"'t """"""UUP ,~''':oOI be I_ 
~trl'1 lit"" (col ..... l b~t~u "rt~. ~IBnd, 
.... ,. a"l,lied 1<) _t,ur I,n _ ",Iou,. 'I'e thfTe
r,,1"<! h.ve no I,,·;.il •• '7 ;., i,lt.., III !l,p «'htUI 
hC a r .... 't .. 1 1'_ ,:, n, I),., rulo· t, .. " ... IUII' 
•• rl~ bid ,Iu"" in II, ,i.·". "r '''"~ «ourl 
1' .......... U"P, :0:. rill ('.""Ii·,,, ,', .\110,,1, ~Ul>'" 
('f, Ilorkin' .\I.,lft""', WOO, ::9:; ".S. 23S. 
~ ~,('I. t ;,1.1. ~:l 1 .. t~l:M 2'H. 
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'b" bn~is of the tendered pIca of £,uilty. 
nd not by reuon ot the jury'" rdict. 

Su'CraJlct 

Tt. ,1iJ;trict j udge's failure to ·1 
;lU' gu ilty plea rai ~ed p .r:ns 
is ro--d,· fendant, HuBa. 'I; 'Z 

'oJ hio\ attorney, ..... ho abo ore-
.) /luila, that he was will in" to tt·~-

'ofy .u a witness for Huila if tht' c:nut 
•• ~h·d his guilty pIca to Count II of 
the indictment. The go\'ernment was 
:,g~at..Je at that time to that di .• V cj _ 

tiron o f the charges aJ.'ain~t ,\1: L Un ·z. 
Wh,~ 11',(' ('ou rt N'(,aIlt.'lI to acup 'rti
nc'z' ;"1.'11. motions for FeveranC( n )(>

t1alf flf H uila and P:.di11:..·~(,~ II 
sumn,n.-iiy d('niC'd by the c(\urt. e· 11:1(·1 
for Huila now urges on appeal that the 
denial of I!e\"erance as to him was an 
abuM of di!!C':l't'tion by the trial court. 

r "', II] Under Rule 14 of Ihf FWer-
8\ Rt:!<>s of Criminal ProcedurE', it is eg
tablii~"d that the grantin&' of a m"tion 
for. ,everance is a matter within the 
diaer.,tion of the trial judge, OJlper \'. 
Cnited gtate.~, 1954, 348 U.S. 84, i5 S. 
Ct. 151', 99 L.Ed. 101: Smith ,'. United 
States, 5 Cir. 1~67, 385 F.2d 34. 37. 
When an appellant challenges the refu~al 
of a trial judge to grant a motion te, e\'

er, he ~houldel"S the burden of m .. J r.;r a 
dear 5h(/""inp- that "Jlrejudiee re "II' 
in the 'h nilll of a fair trial" no : f ~ 
the f:cih're IQ ,.rrmt the motion. l'n;tcd 
~tate. \'. ~·;I.:'.·'!.1d"'i, 5 Cir. 1!"'73, .31 
~·.2d 2.~9; liuitC'd ~lntl'!I \'. I: ·eoH!' 
5 Cir. 1912, ~&; F.2d II·", ""3; 
Smith '. {·nit.'d ~tah'~_ !upra. 

[I:), 'he'l'l "l'lion then is whether 
d,'p! \. g co le defendant of the opportu
nity to use the exculpatory testimony of 
a co-dd·('11d.1nt amounts to "prcj,::li~ re
~\I1ting in the den ial of a fair tl"i~J." 
Byrd \'. Wilinwright, 5 Cir. 19iO, ~ F. 
211 101i, Wall a state haht-as corp:, ,: .... 
g(1n-rnell by Hth Aml'ndment Due Proc
I'!I.!I con, :derations rather than by the 
eotrt'!-jlo)lding relief from prejudicial 
joinder prodsions of Rule 14, F.R.Crim. 
P. But the criteria are similar, and in 
BVrri this cil'Cuit was pre8l"nted with the 

oJlf'Ortunity to consolidate and catalogue 
O'lr prior rulings for the guidance of 
trial judges con fronted with motions for 
.-- \ 'rance bued on a d(,lIire to offer ex
cl;lpatory tel' timony of a co-defend ant. 
Byrd set forth the following "uide-
line<: (il the mo\'ant E:hould "show 
thnt the testimony would be exculpatory 
in effect"; we cautioned that such a 
!howing would not require the equh-a_ 
lent of a statement under oath by the 
co-defendant whose testimony was 
~ought. op_ cit. at 1020; Smith ". L'nited 
~tat(' ... , ·lpra. at 38; ( jj) the movant 
~IH"lld ~how to the court'l sati~~on 
t~,at the (o-d" f('ndant will in fact testi
fy; in this rel'p('('t we cautioned that 
"the inquiry il not as to certainty 
.... hether the co-defendllnt will or will not 
testify but the likelihood:" op. cit. lit 
1022: SJllitlr, supra, at 38; and (iii) we 
indicnted that the trinl judg1! miaht 
,'{"OJ.prJy (on~ider the ('xculpatory nature 
and the si"niiicnnce of the d~ired testi
",ony to the mO\'ant'a defense, which 
"might be restated in terms of the ex
t('nt of potential prejudice to the defend
ant if the defendant is tried without the 
OPf'Ortunity to elicit the co-defendant'l 
t~timoJl)'," op. cit. at 1020; United 
!=:t:ltes ,'. F.cl-!·I,'lI, 7 Cir 1965,352 F.2d 

". 8~i~'8. 
1'~,-e f'O'i :,'-~ to be little doubt that 
~itlons (i) rind (ii) above were salis

-::I ill the present cue. Counsel for 
Of I tinez lind Huila mlde the following 
':lt~ent to the court as to Marlinu' 

planned testimony wht'n he renewed the 
I(-\-erance motion during the trial at the 
clrlf.e of the gO\'emmtnt's cttJIC in chief: 

the Ikf~f"lltnt Martine!, if 
he we"e &e\'ered ffom this trial, would 
ti lily un '.,half of the defendant 
11Iil', .,,\ """llpnte him from an)' in

\. ,1,·, ,,1 in the mattera ",l1ich Huils 
I.~h; ~{· d with. But, under the cir
tUI -!: 'Ices, he cannot uke the stand 
b~..:-allse he is a defendant and will 
onl), inculpate himself." 
The importance of ~I:lrtinez' ('xculpa

l<»)" l'!-_timon)' lo Huila ', defense is ap
r rot. The crucial que~tion as to Huila 

w, "b·ther he had knowledge, either of 
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the plnn to import. the marijuana, or l'c\'l'rsai ral ~ ,'d by lIuila. Briefly. he 
Ihat the p;Lckagc .... hl1:h:he took from the oontenrl~ \!.;,\ l-n"Or wa~ ('"ommitt<'il by 
'if\' :o.!ONTEGO and placed on the dock the trial judrl' in denying him the right 
~ctuullY contained marijuana ~lnrtllle~ to caU tn" cu~t"m~ nrl'nts a!t witn'II""!! 
",-as the~' individual other than lIujla to elicit k.Umony l'('g~II'ding the )Ja~i9 
himself in a position directly to rebut of their ;dl,-tirkntion of him u fil in. 
the go\-ernment's circumstantial evidence dependenth· ILlde or OJ) rq,ndt' U8 • 
of Huila'!! knowledge of {h('5(' facta. fruit of tht, Illl'l'reS!ll'd po~t·a1Teal atate· 

The Court of Appeals for the Fourth mcnl of :'~'.ltin'n. C(lun~{·l ((II' l! ~ i!a 
Circuit has held in a simillir situation l'hould be "fford.·d an ON' rtUI jj to 
th;l! the failure to sever was reversible pre~('nt ... I'idrnre in this re, lrd II .he 
e!'for. St'e United State¥ \'. Shuford. 4 court prior to his ,·elrial. 
Cir. 1971. 454 F.2d 772, where #two de
fendant.!! were ebarged with conspiring 
10 knowingly submit and knowingl)' sub
miltin~ false dotumen15 to the govern· 
ment, in violation of Title 18 U.S.C. Sec. 
371 and See. 100 1. The dl'fendant Shu
ford. before the trial b~';rAn lind Iwain 
arkr ti,e prOlK'CUUull re"t('d, mond that 
hi~ eo·tI"f ... ndant Jordan's calle be ,,,-,rn'd 
M) that he might have the benefit of 
Jordan's testimony, which was expected 
to contradict the 1I'0\'ernment's evidence. 
In rel'ersing the trial court·s refusal to 
1I'1'llJ1t a sel'erance in Ihis situation, the 
fourth Circuit Mid: 

"The reported dl'(Cisionl support the 
proposition that a !<ev'..-ance is oblig.ll· 
tory "hel'e one ddend"nt'~ CA~e rl'~ts 
hWily on the t'xcull'atory testimony 
of hi! co·defendant, wming to give 
,.Ich te~timony but for tn.:-f,·ar thnt b~' 
t:lking the stand in the joint trial he 
would jropardh:e his own ,1('r( ~e." 
Id. at 776. 
We think the conclusion reached by 

th,' Fourth Circuit was sound. and con_ 
rh"lt· that failure to grant the motion 
for -,',('rallce r,':\lJted in p)Oejudicc to 
1J"i1a'~ l"iJjht5. Rul!! 1-1, F.R.Crim,P. 
F,.IH,,,r, the ICl'ermlC(' ~ought in thi! 
fl'"'!! I,OU1c!"ot h(\\"e 1~n un·rl}' hw;dcn
fome from tile lIt:.n,lpoint 01 judicial 
~·collomy. all the Ic~ult Hl most would 
h'lve },('I,'n two r,,1ath-<'1y .<lu,rt, uncompli
cnted trials. The judgment "gainst Hui
In is vncAted with directions thllt he be 
llfforded Another trial \\here he will 
have the opportunity to clI ll Martinet as 
a \\itn('ss in his b.:half. 

[1 6] We find it unnecl;~!lll\'y to dis
"u at I.'n.th an additional I!'lllUlld for 

Suf/iciwCII of tht Etridrnc8 01 to Ppdil
m-Sori. 

[1'i] ApJX'l1ant Padilla-Soris nssi.n, 
as error the di~trict court's rcfuo.,1 to 
grant him II jinl~,,"'nt of IlClluithl on 
the cOI,"pil'acy charge, COllnt r. the 
close of the gowrnmrnt'll ~ ce . 
This was by lh~n the only "" •. 1..; ,nit 
charge against this defendllnt. the mo
tion (or judgment of acquittal being 
granted as to Counts II and IV. As this 
Courl ~tated : 

"In considering Ule motion (or judll'
ment of acquitta l. F.R.Crim.P. Z!I(a), 
the District Judll'e musl consid';r the 
evidence in the light most favorable to 
the GOH'nlmenl, ~lcFarland v. Gnited 
~t<lk~. :; Cir. 1%0, 273 ~·.2d 417: 
l"nit('d ~tutC5 v. (' ... ter. 6 ('ir. 1963, 
:lll F.2d (l:l~. to~l'lhcr with all it,(er-

ces <hith '~Ily l"t'"vmal,lr be drliwn 
(rvm tilt' racL~, Cijrtwri.ht \'. Lnfted 
States, 10 Cir. 1964, 335 f".2d 919. 
The determining inquiry is whether 
there is substantial e\'idence upon 
which II jury might reasonably base a 
finding that the IIceused is guilty be
yond a r('a~onable dOUbt." 

Blachly 1'0 l'nitpd States, 5 eir. 1%7, 
10 F.2d 665, 675. 

liS] Our function on' al'l'cll! is to 
I;onsi!lpr the t'ddence in the ligh, m(ltOt 
favorable to the g<:IH'mment, GI",,;er v. 
United Stlltes, 1942, 315 U.S. GO, SO, G2 
S.Ct. 457, 469, 86 LEd. 680, 'iN, and to 
d,-dde in tircum~t""til1l "-'\'id, ~t'{, ca~el, 
as here, "whtoth~r I"~ "sollahle minds 
could conclclde thnt the elidence is in. 
con~istent with Ille hH'o\l: 1<is of the flC' 
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c= d'j in"DIII;< nee," 
Warn .. 'f, 5 ('ir. 1971, 

United States '-. 
44 1 F.2d 821. ~2:'i. 

19) The triticai issue 311 to Padilla-
S J"·al is whether "uffici"nt ,·vi· 
j ~ introduced to permit the jury 
to t' nine that Padilla-Soris had 
k=, wlcd,t of the existence of a con~pir
aey. Xnc>wledgc of the existence of II 
ronlIp;racy musl usually apI'l'3r f ~ 

surrounding circumstances: it is 
cara~!e of dir<'Ct proof . Proof:of 
edG"1.' ~ft~n rf'.4s upon "in(ercnc:~ 11, '>11 
from ,'('ltYlint and ('Ol<lpt"tt·nl 

~ll nt':,\ lvldcnce l' 
!;t..t<.3 '-, Warner, supra, at S:IO. 
II: . I' 1Il. withNlt more, h. 
not , Hiee to d~monstrate knowledge. 
Panel \". t:nited States, 5 CiT. 1958. 256 
F.2d 308. 81 2. These principles point 
the way to dedlion as we reliiew tnc ev
idenee produced by the iO\'Crnmenl to 
"how 'Padilla's participation in a con· 
~pjracy to import marijuana into the 
l·.lih·d "1, t<'s. 

(20] It _hown f ir llt thal Plldil· 
la·goT J n ~!.:;['tiocz to the dock al 
on the l' iolt' that th(' l'IlCk:IIW of ·i· 
juana, off·l~,i,·d by Huila r· 
M/V )IO~TF.GO, "'lIS rctrit ... ·cd L) 
tinH from its posit i(>n (If r!'~t (I 

dock. Padilla·Sori:i :: .. " ,!;,.!~Iy I 
docbide area when he wa!'. il.j'llI .. 
and hailed by a eu~tnm5,n:lt. B~: tJ.e 
ng(>nt ~p(>ke a language unintelligible to 
the .rp~I!.1nt. When Padilla·Soris Will 

IIccMt<,<ln (,·w mom!'nts la ter by a Span· 
I-h If' ltint: agt lIt hr stopped the tar he 
was drL' . anti .'urr!'n'!~red . 

We ,10 loot rli,count the po.'!!<ibility 
that P .. .Ii1la in fllct kTl('w of existpn,·e of 
a conspiracy to import nJllrijllana, and 
that he drove Martir.H to the dock.l'ide 
area in the early m(lrning hours of Au· 
g!!!'t 17th in an effort to advam:e the oir 
jed.!! of thAt com:pirncy. Padilla·Soris 
OI':ay haH" met )J/lrtinez on a prior OCCII

sion, l'ith(·r indep"ndclltiy or throogh :l 

e(~mon ncquaintance. It i~ al~o pOSl'iLle 
that Padilla·Soris bel:ame a m(mber of 
the conspiracy earli('r on the evening of 
Augu~t 16th, before drh-ing Martin!'J; to 
the dod.·~ide where Martinu took poI-

5ef.<ion of the rontraband. Anyone of 
the,,· po~~ i bilities may account for Pad
Bi:I-:-''lris' knowledge of and Jlarticips
tpn in a conspiracy to import marijuana 
into the United States. But pouibili
tier-. howe,-er numerous, do not supply 
proof. The circumstanct'S pro,-ed must 
be ~u.ICeptible of inferences upon which 
a Jury may reasonably find guilt be)'ond 
a B. n:,ble doubt. The ,0Vemment. 
wu u, ',ble in this case to show that 
'adi11a eH'r knew or met ) Iarlinet or 
luila prior to the trip to the docks, or 

thHt he agrC"t'd with th!'m or either of 
h ;1l to impo.rt "",rijnnna into the Uni t
~ Shtes. All we hn,-e ;s the ('\·idence 
!;"t Padilla dro'·e Martinn to the docks, 

that he left t he docks when approached 
by one eustoms agent , and that lOOn aft
erward he surrendered without resist· 
ance to another customa agent . No e"j
d!":l~ of an incriminating na ture was 
found on his person or in the car . Pad· 
Illa-Soris' explanation of the trip to the 
dOC'k was that he fi~t mel MartineJ; that 
en'ning at the borne of a woman ac-
q\;aintance, and that at her request he 
drove :'Ilartinu to the docks in her 

wbile. This was not dispron>d. 
+in(·z when called as a witness by 
--.-Soris, presumably as a corrobor-

I'rlg witness, refused to telltif)" on 
Jrounds of self-incrimination. 

When Padilla-Sods' p;Irticipation in 
the ({'nspiraey was .lllo'H>d to go to the 
lury .. n the meager and insubstantial 
I' ,f i;'lr,·duced in this case, it was an 
ilit·,lion to return a com·ieUon ba~ 
1'1:-1 Tf on association. :'Ilerc associa
tion ~tandinl alone. will not "IiUlee to 
SUi]Ort Il conviction for con~piracy. 
PU:'i \ .. l·'lited ~tntp!\. ~upra. The jury 
in \l-is c. ~~ Wtul 'lot l' "'~cntl-d with e"i
de- h m ,. hi,'h '-"a.sonable minds 
MI , . 
'" 

.' 

1d ;·uilt b\:y"nd a rellSOnable 
n..-· q"tAion of Padilla-Soris' 
',I not have been suLmilted to 

y "'nther, his motion fo r judg
,r ,cquittal should hll.\"c been 

Uis judgment of con,·iction 
r Jltant tonfinem!'nt I€ntence un· 

~ Count I of thc indictment are reo 
vers..,], ith directions to dismiss the in. 



nd. AI (If 
.. ccount 
( lind r 
mport IT. na 

But r' ~ bili-
5, do not 6Ufpty 
lC'ell proH(' ~~t 

~nces up"" 'dl 
rind gui!: l ,d 
The ~o\,. I. 'It 

lie to ,hl'lI.- :t,t 
met ;"IJartinu or 

to the (l"(ks, or 
wm or I'IU.er of 
l1a into II e t"ni l-

;~ Ihi d-nce 
11n'~'h ~t>o.·klI, 
",hen h('(! 
lid II ,I "11 a ft

wit!,oul resist-
I a~('llt. Xo evi
ling niliure \\'&8 

in the car_ Pad
f the trip 10 Ihe 
wt ;"Ilartinez 11 ,t 
)( :It w"u:~n IC
h~r t~ ,~sl he 

e dot'les in h,:r 
not dis .... U\·l.d. 

I' a . 'ltnl'Ss by 
1), as a co:robor. 

to I,qlfy on 
U'>n. 

Irlicip:ttion in 
I< .-j 10 go to the 
nd in,ui.- fllntia l 
, '''1~, it Wl\~ lUI 

comktkn 1·, -'·d 
;"IIere 0\1 :::..:t-

tl not lutrio:e 10 
(or con '"im'.1 

I.p.ra.. T~,[· jl:ll 
nted \\ th ,vi
~aM~ m-nd. 

d "e(>Lh~ 
, 3 Il iIJ:l-So;-is' 
n l,mitl('d to 

n f;OIl fur jl>dg
IlOld h:.\'e \; .. "n 
t of eoul"idl"n 
'nt 8<'ntll1Ce II~" 
Iktlnent ate reo 
:. dismi·~ the in. 

HOOD 't. DUN & BRADSTREET. INC. 
cu~ •• ~'<G t'.~d :!;Ollll;!) 

dietment as to the defendant-appellant, Northern District of C('(Irgia, Richard 
Lorel1l:o A. PadiJIa-Soris.1I C. Freeman. J., 335 F.Supp. 170, grantt:r! 

credit rcporting agency lu mmary judV' 
menl, and plaintiff appealed. The Courl 
of Appeals. Ingrsham, Circuit Judy( 
held that ("('rtain ~tntement.s did not con· 
stitute libel under Georgia law. that oth. 
er ~Intements were capable of beinJ! Ii. 
beioul by innuendo, that credit report 
was not a "matter of general or public 
interest" 80 III to be aCCorded a condi
tional privilege under First Amendment. 
that agency WIIS not afforded eonditionnl 
privilege under Georgia law, that com· 
plaint Iuffieiently alleged special dam
nae~ anrlthat genuine i~~ueM of fact pre
clud('d summa ry judgment. 

As to the appeal of ;"Ilartine%, his con· 
\"ie!ions under Counts I. IV nnd V are 
vacated and !l('t aside; upon rt'mand his 
guilty plea to COUll! II is direded to be 
"ccepled and sentellce imposed thereun
der. .\ 5 to the appeal of Huila. his eon
\'iel;ons under Counta I. II, III, and IV 
are re\'ersed and remanded for a new 
trial. Padilla-Soris' eonviction under 
Count I is reversed with directions to 
di~lni~s the indictment as to him. 

Vacated and set a~ide in part lInd reo 
manded with dir'L'Ctions; I"ewrsed for 
Ilew trial in part; nnd I"cI'cr8<'d with 
directions to dism iss in part. 

0:&\111 p,.pt. HOOD, I'l:llnllU·AplJ<ellant, 
,', 

DUS <.\; nR.\Il:'i'IHt:EI', ..... C •• 
n .. t'~,I~l\t -.\1 'pdlo>'f'. 

SO). "7Z-I'l3S. 

UnJte-d States C,.urt ot .\pV' .... I~. 
FUth ~T('lIit. 
Sept. 11, 1973. 

Rehcarina: and Reh('!lJing En Bane 
Dt-nled Oct. 31, 1973. 

Adion for libel predicnled on date
menu published in credit report. The 
United Statel District Court for the 

II. I " lip,.. "f '.ur -·'1;", ,,_;,Ip 1' ... li1I.·~r;' · 
,·""\tdl",, I~"'",,_,e uf Ihp i~ urridener of tb" 
• I j.lqu'C a. 10 I,ion. II I~ ,,01 ''' ... ..,..sa r)' 10 
".~] "';11. LI_ "r,li\;"".1 ',.',1<·"1101l. l\oar ,te
ul.l "r Ioi. IlI"liu" fOF ' .. , r;",,.., .. -". l,reJull!
d,,1 10 I,io ,ldNI<~. n"l~ H. ~·.H.C.l",.I' .. 
.. " II h~,,~ ." .b" ... of di"-F~Ucon on Ihe JObrt 
"f lbe "inl ]".Ile. 11 110 "'l:"me"t os ICO II,;' 
Qpf"<lkoll II~r"nel. Ih"t ul Huil. ((""'1,1 ,h"l 

'UFU_~"" 

RCl"cr:.;C'CI and remallded. 

AinslI"Qrth. Circuit Judge, di ll~entl'd 
and filed opinion and also di~scn\('d from 
denial or petition for rehearing. 

I. Ubel l1nll SI:llIllcr ¢a16 
Under GCOI'gia law. nclion for libel 

Ih.s where pubJ i~hed statement is false 
and defnmatory, tcnding to injure repu
tation of nn indi\'idual and exposing him 
to public hatred, eontempt or ridicule. 
Code Ga. § lOS 701: 

2. I.Ibd 1l11,1 !':bn,J,' r C=> 18 
F'al~e and Ikfnm'th,,-y statements 

m ,Ie in I', . flrd to """ll" r in his trade, 
orri(e, or I'ro(, .. ion and calculated to 
illjLtre th"rdn cunstitute libel under 
G. ,rgja lliw. Code Ga. § lOS 702. 

3. Llbcl nnll STander C=>19 
Under Gcora:ia law. while rlain and 

unnmLi~uous words mu.'!t be eon~lrued 
in the nQrmal and Ol'dinary menning, 
IImbiguoul word.'! may be clnrified in 
meaning by "rcfcrenee to the circum
stances" and thereby Ci)l1stitute IiIx>I by 
innuendo. 

I.e <1i,1 Tone 'I' ,II~.. ...·11 ",,,1 tb~ ""inl 
",t>. LoT(".",-.1 fur ~1'L>"'bl" "'1 i.,,· I" •• ;.". 
liar "'''"".r. ~iI.'·~ II.i~ 'v",~"'I",, If ,,'f 

~1 ~i"Nl h, :os ,,-. ,I""blk .... ""ld If "te<'f'. 
utr. ~(",t.I ~, tltl. \Oi", "nl)' 10 """t ... _l 10' 
~ n.,.. IT;o'. II," ,]U.l"",Hiou "f bl. l'O",.I"tloQ 
by re\·N.,.ln, an,1 ,Ur<'Clin, 01;,.",1"",,1 of Ib" 
1~.Il, 1"'''1 WI 1(1 him nI"dc", tli>O<'<l"I"" "r 
L _.lloolnl ~~]oerllu"u .. 
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they were "at pt'rfeet liberty to disreg3rd 
anything of the sort". 

With all of this, there could be hdt 
no po~.!jible basis for a general claim of 
prejudicial error-much less any l!llb

stance (or II; claim of "plain error", no
ticeable under Rule 52(b) Fed.Rules of 
Crim.Procedure, 18 U.S.C.A., (on which 
any contentiion here would have had to 
be predicated in view of the lack of chal· 
lenge made to either the court's caution· 
sry instruction or its general charge), 

We should perhllps add that we intl'nd 
no implication on whetht'r the court's 
voicin&, of belief that the GO\'ernment 
bad produced all the witnesses it had on 
the question of appellant's presence at the 
a~qult would have constituted prejudi· 
dill fnor if it had not made clear by 
its caution:.ry instruction or its charge 
thl.t the ('][I'rc.,,,ion was without intended 
,igni(j(lInce or erfed. For there to be 
prej,,,lke, it would seem that the situa
tion would in :my event have had to be 
one in which there was such basis to view 
a failure to produce witnesses as hll\'
ing existed that appellant would upon re
quest ha\'e been legally entitled to an in
struction on the presumption which could 
be engaged in in this regard. Whether 
the situation here was sufficiently of that 
character the court was not called upon 
to determine, nor is it before us, for no 
requE's! for such a presumption instruc
tion was made. 

[3J We have in (.other C:l~es .• aid lhllt 
the rule of rn =:umption from failure to 
produce witn. : ,'('8 is one I\'hich is to be 
applied with caution, Shocnbcrg v. Com
mi5~ioner of Internal Revenue, 8 Cir., 302 
F.2d 416, 420; that it is not one which 
is abstracUy entitled to be gh'en applica
tion; but that it is to be attorded oppor
(unit)' for ~ignificance and dfect only 
w1-.en there has been shown a factua l area 
in which it can logically operate, Jenkins 
v. Bierschenk, 8 Cir., 333 F.2d 421, 425. 

These cautions have application to reo 
quests made for an instruction. Thty 
do not, of course, prevent the court from 
allowing free scope for mere traditional 
general arguml"nt by counsel as to why 
~ome wHn. s or witne!\~cs have not betn 

C!\lll-d to the stand. But thr.l'e are mat_ 
ler~ which nr~ n,)t dir~tly I>(>(ore us and 
tOHdore require no f· n r ,lifcu~sion. 

No error is ~ho\\'n \,. ,\'e been in. 
volved in flPI,,,llflllt'S trid, 'ld the judg. 
me-lit of conviction i~ f\c(."ordinilly not en
titled to re\·ersal. 

Affirmed. 

Ul\'ITED STATES ot America, 
Plulntlf!·Appellce. 

,. 
Julius L. ECIft.;LES, Dl'f, ",,,nt-Appellant. 

No. l.f174. 

United Slates Court of Appeals 
Seventh Circuli. 

&>pt. 2, 1965. 

R<'h<,urlng O"nloo 'c, 1, 1965. 

Rl"hl'arlng 0. ni,-d D<'l" 1, 1965. 
lEn r:.~n(,'). 

Attorney was cOllvictcd in the Unit· 
ed SUites District Court (or the North· 
ern District of l11inoi~, F:a~tr'rn Division, 
Edwin A. Robs.on, J" of ~uborning per
jury, impeding admini~iration of ju stice 
alld con~pirIlCY. and he appealed. The 
Court of Appeals, Grant, District Judge. 
held that where it appean<l in trial of 
attorney that he would t.l' Lie to call 
his client who was a co' ~ ·'ml to wit
ness sland for I,'=lll(lge d ·.(ling into 
evidence client', ,Iri{lr I' ,~nts holding 
attorney bl;u(;,'I. ", co. t's ,!t'nial of at
lorney's motion r·,r ,Ilrate trial was 
erroneous. 

Reverl'Cd r.n<l remllnc!ed. 

1. Crimi .. ,,] l_'lw ~(I), 1152(1) 
Motion tor ~I"parale trial is ad

dre :d to lOund di~cretion of trial court, 
\Ihlch is lIubject to review md correction 
nilly if abused. 

, , 
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" -,:: .'211 '<: \111M) 

1, ' :imln:>1 LD.w ~2Z(1) 
Cr.1erally. personll jointly it, i l'd 

ould be tried together, parti. 11I~Tly 
wh il,dictment charges con~pir, ry (lr 

.,hich may be pro\'ed af:oill~t all 
:Its by same evidence and" ich 
from same or a series of aCls. 

11. l·,.imlna] Law ~2( 1) 

Single joint trial of several def(·nd· 
ants may not be had at eJ[pen~<' of de
f, ,d3.nt's right to fundamentally ,ir 

·11. 

~ ..... '·:".Inol Law ~1l52(1) 
Facts of eaeh particular ( 

mine whether court abusl'd 
tion in not granting separau. 
",ne of ",veral dehndants. 

I er-
,. 

ial to 

II. C, j, 'In,,1 Law ~G22(2) 

Fact that admissions of one of fe\" 

f'r.tl u~fendanls might be introduced at 
tI ~ir trial which would prejudice d"fenS!' 
of rno\·ant seeking separate trial would 
not be sufficient to enable moyanl to iain 
sq,arate trial as a matter of rirM, e-.,'n 
where admissions incriminat~d olt. r de· 
fe ,danls. 

6. CrIminal Law ~622(2) 

Where it appeared in trial of attor· 
ney for suborning perjury, im]lCding ad· 
milli~tration of ju~tice and {oml'irllt·y, 
thl IIttorney would Le UJ1:\bl~ ,.11 his 
!j ,t who was a codef~J1uant to 'Iitr. 
t ,I for purpo~e of gl'ttiag ;1110 l'\i, 

tl (' client's l'dor .. lalel1.>nls le"·J.,," 
ttO.1"y blamd,·~~, CQurt's ,J, '~I of at

l( NY'S ,oticm for S(T rMU- 1 :i:ll \\'I1!1 

rroneou~. 18 U.S.C.A. §§ a71, 15'13. 
1622. 

I. Th~ I>~ctin~nt l>'I"t ot th. ~Iatut • , 
...... h·1'Il nn .. Jollo .. ·.: 

I 1622. SlIllor./I,tim. of l,rr11l'1I. 
\\"}."e,-er pl"<lCUru ~""lhH to'~ .. it 
"nr ptrJ"rr i~ ",ill)· of ... l, .. I1IIII;"O 
"J I,,,,jury, IDd _bIll be 11" ... 1,,01 lo)n 
tl,att $'2.000 Or '1Il1,ri",,,Pd "01 III t. 
"'3.D. fh·. )"~D"', Or bolh. 

I 1.503. l"/f~c"ci"q 01" ;nJ"rt"llq ~Jff' 
rer, jNror Or tei/lie" 9("1I~nJl/U. Who-
her rorrul'lb", Or by ,h,,·atll or t"rt'tI 
• • • ~n'l~a\"nu 10 ;nn"t~, i~l;.ll· 
,\.11., Or hn[ll'llc an)" ..-iIDf.', Itt If.,; 

rourt ot IJoe Uoitl'll Stnl.. • • - ~r 
,,,,rupilr or b1 threats 0,. ("rre 

7. \\'lIn~ ¢::>297( 1), SOO 
Constitutional prohibitions against 

clf·incrimination gh'e any person the 
rililht to refuse to answer questions which 
miJlbt lend to incriminate him, and also 
prohibit any ]lCrson on trial from being 
called to witnes8 stand, and latter protec-
tion applies without regard to nature 
of intcnded inquiry. U.S.C.A.Const. 
Am<'nd. 5. 

8. ("'<lmlnal Law ~62"~(2 ) 

If allorney's duty to his client 
, Quid require him to draw jury's atten
. m to IJO<,<ible inference of guilt from' 

a c(.dcfcndani's silence. trial judge's duty 
is to order that defendants be tried 
separately. 

Albert. E. Jenner, Jr., Thomas P. Sui· 
livan, John C. Tucker, Kenneth S. Broun, 
Chicago, JlI., Raymond. Mayer, Jenner 
&. Block, Chicago, 11\., of counsel for 
appellant. 

Edward V. Hanrahan, U. S, Atty., 
,f,'hn Pc!er LuliJJ~ki, John Powers 
Cro:..by, RaJm .. ",d F. Zo;c(in:l, A~~t. U. 
S. Atty~., for ·'PI,cllce. 

BeCore CAs'rLE and KILEY, Circuit 
Judgc~, find GRANT, District Judge. 

GRANT, District Judge. 
This is an nppenl by Julius L, Echeles. 

n mrmbC!r of the bar of Illinois lind of 
this Court, from a verdict and a judg· 
Il'lil thereon fmding him guilty of sub

orning perjury, impeding admini~tration 
or justice and con!lpiracy in violatIon of 
S"~ljonll 1622, 1503 and 371, Title 18, of 
I'IC Unit('d States Code.' The r6]11'Ctive 

u,l .... o .... to inl'lu~n""'. ob
.Inlet. 0' ImiM<I~. Ihe doe Ddmhll~lrII' 
110" of Ju.tl.."" ~hnH bf' (1" ... 1 ",.t m",.. 
Ihlt" $:).000 Or hn;,ri'onrd ""I liON: 
Ihftn I'ke Yf<I'., or !~,th. 

1371. Co, .. p/run/I.j to ."Mil (,t!r:".r 
(lr 10 tk/,.,wd /'/littd '<;'nln. If '''·0 
or ,"vre I"·r't'''~ (',n.I.lre tltJ'l'r 10 
,,,,,,,,,It nor ... If .. "e "",In_I lloe t:nlled 
~ID"", or to d. f,.""d 11,~ t"nit...! S'~IH. 
or "fly a,eneY l!oterof io BD)" lnaDnU ar 
for .n1 l"'rt_~. anti ane or mO.t or 
.ucll ~ .. 01Ul do an)" ad 10 elf....,t Ih~ 
ol>j....,1 of tt,e ron>pirner. ueh ~h"H 

be fined nllt mora than "10,000 or im· 
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violations allegedly occurred during the 
trial of United Statu \', I saac Hill and 
Broadway Arringlon,t a narcotics ea:e, 
in which appeJ1anl Etheles served as 
attorney for one of the defendants, 
Broadway Arrington. In this appeal, 
appellant asserts three general a~sign' 
ments of er ror and places principal reli
ance on the contention that the Govern
ment did not establish II. prilll(l./ocie case 
against him for the reason that there 
WIUJ no ('vidence introduced at the trial 
from which it ('ould reasonably be in
ferred that appellant knew of the per
jury, or knew the witnesses invoh'ed 
intended to commit perjury or had fals i
fied the record, such kno\\'l!:-dge constitut
ing an c!lSential ingredient of the offense 
('narged. Our review of the l'feOrn, how
ever indicates that Ihe ('vidence on this 
i.~~ue IHIS o( such sllb~lnl1ce 10 warrant 
its "ul"ni~.<ion to the jury ;Hld lhat the 
in('r~nc('s drawn therefrom by the jury 
cannot be s.1id to be unrea~onable. Yet, 
we do find error in the denial by the 
trill l court of appellant's motion for 
separate trial to be of sufficicnt gravity 
to compel rt\'ersal o( appellant's con
viction nnd remandment to the court bc
low for new trial on all the i:u('s. 

The facts most rclt'·lI.I1t to di~position 
of this cn~e on the IImund ~Inted nre 
as follows: nrolld\\'ay .\rrin~tnn wa~ in
dicted with oth,'rs ("r ('(''''l,in,cy 10 I'io
late the (ederal """reolics ]aw!t, it bf'ing 
alleged that in late Arril, B)Gl, Arring
ton M)ld narcotics to Mar ... in Moses at 
Chicago, lllinois, lIfo_~es was the only 
government witness to thc alleged ~ale. 
As already noted, Julius Echelfll was 
counsel for defendant Arrington. 

Broadway Arrington's defense was on 
alibi. He 8!ls"rted thllt he was in Hot 
Springs, Arknn~as, at the time o( the 
allcged tran~Rction with Moses ; sJl('cifi. 
cally, that he was a ,Ul!l!t in Pat Carr's 
Motel in Hot Sprini'8 from April G to 
April 29, H161. 

I' _ ·,1 lIot more II"" th-, )'~H"', o r 
b"'h. •• 

Two witnesses, Pat Carr, the ownd 
of the motel in Hot Sprinll's, and Lucil: 
Smith, a fonner clerk at the motel. testi. 
fied, in support of Arrini'ton's defen~e, 
that Arrington wos in fact a i'uest at 
Carr's Motel from April 6 to 29, 1961. 
They identified a corroboratinll' molel 
registration card as the one that had 
been pl'I'pared by Mrs. Rmith in the 
regular course oC busine~8 durinll' Ar
rinll'ton's stay. Arrington took the ~tand 
in his own defense and testificd that he 
had signed the motel registration card 
on April 6, 1961, and that he stayed at 
the motel until April 29. Both C:\rr and 
Arrington testified that they had an in
dependent recollection thai Arrington 
and a man named Holmes had ~n in 
1I0t Springs at the end of !;farch, 1961, 
at which time they signed a contract 
to purcha.<e a pare!'] o( realty from a man 
named Cain, and that Carr had acted 
as broker in the transaction . Carr testi· 
fied that Arrington had returned to Hot 
Springs in April to make arrangemen13 
with regard to the property which Ar
rington and Holmes had contracted to 
buy. 

Three days after Carr lind Smith had 
te!ltified in ~upport of Arrinaton'lI alibi, 
they were recalled to kstily 119 Go\'ern
ml'n t rebuttal witnesses. They confessed 
that their prior testimony relating to 
Arrington's !ltay at Carr's Motel in Hot 
Springs in April, 1961, WIIS (al~e, and 
that the registration card was s!'uriOUq, 
it having bc('n pTl:l'ared at Arrinaton's 
home in Chicago on :o.[IIY 24, 1963, (he d8)' 
they te~lilit'd on Arl'lnglon's behalf. The 
card was (;11,,<1 out by ill",. Smith in the 
rTch'nce (If (':Hr, Arrington and Arring
ton 's dl\lI)(hlf'r Barbara O'~eil, !>tfore 
Arrington took them to EcheJes' offi~, 
wh(·re thty reviewed their t('stimon)' Jxo. 
fore they went to court. When II, kl'd, 
"Who told )'OU to id.-ntHy that card thue 
liS bCing a r('cord of your motel?", Carr 
answered, "The IlIwyer." 

lri<'l. Court for 'h~ Xorlhtrn O:.lrkt or 
Il1inoi., "-:n.'~rll Dh'I~lolI. II,e nvnotn1Jl~ 
Jul;,," J. H"trlhft". l'nitt"d ~'III"'" Di.f.IN 
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VNlT£D STATES v. ECHELES 
(' • Q t' 2d "(! (lM:i) 

Arri)) If) r. took the at - ~ i" ,in The Court: And you- -1 "lnl to 
in SUfi .:J, He a(1mitkd th t h test your intelligence hert_ Wh('n 
registrnt rd was not aulh ti ,t you took the wilnrs!' ,':lIlu in the 
he had II _c'd it in April, 1:' 1, ense where you were Iri. d and in 
had teBtif.l'd. lind that it hnd L J1'. which you pleaded guilty :.:\('r the 
pared at his home, as Carr and ilh Irial had progressed, you t"ok the 
testified. Be persisted. however, in his witness atnnd and said that yol.l-
lestimon~. tha t he had been in 1I0t you admitted tha t the testimony you 
Springs ~'''m April G to 29, J961. Ar- had g iven in re_J1t'Ct 10 your Hot 
rina-ton "Iso l(,,,tified at that tiT'" thllt Springs visit wa~ ., didn't 
Echc1cs hld nuthing to do with bl Ii 
the motel record. The CtIl1oquy.. ls 
respect Wd as follows: 

Question: Showing you De'" ,
ant's E:r.hibit 4, Defendant AI 
ton's Exhibi t 4, did your lawyer, :Ir. 
Echelell have anything to do with the 
preparaUon of that CIlrd? 

A nswer : No, sir, he didn't. 
The day after giving the foregoing 

testimony, May 29, 1963, and before the 
calle went ~o the jury, Arrinilon entered 
a plCR oC &,uilty. At the time he entered 
the plea, Arrington again slated that 
Echrl\o.; had nothing 10 do with the pl' pa
ration of the Calse registration card or 
with Ih(' l'l'rjured te'Stimony: 

TI,r c"urt: Mr. An ir ,'ton, the 
law gi\"<'~ )00 the right to "pellk in 
)'our Oll"n be·hal f. r give you lhe 
privilege of saying anything you 
would like to say. 

• • • • • • 
DefclIllant Arrington: I.a\'e 

n .. \"~r bei>n in pri>'On b<cfore ard T 
am IIsh .. med. I would nPrr ...... !:tte 
if you would do the b( ,t )<Ju can 'I;<r 
me. I want to say aile oll ... r thing, 
Judae, Mr. Carr didn't tell the trulh 
on Mr. Echeles when he tt,lIUfL .. d 
from the lIland. Mr. Echcle8 didr,'t 
tell him to Ra y anything. lie :"hd 
him a fe ..... questions, ):;vw I"Tij: he 
had been in 1I0t Spring~, t";lIg~ li',(e 
that. That did n·t tell him TIO te:.<ti
many in thi, trial. Th!lr~ ,II I I ave 
to lillY· 
ThHean",r, on June 27, 1963, Ulll'" his 

plea of a-uilly Arrington WitS 1!('lItenct-d 
to 12 years imprisonment. At the time 
of his '"ntencing, Arrington m:l.le the 
followinlj: statements in open court: 

you? 
Dcfemuml ArT! ,I 

mean about the caro-
The Court: And u 

that Mr. Eeheles did r 
do that, isn't that riaht! 

Defendo.m ArrinO/tII!: 
tell the clients what to do. 

<, but [ 

id th.·n 
II you to 

He didn' t 

The Court: He didn't tell you 
what to do about that, did he? You 
aaid that from the wil:llllS stand and 
you said it I'ight at the ~ame lectern 
at which you stand now, j~n· t tha t 
right! 

Defendant .-1" 
ThrCourt: TI: 
Dd~."dtt:nt Ar. 

II: Y '~, ,i r. 
r . -fl't it! 

~, ~i r. 

The GOH'Tf II t alter 
to the S'Jlt~mb('r, 'J' ,I !,':tand 
jury in Chicago. Th' grllT,d jury e,·en· 
tUlllly returned nn indictment agains t 
Echeles-, Arrington nnd ~Irs. O'Neil in 
»,"e counts. Count One illvoll·(·d Arring-
ton only. It charF 1 c" of Title 
18, S{--ction 1621, in Lt I\. ~,·n eom-
mitt<,d perjury 'Y', :, !!uring 
his n!1I'l:otica tri:ll. 1 t ~. th;.t on 
April 6, 1961, lu ~ \ration 
card of Carr', :.I<..tel. Hot E'p . 19~, Ar
kansas, and that he had not ·:d the 
card on or about ~Ia:' 24, : 'i3. 

Count Two chllrrl'll lbl "r about 
May 24, 1963, .1'lliul 1._ E '· .. l,.,s and 
Broadway Arrington k " i!.:y plt'cured 
Pat Carr to t e~tiry r~1 c~:' P.t ,I", \rri ng· 
ton trial that (a) Arrin.·ttJ', I ,~ in Hot 
Spring!! (rum AI,ri) 6, 191i1. to April 29, 
1961, to pun::h"ge ".me pruj ~rty from Pat 
Carr; (b) on Apri l 6, 1961, :1.. rington 
signed a regi~tralion cnrd of Carr's 
)Iotl~l; (c) the regi~tr. tbn c,lrd had 
been in the care Illld t( ,1r'1J of Carr's. 
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;fot Ifre m Ar,ril 6, 1961, until produced 
(In the ~rial in th~ Arrington narcoti~ 
CA~; .rld (d) the card was an authentic 
rec(lld (If the motel-all in violation of 
TlU '8, ~ 'ion 1622 of the United 
~l l~. 

C III i"inee charged that on or ubout 
!.h.y 2-i, 1963, Echelcs and Arrington 
he' "Wly procured Lucille Smith to give 
the lame false testimony at the Arring
ton "ar<:otics trial as specified in Count 
T .... -o with the exception of (a). Such 
al"O r,]j~tituled a violation of Title 18, 
'" ,n 1622, 

C ,nt Four, charging a violation of 
TiUe 18, Seclion 1503, alleged that on 
or about May 24, 1963, Echel!'s and Ar
rlr atnn knowingly endea\'ored to Induce 
Pal r,nt lind Lucille Smith to te~li fy 

tnl ly at the Arrington trial. 

nt Fi\'e charged th:lt from on or 
ab t 'by 13, 1963, to on or about May 
29. ~ ,E.~,-:les, Arrington and Bar· 
Lala O~ ii' rnwil,giy cOI:_"l'inrlto c(lm· 
mit the ;." alleged in Counts Two, 
Three and Four. 

The (lilly overt act charged to ha"e 
h. '; Cv r lilted by Echeles was a con
"erution on or about May 24, 1963, 
IImong }:(hdes, Arrington, O'Neil, Carr 
and ~mith (in Echeles' office), at ChiCa
go, Illinois. Such act was a!1eged to 
11,_\1' r tiluted a violation of Section 
371 "18, prohibiting con~pirliCY to 

It -.. n~e agllirrst the United 
u. 

'cfclt!bnL"- named in the 
' .. ncr cntA'r"d 1'1('a8 of 

u y, ... }. 'n, on No\'"m~'r Hi, 1963, 
'P. t dividual1y tiled a motion for 
IIl't,arate 'ial, basing said motion on 
thne 51'1 ~ds : ( 1) that he, Echeles, 
\H"lld! I judiced by the admbsion in 
e\iI' j'e (Of ~tlltements of co·defendant 
Ar:' ill ,n ',"hleh may con~litute al1mis· 
Ii,,: 11 .~; Count One of the indictment; 
~2) Til ,t a j('inl trial would .1"IJrive him 
of his li,"1t to call his co-dcfendanlll as 
witl s: :md (3) that the Go\'('rnment 
nay ha\-e I'ted co-defendants into 
h kl nls inculpatory of him, 
.-Meh I )t ndmis.sible againat him 

would be admis~ible against the declar
ant, to defendant Echelu' prejudice. 
The motion for severance was denied by 
the trial judge from the l>cnch on J anu_ 
IIry 29, 1964. 

[I-4} It is to the sound discretion 
of the tria! court that a motion for sepa
rate trial is addressed. Opper v. United 
States, 348 U.S. 84, 75 S.Ct. 158,99 L.Ed. 
101 (1954); United StIIles v. Shotwell 
Mfg. Co .. 287 F_2d 667 (7th Cir. 1961), 
aff'd 371 U.S. 3-11, R3 S.Ct . .J.18, 9 L.Ed. 
2d 357 (1963); United St:,tca v. Kramer, 
236 F.2d 656 (7th Cir. 1956). It ill also 
quite clear thaI Ihis di~~rditJn is >'ubject 
to review and eurrection only if abused. 
Olmstead v, United Stales, 19 F.2d 842, 
53 A.L.R. 1472 (9th Cir. 1827), aff'd 277 
U.S, 438, 48 S.Ct. 564. 72 L.Ed, 944 
(1928); Gorin v. t,;niled Stales, 313 F.2d 
611 (1st Cir, 1(63): VnHrd Slates v, 
Haupt, 136 F.2d 661 (7th Ci r. 1943). 
The r.l'(tblem~ IIri~ing !Jut of _<uth motions 
fur <';"'r:lte lri:d fro 'lu('nli)' confront the 
courts in con~piracy cnses, where the 
general rule has e\'olved that persons 
joinU)' indicted should be tried together, 
lIall v. United Slates, 83 U.S.App.D.C. 
166, 16£ F.2d 161, 163, 4 A,L,R2d 1193 
(1948) . cert. den. 334 U.S. 853, 68 S.Ct. 
1509,92 L.Ed. 1775 (1948), particularly 
so where the indictment chlll'lIes II con
~piracy or a crime which mn)' be prond 
agninst all the defendants by the ~ame 
evidence nnd which t't'fults from the snme 
or a ~imilar l!I'ries of acls. United Slates 
v. Lebron, 222 F.2d 581, 535 (2d Cir. 
1955). cert. den. 350 U.S. 876, 76 S.Ct. 
121. 100 L.Ed. 774 (1950): lJr,ilt"d States 
". Cohen, 124 F.2d 16 t, Hi5 166 (2d Cir. 
J941) . ccrt. d('n. -'1Jb 110m. Hemstein \'. 
United State!!, 315 U.S, bU, 62 S.Ct. 
796, 86 I..Rd. 1210 (1942). Neverthe
lrss , II ~ing l e joint trill l, howenlr desir
able from the I,oint of view of efficient 
and exprditious criminal adjudication. 
may not be hnd at the expense of II de
f "danl's ri ht to a fun . 
U1il..-Barton v. Il1ted State!!, 263 F.2d 
89-1, 8!18 {5th Cir. 1959); United States 
v. Kahancr, 203 F.SuI"P. 78, 80 ·81 (S.D . 
N.Y.1(62); Schaller v. United States, 
221 F.2d 17, 19, 54 A.L.R.2d 820 (5th 
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Cir. 1956); United States v. Haupt, 
supn, 136 F .2d at 671: Hale v. United 
States, 26 F.2d 430, 438-439 (8th Cir. 
1928). What eanstitutes abuse of dis
cretion in terms of safesruardinsr each 
defendant's rights in such cases neees
lIari l)' depends upon the facta in each 
Ilarlicular case. Schaffer v. United 
State~, supn, 221 F.2d at 19; United 
States v. Kahaner, supra, 203 F.Supp. at 
81 ; Brady v. United States, 39 F.2d 31 2. 
813 (8th Cir. 1930). 

[5] In the proceedings bclow, defend
ant Echeles was the occupant of what 
has been termed the "uneasy chair" gcn
erally resen'ed for co-defendants in a 
conspiracy trial. Krulewitch v. United 
States, 836 U.S. 440, 454, 69 S.Ct. 716, 
98 L.Ed. 790 (1949) (concurring opinion 
of )Ir. Justice Jackson). That is, 
Echeks. as he stated in the first of the 
three grounds lende..w in support of his 
molion for severance, fact'd the pro~pect 
of defendinsr himseU in a Irial in which 
lu.lmiuions would be inlroduced into cvi
dence asra;nst his co-defendant, Arring_ 
ton, which, Echeles feared, would preju. 
dice his own defense. However, it has 
repl'aledly been held that this alone. evcn 
where the admis.sions incriminate other 
defcndants, is not su fficient to enable 
movant to gain a separate trial liS a 
maHer of right. United Slales v. Cnron, 
26G F,2d 49, 51 (2d Cir. 1959); IIa1\ 
v. Unitcd Stales, supra, 168 F.2d a t 
163; ('"abrc"O \'. Unitl'd SIMes, 167 F.2d 
820, 1123 (·1\h Cir. I9IS). 

[6] Yl"t, the inniminatory nature of 
the 1"!r:I:'<'O:I~ against his co-defendants 
was not the whole of Echeles' problem in 
dl'1'tnding himself in the joint trial. For 
it apPl'ared that, in a trial with Arring_ 
Ion as a co-defendant, Arrington hltving 
made J;iattmenl$ in open cou rt excuIJ18-
tory of Eche1es, Echdes would be unable 
to call this co-defendant to the stand for 
the purro~e of getting the Mme or ijimi-
1ar siattmenls holding Echeles blameless 
into evidence. It is this circumstimce, 
which con,tituted the second of the three 
grounds upon which Echeles bn«ed his 
motion for sC\'crance, together with the 
otherwise inconclusive nature of Ihe first 

III f.loI-~1 

such ground, t"~t ~ompela this Court 
10 find error ir n.c trial court's d~nial 
of said motion" 'r a ,eparate trial. 

(7) The G"ernment contends that 
Echeles' failurc 10 c~ll or aHempt to cl111 
Arrington as Il witness precludes any 
claim of error in this Court, citing Unit
ed Stales v. Vasen, 222 F.Zd 8 (7th Cir. 
1955) . The Vasen case, however, has 
nothing to do with ee,'erance or with the 
problem pre~~IIIl'd in this ca~e, and we 
do not find it coni rolling. ~Ioreo\'e r, thia 
contention mi. '.'PTtceh·el one of the two 
fundam('nlal rloltclions afforded by the 
Fifth Amend, .. ~nt 'i!:ht agll;n~t ,,~lf-in
crimination. By its lirst and mo~t fa
miliar protection, this Jo'ifth Aml:ndment 
provision gives any person the right to 
refuse to answ('r questions which might 
tend to incriminate him. But equally 
important is the "unh'ersally held" in
terpretation of thiB right prohibiting any 
penon who b on trial for a crime from 
bdng (<'llI'd to the j('illltBa .Imld. 8 
Wigmflre on E ... id,nce 406 (Claim of 
Privilqre. § '22G8): McCormick on E\"i
d"nce 257 .. 2ii!l (S,,!r·Tn~rirnin:lti"n, § 
124) (1954). The s('{'ond prolE'l'tion ap
plies without regard to the 11""ure of 
the intended inquiry; that is, a uefend
ant on trinl cannot be required to htke 
the stand 10 answer e\'cn the most in
nocuous, liOn· inc l·iminilting inquITles. 
Nor do('~ it make a difference whelh('f the 
def('ndHnt ;s ('ailed to the ~lIlfid by the 
prosecution or a co·dt'!(·ndant. 8 Wig
more Oil Ellidtnce 410 (Clnim of Privi
kgI'. § 2268). 

This distinction was discussed in Unit
ed States \'. Housing Foundation of 
America, Inc., 176 F.2d 665, G6G 13rd 
Cir. HI49), wherein the cuurt ren ~('d 
bt"C8u~e, O\'('r "l.jedi'lfi. one d~fcl,dant 
had been j'l{'rr',it!~d to c;lll !r.e other to 
the atand. llol,!i~g that .'uch constituted 
"so fu nd.:ll::Jeninl an error that the judg
ment must I,e 11;:\'erHd and a new trial 
ordered", the cuurt said: 
••• The error made ari~("s from 
con fusing th(' privile&e of any wit
ness not to give incriminating nn
swers with the right of the IIccllsed 
not 10 take the stand in a criminal 
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;lIon against him. Both .:ome 
thll.l the proteetion of the dause of 

I.e :Jth .\M~ndment whkh provides: 
'0 [,('r. on • • • shall be .:om· 

.t! in any .:riminal .:ase to be a 
tnrSl! ngninst himself." The plain 
fferE'nce between the privilege of 

n .fld t1ccus(>d is that the 
<Y not be required to lake 

'mt! at all. • • • 

S al>lO, to the same effeet; United 
S~tea v. Keenan, 267 F.2d llS, 126 (7th 
Cir. 1959), cert. den. 361 U.S. 863, 80 
S_Ct. 121, 4 L_Ed.2d 104 (1959): Uniwd 
S ,tu \". Blnjamin, 120 F.2d 521, 522 

<i Cir. 1941); Poretto v. United States, 
1 ~ I .2d 392, 394 (5th Cir. 1952). 

(1IJ Thus, Echeles .:ould not prOJM'rly 
cllll Arrington as a witne!',S during 
"I" h<'les' cn~e in chief. For if Arrington 

il d to tnke the 4nnd, as was his 
~., .J~",,' aelion in alliing him and 
him 10 dedine to do so in front 

jlJT)' would have injected preju· 
,r into the record as to Arring· 
~e Luna v. United Slaws, 308 

1-' d 10, 141, 1 A.L.R.2d 969 (5th Cir. 
19(2), wherein it was held that the 
<.Jdend:lnt had the constitutionally guar
an rrd light of silence free from l'l·eju· 
~. ',1 'I'lmenis, cven when they Clime 
;: y fl 'm co·defendant's attorney, the 

celli Lid in l;\nguagc applicable here; 

• • If an attorney's duty to his 
c'ient ~hould require Jlim to draw 

]",I"'s attention to the possible 
of guilt from a co-defend· 

~, the trial judge's duty 
1, r that the defent!anl.!l be 

I raIRly. 

r)\ernment further contends that 
" jlO}ition in ~upport of his motion 

, ranee nl'('es~arily in\'olved in-
.!' in two I>~ulati\"e assumptions: 

t, th:lI Arrington would be tried prior 
o E,h ' s, and secondly, that Arringir,n 

W" ;t claim his Fifth Amrndn1l'nt 
I,n against self·incrimination if 

II. witness in the trial of Echt'les. 
A . h first ~u.:h "a~_~uml,tion", we do 
c • it would have been egregious had 
t!-:e t al judge, after granting the motion 

for separate trial, also directed the Gov. 
ernment to pro.:eed firllt with the .:ase 
against Arrington. 

With regard to the quution of whether 
or not Arrington would claim the privi. 
lege if he were called lIS a witne!lS during 
a trial of Echeles alone-a trial held sub. 
!!f'quent to his own we Clln only say that 
8uch question was not properly thr Gov
ernment's to interpose. Speculation 
about what Arrington might do at a 
late r Echelea trial undoubtedly would be 
a matwr of !lOme collcern to Echeles, but 
he should not ~ roredo~ed of the pollS!
bilily that Arrington woultl I"stif), in his 
~hll1f m~'rely because thllt ~\'entuality 
was not a <:crttlinly. ~,-e Peuple \'. ~1.:. 
Cullough, 81 :'>Iich. 25, ·IS X.W. :,IS, 518 
(18!l0); People v. Wel1~, 272 N.Y. 21:;. 
5 N.E.2d 206 (1936). :-'!ort:O\'er, it would 
in fact seem more likely than not that 
Arrington would have testified for 
Echeles for the reason that three times 
previously, in open court, Arrington had 
voluntarily exculpated Echelc!'!, apparent· 
Iy contrary to his own penal inkrest. 

Spe<:ultltion as to whether or not Ar
rington would claim the j,ri\'i!ege .!It a 
later F.,·hdes Iri;I1 htl3 ~pawued uther 
collateral i~ ur~, n;"lml'll', \\hdlwr the 
rluc~tion~ a,ked III .• urh a lal~r trial 
would not bc llilhin the "_,,pe of .\ning· 
ton's privill·ge, nnd whelh~r ."rrington 
hud not wah'cd hill privilege nil a'witness 
by te~lif)"ing fully :Ibout the circum· 
stances on ~urrebutw\ during the nar
coli.:s trial. Such questions, I!p<'culalive 
as they are, we do not now reach; th..,y 
ean properly be (k·dc\('d ir and II"h..,11 they 
nri ... e in II fulure ag:tin~t 
Ecllrles. At Ihis . 
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This is p,lrticulafly true where, as here, 
the opportunity was so readily available 
_s the court said in Schaffer v. United 
State~, supra, 221 F .2d at 19, revefsing 
bees.u~e s. se\·erance was denied: "There 
being only two defendants, it would not 
be H'ry time consuming but entirely 
practicable to accord them separate 
trials. • • . " 

In reaching this conclusion, we take 
spe<:ial note of the {act that during the 
joint trial of Echeles and Arrington, the 
Go\"ernment was pennitted to introduce 
into evidence the incriminatory admis· 
sions of Arrington takcn from the tran· 
&cript of the prior narcotiCll trial, while 
an objection was su~tained precluding 
Echeles from t('ading into evidence Ar. 
rin,.ton's statl'ments protesting the in
nocence of Echl'les contained in the same 
tr ,t:,ocripl While the ruling of the court 
ixlow as to these evidentiary matters 
WIlS perhaps the only one possibie under 
the circumstances, it really served to 
.; ~pound the error previously cc:nmit. 
~d and to emphasize that the scall's of 

j\'~tice had already been tipped to favor 
the Go\·ernment. 

The judgment is reversed and the 
cllu.o.e rl'manded for further proceedings 
eon.'!i~tent with this opinion. 

Reversed lind remanded. 

NI('UDIEX CO., Tne., PI.,llllifr-'\I'l'dlee, 

"-
L mard A~"U.'\CII, Detendnnt,Appellant. 

:So. 15141. 

United States Court of Appeals 
Seventh Circuit. 

Nov, 12, 1965. 

Action to recover damages becnuse 
of fraudulent conversion, From II judg_ 
ll"'nt of the United Slates District Court 

for the Northern District of l11inois, 
E;,,<tern Division, Joseph Samuel Perry, 
J" th", defendant appealed. The Court of 

Appeals, Hastings, Chief Judge, held, in
ter alla, that where under agreement title 
to radios sold was to remain in seller and 
accounts teeeh'able were to be delivered 
to se11er, acts of buyer, or those acting 
under hb diredion and control, in Illedg
inr r:>dlos as co11ateral for a loan, assign
ing ae<:ounts receivable to lender and fail· 
ing to remit proceeds of accounts, which 
acts were done without knowledge, con
sent or acquiescence of sel1er, to ita re
sulting damage constituted fraudulent 
acts of conversion under Illinois Jaw. 

Affinned. 

1. StIles ¢::I2 18 
Where subsequent to buyet's default 

in payment for transistor radiOli the par
ties agreed that all merchandise thereto
fore purchased and al1 radios thereafter 
delivered should be delh'ered in bonded 
warehouse, tiUe to remain in seller, and 
there were no inter.enin,. rights of third 
parties involved in transaction, the con
tract r<'invested seller with title to radios 
anl\ accounts receivable and provisions 
for \,bt."Iilling J'IO, ~ion and conlrol were 
In"rely 10 further ;ure :md protect title 
of ~(>l1er, 

2. S:lI~S C:> 1(I1 
In It .!Inles contract of personalty, ti

tle is trnn:lferred from se11er to buyer 
when parties to contract intend it to be 
trnn~ferred; physical transfer is not es
.'!l'ntial to passage of title . 

S. Tro,'er lind COIJ"ellilon C:>IO 
Whtre under agr",eml'nt title to ra

dios sold wa, to r~mllin in ~l'l1er and ac
COUIlU rf.'Co:i .. able were to be delh-ered to 
seller, :lcts of buyer, or those acting under 
his direction and control, in pledging ra· 
dios as collateral for a loan, assigning
accounts receh'able 10 lendl'r and failing 
to n:mit proceeds of accounts, wJ,jch acts 
were done wilhout knowl.,dge, conM'nt or 
aequh:scenee of seller, to its rc"ulUng 
damage con~lituted fraudul('nt ncts of 
con\'elliion under Illinois law. 

4, ExccuUon ¢=o42S, 4:a 
The term "malice" as used in IlIi· 

nois Inso!.'ent Debtors Act applics' to 
that dasa of wr<Jngs which nre inflicted 
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ca~cs other persons,71 and they may be held not to provide surn 
cient pl'Olcc;ion.7~ As a last resort, if nothing else \\;IJ PI~ . 
the prejudice, a sc\'crance must be ordered..~. 1 

§ 225 . -- TC'slirnollY of :L CodefenJant 

Three k inds of problems with regard to the t~Umony or II 

defendant may arise on a request for relief from prejudicial J 

74. May Cilil aUentlon 
Rezneck, The New Federal Rules of 

Criminal Procedure, ]066, 54 Ceo. 
LJ, 1276, 1310. 

75. Not sufficient prol~lion 
Reversible error to reru~ S~\'('r3nee 

where confession (lr one coddcn
dant admitted [n evidence Impli· 
('",I'd other defendants, c,'cn 
though mlmC$ or other dercndants 
were blanked out before confes. 
sion was read to Jury. u. S. v, 
Bo:u:a, C.A.2d, 19G6, 365 F.ld 206, 
2]4-218, noted H167. 28 Ohio SI.L. 
J. 356. 

"To be sure, the tria l court devised 
a procedure under which the con. 
fl'Ssions were introdUCed withou t 
m~ntion of the narnes of the other 
J)(,,,ons implicatC<i. But their 
names were in fact re"l'alcd in the 
<-"~fse of the crt::ss·('".rnin3tlon of 
the cCHlfe,<ing petitioners.... An. 
derson v. U. So. 1943, G3 S,CI. 599. 
602, 318 U.S. 35(1, 156, 87 LFA. 
829. 

Ddendant·s iI1~~~nr obt:dn','d conks· 
~ions were in3!1mio"ihle hC;'lrl>.1y lIS 

to codefendants, notwithstanding 
that codefendants' n~mes were 
omitted from confes_lons, whc~ 
olhet testimony obout tooefen. 
danlS made it obvious tMt Ihe 
omilt~ names were thrlr •. Jones 
v. U. S., C.A.I!!6-I, 142 .. ·.2d 863, 
119 U.S App.D.C. 2~4 . 

''In the case at bar It .n ,.~rt \0 us 
plain Ihat the expt"Jiclll <,u!:;;, ~Icd 
by the app<!l1ant; I. e. 10 black out 
the names of Delli P:.oli and Mat· 
-:;:iasso would have been fullie. 
• • • Read upon the olher 
e. idence of the prosecution's wit· 
nesses that had conn(.'(:tcd Delli 

Plloli with Margla~so and Pit rro 
ihe 'service station' and e].'II:wh re 
there could not have been Ih~ 
slighte5t doubt as 10 whose n;ll; '.os 
h~d ocen blacked Oul; and. e"~n if 
thl'rc h~d b«n. Ihe bla~;dng 
i\. ~If .",,,,,Id ha'e not only I .. id 
doubt. but u:l,l<."r,""orcd the 
swer." U. S. v. {)(Olll ('aoh. 
2d. ]956. 229 F,2d 319, 321. 
firmed 1957,71 S Ct. 294. 352 L' 
232, 1 I...Ed.2d 278. 

See note 69 above. 

7G. Severance required 
U. S. v. Bona, C.A 2d, I!lGG, 365 F. 

2d 200, 21'1-218, desc:'ibtd nOlI' ,5 
above. 

When government Insisted upon 
the introduction, Igalnst cCKI~. 
fendant and to the surrrlse of de. 
fendant. of fe(!eral .,:,,'n\'5 I<'SUmo· 
ny thai C(h!c-r"n<Janl h~d 11":~d 
that dcfcn,h:lt h~d I n'l ht 1;.';1.' 

~ury che<;:k to 111m, h d lold h:m 
thJt che~" w.,~ "ot hi' ("].1:1.'1; .. /ld 
had asked his .,Id In ("" hlng It, de
fendant was ('nlil:'-d to a m'5trial 
in "iew of the potcntially grcal 
prejudicial effect of the le$limony 
in re]ation to 115 sm~11 Imporlance 
10 government's case and in \" .v 
of fact Ihat situation was not Sl;S' 

ceptible of correcHon by in~truc· 
I;on. Florcs v. U. S., CAStll. 
1967, 3791'.2d 905. 

At·,se of discretion not 10 order sev· 
erance whue ('()-d~fen-':anl had 
made an incriminlting ~dml5Sion. 
Barton v. U. S., C.A..5th, 1959, 263 
F.2d 694. 

Schaffer v. U. S, C.A.5Ih, 19.>.5, 221 
F.2d 17,.54 A L.R.2d 820. 

See Belvin v. U. S, 
273 F.2d 583, 5S1. 

C.A:;lh, 19GO, 

'56 
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(:~'r. First Is the case in which onC! dcf(,lldant lakes the stand and 
pUIS the blame on the other defendant. Such testimony is not 
h"-rsay, since it is given in open court, and it Is admissible 
t!'- ·:'ls1 thC' second defendant. Wbere this is in prospect a scver· 
nne may be ol'dcred,n but it is not I'cquh-ed.:s 

~ 'COnd problem arises if one defendant wishes to usc the 
I-,ony of a codefendant in his own behaU. One defendant 

n not n:-quh'C another to take the sland at a trial in which both 
a'L -'harged, since this WQuld be inconsistent with the privilege of 
Il ,.Tlminal defendant not to be called to tile stand at alP' H a 
dLfendant docs take the stand and testify at all he waives his 
prh'iIege not to answer questions about the crime charged.
Thus at a joint trial a dcrendant who docs not wish to tesury on 
hi.~ own behalf is hal'dly likely to take the stand on behalf of a co
d"r"ncL'mt, 

17. S~\·(:r~"ee ordered 
"A~ ,·)unsel ror ddentlant Luis V~l· 

dl'S pOintedly r~marks, Valdes, If 
compelled to go to trial together 
\\ith defendant Vega, would have to 
prepare h;~ defense against IWO ad· 
, '. r .'aries, the United States and c0-

d r~nd~nl Vega. They would be 
united in their effort to convici 
\'~ld<,s. We must agree that unde r 
Ih"se conditions, a JOinl trial would 
be the equivalent of a denial of a 
r .. ir ~nd impartial tria!." U. S. v. 
\'~lM5. DC,Puerto Rico, 1967, 262 
F.."'Jrr· 474. 

7~. r' II tri;,1 nQI j'nproper 
C iet n lOr ,kknd"nt in narcotics 

I "em wa~ not pl~ln error 
t "r r"nure to sever .... here 
c • r 'nl ... ho testified m:t<Je no 
, ;,( to incriminate defendant 

....~ did not le5Ufy, other than 10 
eonfi~m laller's presentt ..... hen al-
1"TL'<i illegal acUon was formul"ed 
.nd carried out. Fields v. U.S., 
CAAlh, 1967, 370 F.2d 836. 

S~\er .• nce was not required. even if 
t('ti:nony of one dcfC'ndant on hC' r 
own b,half tended to est.bllsh a 
Ih- kt,\"een her and her codcfen. n. th~t had lK'en supplied only 

,: -er.ti >1ly in the government's 

case. U. S. v. K;jhn, C.A.2d, 1966. 
300 F.2d 259, :!G.l, ;;crtiorarl denied 
87 S.cl. 321, 385 U.S. 94S, 17 L 
Ed.2d 226. 

In pros«:utions for narcotiC5 viola. 
lions, even Ihough when one of 
the defendants \"oluntarily took 
the witness sland he verified .some 
critical portions of the cvldencc 
given by government agents, nev_ 
ertheless. It was Within trial 
judge's discretion 10 order wdl 
defendant to be tried along with 
two other defendants, and record 
did not c5tabli~h abuse of &Ileh 
dlscrelion. U. S. Y. Soto. C.A.7th, 
J!l';.q, '!56 F.2d 729. 

79. Co<l~fendant c~ 10t require tes
timony 

U. S. v. Hou~lng Foundation of 
America, Inc., C.A.3d, 19·19, 176 
F .2d 665, 666. 

See U. S. v. [chelf':!!. C.Aith, 19G5, 
352 F.2d 892, 897-898. 

80. Wal\'er of rrl";lege 
Johnson v. U. S., 1943, 63 S.C!. 549, 

552, 318 U.S. 189, 195. 87 LEd. 
70<. 

McCormick, Evidence, 1954, f 13 1. 

457 
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~lotions for a severance so that n (It.fC'ml:mt may lx! able to call 
a codefendant to Ule stand are USU.:ll!y d.'nil'd." TIle courts ~t.( " 
a healthy, and quite justified, sk('ptid~m whether the cl('r"'nd .nI 
would call his codefendant If he coulll,"! and \\heUICr th~ e. 
defendant would /lot claim his conl'lituli0nal pri\'il~e even In n 
separate! trial.'J There arc a few cases, howc\'cr, In which it s 

81. Severance refused 
Where defendant and codefendant 

were charged as members of con
spiracy under one count of Indict. 
m!'n! as to violation of Hobbs 
Act refusal to Grant defend,'nt a 
$Cvcrance from codrrcndant on 
ground that dcfrndont was unnhle 
in joint trial to compel effective 
testimony from CO<l~rcnd"nt wou 
not an abuse of discretion. U~ S, 
v. Sopher, C.A.ith, 1!l66, 362 F.2d 
523, 52S-5l7, certiorari d~led 87 
S.CL 286, 38S U.S. 928, 17 LEd.2d 
210. 

The granting of a severance Is targe
ty a matter of discretion; and In 
prosecution for mail fraud In sale 
of securities, court exercbed Its 
discretion to deny application for 
severance, notwllhslandlns appll_ 
cant·s contention that his only 
connection with tran1'.;1cUon had 
~n as a "rimler" o( stock for 
firm with whleh other defend.lnts 
were aS50Claled and that ~lnce oth· 
er defendants might tail to hike 
stand at Joint trial, and they werl! 
only ones who could testlry tha t 
he was wholly disauoclated with 
selling efforts of thei r firm, hI! 
would be deprived ot his constitu_ 
tional rights 10 have compulsory 
process for obtaining witneS5es in 
his (:lVor unless he was granted a 
separate trial. U. S. v. Berman, 
D.C.N.Y.1959, 24 F.R.D. 26. 

1'.2. S~c;,tk., 1 wll.·th~ r codefendant 
would be eall(!d 

S:.re aSSl.:rtion that without .ever_ 
anee defendant could not ClIIl his 
codefendants as wlln{'~s does 
not warrant ~versal on the theory 
that if he could he would have 
done so. Brown v. U. S., C.A.I967, 
375 Fold 310, 316-317, 126 U.S. 
App.O.C. 1301, certlorarl denied 81 
S.CI. 2133, .lS8 U.S. 915, 18 LEd. 
2d 1359. 

Motion by cerlain defendants to S~I"r 
lhelr ease. for trial on ground that 
at I~ast one of the other defcnJ_ 
nnll h~d made exonerative ltate. 
m' nts lind would be a necess;.ry 
wilness In their lwh3lf It trial bu t 
that he might d~ny movant~ :he 
b.ndit of bi5 fa\'or~ble le,ti 'y 
by I""'tling his prinl<'[:e w. 
nit'll where norhing s"t-· _I 
was offert'll in support of _ n 
and movants merely made h:>.ld 
&ettlon that someone had made ',r 
might make exonerative statem,·"t 
In their behalf. U. S. v. Tannn. 
D.c.m.I967, 279 F.Supp. 457, 468. 

I>cfcndanu Joined in 5ame Indict. 
ment were not entitled to separate 
trial on ground that testimony of 
coddcndant could exculpate the,.. 
but llIat codefendant would «fu~e 
to take ltand In Joint ltial, where 
no faels were furnlsht'll as 10 n~· 
ture, ('xtent and ImpOrt3nce of 11.e 
exculpatory testimony thnt would 
be offered. In ,'epar:>te triall. U. 
S. v. Cri~on3, D.C.N.Y.I%7, 271 
F.Slrpp. 150, 151-155. 

83. ';1;,-pHd. III ,,!lether eoderendant 
would t~.tlfy 

Denial of one codefendant's motion 
(or separat~ trial made on ground 
that It would afford moving code
fendant opportunity to call oilier 
codefendnnt al witness for pur· 
pose of explaining his pas."".!nn 
o( narcotics was not abuse of ,!;,. 
eretlon. whe~ moving co<ldl'T,' nl 
did nOI show or a<.<crt Ihat . r 
coddendant's vero'on of fo< '5 
would have any e .. , 1:11 lOry ~ '.ct 
or that other eodd , :",t \" 'd 
IT'ore Hhly t<"$tlf), were he lrif.'d 
'I'arn:dy. Snlith v. U. S., c.A
lh, 1967, 3~5 F2d 34, 38-

n".". Is no ~bJ<.,lute requi~~nl rut 
!>el" rante when dcfe.ndanu SUI:' 
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held that a scverance 15 necessary on this ground. In one the sec
ond defendant had three times, in open court In a prior proceed
Ing, exonerated the defendant now seeking 11 severance. 111US 
the probability seemed strong that he would give helpful testi
mony at a separate trial, particularly if the sCCQnd defendant 
were t.rled first. fI In another case severance was ordered even 
though an oICidavit for the government quoted the second rle
fcndanl's lawyer as saying he would advise his client to claim the 

gest that tt'lilimony of codefendant 
IS not available to th('m unle" 
lhey are tried separately. and the 
unsupported possibility that such 
testimony might be forthcoming 
doe. nol make denial of molion 
for severance erroneous. U. S. v. 
Kahn, C.A.7th. 1007, 381 F.2d 824. 
841, certiorari denied 8S S.Ct. 591, 
389 U.S. 1015, 19 L.Ed.2d 001. 

Denial of severance, in consplmcy 
prosecution, as to codefendant 
who alleSedly conveyed to vletlm 
thre:1t. from defendants, was not 
libuse of discretion although code
fendant stilted that he would not 
teslify in khalf of defendants in 
any trb[ in which he was also de
fendanl, wMre cO<lc(endanl's affi 
(hvlt Jn~icatl'd that he lnkndcd to 
invoke privi!cge a.:ain'l s~lf·in 
crimInation whether he testified liS 
codefendanl or liS iIC~'ered defense 
witness, motion was not made un
tll aft er defendants had testifi ed in 
their own behalf, and all defend
ants put forth single defen$(', 
without attempting to shift bl~me 
among th(mselves, although de_ 
fendants claimed that codden
danl'l refusal 10 testify was not 
brought to Ihelr attention untl] [m
mediately before their motion. 
i(olod v. U. S .. C.A.10!h, 1967, 371 
f.2d -'''3, 900-992. 

E\'cn if J"int tria] of two defendants 
t.lade [t IMS ![l;ely that one \\oold 
give ex<;"ulpllOry evid' neil for the 
other, that did not make denIal of 
motIon for severance elToneous, at 
least In absence of noything Indi· 
elI!in, that codefendant would 
ha\'e given exculpatory evidence. 
U. S. v. Kahn, C.A.2d, 1966, 366 
F.2d 259, 263--264, certiorari de-

nied 87 S.CL 321, 385 U.S. 948, 11 
LEd.2d 226. 

-rv,'o of defendants who were 
charged with conspirins to bribe 
were nol entitled to a severance 
on ground that testimony of co-de
f .. ndants w~s ('l!<.~ntial to their de
fense :lIld tha t such te~timony 
would not be n\'lIilab]e to them 
unless ea<h defendant ..... ~s tried 
sepamtely so thaI co·dcf~,,,.I:mu 
could be put on the stand. Gorin 
V. U. S., C.A.Ist, 1963. 313 F.2d 
64]. The court said, III 645--646, 
that Ihe argument WII unrealistic 
nnd that there was no tl:a$On to 
think a codcfend:mt would be more 
wilf,ng to waive his privilege In a 
separate tria] than In a Joint Irial. 

U. S. V. Pilnick, D.C.N.Y.I9G7, 261 
}-·.Supp. 791,800. 

U. S. v. lAil,lhton, D.C.N.Y.I967, 265 
F.Supp. 27, 31. 

U. S. V. Van Allen. D.C.N.Y.I96I, 28 
F.R.D. 329, 338-339. 

84. ProbabUlty of testimony strong 
U. S. v. Echeles, C.A.7Ih, ]965, 352 

F.2d 592. In that case the court 
said, at 898: "With regard to the 
question of whether or not Arring. 
ton would claim the pri\"i]ese If he 
were called as a wilnes, during a 
trial of Echele, alone-a tri~] held 
subSl"quent to his own-we can 
only say thai ~uch que~tion was 
not properly the (jovernment"s to 
interpose. Spl''''l~tion .bout \\hat 
Arrington mIght do at a later 
Echdes tria l undoubtedly would 
be a malle r of some concern to 
Echcles, but he should not be fore_ 
closed of the poS$ibillty thnt Ar
rington would tesllfy In his behalf 
mere ly bec~use thai e\"entuallty 
was not a certainly." 
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prhi]r'gc even in a. sc:ond trial. TIle court pointed out that the 
second (lefendant might be tried first, and that the prh ilr 
might no longer hi! ,n-ailr.Nc to him when called as a \\itn lne'l 
that en'n if the mo\'ing lkr"ndant were tried first, the So ,nr' 
d"r 'hnt might ignore h; 1 ,-YCt"s advice and wah'c the pn1:_ 
1( ~ • 

TIle final problem Is well illustrated by the dccls ion oC th( Fifth 
Circuit in De Luna v. United Slates... It Is of course 'h,. " 
that the Constitution pl'Ohibits any comment on the f~ ;1, IN' ~ 

criminal defendant to take the stand." The De Luna '~'.lIe n 
sidcrcd thc application of this rule where (inc defendant, \\110 h -
tesUCicd, w\sh('s to con l"'( iI, on Ule failure of a coddc, ! Iflt to 
take the stand. 

De LWHl and Gomez \\"(2 rkd together on narcotics chargM. 
COffiN :e!;tiried In his own {('nS(! and put all the blame on Dc 
Luna. De Luna did 110t te1"lify, but his attorney arguC'd that 
Goml"'Z was the sole culprit. 'The attorney for Gomez in hi" d.1I'
Ing argument rderred fOl'Cefully to Ihe fact that his client was 
Innl'sl enough and had courage enough to take the stand and t~1I 
the whole story but that the jury had not heard a word fl'Orn D:! 
Luna. The jury acquilloo Gomez but convictoo De Luna. 

On appeal Dc Luna's conviction was re"ersed. The majority, 
speaking through Judge John :-OIinor Wisdom, said Utat the com· 
ments of the attorney for Gomez were proper from his point flf 
"jew, since "his attorneys should be free to draw all ration 01 
infeN'nccs from the faHure of a codefendant to testify, J ~:s 

attorney is fr~ to comment on the ('ffC'et of :my intert'. ,1" 1'1\ 

fniilu"C to produce material "\",kncc in his flQ'~!on '. r to 
witnCSlOcs who ha\'c know\, 'l~l! of pertinc'nt fadS." 1.1"11 :1 • 

men!s, however, while I'roj;'\" from ConlC'z's point of \io.;"·, \\('I"l! 

85. Prl~'i1cge might b~ UI nv~n ble 
or wah-cd 

U. 5 v. (;l~~wn, D.C.:-':.Y,I ;G, ~;9 
f.Supp. 2112. The ("Ourt &;lid, at 
2"1 ,285. that it was I nough for 

_"('rannl that ~Karp Ius shown 
p~rsuasi\e around for the <:lnim 
thnt she needs Pitkin', evidence; 
that the need mu~t almost ceru;n· 
Iy go unutisficd in a Joint t!"lnl ; 
and that there Is SUb'I~I\'lnl1y 
greater lik,.Hhood or h~r lI'ing him 
If they are tried Wparatcly." 

See U. S. v. Glenson. DeN.V,1967. 
265 f.Supp. sao, 881-882, for later 
dCI.::Iopments in this ta~e. 

8G. Oe I .. una case 
'":,A.Sth. 1962, 3GB f.2d 140, I At R 

3d 969. rt'heuing denird C.A511 
1963, 324 f,2d 375. noted W:;J., :ll 
Geo.Wa~h.l .. Rev. It)«, IS Slar .. t 
~CI·. 690, 16 Vand.LRe\'. 1241, 49 
Vn.L.Rev. 3~6. 

81. Con,IHbtlon prohibits ("<I"" 

Griffin v. State of Califolnl", I' .. , 
85 S.CL 1229, 380 U.S. G09, I·t L 
F.d.2d 106. 

88. Attorn~ys rrc~ 10 drnw 
IIonnl bfer~nCH 

308 f.2d nt 143. 

nil r~' 
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prejudicial to Dc LUna and inconsist('nt with his right not to have 
conunent made about his decision 10 exercise his conslitutional 
privilegc.- The conflicting Interests of Gomez and De Luna 
cl-eated a dilemma that could have been resolved only by trying 
them separately." Judge Griffin Bell concul'lX'd in the result, 
agreeing that D:J Luna had been pl-ejudiccd, but thought Gome:t's 
nttorney did not havc the right to comment on Dc Luna's failure 
to tcstiry.1I 

Although other COUl·ts in subSCfjuent cases similar to De Luna 
have recognized the problem to be "substantial and trouble
some," II! no court has Celt obliged to re\'C!l'SC on that gJ'Ound. I n 
the later cases, unlike De LlUla, the defendants have presented 
unified, rathCI' that connieting defenscs, and onc defendant would 
have no motive to seck to discredit nnother," nor could he claim 

89. Prejudicial to coderendant 
308 F.2d at 1::0-155. 

90. Separate Idals re'luircd 
''Thus. the joint tria.l or th~ two de· 

kndants put Justice to the t~sk or 
simult"l'I'ously racing in <.oppOSi te 
directions. And JI'stice Is not 
Junus·rnccd. • • • 

''In short, for ench of the derendants 
to see the race of Justice they 
must be trit'd separately." 308 F. 
2d at 143. ISS. 

91. View of eencurri!!!; Judge 
"It was pr<lper in the defense ot 

Gomez tor his counsel to comment 
upon the r~ct that he had taken 
the stand, but it was impr<lpcr tor 
him to comment upon the fact 
that de Luna had not tnken the 
Itand. The Inrerence which plain· 
ly WOuld arise agaInst de Luna by 
comm~nts to the eHcct that Gom· 
C<e t'·sllfied. Hke the Inference that 
ariscs l!l any CHnt rrom the fail. 
ure to testify. Is one that must be 
cncd,m.,ted by ad.nonilion of the 
~"t In charge." 308 F.2d at ISS 

(c( "rring opinion). 

92. Problem tr<lublesome 
Hayes v. U. S., C.A.8th. 1004. 329 F. 

2d 209. 221, certIorari denied 84 
S.Ct. 1883, 3n U.S. 9SO. 12 LEd. 
2d 748. 

93. D~t~_l~~$ not conflicting 
'l1lc important factual distinction 

b<:lw~~n De Luna and the instant 
ClUe. however. 15 that in the for. 
mer. one co-defendant 5UcressruUy 
shifted all of the blame to the olh· 
er co-ddendant. whereas hct(!, all 
eO·defendants put forth a single. 
unJried defense based on the theo· 
ry that the prosocution witnesses 
h~d fahricated a preposterous S\o. 
ry against them." Kolod v. U. S .. 
C.A.lOth. 1967, 371 F.2d 9&3. 991. 

''The degree of antagonism, ho ..... e'·eT. 
is not a!'J great as that In De I."na 
where the defenses were mutually 
exclush·e. TIlere, if one ddc;:,(! 
were b<'licved. the other (;(,,,1..1 not 
be. Tn the i''"t~nt ca_e. it is not 
de:!.T that K,'hn co\lld not have 
been round [nnOX"nt if S:!.chs Ind 
Curran were so fOllnd." U. S. v. 
K"hn. C.A 7th. 1%7.381 1'.2d 824. 
841. certiorari denied S8 S.Ct. S91. 
389 U.S. lOIS, 19 L.Ed_2d 661. 

"The situ::.Uon here is markcdly dif. 
ferent. The pOSition or both Snell 
and the defendant (through his at
torney). far from bei"g Intagonis
tie. w:as that they did not e\'en 
know each othcr prior to the 
trial." U. S. v. Barney, C.A7th. 
1006.371 "·.2d 166. 171. 

Dc Luna rulc applies only ""hc're tM 
defendants pre«'nt connieting IUI d 
Irreconcilable <ld~nses • • .... 
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§ 226. C(!It~lIil":l(,Y Cases 

l\rany of the cas discussed in the thr('(! ltC"Ctkms immediately 
preceding arc ccJJ~I'L:;cy C:l.SC'S, but 111(' r 1.>lt·ms or joinder In a 
conspiracy prO! ('ution arc so critiC<l.} tr.1 'p..'watc ll"Calment or 
that subject is r qujred. 

To the prosecutor a conspiracy PI'O..~ccution offers many advan· 
tages. but such a prosecution also creates "a !':criollS danger of 
unCoh'ness to thc defendant." ·l Justice Jackson, speaking for 
hImself and Justices FrankCw'ler and Murphy, has commented: 

The una\'ailing protest of courts against the srowing habit 
to indict for conspiraq in lieu of prosecuting for the sub
stantive offense itself, or in addition '1, la, suggests loose 
practice as to this offense constitutes a 'iOllS IhfC;!.! to 
hirness in our administration of justice.~· 

A conspiracy count in an indictment plV\ Ut'S a sufficient con· 
necling link to join many defendants charged with many dif
ferent substantive offenses," and even failure of proof on the 
conspiracy count will not work retroactively to make the joinder 
improper so long as the charge of conspiracy was put forth in ' 
b'OOd faith. ' 

A conc:piraey prQ"CCution greatly 1(!SS('ns the right, twice pro
tected in the Conslitution, to trial in the vicinage, since venue' 
In a conspiracy prosecution can be laid in any district In which 
any conspirator did any of the acts, however innocent, Intended 

91. Serious danger of unfnirness 
Developments in the Law-Criminal 

Conspiracy, 1959, 72 Harv.L.Rev. 
920, 922. 

"It can be readily seen, therefore, 
that a conspiracy trial crenles rea l 
and serious possibilities of confu· 
~i(.on in the jury, which may in· 
dulge in unwarranted imputations 
of guilt, particularly where the c\'· 
l<'k:'tce is ('(J'~pT~x Or circumstan. 
lIal ;ll'<l whae Ihere arc mnny de. 
fpn<l,mls." V. S. ,'. Kohn, C.Ailh, 
1967, :1.81 F.2J ~~1, 839, certiol"lrl 
dellied sa S.Ct. .':!)I, 3S9 U.S. lOIS, 
I!) LEd.2d f>61. In Ihis cnse denio 
al of a !e\,en. ce was (:pheld. 

446, 93 L.Ed. 790 (concurrlns opin· 
ion). 

99. ConnectlnJl I:nl; for J(l1:1der 
Sce I 144 abovc at 1>' If', 58 and 76-

SS. 

I. Failure o{ proof 
Sc-haefer v. U. S .• 1960.80 S.Ct. 946, 

3G2 U,S. 5] I, " L&l ,2d 921. noted 
)6], .~S Mina,L.Rev. 1066. 

Scoe t Ii' . ho\'e at notes 86-92. 

r'II 5ce 
Renr'>':l] was held ... qulrl'([. howl.'\"· 

er be1:au.e of the comrlcltity of the c,,~, with rc::;ard to ~t fl'fl£l· 
anlS who played only a l:IlilK,r 
rol .. , ~fter Ihe con rtr cy chMgcs 
had been di I1'I~cd. U. S. v. 
Dr. 'lIN. C.A.2d, lOOS, 395 F.2d t 
881. 

98. Un;vailing protest of .. ourts 
Krulewitch v. U.S., 1949, 69 S.Ct. 

716, 719-720, 336 U.s. 4010, 445-
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prejudice if his attorney were not at 
(:lilure of another to testi ry,s. In ado.::' 
the bene'! I" of the De Luna rule do not 
l',,~\-erancc 'ms lx:o(on ~ought» and no r.
jury rlI1:Ui ~nt." Both of those requ( 
LUna. 

j to comment on the 
t ms be~n held that 

'-' to il defendant if no 
a1 asked during the 

. d b 'n ll"":3.de In De 

Rhonl' ". U. S., C.A.l!lGG, 365 F.2d 
980, 9SI, 125 U_S.App.D.C. 47. 

"Here, unlike the situa tion In De 
Luna, Bennett did not place the 
sole blame for the wrongful acts 
charged upon • co-def('1\,J,.mt." 
Hayes v. U. So. C.ASth, 19G4, 329 
F.2d 209, -22. certiorari dpnl<'d 84 
S.CL I' J, '17 U.S. 980, 12 LEd. 
2d i4$. 

94. CO~ ,( h)' aUomc)' forbidden 
r.1'-re ract . ,( defendant js unable 

to comment on refusal of codefen. 
dant to lestlfy will not Justify sev
erance of trial In which there 1$ 
cohesion of crime alleged, defend
lints charCed and proof adduced, 
:md there must be showln£ tha t 
real prejudice wiI[ result from de. 
fendant's lnllblHty 10 commenL 
U. S. v. K:thn, C.A.7th, 1967, 38 1 
F.2d 824, 839-841. certiorari de
nied 88 S.Ct. ;;91, 31\9 U.S. 1015, 
19 LE.t.~d 1''31. 

\Vhere 1)'[: TC t'" O( r •. Lrt.s pn;;ent
ed th"ir w1't" H Ihe ol~tricI C'QlIrt 
in.tn;(tcd :", ir coul' .. ~1 nol to re
fer to h!h;Te of :ony of d femhnts 
to t"lle the ' .. :ld nnd this In,true_ 
lion was 10 protect rights unde r 
U.S.C.A.Con~l. Amend. 5 of the 
two silent dett'nd:tnts, _nd the de
fenses of the three defcndonts were 
not mUlually ~)(Clu<J\le, and third 
dd,.1d:mes COUIl,,·]·S closing argu. 

'nt tOQk cd".:nl"tc of su(h d~. 
[, '!C'lt h,.'. ing lab'n the .'t~nd, 
'I, .-e wu na .~u'" i"g tl> ,I P' "ju-
01'" \"""rd . '<:111 from ','Jch de-
f· .• ',1', 'ily ta cor- I'll, and 

:c IS not n('.-,·· ·!taled. 
U, S. v. n .. :,>&1i:t, C.A.7th, 1968. 
394 F.2d 30 I, motion denied C.A., 
39~ F.2d 327. 

"We anree with the conCurring opin_ 
Ion in De Lun:t, however, to the 

eit" ' $ 'h ce, :m~nl by Ihe 
alt.. J~J r.ot be pennlul. 
ble L' S. ,,, ~lcKbr.ty, C.A.Gth, 
196;,3:, f.2d 2.59, 26.5. 

U. S. \'. r~:-r.t~. O.C.T~nn.I9ij7, 27. 
f.St ;- ~12. 420. 

COt... counsrl not to CCl";l. 
m r.1 M upon lIle 
to 'lda:I!$ to I~.tif)'~ 
eM \0' ~ I lif)'ing ~ 
fe .' e r. ~LJ1illr f ,Cis 
of .. .'~$ v. U. S .• C. 
A.' . , ~d 20:1, 2n. (cr. 
ticr;t!i ,,,.cd ~~ S.CL 188J, 3n 
U.S. 9:), 121.Ed.2d 74s. 

Note, Jc!r.cl~r of Defendant, In Crim. 
In:tl Pr~sc<:ulic;\" 1967, 42 N.Y.U, 
LRc\', :013, 526, 

95. Xo 5e-.-cra.'1ec &QuaM 

Derclld~~t «luld not auen that he 
was .~~' 'ed by Jclnder of hit 
c.: )f (c""ft'ndanl In 
th:» I, ~t U<lifif'd 
W 'ill n"t. thereby 
e y , .• failt!re to 

1 if.in<rlr,1;1l3' 
1: J ~he Icrair Lf 
a' • re II no time 
"- . the Ifin l did the 
dd~nd .1 to Ihe court th:t t 
SC'·.:!fllJ::t! shcu:d be iranl(!\] be
cause codH~ndant'! testimony 
wO'jld r'~~"l! "d~ndant With lri . 
Ie,,·,,",. or " 1,,: 'Ing It, dl'pulin,~ It, 
0" r= inj-" <'!~nt rather Ih,'n 

':c t."t ' '.e, and In th"t d~. 
f,· ,r,,,.:' · .... :ry a !-:.pted cwd,'n
t:ant's t '. ny, thereby Obl8ill' 
i:'1: b_ .: ef il vithout $ubll'("ting 
hin-.seif to tW<\J!-l'umllUllion. 
Rhone v. U. S, C.A.I966, 365 F.2d 
9&0.9'1, )2:; ,<: Al'l' D.C. 47. 

96. 1'>:0 m', d 
u. S. \'. 1)

F.2d I( , 
A.ilh, 1%6, 371 

liL 
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DEPOSITIONS 
Aul. IS 

RULE 15. DEPOSITIONS 

s~. 

241. When Authorized. 
242. Motion for Order. 
243. How Taken. 
2<14. Defendant's Counsel and Payment of E:cpenses. 
245. Use of Depositions; Objections. 

Text of Rule 15 

Ch.5 

(n) When Taken. If it appears thttt tt prospective witness mllY be 
unable to attend or prevented from attending II trial or hearing. that 
his test imony is material and that it is necessary to take his deposl· 
tion in order to prevent a failu re of justice, the court at IIny time 
after the filing of an indictment or information may upon motion of 
n defendant and notice to the parties order that his testimony be tak· 
en by deposition and that any designated books, pape~. documents 
or t.·l!l;ible objects, not privileged, be produced at the same time and 
place. Il a witness is committed fo r failure to aive bail to appear to 
testify at a trial or hearing, the court on written motion of the wit
ness and upon notice to the parties may direct that his deposition 
be taken. After the deposition has been subscribed the court may 
discharge the witness. 

(b) Nolice of Taking. The party at whose instance a deposition 
is to be taken shall give to every other party reasonable written no
tice of the time and place fo r lakin". the deposition. The notice shall 
state the name and address of each person to be examined. On mo
tion of 1'1 party upon whom the notice is served, the court for cause 
shown may extend or shorten the time. 

(c) Defenc1ant's Counsel and Payment of E:cpensl'!!-. If a defend· 
tint is without counsel the court shsl1 advise him of his r ight and tiS
sign counsel to represent him unless the defendant elects to proceed 
without counselor is able to obtain counsel. If it appears that a 
deter.dant at whose instance a deposition is to be taken cttnnot bear 
the upense thereof, the court may direct that the expensea of travel 
and subsistence of the defendant's attorney for attendance at the 
examination shall be paid by the government. In that event the 
mnrshnl shall make payment accordingly. 

(d) How Taken. A deposi tion shall be taken in the manner pro
vided in civil actions. The court at the request of a defendllnt may 
direct thnt a deposition be taken on written interrogatories in the 
manner provided in ci\'il actions. 

(e) USt'. At the trinl or upon un}, hearing. n pnrt or al1 ot a 
depooi ition, so far as otherwise admissible under the rules of evi-
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deuce, may be used if it appears : That the witness is dead ; fir that 
the witnen is out of the United States, unless it appears that the 
nbsence of the witness was procured by the party oUering the 
deposition; or tha t the witneu is unable to attend or tClstify be
cause of sickness or infirmity; or tbat the party offering the deposi
tion has been unable to procure the attendance of the witness by 
subpoena. Any deposition may also be used by any patty for the 
purpose of contradicting or impeaching the testimony of the de
ponent ns a witness. It only n part ot a deposition is offered in 
e\'idence by a party, nn adverse party may require him to offer all 
of it which is relevant to the part offered and any party mlly offer 
other parts. 

(I) Objecl ions to Admi~ibility. Objections to receiving in ed
dence a deposition or part thereof may be made as prodded in tidl 
actioas. 

§ 241. When Authorized 

There are important differences between the rules fo r deposi
tions in civil cases and Rule 15, authorizing depositions in crimi
nal cases. In chillitigatloll depositions may be taken as a mat
ter of r ight at the instance of any party and may be for dis
covery or to obtain evidence. Under Rule 15, however, deposi
tions may be taken in a criminal case only upon court order, at 
the instance of a defendant or a material wlt:1ess. g'!;~I!!!~~~ 

r"';;;~;';;;';~~l in o rder 
information that he could n ot d irectly under the depo3i
tion and discovery procedures of the Criminal Rules.t A request 

I. 1\"Ot fOf diKovery 
U. S. v. Steffes, D.C.Mont.!OO4, 35 

F.R.D. 24. 

Stale vf:lCUCil 
A Vennont statute. 13 Vt.S A- I 

6i21, enacted 1:1 1951, has been 
construed as allowing defendant In 
a cnminal case to h3.\·c "unlimited 
discovery" by r:lMIl5 of deposi
liens. State \'. Mahoney, 196 1, 
176 A.2d 747, 122 VI. 456. 

Fo: a;"l ~ccount o~ the favorable ex
perience under the sttlluU!. see 
I..;>..,gro=k, Ver.:l~ nt"s E; .. perlment 
in CrimiMI Dixo:e')', I!Hr:. 53 A
B.A.1.732. 

2. Relaled civi l case 
In handling motions fer silly of cl ',,! 

sliit lIntll disposition of criminal 
pro$eeutlo:l on relnted matters. 
:lnd in ruling on motions undec 
civil discovery prceedllres. ju:lge 
should be senSitive to diffel"i!l\u in 
rules of discove:)' in civil and 
crimina' caus. Campbell v. East
land. C.A5th. 1002, 307 f .2d 47S. 
~rtiornri denied 83 S.Ct. 502, 371 
U.S. !>55. 9 f...Ed.2d 502. 

If related Civil litigation Is pending 
at the same time as a civil ,,:0' 
ceedins. lhe takins of depositions 
in the ciVil action may, In the dis
Cl"i!tlon of the court in which the 
civil nelion Is pending. he stayed 
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§ 241 DEPOSITIONS Ch.5 
Rul. 15 
to take a deposition In ZI criminal case, it Is saidl is to be granted 
only in "exceptional situations." 3 

In order to obtain ZI court order for the taking of a deposition 
in a criminal case, the moving party must establish (1) that the 
prospective witness may be unable to attend or prevent from at
tending a trial or hearing, (2) that the testimony of the witness 
is material, and (3) that it is nC!CeSSary to take the deposition of 
the witness In order to prevent u failure of justice. All three 
conditions must be met.' If they are the motion to take the 
d!!pOsmon Will be granted . ~ If one or more condition is not sat
isfied the motion will be denied.-

pending diSpO$itlon of the criminal 
charges. See the di.;cussion or 
this m:atter In connection with 
Civil Rule 30. 

3. Exceptional s1luatlons only 
U. S. v. Whiting, C.A.2d, 1962, 308 

F.2d 537, 541, certiorari denied 
Crowe v. U.S., 53 S.Ct. 722. 372 
U.S. 909. 9 L.Ed.2d 718. 

U. S. v. Birrell. D.C.N.Y. I967, 276 F. 
Supp. 798, B22. 

U. S. v. Glessin:;. D.C.Minn. 19SI. II 
F.R.D. 501, 502. 

which they :are necessary 'in Older 
to prevent 11 failure of justice: 

"2. Unlike the pnlctic:e in civil eas
es In which depositiorts m3y be 
lnlten as a mailer or right by no
tice without permission or tha 
court (Rules 26{.) and 30. Federal 
Rule-! oC Civi l Procedure). this role 
perml" depositions to be taken 
only by order or the court. ma.de 
in the exercise of disc",tion :and 
on notice to all parties. It was 
contemplated that In crimin:al eas· 
es depositions would be used only 
In e:l'cepllonal situations. as h(l.lJ 
been the practice heretofore." 

Advisory Commit~ Note ....... ""'"'''"~:-:::~I'!:;O;:; ---... 
The Advllory COmmittee Note to"" ns mils met 

Rule IS(a) Is as follows: "I. This In re United State-!, C.A.lst. 1965, 
Me continues the exbting law 348 F.2d 624. 
pennilting defend.Jnts 10 take dep
ositions In certain limited classes 
or ca5e!II under dedimus potestatem 
and in peC1)eIUam rei memoriam, 
28 U.S.C. § 644, [now repealed]. 
This statute has bei:n gener:ally 
held applh::able to criminal cases, 
Clymer v. United St:ates. 38 F.2d 
581. C.C.A.IOth; Wong Yim v. 
United St :ate~, 118 F.2d 667. C.c. 
A.9th, certlorur! denied 313 U.S. 
SS!!, 61 S.C!. 1112. as L.Ed. 1544; 
United Slntet v. Cameron, 15 Fed. 
7!!4. C.C.E.D.Mo.; United St:>tes v. 
Hofmann, 24 F.Supp. 547, S.D.N.Y. 
COn!n!, Luxenberg v. United 
St3tes. 45 F.2d 497. C.C.AAth. cer
tiOr:lri denied. 233 U.S. 820, 51 S. 
CI- 34::;, 7:; L.Ed. '"36. The role 
con!inue~ the limitation of the 
st3tute that the t3k!:ljt or deposi_ 

S. Motion granted. 
That government 

trial of tax :: ___ CC:':'-.:::'_:'-'. ::: 
future and _C_::.::::-.::.-.:--;:::: 

Derendants ch:l.r{led with conspmng 
to tr3.nsmlt to foreIgn government 

tions is to be rC5lricted to c:ases in 6. See note G on page 475. 
474 

c 

n 
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§ 227 ARRAIGNMENT Ch. 5 
RUI" 14 
)Ie<l~ v. U. s., o.::.A.I0th. t~iI'. to: Io'.:!d 

UI. l;o><tlo< .... 1 d~"l.-l U S.Ct. 10:0. n l 
U.S. !HJ8. :Z L.EJ.ld 120. 

t:. ;;. ,'. I\:en"n • •. C.A.Sl". 19~0. ~lZ 
~'.:Il IOlli. 

"_y v. t:. S .• C . .\.5th. 1"'. Ui .'.:4 
515. coo.tlo ...... Ilenlod to S.CL U~. ~1 
t',S. "0. t:; L.E<I.!d II •• 

t:. S. v. JAC;"..,n. C."".'t". In,. tOI 
F·.~d I. 

., 0.11 .. 10 dem""' ..... 'e ~b" ... of 4",
c",U"n by tria' ju,'." In deny'"" 
",· •• &M ... "ft. ",uat ,hnw mo~ ,han 
me ... fut IbAl .o"'.f .. nd;..n'" ",1>0.., 
~I r"'~/I'i ...... e .... ~ .. ny "ntaaoni~.lc 
"..... tried 'o"~th ... ; &l the veno 
l.al1, It m".' bf> demo ... t .... tetl that 
.. connle. ..... ." l>.eJudld .. 1 th:l.l 
ditr~ .. n..... ...e.... In-eooncl"'ble. aod 
th:>.\ ,h.. ju.y would unju5UU_bly 
lnf~' Ihat ,hi. amllict .10tH! tlemon_ 
•• ",ted 1M' bolh we... ",1I . y. U. 

S. Y. ftobb".on. C.A.uro. n~ ~·.!d 
1~18. 13~ U.S.A;>p.D.C. hii. 

n. Soloc tlvo v.rd,c," 
U. !:l. v. HUlu" C.A.nh. 11U. 41 $ ~·.!d 

'QT. 

18. Ow ....... h.lmlng ~"'Id.~.s 0' g .. 11t 

lIanin.ton Y. CalUomla.. IUt. n s.c •. 
17!'. ns u.s. !50. :3 L.Ed.:d :u. 

22. Con vl<:U,," .eve.oed 

U. S. v. Vflrel1l. C.A.Hh, a6'. 101 F.2d 
<3~. CUt 1o",,, tJenled " S.CI. un. liI~ 
u.s. Ii/ IO. U L.£d.:d ~!I. 

23. au l '" 
In .. cue In "'hleh tho coM .. , I"., of 

one ddendlLnt Inc.lmln.ted • cod.
fendanl. th .. confu.lon ..... 1>1'(I1>*.ly 
-.,)ml ... lble ..... Inst Ih .. firs ' defftnd .. nt 
and hi. tOnvlction ........ DIlI.me<!. .1_ 
lIIou.,. tn., eonvlcdon of the eod.efand· 
ant .... reY'trsed. U. S. v. Lyon. C.,\. 
llh. I~U. Ul F:d SM . .,.rUO'Grl dO· 
nJ..t at S.Ct. 131. ~l U.s. a u . 21 L.Ed. 
:d 111. 

RULE 15. DEPOSITIONS 
• 241. When Authorized 

The subjeet of depositions in criminal casu was taken in hand by 
Congress, R.'5 a part of the Organized Crime Control Act of 1970. and is 
now governed by 18 U.S.C.A. § 3503.''' ' This statute covers the en
tire ground-and more--previou~ly covered by Rule 15 Mnd large 
tion:! of its are taken without change from Rule 15. 

by the i 
fit the instance of the government are now authorized for the fint 
time. If the government moves for an order allowing a deposition. 
it must include in its motion a certification by the Attorney Genernl 
or his designee "that the legal proceeding is against a penon who is 
belie\"ed to have participated in an organi~ed criminal activity." I&: 

Thi~ wa~ explained by Representative porf, when tbe bill was before 
the House of Representatives, a~ follow! : 

The concept of organized (riminal activity is broad~r in scope man the 
concept of organized crime; it is me:mt to include any crimin:!.1 :activity 

\1..1 1970 s tatu •• 

II U.S.C.A. l :1,.;.03. added by Act Of Oct. 
15. 1910. Pub.L. U_IS2. f 1101. 

IL~ C,., 'fi.a l ion by "'no'",y a'"e,al 
' 8 !,i.S.C.A. t lS03(aj. 
Mte. Atto'ney ~ne .... l O. lila <I •• ',o:nee 

" ... r""d~ the ."",,1"'<1 ce,tltl",.tlon. 
'he 1.lal coutt I. not 10 rna", .. ,,_ 
novo detHmln~Uon or .... "",, •• the 
pro<:..."jln!l' I" In rut ..... In.~ a l>I',...,n 
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IM!I .... ved to "., ... pattlelpU'" In an 
ollPlnl~ crimina.! .euw!t)'; "nl"" 
.Iw def.nIl .. nt .ho ... bad t.11b. OIl tlw 
PlIrt of tI,_ .."vernme"t, t"e coutt I. 
onl7 to &aCe""ln wheth., th ... "n 
'-n .. proper te. tlflcal1on. U. S. v. 
5In"le ton. C.r\.2r1. '~1Z. 460 F.: .. IUS 
{note" 1~7Z. 4 n .. I .• C.m.L. II .... III , 
eeMlota .1 d~n!e<I U S.CI. 1$H. 110 
U.S. '! I . 31 L.E<Ud 110. 

Ch.5 

collectively und 
poientiJI fo r in 
;$ no requifem~ 
collective crimil 
Mafia, the Cot 
Such a defend1l 
the Migratory l 
avoid criminal j 

protttr: :!.8ainit.1 
The statute also 

deposition may be t 
rnovl?l/ (or the ordel 
thel', the statu te d: 
taking of a deJ)O:l iti 
rule had allowed a { 
ditions. The slatu 
order the taking of 
stances it is in the 
tive witness of a p~ 

A final major chl 
be used in a cri mina 
to testify concernin, 

Other differences 
the rul", may be brief 
the plaC1! tor taking 
t¢ be rrt!iJenl at lh~ 
to exercise tha t rilll: 
(3) the court rnn.y n 
both the defendant a 
sition is taken at the 
fendan! is unable to 

\6.l "0'11""1 • .., c""'ln, 

II' Con ... ItIOC. S'no (d, 
a10). 

15.3a l!"ul>. lon.1 c .... u , 
If the Ih ....... peelfl" co,. 

15(. ) ... met. Ihen II 
ct..,..,...un ... ·· lUI of 
mel. U. S. v. Sln_Ieto 
450 F .t<I 114' (nOled "1 
L.Rew. 141.) .,.M""'.ri 
Ct. ISM. 410 U.S. '51. : 

tl.4 Refu . .. t o t .. llI), 

II U.S.C.A. f UOJ((J. 

18 U.S.C.A. I lSGS(b). 

11 U.S. CA. I 3SGS(h) . 

• Fo.I"Wi-)~·,.:".-IO 



Ch.5 I)EPOSITIONS § 241 
Rul, u 

collectively IlJ'lderuken since in 111 such ill$tmccs there is an inerased 
po(etltiJi for intimld:uion of Government witne»eS. In add'lion, there 
j; flO requirc=etlt thaI the trill at hand be of that soct. It is access to 
coUectil"e crimiru.[ power dUI endltlSets the witness-whether of the 
M.!fil, the Communi5t Puty, the Black Plnlher Puty, or the KKK. 
Such a defend~nt, no m.Jtter ",lut he i, being tried for-l vioillion of 
the Migrltory Bird Act, for iMtlnce-Qn bring this power 10 bClr 10 
3"oid criminll liability, lnd that is what this provision is designed 10 
profect 19ainst.11..:! 

'I!:;e ~tatute also differs from the rule in that under the statute a 
deposition may be taken only of a prMpective witne!l~ oC the par ty who 
moves for the order. The rule had not been so limited in terms. Fur· 
thel·. the statute changes the standard for granting an order fOf the 
taking: of a depollition. As set out in the text in the main "olume, the 
rule had allowed" deposition only on a showing of three specified CQn· 
dition~. to 

~+~~major change made by the i that a deposition may 
be used in a criminal case if "the witness refulWs in the tria! or hearing 
to te:nif:,' conteming the subject of the deposition or part otfered."IU 

Olhli'r differences between the statute and the prior practice under 
the rule may be briefly noted: ( 1) the court is now l1uthori~ed to change 
the! fOE' ta.kin/!' the dep03ition: IU 

court may now 
the defendant and his attorney and may do so whenever the depo

sition is taken a.t the instance of the government as well as when the de
fendant is unable to bear these expenses; 1 .. 1 (4) it is specified that a 

16.3 "O'O""'ud crlml n ol "c""lly" 

iii CO"Ir.Rtc. Hnlll (d.Uy ~. 00:1. 1, 
IS;,») . 

".S. lE.cepl lonol cr,eu"'"U """ 
Ir the 'h"'" IPecHte.,l ",,"dlllon" Of Rul. 
I~(") are mel .• ben tlla "uceptlon.l 
clr<:wnl .. nce." tut ot . 10 •• " I·"e I. 
meL U. S. v. SJnt:latol\. C.A.fd. I"~. 
4';(/ F td 1111 ("Oted II~:. , RUL.C.m. 
L.Re,·. HS.) cetll ...... rI denied " s. 
Ct. 1$(/11. fiG 1:.1:"1. '!t. U l..£d.2d 180. 

".~ AoIu ... 10 , utl ly 

II V.S.C.A. IlSI»(O. 

U V S.C. A. J lSOl(b ) . 

"., P""."U 01 de ' end,", 

11 t:.S.C.A. t 3>Ol(I». 

15.7 P ly",.n t of "'pt" ... 
I! U.S.C A. I U03(e). 

Compa.. 

~fenll&"t .. 110 .Ue~ly c:ornmltted 
perjury durin .. bankrup tcy proeo.ed. 
Inr 1""01"1 ... derenda .. t·8 cOI""\lO .... lIon. 
In reLo.tlon 10 QUlOLLUonl .. ked .. 
1.0 dlf'ndant" Inlerut In • ""ttoln 
modon picture rum, 1I"0uld be &Ito .... 
e.,I to lake dtpolhlons 'n Sp.lo to 
.rive derendant an op""rtu"lty to 
. lIow will' 1010 dUll ..... wllh Spanloll 
GonMl_nl had *n .. ,. .. lint: tllLo. 
and other rn..... but CO\Irt ... ould 
reQUire defend.nt to .-y Irani u. 
IItn_ or ", .. ernrnent "Uorney pi" • 
.. IItr dl.m nlte or $IT per d.y 
tor period ot time '""nl In Sp.ln 
wllere tile... .... "" ey'der>et ,hat 
defendant did not h ..... tile .blUly 
to ... ~, .uch ""ndlllo,," .nd wbere 
d.rt"".", lI.d r"Ued to ,.,.,.,.n ... d~po_ 

1 F ....... , . to."" _10 
n'l ~.P 133 



§ 241 AHR:\IGNL'lIEl'T Ch. r. 
Rul . 15 
rl"position of a party defendant cannol be taken without his consent: , ... 
(:i) it i~ spedfied that the s..'Ope of examination :lnd cro~-@xamina lion 

at a deposi tion shall !>e such as would be allowed in tbe t rial itul£: lUI 

(6) the government is required to make 8\'a ilable to the delendnnt any 
statement of a witness tha t the governm<.>nl would be requ ired to mah 
:n"ailable if the witneM were te~tiryinll at the tri81.''''0 

1'.' D.~o.,.l"n o. ~ d, hn"'OM 

,g 1:.S.C • .\. I 31oOl(d). 

1 •. t $~op. 0 1 eum' "a.ion 
IS U.S.C . .\. f '""l(d) . 

16.10 Product . tatom."U 
18 G.S.CA, I 3:>01(0). 

Supplement to Note, in .\Ioin Volume 

~ltlQn. "1P.~n gC>"frnm~nt eoun,d wu 
" .... '·Iou.ly In Spain Inte ..... le ... I"" .. 11_ 
nu.... U. S. v. Dronato •• D.C.:-O.Y. 
un. 3!1 !". SUPI'. 12.t. 

3. E.uptlonal oi .uulo"o O"ly 

WI"I ~ t .. ci led b)' Ih. coUrt In ).toCorml~1< 
'". $ .... nlOn. D.C.l!o.IUI. 3~S F.Supp. 
141. ~I . 

V. S. ' .. P'-.'ern. D.C.sX.IKt. 3(13 
~·.Su~p. tie. U2. 

MF dt..;:u""" i .. the ... .. Ie'" .. "" .... llIe 
19;~ ol&lu'. ,Ita, ..... ...,p_ R .. I. 
I ~ no... permit.. de_ltlons onl,. In 
· ·.~«pU"""'1 cf""" .... I .. nceo.. I! 0.5. 
C A. I 1;0l( .. ). 

S .. IJ". ~. v. Sln"~I"". C.o\..2d. nrz. ~iO 
F.:N III!. cenloran donled n S.CI. 
IS'",. U~ C.S. '51. Ii t...EJ.!d Ill., 
holdl~lL' t~"1 It I~ Ih ...... opeclfle-d 
""ndltlon. 01 Ru~ U(o) ..... met. ,~ .. 
'''0 ··'l<~.ptlon"l cl"""m.tancu" 10 .. 
of I~O .", 'ule Is met. 

4. A ll condition. muot ". mit 

Tho rac, that .. ... Un ... ....... un .. Jllln&" to 
"lle<><l ....... not t.a.nUn>Ounl '0 MII\¥ 
unebl. 10 "ueod. U. S. y. ll&,Yu,In. 
C.,\.~~. un. nl F.~(I 914. «rtlorarl 
denl'<l U S.C •. 400. 3i3 u.s. ~n. ZI 
I..Ed.2~ 311. 

t)ur<;l~n of p",",,1 10 on d~I.nd"nl .... k· 
Inr to I .. ke d,,,,,,,I .lon 01 ,..I.nt ... 
"'ho may be unable '0 a . tend Irla1 
10 abo_ .bal Ut. wlln"'. I. unava ll· 
able. InAl de_lUon I. nec ....... ry 10 
p •• ~en' .. I" Uu ... o t J ustice, .. nd Ibat 
1M lull""'DT I. ma,.,I.1 10 Ills de· 
lenH, C. S. ,'. S""nslon. D.C.N".Y. 
I ~:t. 3!1 F.SIIPP. un. 

~ Mo",on , ' a nted 

I .. " ..... , "lal and ... "" lI.d .nel",~ 
I .. I~'ter to de le,,", (oUn"1 medl.,.1 
~.litI(a" coMlrml"lL' art • • lo.cl ...... I. 
and ~b""nIC b""neltl . " condition pre· 
HDtlnlr an), tra ... 1 t o United S .... I .. 
"nd ... 110 h.d Inlormed deten" CDun.e1 
' ha, h ..... o .. ld "'" wlllln" to ."bml! 10 
depo.J,lon In Enll.!I4. 11. S. v. 
_nsleln. D.C N".T.IKt. lOJ F .Su l>p. 
n o. 

6. Mo, la n .... , .. _ 

\Vh.... no .tle<j .. ata . 110 .... " ............ d. 
fo . "'kin. ot "epOoltlo .. 01 I>""""""U". 
,,·I'De ... OU141u. Untied Stal ... lnca 
hit only ... , ...... 1 to .tl . .... t rial ...... 
h ll. t~ or ....... ot and P_Ulloo II 
ha .. , .. r .. ed to Unl.ed 81.t ••• nd d .. ,-
I .... trl.l Jud ... IITQ nted ... ell .. ltn .... 
... t .. POO."" ' .... m ;\1'..:1<:<> 10 Unitt<! 
SI.t .... nd beek lor P"'PDM 01 t .. tIt,._ 
In, but ."eh .. I'na" ... ,1Iftd 10 atterut 
I rla l. denial of .notlon 10 take de_I· 
ilon of ... Ii .. e ... o"'alde Un ited SIt ... 
...... not .n ab" ... Of dt..;: .. t!o... U. S. 
v. PIIchl. C ..... ~III. nil, 1\1 F.Z" 1f1. 
.e.l lo ..... 1 denllO<l 9: S.CI. n. 404 O.S. 
Il.n. 30 L. Ed.2d n. 

DefMd.nt ... o .. ld nOt be I>IIrmltltd to 
",ke d "1>"'I11Io" of »<Il'IOn .. 110 ..... 
p".@nIlT f" .. hlve r .... m JuatlCt o"t:>
Jeet 10 . rnol PU'O"iUll to OU (.lttond
I .... o, der Of con.emp' 1 ..... 10<1 bT ,,\0-
trlc i cou rt. U. S. v. RO .. nstah • . o.c. 
N".\".1919. :03 t-.SIIPI>" l tO. 

Whe .. codefendant w'" lu.IUn t..
lllaU.,. who had ... lIfull,. .bHal..r 
1I1""'lf to It. "" .. ntr,. ... Itlo ... bJdI 
Unlt.-J S"" .. did no, ltav, dlplo ..... tJoI 
.... 1.Ulo .... a<><l llIua ...... aflol'd'" ,.,... 
leet lon ••• 1 ....... nctlons tlta ... ~ 
ba ....... h' 100" p.,jllrloua I"~' 
Ille .. ..... no . 110 .. 1,.. ."'" <Odd ..... 
"nl ........ tllIn., 1<> I .. UI'1 aOMI "'.-
m.". cOllld not "r.~ .. e .............. < Dele .. dan l ... o .. ld be ""rmltte-d to take 

d~PD.ltlon ot ""non .. 110 .. tHUmon7 
... o .. ld b<o ... I ..... n' to d~.~.ml ... tlon o f 
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§ 243. How Taken 
43. Civil Rul,.. "I>PII.'bl . 
Tlte CI¥1l R .. I ... 

ble by 18 fJ.S.c~~e no.,",. ,". ", 
IlIe ... ~l>e<:lfled Ih~t§ .... " ••. , 

§ 244. Defendant's 
Rule 15(c) has now 

statute gives t il been 
e:tpe e Cour t 
f· nses of travel and 
or attendance at th 

atth. e 
e Instance of the 

stance of a defendant 
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Ch. 5 DEPOSITIONS § 2214 
.... torlu wii.bout d...,IOI.. .... In 
ad"""'" of defendant'. trl.l of & .. b· 
""nee of III; n.ae. defend.-nt would 
not b6 P'I"nIU-.l 10 .... k. depOSlllon by 
".,tlen Inlerl'OjfatoriU of code,end· 
anI U. 8. ,'. FI ... e ....... D.C.:>:.Y.Uiil. 
:!S. 1-'.8 .. pp· \!U 

• • Convino"'9 .howl"9 01 ,ruud .. llly 

<
t I. not n.U .... ry thai defend.nt. 
who ",,~1o.1 to tllke depo.ltion of .. 
proIP6C,I\'" wl t n~ .. who may btl un· 
Ilblt 10 ott.nd trial . how that Ihe 
IU tl,,,on)' wll1 ... rtl~· acquit him. U. 
IS. v. IJroruoton. O.C.:>:.Y.lnl. '2\ F. 
!<UIIp, 1209 

9. Oloc'lllo" of co .... 
Th. Ilkln .. of d.po.ltlon of dUnn of 

fON!ljfn co .. nl.)" .nd the ... ttlnll' of eon· 
dillon. for II ,~ ...... lIhin J .. d .. e·. dla· 
c"U,,", U. S. v. H.YUlln. C.A.Zd. 
is''. '~j .'.1<1 911. urtlo....,.1 denied 
S9 SCt. ~OO, U S U.S. ~n. n l-Ed,!d 

'H. 
§ 242. !\lot ion for Order 
ll. 1I~.d.n on movinG P""Y 

SM U. S , ,'. 1I..,-u11ll. C.A.!d. U". U! 
F ,W 'II, 9S I , certior .... denied 8' S.C!
' 00. sn U.S. hi. 21 L.£d.2d 37 • . 

U, S, \". \' .. I~nt!n~, D.C.Puerto Rico I,." 
tS! F.Supp, '~I. hJ n. ZI. 

Dooren".n • • ~~lo.ln l< .0 """., de_Ilion 
. .. I<en oJ( p..,.peo:;t"·. wllMN wttn may 
be un.bI~ ' 0 ;>.ltend trl .. , must sho ... 
that It II practlceble t .. ob . .. ln Ihe 
te "lmony and ,hat tbe propooed wi.· 
nen ill .• I,h .. ult:tt una,·.II .. ble for t~I.1. 
"'1I1l .... 10 leotlfy by d __ i, I .. ". U. 
S. v. Ilronst .. n. D.C.:>:.Y.191l. 3U F . 
SUP~ net. 

§ 2·13. How Taken 
4.1. Civil Ruin ~ppllc .. bl. 

'fhl CIYII Rul~ ...... 1 Rt) ... m"de .pplle,,· 
ble b)' I! U.S.C.A. I !SOl(d). but It I. 
th .... ' P"Cltl.-l that tbe acope of ex· 

Rule IS 
TakI". of ,le_lUon of .. P .... ptot:Uv • 

wltnau who ,,>&y btl u .... bl~ 10 1.1· 
Und 1.la~ upeclaUy on th' " .. 01 
Irlal ... nd Ih, .. Uln .. of <:<>ndIUo ... 
for .ueh ...... 1 ...... r. d .... ly wltbln 
t.I .. 1 cou,,', dlac .. Uon. U. So v. 
Bro""ton. D.C.;«.Y. lnl . 321 I".Supp. 
1%81. 

21. Llml,. to cennl,",len" .ul. 
See Camornla v, Cree", 19TO, .0 S.C!

lnO. In U.S. In. 2i L..Ed.:d 'd, on 
remand 9! C~I.P'ptr, 49 . , 47' r .M til. 
3 C.I.'d ~ J. Altho",h Ihe Cou" had 
... dllre~n. probl~rn ""Iort It In th.t 
CUf. It. "0A1~·.1. cG rta l"ly "'001,1 "urn 
to P'lrmlt US. by Ih ' proOO\Cuilon I" .. 
crlmln~1 c .... 01 the d,_I(I"n of . n 
u"avall.ble wi In ... , 

I .... a • .,. hold In U. II. , .. SI".letOn. C .• 1.. 
2.1. 1~:Z. 4$<) F.f~ lIi8. c'''lo .... 1 d,,· 
nled iJ S.C .. \.)(16. 410 I,; ,S, 9!l, 3f I " 
Ed .~,1 UO, 

Ba~ .....,11.' In .ffldavlt . ubmltt.-l by ct_f..... "",unHI tMI depOn'n' Md 
<Moon to WI14Y1 that P'lrHn would 
not a llen(\ .ny trial COnducled In 
L'nlted St.teo. .._nt oo.ny f.c t .... 
el.boratlon . how 'l1I\' lh:1t wltn ... 
<:<>ul<l "'" b. p ..... nt .... u 1 ..... lrlcl.nl 
to permll del>Ollllon of pe....... U . .!:I 
~. R ..... ""teln. D.C.:':. y , un, Sill F, 
Supp. :to. 

l!>. R.~I.w.bl. on appul ' rom I l"al 
,,,d9m .nl 

U. S. Y, Ha.vutln. C.A.td. 1961. nl F.ld 
'41, ""rtio ..... 1 clen lt-(\ It S.C!- tOO. In 
u.s. t$l. II 1..£(Ud ' :4. 

amlnatlon a nd Cto ... u.mlno.Uon I. 
limit ed 1o Ihat which .. ould be al· 
lowed at the trl", 1 .... 1f. 

§ 20l0i. Defendant's Counsel and Payment of E!'l:pense1:l 
Rule 15(c) has now been supe~eded by 18 U.S.G.A. § 3503(d). The 

statute gives the court power to require the government to pay the 
e:tpen.ses of travel and subsistence of the defendant and his attorney 
for attendance at the examination whenever the deposition is taken 
at the in~tance of the government or whenever it is taken at the in· 
stance of a defendant who app4!a~ to be unable to bear thp. eJl'pl'nse. 
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§ 245 ARRAIGNMENT Ch. 5 
Rul. 15 
§ 245. Use of Dep08itions; Objections 

Rule 15(e} has now beoen superseded by 18 U.S.C.A. § 3503«(). The 
statute is the same ~ the former rule, except that an additional ground 
on which a deposition may be used under the statute is that the witne~ 
refuses in the trial or bearing to t~tif)' concerning the suhjed of the 
deposition or part offered." 

Supplemtmt to Notes in Main Volume 
~. U •• 01 d.pooU;on 

SIne. .. u v .. ,Ue. In Pn)HCutlon for 
anm,r,rUnll' .. Uen. In lO l1nlt~1 St .. tu 
<:<>mpll ... l wllh 110 •• 1 .. lutory proeMu .... 
... lIh .&."",,1 10 14kln .. ot ~ellO'lltlon. 
of QlIen ..... Inll whom material wit· 
ne'~ C(I,npl .. lnt.o hd ~en "1M 10 In· 

.u .. their pre-enee "I Itl .. 1 .001 dt
tenden. kno .. ln.l)' .... I .. e<! . I.M 10 
confront ,"~h wltneate. In J)4Ira(I" . 

cou r t dId nol ur In .lltnlttlnlf ouch 
de_hlo" Iutlmony .. fler o l'd"rln • 
.. !len ...... turned 10 ~Iu'co. U. 8. ,'. 
Lt",ll. C.A.'III. U12. 46<1 F.2" 251. 

RULE 16. DISCOVERY ." NO INSPECfJON 

§ 251. History 
Alore recently. speaking in the context of cri minal discovery, the 

Court hlUl said: 

The advcnaty 5ystC'm of trial is lu.rdly an end to itself; it is not 
yrt a poker g1rne in which players enjoy an lbsolute right alw~ys 
to COIlew their nrds until played.'··l 

Further liberaliution of eriminal discovery in the federal courts .p.
pears to be only a matter of time.11.: 
14.' /1101. PO ... . gam. 
\Vltol., ... y . Florida.. nl0. 9CI SOC!. InJ. 

13K. 3" U.S. 1'. n. tI L.Ed.:d Hi. 

'4,2 "urth.,. llbe r.Uullo" 

Th" Am,rlcan o..r .u.o..lallon Pr'OJ"d 
on Stand ....... for Cr lml ... 1 Jou,ke lou 
neon,m.nd~ ··mo .. ~miMl .. e dla· 
eo~ery , .. cUe... for c . lmlnal ca ..... 
Ihan II PfOylded by applicable 1&..- In 
an)' Ju rl ... letlon In Ihe United SIAIU." 

§ 252. Policy Con.sideratiolUl 
15. F~v .... bl. 10 bro." dl.co~.ry 

ABA P ' Oje<:t 0" Sta.nd .. td. for C.lm· 
Inal Ju.liM. Dt.<:overy .nd P .... • 
e.dure B<otOte TTi .. I. TMLD •. UU. 

Commenl. To .... '" Eftee. lve Cdml ... 1 
olaeO""ry: A Pr'Opo .... d Revilion ot 
Ft-d ..... t I-tlll. '6. I~n. IS VUI.L.R .... 
US. 

n. BUI I •• 

"Certal .. ly JuUe Hind o .. enl.led tho. 
caM. Tb •• «..- I, .. lonl\' way from 
h&~i .... ·.nry ad •• ntq.: elthOIl"" he 
hu a lload ..... ny. JIl.' .... (10,,1><1'" 
ten4 10 b.JI .... Ihet mool Indleted per' 
... na .... frlllIl,.. no ..... tI •• 100 .... tn>n.g. 

ABA ProJeet on St.&nd&td.a for ~Im' 
1 .. 1 JIIOUoe. Dlaco~.ry and Proo;IId" ... 
~fO", T1'lal. Tenl.or .IM1. P. I. 

Til. ABA """"mm.nda.Uo .... U"""'y In· 
f1llence<i t h .. Ad¥I..,..,. C<Nnmlttee on 
Crimln&1 Rill .. I" II" Jan .... .,. It'lG 
I>ro_l. ( ... ute .... l ......... ...:Im.nl of 
Rill . ". 41 .'."1.0. 517. 

See U. S. v. AII .... d, D.C.h.It'I. 1-:1 
F.RD. 181. 1:10. cit ing W.lgM ( Wrl,hl 
A EllIolI S "pp. ). 

ly they ........... nt('! oth ..... ,"; ...,<1 tb. 
.,.,. Iou f&r .... I.e r ...... """ •• for 
In ..... tlr.llon and ... t IMle until recen t. 
Iy. beller , .. ..,....... Prl,ndly. Til" 
l-'I fth Amend .... nl T .. mon-o .. , Th. 
C ... for ConltllllU""el Chann. UU. 
II U.Clne.,-R& ... 611. SH. 

"It Is cl ..... h ....... er. that, ..... n ""Ith 
",,' .xpan.olon of the ria"" o f "'CII_. 
the defend .. n' In a c.lml .... ' C&M <Iou 
not enjoy .... ry .. d.&o' .... 01' more 
ad.anl&,J.,. ,h .. " 110. "t ..... " ADA 
ProJlIC1 On St .. """ro. fO<' C.lmln.' 
Ju»tI~. DI_ery and ~" ... Ht· 
to ... T.lo,. T.,nl.Dr UI1. P. ts. 
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§ 253. Discol"e, 

There is a reo 
that it be "rele-va 
54.' R.le".",,)' 
T""'t Iln<l~r thb fll] 

<lMenda.nl·, own 1\ 

ICrlbed ..... nd Jur 
1>0 ....... r examl". 
d~fMd.nl. I. ""_ 
m&le r l .. l. "h<N4Il\ 

s 
33. OIICOV •• y 1111<1 • • 

U. S. v. I .... C.A.7th 
24'-!41. 'I"olln, I 
(W.I,M SuPP.). 
~ful .. nalYllo 01 
<:Iu".' .... 218, "'n 
o3lvlalon clUtlJr r ... 
In. autborls"... til, 
. Irlct Or def'r 0311<: 
mll31 be mad, b. 
It 11 Only 11110<1 .~ 
the .. 11 lod.-..<l In 
lion to .11_ .... ~ 

motl"" under fa) 
""Itd. a o3.fend&nt 
order ~Iltin&' t 
OWn wrltlen Or .. 

.... ooonf_lone In I 

..,ven unenl. ahMn l 

..,~ftrTlment UDda. ! 
I~ Ihen that tho. a: 
o3ioe:a :1ott e.. &110 ... &0,'. motion." 

U. S. ". Ern'nl. C.A 
sn. III U.8.AI>0. 
Wrlll"'. _'ed 1911 

Wrl,"1 died by 110. 
U. S .. C.A.D,C"'1J 
U.S.Al>p.o.C. 18t • .,; 
8.Ct. 51. ~I).a U.!'\. .! 

See U. S. v. COOl< 
1'.2d IIlU. IOtt. ~I t 

See U. s. v. n ... h .... 
F.ld UU. 1150. ~t(n 
SIIPI>.) . 

U. S. Y. GarrelL 0.( 
SUI>I>. tir. 

~tend .. nl baa .-IttU&! 
to dlKo • ...,.. ot ...., 
atate"",nt. In ........... 
...11. of ""l>Ott. ot P 
"""mJnallon. and 0 
.....d .. In COnnllC'tio" 
~_ tNtlmo"y • 
{tnd.Dt bet.,.. .... , 
v. 'VIlli". o.C.OL'" 
n. ellln ll Wrl'''t. _ 
Sib. "11. 4lO f'.ld 2 

.. " ~. ' . " ;;-, .. ,,"', •. ,,':'~J 
I . I' • of • ". ". ' ... ,.} ',.., . ., .. ) 
~ ~ . . . . ' , '<', .. 
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",10='';0." .. re\;:!.ting to n;:!.tlonal 
United St;:!.te~ llIld 

:;~~:;:::~~:~,~g~'~:":f~Sf of foreign gov. United St;ltes without 
01 

6. Motion refused 
Trial court properly denied motion 

to t;lke dClK"ltlon of certain for· 
eign Q!lt;on;lls where there was no 
showing thaI thei r testimony 
might have been materllll. U. S. 
v. Steel, C.A.2d, 1966, 359 Fold 
38 1. 

It is not enough under Rule 15(11) 
lha.t the testimony of II wlln~ is 
material ;lnd that his deposition Is 
r:eeded in order to prevent a faU. 
ure of jllStice. The deposition can· 
not be ordered unll!!U it also ap
pears that he wlli be unable to at· 
tend the tri;l]. A bare a551!rtion 
tha.l the witness might not be able 
to appear is nOt enough. In re 
United States, C.A.Ist, 1965. 348 F. 
2d 624. 

Court denied applicatfon to t:lke dep
OSition ot witne$! who was in the 
United States Md subJe<:t to sub
poena despite claim o( defendant 
that witr.ess could not t3ke time 
from 0. busy mediC"-1 proclice to 
come to trial and that it would be 
expensive to bring him from Phila. 
delphia. Pa., to Hot Springs, Ark. 
U. S. v. Massi, D.C.Atk. I968, 2n 
F.Supp.37 L 

The naked fact that witnuses were 
outside at the United States does 
not, of itsel(, constitute an ade
quate basis for lin inference that 
they may be "unable to IIttend" 
wilhln Ihe meaning of Rule 15(11). 
U. S. v. Birrell. D.C,N.Y.IOO7, 276 
F.Supp. i!l8. 822--824. 

R ul. 15 
COurt would not authorize deposi· 

tion of witness abroad sought be. 
cause witnI:ss, who was otherwise 
able and willillJ to testify, de. 
c1ined to come to United St;ltes 
solely for usserte<l reuson tbat he 
desired assur:l.Ilce of Immunity 
against arrest should authorities 
conclude that IUs testL-nony W:lll 
perJutio~. U. S. v. Soblen. D.C. 
N.Y.I96I. 203 F.Supp, 542, af. 
fjrmed C.A.2d. 1002,301 Fold 236, 
certiora.ri denied 82 S.C!. 1585. 370 
U.S. 944, 8 LEd.2d 810. 

Defendant, who had be-en Indicted 
for failure to 8nswer questionnaire 
propounded to him in connedion 
with census, wu not entitled 10 
take deposition o( DirectOr of Bu· 
reau of Cen$US pursuant to thb 
rule. thougb be was allegedly a 
hostile ,,;tness. in absence of 
shOwing that he W:IlI unable to at· 
tend or might be prevented from 
a ttending tria!. U. S. v. Rieken· 
bac!!er, D.C.N.Y.I96I, 27 F.R.D. 

"'. 
Motion to t~e delK"ition WIIS dc· 

nied where it was sought thereby 
to permit witneu to testify and 
still remain fugitive. U. S. v. Van 
Allen. D.C.N.Y.lOOI. 28 F.R.D. 329. 
affirmed C.A.2d. 1005, 349 F.2d 
720, 769-7i0. 

Though testimony of witness would 
clearly be materi:a.l. deposi<ion 
would not be ordered of person 
expKted to ~ government's chief 
witn~ since there was no JugCes· 
tlon th;:!.t she would be unable to 
attend the trial. U. S. v. Grado. 
D.C.Mo.19S7. 154 F.Supp. 873. 

Where there was no proof or even 
indication that petitioner's ::c. 
countant was II prospective \,;[t· 
ness in future prose<:ution of peti· 
tioner for income tax evnio:! a:1d 
for mllk/n; ft:luduient retums, a!lJ 
it was not established t..'1at [t was 
ne<:essary to tak" the deposition of 
the aCCOunt:lnl to prevent a f3i1ure 
of jUstice, petitioner was nOl enti· 
tied to Uke the depOSition of the 
petitioner. Appl1cation. ot Russo, 
D.C.N.Y.1956. 19 F.R.D. 278. 3f. 
firmed C.A.2d. 1957.241 F.2d 285. 
certiot:lri denied 78 S.C!. 18, 3.:iS 
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§ 241 DEPOSITIONS Ch.5 
Rule IS 

There is language in some cases indicating that defendant 
is entitled to take a deposition under Rult! 15 only on a show. 
ing that the testimony would tend to exonerate him.~ It has 
been correctly observed, however, that read in context these 

cases mean only that th~.,~"'~~m~us~t:be~~;~~~;~~~~~ r would be 

less he hoped it would tend to exonerate him, but the gpyern
ment ca."mot defeat his motion by even a highly plausible fo re
cast that the defendant will be disappointed in th is hope. 

Although the decisions recognize a considerable discretion in 
courts passing on motions to take a deposition,' the rule does 
not pennit a judge to conclition authorization of a deposition upon 
the witness consenting in writing to open its files to investigation 
by the United States. It 

The rule does not permit authorization of a deposit ion on mo
tion of the government, though t here have been proposals for 
many years that this should be permitted. William H oward 
Taft, later to be Chief Justice, urged this as long ago as 1905. II 
The original advisory committee that drafted the Criminal Rules 
would have allowed this, U but the Supreme Court, which had 

U.S. 816, 2 L.Ed.2d33. The appel. 
late court held that the Civil 
Rules. r ;lIMr thlll'l the Criminal 
Rules. were applicable to this mo
t ion to suppress made prior to In· 
dictment, but agreed with the reo 
suit. 

In pn»ecuUon for fallure to submit 
for induction into anned forces. 
defendant wu not entilled to take 
deposition.. of members of presi. 
dential appeal board, since their 
testimony wOlild not be material. 
U. S. v. Giessing, D.C.Minn.195I , 
II F.RD. SOl. 

7. Would tend to none .. " 
See U. S. v. Broker, C.A.2d, 1957, 246 

F.2d 328, 329, certiorari denied 7S 
S.CL 63, 355 U.S. 837, 2 LEdold 
<9. 

U. S. v. Whiting. C.A.2d, 1962, 308 
F.2d 537. 541, cert!or::lrl denied 83 
S.Ct. 722, 734. 372 U.S. 909, 919, 9 
L.Ed.2d 718, 725. 

8. Convincing 3howing of materiali· 

" U. S. \'. Hagedorn. D.C.N.Y.I966, 253 
F.Supp. 969, 971. 

9. Discretion of court 
In re United States, C.A.lst, 1965, 

348 F.2d 624. 626. 

U. S. v. Whiting, CA.2d, 1984, 308 
Fold 537, 541, certiorari denied 
83 S.Ct. 722. 372 U.S. 909, 9 L.Ed. 
2d 718. 

U. S. v. Broker. CA2c!, 1957,246 F. 
2d 328, 329. certiorari denied 78 
S.Ct. 63, 355 U.S. 837, 2 LEd.2d 
49. 

Hemn \'. U.S., CA5th, 1955, 22.3 F. 
2d 371, 375. 

10. Condition improper 
Madison·Lewis, Inc. v . MaCMahOn, 

CA.2d, 1962, 299 F.2d 256. -II . Ura~dlons:ago 

Taft, The Administration of the 
Criminal L:nv, 1903, 15 y,l., LJ. I, 
10. 

12. Proposed by or,glnal commillee 
Second Preliminary Draft of Federal 

Rules or Criminal procedure, Feb
naary 1944, pp. 90-94. 
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Ch, (j DEPOSITIONS § 241 
Rut. IS 

earlier thought such a procedure "questionable," U inserted the 
words "upon motion of a defendant" in what Is now Ru!e 15(a), 
and made certain other changes in the rule in order to make it 
clear that depositions may not be taken at the instance of the 
gO\'enunent,U When a new committee was formed years later 
to propose amendments to the rules, it recommended again Ihnt 
government depositions be permitted, I~ but this recommendation 
was rejected by the Standing Committee on Rules of Practice 
and Procedure and was not included in the changes recommended 
by the Judicial Conference to the Supreme Court. u 

The gingerly treatment of these proposals is In large part be
cause it is WlcJear whether taking depositions at the instance 
of the gm'emment would be consistent with the Confrontation 

CritlCisms of proposal 
The proposed rule Is of doubtful 

wisdom. There Is much that a 
jury may lelm In weighing the 
credibili ty of a witness by ~mg 
hlm on the witness stand lh3t Is 
not presenl from rca ding the cold 
,",-om of n deposition, Maguire, 
Proposed Kelv Federal Rules of 
Crintinal procedure, 1943, 23 Or, 
L,ReI', 5(;, 63. 

For oth~r criticisms of this rule 
while in the Preliminary Drafl. see 
Stewart, Commentll on Fedel1lf 
Rules of Criminal Procedure, 1943, 
S John !'obrshall L.Q. 200, 269; 
PhHlips, Su,!"sestions and Com· 
m~ntJ on the Proposed Federa' 
Rules of Criminal Precedere, 1943, 
17 Fla..W. 230, 23'\. 

13, QUe5llontd by Supreme Coen 
TrJ$ St3lemen! was made In unpub

l!shed comments by th~ coun on 
In enrlier draft of the proposed 
rules. See Orfleld, Depositions In 
Federal Criminal P~ure, 1957, 
9 S.C.!..Q. 376, 381. 

II. Government deposItions nOl 
permitted 

See the remarks of the Hon. G. Aar· 
on YoungGu;s! In N.Y.U, Institute 
on Fedel1l1 Rules of Criminal Pro
cedure, 194(;, p. 165. 

O:tield, De~itions In Federal Crim· 
Inal Procedure, 1957, 9 S.C.L.Q, 
376, 3~, 

15. Recommended ngain by new 
com;niUee 

S~ond Preliminary Draft of Pro. 
posed Amt:ldmentJ 10 Rules of 
Criminal Procedure, Much 1964. 
pp. 8-11. 

18, NOI reco:nmended by Judicial 
Conference 

The recommendations of the Judlclal 
Conferer.ce lire set out at 39 F,R. 
0.69,172-173. 

Regret ilia! the amendments to Rule 
15 were not adopted is I'oieed In 
Orfield, The Federal Rules or 
Criminal Procedurc. 1966, 10 51. 
Louis U.L.J. 445. 449. 

The proposal had been crhiclzed, 
how~er, in !';ote. 1~..:.3, 3;; Notre 
Dame Law, 35, "I. 

The Special Committee on F~eral 
Rules of Pl"'OCedure of the Am~ri. 
Clln Bar Asloclalion also opposed 
adoption of the propOSed ehlUlgu 
in Rule 15. In a report of August 
1965 it Mid, in part; "If the testl. 
mony of such an absent witness Is 
of such ;lreat Impo...cance tMt '3. 

failure of 11I51ic8' might result In 
the absence of his testimony. It 
should be apparent that the wit
ness Is impon:U"I! enough 50 that 
the jury should have a chance to 
see and observe his deme~nor." 
3S F.RO, 95, IDS. 



§ 241 DEPOSITIONS Ch. 5 
R~I. 15 
Clause of the Sixth Amendment. In a famous case, the Supreme 
Court said: 

The priIm.ry obje<:t of the constitution:tI provision in ques· 
tion, was to pre\'ent depositions or ex parte affidlvits, such 
as were sometimes ldmitted in civil cases, being used a~inst 
the prisoner in lieu of l person:tI exrunin:ttion :lOd cross
eX!lminltion of the witness in which the ~ccused has the 
opportunity, not only of testing the re<:olle<:tion and sifting 
the conscience of the witness, but of compelling him to 5tand 
Cue to face with the jury in order that they may look at him, 
:.nd judge by his demeanor upon the stand and the m3nner in 
which he gives his testimony whether he is worthy of beliefP 

This would seem to prohibit the use of depositions e.'I(cept where 
th~ right of confrontation has been waived. But in the very 
~ame passage the Court went on to say that general rules of 
law must occasionally give way to considerations of public poli
cy and the necessities of the case." Were it otherwise there 
could be no exceptions to the hearsay rule in a criminal prosecu
tion, at least if the evidence is offered against the accused, It and 
it is entirely clear that this is not the law." Indeed very re. 

17. Riaht of eGilfronta.ion 
M:tttox v. U. S., 1895. 15 S.Ct. 337, 

339. 156 U.S. 237, 242-243, 39 L. 
Ed. '09. 

This Is quoted .... ith approval by the 
Court In Barbflr v. Page, 1968. 88 
SCt. 1318, IJZO, 390 U.S. 719, 721 
20 L.Ed.2d 255. In thM ease the 
C.,,,,rt al,o said th~t "a ,,;tness Is 
not 'umwnllable' for purposes of 
th~ fONlgoing exception to the 
confrontation require::lent unless 
th~ prosecutorial authorities have 
made a good·faith effort to obtain 
his presence :tt trial." 88 S.CL at 
1322, 3!lO U.S. at 72-1--725. 

18. Generlll rules must give way 
Motto:>: v. U.S., 1895. 15 S.Ct. 337. 

3~O, 156 U.S. Z37, 243. 39 L.Ed. 
409. 

19. Offered ag(linst the ac<::used 
Out·of-court statements offered 

against a cri:r,;nal defendant must 
sU:>'iye the hurdles 01 both the 
he;l"Sey rule and the COnfronta· 
tlOn Clause. If the (lccused 
o·t·~~ such slafemenl~ h !Iis own 
t:e~:tlf. there is no prob:em with 

the Confront:tlion Clause, while 
the Due Process Clauses of the 
Firth and Fourle8nth Amendmen~ 
are limitations_s yet little dis
eussed In the cas_to any eJr.clu· 
sion of evidence offered by an ac
cused. See Ferguson v. State of 
Georgia, 196], 81 S.Ct. 758, 773. 
365 U.S. 570, 602, 5 L.Ed.2d 783 
(concurring opinion). 

ZOo Exception, to hearuy rule rec_ 
ognized 

H the witness Is :tbsent by the con
nivance or procurenlent of the ac· 
cused, his testimony at a prellml· 
nary examination may bfl received 
at the trial. Reynolds v. U. S. , 
1874, 93 U.S. ]45, 148. Z5 LEd. 
244. 

Dying de<:larations and testimony at 
a former trial arlt admlS5ible. 
Mattox v. U.S., 1895, 15 S.Ct. 
337, 156 U.S. 237. 39 L.Ed. 409. 

MeCo=ick, 
<83-187. 

Evl!:!enc:e, ''''. 
Case no lon:;er authoritative 

pp. 

West \'. Stale of Louililna. 1903. 2-' 
S.Ct. GSO, 194 U.S. 258, 43 L.Ed. 
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Ch. 5 m:POSITIONS § 241 
Cl!ntly the Court, in holding the Confrontation 
on the states, said: 

Rul. 15 
Clawe binding 

The case before us would be quite a different one had 
Phillips' stltement been bken 3t a full -fledge<! hearing at 
which petitioner h~d been represented by counsel who h3d 
b..aen si"en l complete and adequ3te opportunity to cr05S' 
exa.-nine. • • • There are other 3CI:ll0gouS situ~tions which 
might not hll wi toin the scope of the constitution3l rule reo 
Cjuiring confront3tion of witnesses.1< 

This could reasonably be read as permitting the llse of deposi. 
Hons against a defendant Il he and his counsel wel"e present and 
had an adequate op!>Qrtunity to cross·examine. It is just as well, 
howe\'er, that not all constitutional Questions need be decided, and 
that rules do not press to, or beyond, constitutional limits. As a 
member of the ol'iginal Advisory Committee obselTed when the 
Supreme Court refused to adopt that committee's proposal for 
government depositions: "The Court's action in eliminating depo.
sitions on behalf of the government may have been prompted by 
a feeling that the government could better afford to lose a few 
cases th.:ln ma."'e even a gesture which might be Interpreted as 
(a,-m'ing trial on a paper record," :: 

Even under Rule 15 as It stands hard problems of the applica
billty of the ConIrontation Clause are possible, though so far as 
can be told from the reported cases, they have never arisen,u 
There Is no problem if a deposition is taken at the Instance of the 
defendant and offered in evidence by him, His right under the 
Confrontation Clause can be waived,U. and surely there is a waiver 

965, slIys thllt II deposition Is ad
missible against the accused in a 
SUile prosecution. It is no longer 
authoritat Ive since it rests on the 
premise th:tl the SIl<th Amendment 
1$ nOI applicable against the 
Slates, Ilnd this Ii clearly not now 
Ihe law, See Pointer v. State of 
Tell:as. 1965, 85 S.Ct. 1065, 380 U. 
S. 400, 13 L.Ed.2d 923. 

21, UmilS to oonsl ilutionaJ nil' 
POi nter v. SI:t11! or Teus, 1965, 85 

S.C!. lOSS, 1069-1070, 380 U.S. 
400,407,13 L"Ed.2d 923. 

22, Comment of c:ommiltel! memt;er 
De$$ion, The New Federal Rules of 

CriLlinal Procedu~e: H. 1!l-I7, 56 
Ya le LJ. 197, 21S. 

47!l 

23, Possible problems Wlder u.bl
I", rule 

These problems are discussed with 
Bre3t foreslghl In N.Y.U. Instltule 
on Federel Rules of Criminal Pro
cedure, 1946,pp. 191_19a 

24. Righi waivnble 
Diu v_ U. S, 1912,32 S.Ct. 250, 223 

U.S. 442, 56 L.Ed. 500. 
Kemp v. Government of Canal Zone, 

C,C.A.5th. 1948, 167 F,ld 938, 940. 
Durns ex reI. Burns v. Sanford, D.C. 

Ga,194S. 77 F.Supp. 464, 465. 

L , 



§ 241 DEPOSITIONS Ch. :; 
Rul. 15 
under the circumstances described. The problems arise in three 
situations. First, a deposition is taken on molion of the defend
a.,t but the witness :;::ives answers Wlfa\'orll.ble to the defendant. 
TIle cefend::mt naturolly does not offer the deposition but the 
prosecution does. Is the deposition admissible? This is the 
easiest of the three situations since the motion by the defendant 

(01' taking of the ~,~~~~oan~~be~V~ie;'U,~e~d~a~,~a~,,~.a;i~,~.e~'~O~[~h~i'~~I 
of confrontation.~~ 

if he was not present and represented by counsel when it 
was taken.:' Cautionary instructions are plainly inadequate as 

.. 

a remedy and a se\'ernnc~ should be granted.!T If the codefend· 
ant was prescmt and represented by counsel, present law simply 
gives no ~IlS\-;ei' to the question whether the deposition is usable 
against him. It ,~·ou1d be hard to find a waiver by the codefend· 
ant who has neither sought to have the deposition taken nor o~ 
fered it in evidence. If the case ever arises the court that has 
it will ha':e to make new law on the appllcntion of the Confronta· 
tion Clause in this si tuation. 

F innlly the rule provides that if a material witness is commit, 
ted fot· failure to give bail or otherwise meet conditions of release, 
the court on the written motion of the witness and upon notice 
to the parties may direct that his testimony be taken by deposi. 
tion and may then order the witness released from custoQy.~ As 

2:>. But SH 

There IS sta:e court authority to the 
contrary. E. •. , State v. Tomblin. 
1897, 48 P:u:. 144, 51 Kiln. 841; 
State v. McCall. 19«, 149 P.2d 
580, 158 I<;:n. 652. In the ]:ltter 
case the court said: "The fact tha t 
defer-dent had t~ken the depOsi
t ion u he was entitled to under 
tbe con~tltution did not constitute 
n waiver of his rIght to be con· 
fronted with the wltr.ess before 
the jury." 149 P.2d at 581. 

25. Not .dmlulble 
This see~ to follow a fortiori from 

Pointer \'. St:lte of "ieltU, 1965, 85 
S.Ct. 1065, 380 U.S. 490, 13 L.Ed. 
2d!l23. 

21. Caullonary InnructlonJ inade· 
quate 

See § 224 above. 

28. M.!IIerla' witness 
See also Rule 46{b), • 766 below. 

And see 18 U.S.C.A. § 3149, adopted 
in 1966: "U it IIppeal"'5 by affidavit 
tbnt the testimony of a person Is 
material in nny criminal proceed· 
inll. lind if It Is shown that it may 
become Impracticable to secure his 
presence by subpena, a judicial 
Officer shall impose conditions of 
relellse pUl"$uant to se<::t!on 3146. 
No materia l witness shall be de-
talned because of inability to com· 
ply with any condition of release 
If the testL'I'Iony of such witness 
can adequately be secu~ by 
depOSition, and furtber detention 
i, not neces,~ry to prevent a fail· 
ure of justIce. Re!ease may be 
delayed for /I. reasonable period ot 
time until the deposition of the 
witness can be taken pursuant to 
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Ch.5 DEPOSITIONS § 242 
Rul. 15 

\\as predicted when the rules were adopted,~1 this procedure is 
;.Jrely, if ever, used, and so is not of practical importance. U it 
wel'e used the deposition could clearly not be admitted against a 
defendant not present and represented by counsel at the hearing, 
fOl' reasons similar to those stated in connection with the use of 
a deposition adverse to a codefendant. Use of the deposition 
against a defendant present and represented by counsel at the tak
ing of the deposition would raise the same haro qUestion discuss
ed above about the limits of the Confrontation Clause. 

§ 242_ lUotion for Order 

A deposition may be taken only by leave of court granted on 
motion. Provisions of other rules about motions apply to such a 
motion.:IO Rule 15(a) requires that notice of the motion be 
given to all parties_ The burden is on the moving party to demon
strate the availability of the proposed witnesses and their will
ingness to appear, the materiality of the testimony they are ex· 
peeted to give, and that injustice will result if the motion is de
nied." This showing may appropriately be made in an affidavit 
in support of the motion,Sf 

th~ Federal Rules of Criminal Pro
cedure.:' 

29. Predlctfod when rules adopted 
S~ the comments of Judge Alexan_ 

der Holtzo!f in N.Y,U. Institute on 
Feder:.] Ru]es of Criminal Proce
dure. 1946, p. 196. 

722 
U. S. \'. Grado, D.C.Mo.I9,57, 

Supp. 878. 

U. S. v. Ausmeier, D.C.N.Y.I946, 5 
F.RD.395. 

3'2. Showin, made by Ilflldll.vit 
Rule 47, 1802 below. 
U. S. v. Hagedom, D.C.N.Y.I966, 253 

F.Supp. 969, 970. 
U. S. v. Egorov, D.c.N.Y.I963, 34 F. 

RD. 130. 131. 
Sei! U. S. v. AUlimeler, D.C.N.Y.19.16, 

5 F.RD. 395, 396-397-

U Slrould be made pn:HIlpUy 
U. S. v. Foster, D.C.N.Y.1948, 81 F. 

Supp. 281. 264. 

Motion 5101 untimely 
Government objection that motion 

for depositions at persons who 
had been deported was untimely 
bee./luse not made untll after they 

See note 34 on page 482. 

I 
I 
,I' 



§ 242 DEPOSITIONS Ch.5 
flul. 15 

Denial ot n motion to ta.l;:e a deposition is an interlocutory or
der and is not appealable. It is reviewable on appeal from n 
judgment of conviction,"" but 

attached a condition, 
not authorized by the rules, to the onl~1' for taking the cieposi. 
lion,~~ a\~d another case held that mandamus was available to the 
go\'ernment when th~ district court's order p~rmJttin3' tu!ting the 
d::!,ositio!1 w::u t i:e result of n misconstruction of the rule.)7 

§ 243. IIo\\" Taken 

If the COll,'t Grants a motion for the! taking of a deposition, the 
moving ;mrly must give to every other party reasonable written 

w~re defl:lN~ \·.as rejected, be
cause pri'l, to thei~ deportation it 
could not h:l\'e been shown tha: 
they wo\;ld be unable to attend the 
trial. U. S. v. Egorov. D.C.N.Y. 
1963. J.i F.R.D. 130. 

4. lITo:lon untimely 
Motion 10 talte deposition, made alt

er C(ln$ld~rable delay and on o,.en
in,; day or lri:!], was properly de
nIed. U. S. \'. Whiting. C.A2d. 
19"'2. 305 F.2d 537, certiorari de
nied 83 S.C!. 722, 372 U.S. 909, 9 
L.Ed.2d 7'25. 

See U. S. v. Birrell, D.C.N.Y.I961, 
276 F.Supp. 798. 823. 

In pl'Qsecu:ion for smuggling mer
chandise into United States, whe", 
three months befo", trial govern
merlt h~d named person in Ger
many ::5 a coconspirator and mo", 
th~n two months before trial had 
lI!ljHi.ed delerldant th:lt it would 
offer a witness who would testIly 
that such !)trson had m:lde state
mer.ts incrurinating defendant, 
there was no abuso of discretion 
In denyi:l3 defend:lJ\I's motion. 
m:J.de on eve of trial, to take in 
Cerma:ly. by written interro;a(o. 
ri(!J, the deposition of such person. 
U. S. ,'. Broker, C.A.2d, 1951, 246 
F.2d 323. ~rtiOr.tri rlenied 78 S.Ct. 
63, 355 U.S. 837, 2 LEd.2d 49. 

"Ap;lellant's moUon was filed at 4:00 

prior to the trial. The prosecuting 
::nomey \':as cnlaged in try ing 
CasH lind was IInable to go to 
Florida to ((Ike the depesitlon. 
The motion ;':lVt no tell50n lor Lie 
I .. pse of IS dllYJ b~lIveen appoL'l!
me",t of defense cOl,lnsel ;\nd t11e 
filing of thl' motion, lind we c.1n
not now consider in determining 
tlte propriety of the order, COlln
scl's afterthought in hIs appellate 
b~ief t11at tit had meanwhile been 
itl." Heflin v. U. S, C,A,Stll, 19s:5, 
r!3 F.2d 371. 375. 

35. Re·. lewahle on . ppeal from fl
n~lludgme-nt 

U. S. v. Steel, C.A.2d, 1006.359 F.2d 
3SI, 3&2. 

U. S. v. Kelly, C.A.2d, 1005.349 F.2d 
720. 169, certiorari denied 86 S.Ct. 
1461.384 U.S. 947, 18 t..Ed .2d 544. 

U. S. v. Whiting. C.A.2d, 1002. 308 
F.2d 537, 541. eertlor:!rl denied 
83 S.Ct. 722, 372 U.S. 009, 9 L.Ed. 
2d 118. 

Hemn v. U. S., C.A.Slh, J955, 223 F. 
2d 371, 375. 

311. Mand.mus g ranted defend:lJ\t 
Madison·t.ewis, Inc. Y. MacM:lhon, 

C.A.2d, HIS2, 299 F.2d 256. 

37. l'Ib ndamus ; ranted ;overnment 
In rc United Stales, C.A.ht. 1965, 

;US F.2d 624. 
p. m. on ~ Frirlay. only five days 
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Ch. 5 DEPOSITIONS § 243 
Rul. 15 

notice of the time and place for taking the deposition and the 
name of the person to be examL,ed.:J.S A subpoena may be issued 
to be served on the person whose deposition is to be taken,:III al
though in many cases this will be either unavailing or unneces
sary or both. If the deponent resides in the district in which the 
deposition is to be tal,en he may be required by subpoena to at· 
tend an examination only in the county in which he resides or is 
employed or transacts his business in person. If he Is not a resi
dent of the district, he may be required to attend only in the 
county where he is served with a subpoena or within 40 miles 
from the place of service or at sllch other place as is fixed by the 
court 411 

The notice of taking the deposition need not state the name of 
the person before whom it Is to be taken. Although in civil cases 
it has been said that It is "better practice" to include that infor
mation,·' it Is hard to see why this is so, and decisions in civil 
cases are clear that it is not required. U 

Rule 15 (d) incorporates by reference the provisions of the Civil 
Rules on the manner of taking depositions in criminal cases, and 
the discussion of the relevant Civil Rules is applicable to tht>Se 
details in taking a criminal deposition.·'" It is specifically pro-

38. NDUee or taking 
Rule 15(b). 
An earlier dratt IVDuid have pro

vided that "if the name I, not 
knDwn, 1\ descriptiDn suffident tD 
Ident!fy him." Orfield, Deposi_ 
tiDns !n Feder3! Criminal Proee
dUf(l, 1957, 9 S.C.L.Q. 376, 383. 
That language dD!"S appear in Civil 
Rule 30(a), and the deletiDn Df it 
in the eOllT@lIpondin:ll Criminal 
Rule would seem deli!)er3tely In
tended tD produce a different re
suit. Yet Crimina] Ru!e 17(1). 
IOmewh"t irn:Dnslstently. provides 
that an order permItting a deposi
tiDn authDrize, the elerk to issue 
lub;>oenas fDr "the persons n3lned 
or deseribed therein." 

3!l. SlIbpoena allthorized 
Ru!e 17(1) (I). On subpoenll5 sener· 

ally, see n 271_279, below. 

<10. Place of enminatlon 
Rule 17(f) (2). See ~ 278 below. 

41. Belter prac:tiee 
NortOln v. Cooper-Jarrett, tnc., D.C. 

N.Y.I940, I F.RD. 92, 9-4. 

4.2. Name of Olffieer nDt required 
YDnkers Raeeway, Inc. v. Stan_ 

dardbred Owners Ass'n, D.C.N.Y. 
1957,21 F.RD. 3. 

Zweifler v. Sleeo Laces, Ine., D.C.N. 
Y.19!iO, II F.RD. 202. 

Nonon v. Cooper·Jarrett, Ine., D.C. 
N.Y.l940, I F.R.D. 92. 

43. Civil R\ll~ apillieable 
The fnllDwlng provisions of the Civil 

Rules appear to be relev:mt, nnd 
the dil(lllSiDn Olf them in the apo 
proprl~le vDlume of Ihis Trealise 
ShDUld be eonsulted: Civil Rules 
20(c) (e"amination and crou-e.'C_ 
aminatiOln); 28 (peI"$OTlS before 
whom depositions may be Uken); 
2!l (stlpul~tions regarding Ibe tak_ 
Ing Olf depositions); 3O(e) (recOlrd 
of examination; oath; objealons); 
30(d) (mDUDn 10 tennlnaU! or llmit 
examination); 30{e) (~ubmlsslon to 
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§ 243 DI::POSITIONS Ch.5 
R~l. 15 
vidcd in Criminal Rule 17(b) I however, that on mo tion of a party 
upon whom the notice of laking the Cleposition is selVed, the 
court few cause shown may extend 0[' shorten the time. The 
protective orders authorized by Civil Rule 30 (b) should be l1IU'!ec
cssary in a criminal deposition since the court can take such mat· 
Icr~ i(1 10 uccouut in passing on the motion for taking the deposi· 
tion. Civil Rule 2G(b) , on the scope of the examination, can have 
at Ix>st limited applicat ion to criminal depositions, s ince Rule 15 
(a) limits such depositions to material testimony and the Civil 
Rule nllows tcslimony inadmissible at the trial so long as it is 
)'{']cvnnt to thesubjed matter involved in the action. 

Rule 15 (d) provides that the court at the r equest of a defend
ani may direct that a deposition be taken on written interroga
tOI'jcs in the manner provided in eivil aetions.4~ This incorpor
ates thc pl'oc.:!durc set out in Ch'U Rule 3L~ It does not author
i.w inrorrogntories to an adverse p..1rty;" a very different proce
dure provided [or in Civil Rule 33, Rule 17 (a) also provides that 
if a court grants a motion for the laking of a deposition it may 
also order thut any designated books, papers, documents or tang
ible objects, !lot pri vileged be produced at the same time and 
platt,Ol 

§ 244. Defclldalit's Couasel amI Payment of Expenses 

Rule 15 (c) of this rule introduces a new featuI'(! ror the purpose 
or protecting the r ights of an indigent defendant. II a defendant 
is without counsd Ule court must advise him of his rights and ns
~ign counsel unless the defendant elects to p~d without counsel 
01' is able to retain counsel. If it appears that a defendant at 

witness. changes; sit:ningj; 30(f) 
(ccrliricalion and filing by officer: 
copie.~; notice or fi ling): 30(&) 
(f:ll1u re 10 attend or to 5e!".'e sub· 
pacnn; expenses); 32 (effect or et· 
tort :Iud irregularities in deposi· 
lions. Whether Civil Rule 37(a) 
(refusal to answer) is applicable is 
unclear. For n~asons stated in the 
lui, Ci ... il flule 26(h) h~ a l best a 
limited applica t ion to a criminal 
deposition, 

4-l. Ofoposilion on writlen int ..... roga. 
toties 

E\en befo,.,. the rules. it W::IS said 
th ~t the court had inhetl'nt pO,vcr 

to do so in the case berore II. U. 
S ..... Dockery, D,C,N.Y.U)43, 50 F. 
Supp. 4to, 

4:;. Civil Rule 31 
See the discussion of that rule in the 

civil volumes or this Treatise, 

46. Inter rogatorl" to adverse party 
nOI authorIzed 

U. S. \', Schluter, O.C.N.Y.1956, 19 
F.R.O. 'lIS, 

47. l>roduction of doc:umenls 
1\'0 r"pOrted case hu been found in 

which this power h~ been e::er· 
cised. 

to authorize this, th('ugh it refused 
18 1 
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Ch. ;; DEPOSITIONS § 245 
Ru le 15 

whose instance n deposition is to be taken cannot bear the ex
pense thereof,u the court may direct that the e."<penses of travel 
and subsistence of the defendant's attorney for the attendance at 
the examination must be paid by the government.4I In that event 
the marshal must make payment nccordingly.1ICI The Criminal 
Justice Act of 1964 makes provision, for cases falling within it, 
Co!" reimbursement to counsel of "expenses reasonably incur-
red." ~1 

§ 245. Use or Depositions; Objections 

Rule 15(e) in providing when nnd for what purpose a depo
sition may be used at the trial gen(!rally follows the correspond· 
ing provisions of Civil Rule 26(d) (3).~! A subpoena in a civil 
case runs only within the district where issued or 100 miles from 
the piace of trial, while a subpoena in a criminal case runs 
throughout the United States~a and, if the witness Is a national or 
resident of the United States, even into a foreign country.~ ' Ac-

48. Showing not made 
Defend~n ts' motion tor order to lake 

depoliiUons a t expense or govern· 
ment or witnesses alleged to be in 
Germ:lny was denied, where it 
W:IS not shown to what the wit· 
nesses would testify, or that wit· 
nesses were available, or that if 
available the witnesses would vol· 
untarily present themseh·e. to 
gi\'e the dePOSitions, or betore 
whom lhe depositions could be 
taken In Germany, or that defend· 
ants were unable to bear the ex· 
pense. U. S. v. Ausmeier, D.C.N. 
Y.I946, ~ F.R.D. 395. 

49. ElI:pense. paid 
Acc1.lsed was entitled to havo his 

court·appointed counul reim· 
bursed for expenses n~55arny 
and relSO:'lably incurred tnr trovel. 
ing and subSistence in Interview· 
ing informer at Informer's resi· 
den~, tor, it necessary, expenses 
re:l5On3bly Incurred In laking In
former'. deposition, ~nd for e:;. 
pense. ne~ssarlly incurred for 
lTa\'e l 3nd subsi!ltence in viewing 
scene of alleged crime. U, S. v. 
Genn~ny, O.C.Ala.I963, 32 F.R.O. 
3·13. 

so. nUl see 
Although in U. S. v. Germany, D.C. 

Ah\.l963. 32 F.R.D. 343, 345, the 
court could see no difference "be· 
t ..... een taking a deposition (for 
which the role provides payment) 
lind the oral InterView of ~ wit. 
ness (fo: the Uni ted Stlltes .aY$ 
there shall be no payment)," the 
Administr:ltive Otfi~ ot the Unit· 
ed Stat4!'S Courts ruled that there 
were no appropriated funds for 
the beter kind of expenses, lind 
the court held that the defendant 
must be discharged for ' ",Uure to 
pay these expenses. U. S. v. Ger
many, O.C.Ala.I96J, 32 F.R.O. 42 1. 

51. Crimi"at Justlce Act 
18 U.S.C.A. 1 3006A(d). 
~ U. S. v. Boyd~n, D.C.CaI.l965, 

248 F.Supp. 291. 

52. Civil Ru le 2a{d}(3) 
see the discu~sion of lhat nole In the 

ciVil \'o!umes of this Tre;1Iise. 

53. Throu:;::,:;lut United StatH 
Rule 17{e)(I). See 1270 belnw, 

$4. Into a foreign COIl. .. try 
28 U.S.C.A. II 1183, 1184: Rul~ 

11(e)(2). See t 211 below. 
485 
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cordingly the principal difference between the provisions for civil 
and criminal cases is that in civil cases a deposition may be used 
is at a greater distance than 100 miles from the place of trial, 
while this portion of the criminal provision requires that the wit~ 
ness be out of the UnitedStates.~ 

Although this is said by the Advisory Committ~ to be "the 
only difference" between the rules for clvll and criminal cases,oM 
this is not accurate. A deposition may be used in a civil case if 
the witness is unable to attend or testify beeause of age or im
prisonment. Th<JSe af(! not grounds for use of the deposition in 
<l criminal case. Presumably the witness who is in prison can be 
required to attend by a \~Tit of habeas corpus ad testificandum.~l 
Perhaps the committee thought that age alone does not prevent 
a witness from attending a trial unless It is associated with sick
ness or infinnity, grounds for use of a deposition recognized for 
both criminal and civil cases. Further there is nothing in Crim
inal Rule 15(e) corresponding to clause 5 of Civil Rule 26(d) (3), 
which authorizes the court to allow use of depositions in "ex
ceptional circumstances" other than those mentioned in the bal· 
ance of t11::1t rule. 

The grounds on which a deposition may be used in a criminal 
case are (1) that the witness is dead, or (2) that the witness is 
out of the United States, unless it appears that hIs absence was 
procured by the party offering the deposition, or (3) that the wit. 
ness is unable to attend or testify bef:-ause of sickness or infinnity, 
or (4) that the party offering the deposition has been unable to 
procure the attendance of the witness by subpoena. In addition 
it is provided that if the deponent docs appear as a witness and 
testify his depoSition may be used to contradict or impeach his 
lestimony/'& In addition Rule 15(e) h<lS a provision to Civil Rule 

55. \vittlen 01.11 ot th~ United 
St)tes 

It 15 nOwhere explaIned why the dep· 
o$it!on of a witness out of tbe 
United Stntes may be used if hl.!I 
r.tte:l(\anc'J can be compelled by 
5I1b;x;e:l:l. under the statutes and 
rule eit::d in "ot~ S~ above. 

56. All'v:SOry Committee Note 
S·-e the Ad\',~ory Com::l;ttee Note to 

Rule IS(e), $~t G<lt in the Appen. 
dix in volu:r.e 3. 

G7. IIllbea! corp1.lS ad testiflcandLim 
28 U.S,C.A. I 2241(c)(5). 
U. S. v. McGaha, D,C.Tenn.IOO2, 205 

F.SLlPP. !l~9. 

G8. U~ of deposition 
Rule \5(e). 

Bcca1.lse these ;"I>C gcne:ally slmil3r 
to the provision, of Civil Rule 
2G(d)(J), and there lire ml1:ly more 
Civil than criminJI eases involvinll! 
this qu~s ti on, the disc"ss ion of 
thJt rule in the civil volumes or 
this Treatise shoul:! be C')nSIIUed. 
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WATERGATE SPECIAL PROSECUTION FORCE 

Memorandum 
TO The File 

FROM James F. Neal 

SUBJECT: Motion to Quash Nixon subpoena. 

DEPARTME..'lT OF JUSTICE 

DATE: Oct. 3, 1974 

(Dictated but not 
read) 

This memorandum is being written in anticipation of 
a motion to quash the subpoenas issued to Nixon and anticipa
tion that the motion will be accompanied by a report concluding 
that Mr. Nixon is not now and will not be in the foreseeable 
future physically able to travel to this city and testify 
in person. 

The subpoena and motion raise two questions: First, 
what position should be taken with respect to its own sub
poena, and second, the position the Government should take 
~ith respect to the subpoena issued by defendant Ehrlichman. 
~r. Nixon is not an essential witness for the Government. 
~~ile his testimony would be important to help establish 
a complete chain of custody of certain Hhite House recordings, 
the Government is satisfied it will be able to prove the 
integrity of the recordings it seeks to have admitted in 
evidence without his testimony. Thus, the position we 
should take with respect to our own subpoena is that being 
satisfied of Mr. Nixon's unavailability to testify in person 
we would not press the issue were this the only question . 
(I t should be noted that establishing Mr. Nixon's unavail
ability is an important element of our ability to prove the 
integrity of the tapes without his testimony.) 

The Government has a duty, however, to insure, to 
the extent possible a fair trial for every defendant . Conse
quently, we cannot wash our hands of the matter if a defendant 
pushes his subpoena to Mr. Nixon. We must take a position 
that is supportable in the law. I believe we should suggest 
chat the Court promptly determine if Mr. Nixon "may be unavail-
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able " to appear in the foreseeable future as a witness 
in this cause. If t he answer i s affirmative, the Court 
should determine if Mr. Nixon is physically able to be 
depos ed and his testimony preserved. If the answer is 
negative, the matter is resolved, at least for the present. 
If, on the other hand, the answer is that Mr. Nixon is, or 
in the near future will be, able to submit to a deposition, 
the Court should order him to appear at a prescribed time 
and place for the purpose of giving such deposition. I n the 
event this takes place, the Government should be allowed to 
propound its questions to Mr. Nixon and the defendants should 
be allowed to cross-examine him on this testimony. Then the 
defendants should propound their questions with Mr. Nixon 
as their witness and the Government should be allowed to 
cross - examine. 

The remaining question, and perhaps the most sensi 
tive one, is the procedure for determining Mr. Nixon ' s 
ability to appear in person as a witness or to give a deposi
tion. I suggest the Court appoint a panel of distinguished 
physicians of this area to make an investigation and to re
port to the Court the answer to the following questions: 

1. Is Mr. Nixon presently able to travel to this 
city and testify? 

2. Will Mr. Nixon be available to testify in person 
in this city in the foreseeable future? 

3. If Mr. Nixon is not able to travel to this city 
to testify in person and with the physicians concluding he 
will not be able to do so in the foreseeable future or con
clude they cannot make such a finding at the present time 
to a reasonable degree of medical certainty, then they should 
determine if Mr . Nixon is presently able to be deposed at 
an appropriate time and place in California. The report on 
this question should specify the circumstances and precautions 
that should be taken in respect to such a deposition. If 
Mr. Nixon i s unable to give a deposition at the present time, 
physicians should report whether he will be able to be deposed 
in the foreseeable future, again specifying the conditions 
and precautions surrounding such a deposition. Finally, if 



III . ' .. 

- 3 -

the doctors can come to no conclusion on any of the above 
questions, they should report to the Court their opinion 
whether and when it would be appropriate for them to con
duct a further investigation in an attempt to answer these 
questions. 

It is my suggestion the Court leave to the panel of 
physicians. at least in the first instance, the type of in
vestigation they conclude necessary and appropriate. Thus, 
if these physicians determine it is sufficient simply to 
review and analyze the medical reports and records on Ur. 
Nixon ' s present physicians, we should accept such a view. 
If, on the other hand, the physicians determine they should 
conduct their own examination and testing of Mr. Nixon they 
should be authorized and empowered by the Court to do this. 
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GOVERNMENT ' S MEMORANDUM IN OPPOSITION 
TO !£! MOTIONS TO QUASH SUBPOENAS 

TO RICHARD M. NIXON 

The United States submits this memorandum of 

points and authorities In opposition to the motiona 

of Richard N1xon to quash the subpoenas served upon 

him by the United States and by Defendantw HO h • • 

!IIIIIt Ehrl1chman. 

STATEMENT OF FACTS 

Mr . Nixon has asked the Court to employ its dlacre -

tlonary power , under Rule 11(c) of the Federal Rules of 

Criminal Procedure which permits the court to quash or 

..... modify a subpoena that Is "unreasonable or oppressive , " 

.. In order to quash the subpoena of the United States 

commanding hin to appear as a witness In the present case. 
o. 

He has made similar motions as regard~8ubpoena. served 

upon him by Defendant ••••••• _ Ehrl1chman . The 

sole reason offered to justify quashing the subpoena • of 
1/ 

the United States- is the witness' assertion that his 

physicia1 condition "is such that compliance with the 

1 . Th~ other grounds on which the witness resists 
defendanlfSj subpoena ' are not asserted . and , in any 
event , would have no bearing , with respect to the gov
ernment's subpoena . In addition, the witness ' admittedly 
premature attecpt to invoke "executive privilege" in 
response to defendants' subpoenas is manifestly inapt . 
since this privilege inheres in the government, for the 
benefit of the government . and may not be asserted on 
the basis of a deciSion of a private citizen acting in 
his private capacity . Moreover , the opinion of the 
Supreme Court in United States v . Nixon, U. S . 
(1974) , makes it plain that the prIVIIege-ri not 
available to a co- conspirator who would use it to conceal 
evIdence of a criminal conspiracy in the face of a demon
strated need for such evidence at trial . 



SUbpQeNa • _ would be "" detWl111iental to h13 !leal bh and welt1l:d -
pose i 6e-l"i'ott"3 11sk to nls life. II From an examination of 

his supporting papers , it appears that the witness does 
y 

not object to testifying as such, but only to traveling 

to the District of Columbia in. the immediate future. 

While the United States is willing to withdraw its 

subpoena if compliance with the subpoena would impose 
'at 

an Undue hardship on ,,! .. ~ ..... t....... Mr N1 . xon' A n view of 

the importance of a fair and full adjudication of the 

present case and the apparent insubstantiality of the 

witness' supporting affidavit.~ ~ubmit tha~the Court 

should not quash the subpoenas at this time. rnsteadJte 

would suggest that the Court follow the accepted procedure 

of appOinting impartial experts to advise it as. to whether 

the witness' Phy~a~l condition makes it unreasonable to 

compel him to travel to ~ the District of Columbia. 

ARGUMENT 

We wish it to be understood that the United States 

has no desire to compel any witness to travel or testify 

2. There is no suggestion that the witness is prese~tly 
so debilitated that he is unable to respond to questions. 
Cf. United States v. Carter, 493 F.2d 704, 707 (2d Cir. 
1974); Burton v. United States , 175 F.2d 960, 963 (5th Cir. 
1949); United States v . Sweig, 316 F.Supp . 1148 , 1165-68 
(S . D. N.Y. 1970), aff 1 d . 441 F . 2d 114 (2d Cir . ) , cert . 
denied, U.S . (1971). On the contrary, M~ixon 
himself points to the possibility that ll the testimony be 
taken out of court in such a I'lay as not to risk the 
impairment of his health.1I Witness ' Motion to Quash 
Subpoena of Defendant Ehrlichman , at 5 . 
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at the cost of his life or health. As the cases cited 

by Mr. Nixon show, it has been held that even a defen

dant may not be compelled to appear if he is mentally 

or physically incompetent . See United States v. Doran, 

<61.\ ('''It), 328 F.Supp. 1261, 1262 (S.D . N. Y. 1971); United States 

v . Keegan , 331 F . 2d 257,263- 64 (7th Cir .)/'f) 

At the same time, it is central to our system of 

justice that parties be given th j "Opportunity, not only 

of testing the recollection and sifting the conscience of - -a witness , but of compelling hi.m to stantld face to face - -
with the jury in order that they may look at him, and 

judge by his demeanor upon the stand and the manner in 

which he gives his testimony whether he is worthy of 

belief . " Barber v . Page . 390 U.S. 719, 721 (1968), 

quoting Mattox v . United States . 156 U.S . 237, 242- 43 

(1895) . Consequently . the public duty of giving material 

testimony in a criminal case before the body that must 

decide the guilt or innocence of the ..... accused is 

one "which every person within the jurisdiction of the 

Government is bound to perform when properly sununoned ." 

See United States v . Bryan , 339 u . s. 323 , 331 (1950) . 

The importance of this duty -- a matter that repeatedly 
3/ 

has been emphasized by the Supreme Court- demands the 

most careful scrutiny of each and every application for 

3 . See . e .K .• Branzburg v . United States . 408 U.S . 
665 , 68a-\1973l ; United States v. Bryan, 339 U.S. 323, 
331 (1950) ; Blackmer v. United States, 284 U. S. 421, 4)8 
(1932); Blair v . United States, 250 U.S . 273 . 281 (1919) . 
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relief from its requirements. Thus , in every case in 

which accomodations have been made for the sake a wit

ness' or a defendant's health , the necessity of deviating 

from normal trial procedures or schedules has been 

uncontested or overwhelmingly documented . See, ~.&., 

United States v . Singleton, 460 F.2d 1148 , 1150 (2d Cir. 

1972~ Burton v . United States, 175 F.2d 960, 963 (5th 

Cir. 1949); United States v . Podell , 369 F . Supp. 151 , 153 

(S.D.N.Y.), writ of mandamus granted on other grounds3 

sub nom. United States v. Carter, 493 F.2d 70~ (2d Cir . 

1974); United States v . Doran, supra, 328 F . Supp. at 1263-

64. 

The record made by the witness here, however, does 

not constitute such a compelling showing of phYSical 

i ncapacity to attend trial. ~ .Mit. t ............ "i iln ... 

Except for the unsubstantiated assertions of counsel , 

the witness ' motions to quash ~ ~rest entirely on 
41 

the single affidavit of the witness ' personal physician .-
"this physician./ \.(O."\"a,,, 

Significantly, _Rta .ef •••• t~does notatsti7that carefully 

supervised travel to Washington is at all incompatible 

with the ... therapy he has prescribed . The affidavit 

simply states that Mr . Nixon should : (1) wear an elastic 

stocking ; (2) take oral medication; (3) avoid "prolonged" 

4. In his motion to quash Defendant Ehrlichman ' s 
subpoena. Mr . Nixon alludes to "the ~ affidavits 
of the examining physicians ." Witness' Motion to Quash 
Subpoena of Defendant Ehrlichman , at 5 . However, the 
only affidavit of a physician that has been served on the ~ 
government is that of John C. Lungren, _ M. D. , ~ ~ 
~ stat~ that he" "advised " that , other physicians concur 
in his recommended therapy. . 

1 



, 
perlo~or slttlng~ standing or walking wh~ch could 

resul t 1n increased velnous congestion j (4) avoid 

"extended" trips which require such sitting or create 

- '-Iv a risk of traumatic h ••• PE hemaorraglng j and (5) remain 
~ , 

1n J,' controlled environment " where periodic blood tests 

and examinations may be performed . Nowhere does the 

witness or the affiant indicate that these conditions 

cannot be met if the witness complies with the subpoenas . 

Furthermore~ even if the witness' showing 1n this 

case were less equivocal , the Court would be well advised 

to seek Independant expert ~ guidance concerning the 

witness ' condition . We say this for two reasons. Fi rst. 

5 . We do not wish to suggest what precautions the 
witness should take in order to minimize any risk to 
his health while ~ discharging his duty of giving 
material testimony before the jury . But we do think the 
following cow~on sense observations are relevant to 
ascertaining whether. in light of the affiant ' s allega
tions 3 it is reasonable to insist on compliance with 
the subpoenas . Certainly . Mr . Nixon can continue to 
wear an elastic stocking and take oral medication while 
in transit and in Washington. By having the affected 
leg elevated , or by reclining as necessary, he can avoid 
prolonged perio~of Sitting . standing or walking . as 
prescribed . And , by utilizing any of the large number 
of ample medical facilities in the metropolitan area , 
his condition may be monitored 1n accordance with this 
physician ' s recommendat ions . Beyond this, the Court may 
provide appropriate facilities and supervise the ques 
tioning of the witness in a manner consonant with his 
medical needs . See , e . a. , United States v . Doran , 328 
F.Supp . 1261 3 l2~(S~D . N . Y. 1971); United States v. 

2/ 

Sweig , 316 F . Supp . 1148. 1167- 68 (S . D. N. Y. 1970), aff'd, 
44 1 F . 2d 114 (2d Cir.) , cert. denied,."olU . S. ,11- (1971) 
(defendant with severe cardiac ~B~ ••• condlt~on brought 
to trial with l1 extenslve precaUitions. 11 i nclud .. lng frequent 
and lengthy re1esses . facilities for the defenaant to lie 
down and rest~·.\ 'trained nurse on call outside courtroom) . 
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the unprecedented nature of this case - - its "magnitude 

and seriousness" -- make it especially important that 

the Court take every reasonable step to assure itself 

that ....... 'iZi f 'H • • iil ..... i!Iu it is, 1n fact, truly 

imperative that a propsectlve witness be excused from 

his obligation to give material testimony at trial. cr . 

United States v . Doran, supra, 328 F.Supp . at 1263 . 

Second, the fact that the witness here 1s not a neutral 
est 

or detached witness dls1nte~ed 1n the case, but has 

himself been formally accused of participating 1n the 

conspiracy for which defendants are standing trial should 

make the Court still more hesitant to accept the witness' 

protestations of inability to testify without some Indepen-

dant verification. 

That the Court has the power to appoint medical 

experts to assist it in matters within its jurisdiction 

is hardly open to debate. See, ~'K" Advisory Committee 

Note to Rule 706 , Proposed Rules of Evidence for United 

States Courts and Magistrates 99 (1972) (the "inherent 

power of a trial sNnt judge to appoint an expert of his 

own choosing is virtually unquestioned!'). Rule 28(a) of 

the Federal Rules of Criminal Procedure explicitly empowers 

the court to appoint its own expert witnesses. Accordingly, 

the Court of Appeals for this Circuit has held that where 

the competency of a witness is in question, the trial judge 

may appoint a physician to •• a ••• examine the witness to 

obtain expert testimony concerning the degree and effect 

of the witness' disability. United States v. Benn, 476 
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''' I( (1151) 

6/ 
F.2d 1127 (D.C. Cir. 1973).- In fact , for particular 

..... instances in which the courts have ordered appointed 

physicians to examine a defendant or witness who pleads 

he is physically unable to appear at trial. one need only 

look to the very cases relied on by Mr . Nixon . See , ~., 

United States v. Keegan. supra. 331 F.2d at 263-64 

(court ordered examination and inspection of medical record 

by Public Health Service physicians). See also' Natvig 

v. United States. 236 F . 2d 694. 698 (D.C. Cir . 1956 ~ 1 
(court appointed physician to examine witness who had 

heart attack on eve of trial); United States v . Bernstein, 

417 F . 2d 641 (2d Cir . 1969) (affirming denial of continuance 

where district court relied on -opinion of court apPointed 

physician instead of accepting conclusion of defendants ' 

physicians that appearance at trial would pose "risk to 

their health and lives'!). 

Finally. the claim advanced by Defendants Haldeman 

and Ehrlichman that they are "now entitled to take Mr . 
71 

Nixon's deposition l1 - does not make independ$Jlt u ..... 

verification "by court appointed physicians ~ 

6. Benn was concerned with the appointment of a psychia
trist to aid the trial court in ruling on the competency of 
a mentally retarded complaining witness . The Court of 
Appeals noted that the basis for ordering a medical examina
tion of a witness "stems from the trial court ' s inherent 
power to conduct those inquiries necessary to a full and 
f air adjudication . " 476 F.2d at 1130 n . 12 (citations 
omitted) . 

7. See Defendant Ehrlichman ' s Motion for Continuance 
and Severance. at 11; Defendant Haldeman ' s Motion for 
Suspending of Trial and Continuance , at 8- 9 . Of course. 
no party is entitled to depose a witness without first 
securing leave of the court on wotion . See, e ' K" 1 C. 
Federal Practice and Procedure S 242 , at~l \1969). 

Wright, 
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of' w.... any the less imperative a.B desirable . To begin 

with, since Mr. Nixon has not made a sufficient showing 

that he is physically unfit to testify at trial, it 

" follows that defend*ants, who rely completely on the -.•• ' ..... witness' papers to demonstrate .... unavaila-

bility, are not presently entitled to depose the witness. 

A defendant's motion to depose a witness must be denied 

in the absence of a compelling showing of the witness' 

1...-. (probable') unavailability . See, ~ . s. ., ihtt •• ,i •• t ...... 

,.,.-4-. L", I'~ 
) l )..lJ.t. T ' ~ 
(,,,,) . 

~ 
tr+. J.t'Ajf-l, { 
¥~ v.,. ~~~ 

'~/ 

In re United States , 348 F.2d 624 (1st Cir . 1965) ; United 

States v. Whiting, 308 F.2d 537, . 541 (2d Cir. 1962)~ 

Even proof that a prospective witness is outside the 

jurisdiction and declines to appeat to testify at trial 

" does not necessalrily establish the required unavailability. 

United States v .-~el~Y, 34-9 F.2d 720, 769 (2d Cir . 196; };) 

In short, • before s.d. ' B countenancing a deposition 

and dispensing with the fundamental requirement that a 

witness "stand face to face with the jurY , 1I Barber v . Page, 

supra, 390 u .s. at 721, the Co~rt should have before it 

more than the ambiguous asservations of a single physician 

and the bald assertions of two defendants that the witness 
8/ 

ft·. bO" •• must "convalesce in his home."-

Moreover. even if it were possible for defendants' 

to ma~e an adequate showing of ,",pt unavailability without 

8. Defendant Haldeman's Motion for Suspending of Trial 
and for Continuance , at 1; Defendant Ehrlichman's Motion 
for Continuance and Severance, at 1. 
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r ecourse to ... inspection of the witness ' medical 

r ecords or actual examination of the witness by an 

I ndependant panel of ~ physicians, defendants , 

on the record as it now stands, would still not be 

entitled to a deposition. In addition to proving unaval1-

ability. defendants must demonstrate that , In the language 

of Rule 15(a) , P.R . Crlm.P . , it t • the deposition Is 

"necessary" "to prevent a faIlure of Justice . " Defendants 

speculate that such a "failure of Justice" would ensue 

were the witness not to testify i. · .... because "Richard 

M. Nixon Is an indispensable witness . . . whose testimony 

will be highly exculpatory __ for the defense . " Haldeman 

II Memorandum at 1; cr. Ehrllchman Memorandum at 2. 
2! 

~ Yet, there is reason to doubt that the witness ' failure to 

appear would deprive the defense of such critical evidence 
10/ 

as to constitute a "failure of justice ."- Much ot what 

the witness could testify to is ai .... ~ available in the 
~lreadYJ 

torm ot tape recorded conversatiom that haveJ:been supplied 
'-.... ¥t, . \ ~ ..... f- "" \.:~ 

to the defense . As tor the specific .. .. I l La s .... deTendants 

9 . It this Is so, we would think it all the more 
important that the Court avoid ordering depositions it 
at all possible and that the witness appear before t he 
jury so that the jurors msy judge by "the manner in which 
he gives his testimony whether he is worthy of' belief' . " 
Barber v. Page, supra, 390 u.s . at 721. This consideration 
thus militates in favor of' the appointment of' independant 
medical experts as a mechanslm for securing a satisf'actory 
determination of whether resort to deposition is truly 
neces!lary. 

10. The government does not consider Mr. Nixon ' S 
testimony indispensable to its case . If the ~itness is 
available, either for deposition or ~ f or trial 
testimony, the government would conduct limited examina
tion relating to the authenticity of the tape recordings 
.• ,la that will be offered as evidence. 
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state they would elicit tetslmony from the witness, 

mueh of the testimony would mereiy be cumulative , and 
11/ 

almost all of it Is available fr om other sources . 
,proposition /. 

Nor does the ' 7 that." as an • unlndlcted co-

conspirator, Mr . Nixon 1s In a position to give testimony 

"ss vital and indispensable as that of any . party. n 

"~,f' .... on-"" .... -•• ~.~ ..... ~ at 8 , ~tlfY defendants ' conclusory 

allegation that~." •• ;;i.'"'''''.''''''.¥"'.''' ....... expected testimony 
~ 

Is actually "hIghly exc.!.ulpatory ." Whether any Wid tlUIl. 

defendant has information that might tend to eXCUlpate 
12/ 

his co- defendants Is not a matter of ~ prIor! knowledge. 

Indeed. Oefelldant Ehrllchman ' s observation that " fine 

distinctions" should not be drawn "bewteen situations 

'" whetre a party i8 involved and where a mat erial witness 
~ 

who is alleged to be a co- conspirator is inVOlved," id., 

helps place the matter in proper perspective . Were Mr . 

Nixon a cO- defendant and were he to refuse to take the 

stand, defendants could hardly complain of a "failure of 
W 

Just ice ." In sum, in the absence of a firmer basis for 

concluding ., ...... '.' ................ , •. ' .................................... t hat ~ 

11. Most of the specific items of which the witness is 
said to have "sole" and "exclusive" knowledge turn out , 
upon inspection , to be conversations with and communications 
to other persons. such as Richard Kleindeinst , Henry Peter 
son , and defendants themselves -- all of whom are available 
to testify at defendants' bidding . 

12. In fact, in considering defendants motions for 
severance in this case , the Court found that defendants 
"failed to indicate the exculpatory im10rtance of the 
particular testimony they desire to e1 cit from their 
eo- defendants . " United States v. M1tc~ell , Crim . No. 14- 110 
(D.D.C. July 9, 191~) (Memorandum Orde~ . The showing ~~ ...,z ••••• RI .tt.' of the exculpatory importance of the 
particular testimony defendants Haldeman and I Ehrlichman 
indicate they would obtain from the witness is 3~ no 
more convincing. 

~be ~~p8 ~P-shQwMjj is(ient ' 9 1.. ~o&..Oontenaton'::t~ 

~n('A..llOlll.d-be-:r.cqll" a 11 • • " p»event-J;,njU'!:l~~'-
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the witness' testimony 1s "necessary" to avoid a "faIlure 

of Justice," the suggested alternative of deposing the 

witness Is not viable. In any event, even a fIlm of 

the deposition of a witness Is not a scmple+- substitute 
. -tt..t c..~.+ -l,.1J .....or 

for his personal appearance~ and '!:i ? ; I 3,. r 
\ ... ~ r .. ·,~ '" .I.p",;f;.~ "',. tKt"h 1/.( .... :l-..H' f ... ", -/ul-J";"'d ~I +r;.~ 

w.ttd..,uJt !I::t~,'~!l:I!I!1 tohs-;;itmpOlll;afie, ..-oot:"alnlng an 

impartial and independant expert evaluation of the witness' 

,ms pac' 20. _1::>. :U:: .. o. physical capacity to comply with 

the outstanding subpoenas. 

CONCLUSION 

For the foregoing reasons, the motions to quash the , 
subpoenas to Rlcha? M. Nixon should be denied. 

13 . A far more careful and convincing showing .. that 
particular, highly exculpatory 11 _ testimony has been 
withheld from a defendant than has been made here would 
be aM., ,_1.1 .. required to support a claim of injustice 
in that situation. See cases cited, Government ' s ~emoran
dum in Opposition to Defendants ' Motions for Severance; 
note 12 supra. 
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present ease 
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At the same time , it is central to our system of 

Just i ce that par ties be given the"opportunity, not only 

of testing the recollection and sifting the conscience of -a witness , but of compelling hi . m to stan face to face 

with the Jury 1n order that they may look at him , and 

Judge by his demeanor upon the stand and the manner in 

which he gives his testimony whether he is worthy o~ 

belief . " Barber v . ~ 390 u . s . 719 , 721 (1968) , 

quoting Mattox v . United States , 156 U.S . 237 , 242- 43 

(1895) . Consequently , the public duty of giving .rt •• '.l 
testimony in a criminal case before the body that must 

decide the guilt or innocence of the ..... accused is 

one "which every person within the Jur isdiction of the 

Government is bound to perform when properly suromoned . II 

See United States v . Bryan , 339 U. S . 323 , 331 (1950) . 

The importance of this duty -- a llIa tltH!l" tll'lat repe atedly 
57 

MJJ ~een emphasized by the Supreme Court demands the 

most careful scrutiny of each and every application for 

~ See , e .g ., Branzburg v . Uni ted States , 408 U. S. 
66~ 68s-T19f3) ; Uni ted States v . ~, 339 u . s . 323 , 
331 (1950) ; Blackmer v . United States , 2811 U. S . 421 , 9 8 
(1932) ; ~ v . United Statep , 250 u . s . 273 . 281 (1919) . 
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.I>I~.f.#1 URIUultQEieli QP Q"8PI'AeillllR8}.Y QliIll"mented 
~s/-k See, ~. s. . • 

=;;;;--------~ United StateB v. Singleton, 460 F . 2d 1148, 1150 (2d Cir . 
~.,,'" \ ~ 
rJ'( ~ 1972) ; Burton v. United States , 115 F . 2d 960 , 963 (5th 
~ v,r,,· -' 
1.\,1 0 I",}) Cir . 1949); United States v. Podell , 369 F.Supp. 151, 153 
~tU \ 

(S . D. N. Y. ) , writ of mandamus granted on other grounds. 

sub nom. United States v. Carter, 493 F.2d 104 (2d Cir. 
I J..t. 'I 

1974); United States v. Doran, ~ 328 F.Supp. ~ 1263-

64(SP.N,"-: 1111), 
.)~ ~..b:I H~ . Nllr __ J ~ ~ni ~ ~ 

The p~ llIade by b !td'Mib~ lIer e. how~ sees 

~~"~b~~ ~;~li~ 8A';;1~f ':;.!I~ S'--1 
~J<,..Z .. ,.~ ~ 7k. ~'7 r_~. 
1rC2paQ~8;t;'6efui "rial. __ ;·.'.'.· ...... • ... ...... WiIa ·· • 

61leept 1"01 the altsdbsbal'lli~90~QII aUiQPt10ps Of IIO"PSQ) . 

the w'tness ' lIot19.UI '9 ~\UllJrl "sat _ P911t QP~1pe)¥ on 
,i!;t 
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,this physicia~ t ..... ~\...<t .. 1 

Significantly, ):hb. nflfllli:a"" does not' • ' vthat carefully 
",....,.. .... 

supervised travel to Washington 18 at all incompatible 

with the ... th~~P~:S ... ;;~rc~'i~d0e ~~~1t 
simply states that Mr, Nixon Should : (I) wear an elastic 

stocking; (2) take oral medication; (3) avoid "prolonged" 

&' In his motion to quash Defendant Ehrlichman's 
subpoena , Mr. Nixon alludes to "the .2' g affidavits 
of the examining physicians." Witness ' Motion to Quash 
Subpoena of Defendant Ehrlichman , at 5 , However, the 
only affidavit of a physician that has been served on the ~ 
government is that of John C, Lungren , " M, D., 9t: . ba'l'l8l>ett ..... 
~ state, that hel "advised" that. other physicians concur 
in his recommended therapy, 



result In increased velnouB congestion; (~) avoid 

"extended" trips which require such sitting or create 

a risk of traumatic lea n: hem!.or*,glng ; and (5) remain 

In a"controlled environment" where periodic blood tests 
H~~~-. 

and examinations may be performed . n. I r:? sMe 
~ #J' "¢.o. ~ 'l6 C:L __ -a.... .M..t....."..t: ... .,c .... ll.. 
+' ... I e~ _ 1: ts that these conditions '1.1 
cannot be met if the witness complies with the subpoenas. ·E.r .... Furthermore. even if the 3 ' ' showing In 

........,:l.--. 1<1 ~ u. ..... ""1A< ~~ W __ "C4t.. 
~ wefoe less equivocal, t~? ~9I:lPS '1(11,,14 ee ~Iell ad:wl&ed 
~,3~ ~ .-... HMb~ t--L ,f ~ -.G. ('"'t'·v~(. _ ~ 

te eeck It1ifeperni6l'1ti _;:;~ .... guidance cop:epP1pg the 
~ 11'1 ~ v~ ~At.w .. Z; ~ ~ u.;.._ ...... ;-z. ....... ~ 

'.Ij,tI'lSSS ' 119ll11t'OR ""Ii lliloy tka.& fa1" "uo ICUSOiiS. li'liM. 

~ .:... -H . ..-,Jv see.. a.-.I I'b ~ ~ ~ c.........z __ H" AJ, ...... .J; 

~ -J./.M ~.~ 4 (.i~.w;7.1 .o.U-ffM~'~ ~..!/ 

,. We do not wish to suggest what precautions the 
witness should take in order to minimize any risk to 
his health while gf , g discharging his duty of giving 
material testimony before the jury. But we do think the 
following Qommg~ iiR8e observations are relevant to 
ascertaining whether. 1n light of the affiant ' s allega
tions, it is reasonable to insist on compliance with 
the subpoenas. Certainly. Mr. Nixon can continue to 
wear an elastic stocking and take oral medication while 
in transit and in Washington. By having the affected 
leg elevated. or by reclining as necessary. he can avoid 
prolonged periOd) of sitting, standing or walking, as 
prescribed. And, by utilizing any of the large number 
of ample medical facilities 1n the metropolitan area, 
his condition may be monitored in accordance with this 
physician ' S recommendations. Beyond this, the Court may 
provide appropriate facilities and supervise the ques
tioning of the witness in a manner consonant with his 
medical needs. See, e.K. , United States v. Doran, 328 
F.Supp. 1261, 12~(S~D . N.Y. 1971); United Stat,s v. 
~, 316 F.Supp . 1148, 1167- 68 (S . D.N.Y. 1970 , affid. 
4"'1ilF.2d 114 (2d Cir.) , cart. denied , ~<>3U,S . 'f'l"J,(1971 
(defendant with severe caralac ,..' 7 aa condit~on brought 
to trial with "extensive precau].tions, " includ-.1ng frequ~nt 
and lengthy resesses, facilities for the defen~ant to lie 
down and rest' ~ A'trained nurse on call outside courtroom). 
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Sl:BJ EC7: The Court ' s power to order that a deposition be 
t a ken of Richard M. Nixon. 

A~tached are two memoranda prepared by David Kaye concern
i n~ ~~e Cour t ' s po~er to order t hat a deposition be taken of 
?~r. : ::..Y.O:l pursu ant to Rule 15 of the Federal Rule s of Criminal 
Prcc=c~e. Rule 15, as you know, provides that the Court may 
orc.e = a. de ? osi t io:J. o f a prospectiv e vritness upon the notion 0= ,: :::e':enca!"" t i!:: it appears "that a prospective witness may 
be -..:...-:~le to a tte!'.c. or prevented frorl attending a trial or 
he~=:"'::';- ... " As Davi.d Kaye points out in his firs t mert'orandum. , 
t :-,e -:::.~-:. has L-:.h!i!.=ent power to appoint a t e a m o f impartial 
r.'.eci ::;.:" eX?2=~S to d etermine whether a Hitness will be able 
t o a~~~ a t =ial. I~ view of the statert'£nts of Dr. LUngren , 
\ ;:-.;' c =: ·.;-e=e c;.:-e ='..:.l.:...y tailored to s ave Mr. Nixon from any of 
t :--.e ::::,:::'2:-.5 '=-="..a -=. .... c ·.!l.d attach to e ither an appearance at trial 
0= ~ ::=al ae~cs~~~ with defe nda nts and a ll couns el present , 
t tis =~~s a ?a=-~~~larly appropriate case for the Court to 
e%~=_~e ~~ d~sc=e~on to name its own experts . Dr. Lungren's 
s t a ~====ts c= ~ei= ~ace indicate a clear possibility of 
p=e : ·':'=":' ::e . 

~~O~~~ ~a7ic ~aye has not discovered any case law, it 
",:o·~:.. :::. s ~-!:. -'-,,-= '::::.a::e must be a presUJnption in favor of a 
... ·i t=:.-as3 aC7':~:! a."..-:?earing at trial. Thus , even if defendants 
,,'e=2 = ::e sa:=-s =.:.ee with a deposition , the Government should 
h a'.-e ..:...= :::-.:.S:" - -::c :"::sist upon live testimony unless it is clear 
t.': a :: -=--= ::-=cs;:=-_ ' ~e witness is unavailable. Accordingly, we 
s::::·~ :!...::. -:. ~-::e -:'::'e position that to protect the integrity of the 
Cc~=-= ' s ~r::ces5e3, ~,d the public interest, Judge Sirica must 
e:-:e =:::"s2 :-.is c...:.s=:=etion to appoint an independent team of 
e~;:~s -::0 c e'::e=:-"":'=:e t-lhether Hr . Nixon is, in fact, ab l e to 
tes-:::"::::- . 

; .::.citio::.a2..1y , you have aske d whether a de position can be 
orce=;,c ::.0 · .... , leavir:.g open the possibility that Mr. Nixon may 
be ?~~e to a~~ear at trial in the future. It is clear from 
i..;,f::: v.c!:'di r.C; 0': Ru le 15 that the Rule conteIl'.pla tes preserving a 
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\,;itness's testili',ony by deposition when it appears that the wit
ness nay be unable to attend , not just ~.,hen it is clear that 
he will not be able to attend . Thus, if Judge Sirica appoints 
a tea.r:! of r..edical experts , the experts should be required to 
state , if they conclude that Mr. Nixon in his current state 
is unable to attend , whether he may be able to attend in a ~~nth 
or t\o,'O . 

PO. t tach-'7.ents 
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WATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF JUSTICE 

Memorandum 
TO Peter Kreindler DATE: October 9, 1974 

FROM David Kaye "bl'-

SUBJECT: Defendants' Request to Depose Mr. Nixon 

I have located no cases dealing specificall y with 
the question of the evidentiary showing of a witness ' 
unavailability due to sickness that a defendant must 
make to obtain a cour t ordered deposition pursuant to 
Rule 15, F.R. Crim. P . or to 18 U.S.C. 53503. Therefore , 
I can only offer the following observations. As my 
memorandum of October 8 demonstrates, it is well within 
the discretion of the trial judge to appoint medical 
experts to examine Mr. Nixon to determine whether he 
will be available as a witness at trial and whether 
he is able to be deposed in California. Conversely, 
whether the judge may instead rely upon the materials 
furnished by Mr . Nixon in deciding whether to allow the 
defense or the prosecution to depose Mr. Nixon is equally 
within his discretion . In the present case , two facts 
militate in favor of appointing independent experts 
rather than permitti ng defendants to rely on the witness ' 
experts . Where (1) the witness himself is implicated 
in criminal activity and has an interest in not testi
fying, and where (2) the witness ' testimony may be of 
crucial importance to the defense or the prosecution, 
the court shoul d be especially careful before allowing 
the witness to be examined outside the presence of the 
jury. 



WATERGATE SPECI AL PROSECUTION FORCE DEPARTMENT OF JUSTICE 

Memorandum 
TO Peter Kreindler DATE: October 7, 1974 

FROM David Kaye ~ 

SUBJECT: Court Appointment of Medical Experts to Examine 
Mr. Nixon 

James Neal has proposed that the court in United 
States v. Mitchell, Crim. No . 74-110 (D . D.C . ), should 
select a panel of distinguished physicians to determine 
whether Mr. Nixon ' s physical condition will make him 
unavailable as a witness at trial and whether he is or 
will be able to be deposed in California. See Neal, 
Memorandum on Motion to Quash Nixon Subpoena, O~3, 
1974. This memorandum examines some of the questions 
raised by this proposal, namely: (1) the power of the 
court to appoint such a panel; (2) the consequences 
of a refusal by Mr. Nixon to submit to physical examina
tion by this panel; and (3) the type of finding by the 
panel that would enable Defendant Ehrlichman to depose 
Mr . Nixon pursuant to Rule 15, F.R. Crim. P., or that 
would permit the government to do the same under 18 
U. S.C. S3S03. !/ 

I. The Power of the Court to Appoint a Panel of Physicians 
to Examine a Witness. 

That a court may appoint experts to assist it in 
matters within its jurisdiction is all but irrefragable. 
As the Judicial Conference's advisory committee on the 
rules of evidence noted, "{tJhe inherent power of a 

1/ This memorandum does not address the question of whether 
the "organized criminal activity" certification required of 
the government by S3S03 can validly be made in this case . 
Two opinions of divided panels of the Second Circuit suggest 
that this requirement can properly be fulfilled here. See 
Rient, Memorandum on Deposing Mr . Nixon pursuant to 18 U.S.C. 
3503, Sept. 18, 1974. These opinions also discuss the con
stitutionality of S3503. 
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trial judge to appoint an expert of his own choosing is 
virtually unquestioned. M Advisory Committee Note to Rule 
706, Proposed Rules of Evidence for United Courts 
and Magistrates 99 (197 citing v . 

298 F.2d 928 (2d 1962); 

Trials at Cornmon Law SS 663 & 
Indeed, Rule 28(a), F. R. Crim. P. , 

~~i~,~~:~::~: empowers the court to appoint its own expert 
w • Accordingly, the Court of Appeals for this 
circuit recently held, in United States v. Benn, 476 
F.2d 1127 (D.C. eir. 1973), that where the competency of 
a witness is in doubt, the trial judge may, on his own 
motion , appoint a psychiatrist to conduct an examination 
of the witness to obtain expert testimony concerning the 
degree and effect of the witness' disability . ~ I 
therefore conclude that the court has the authority to 
appoint a panel of physicians to examine Mr. Nixon 

2/ 476 F.2d at 1130. Under the circumstances of the 
case, the court held that the trial judge did not err 
in not ordering an examination of the complaining witness, 
a mentally retared 18 year old girl , who testified that 
she had been raped . 

Of course, here we would be seeking the appointment 
of court experts for an examination of the physicial 
ability of a witness to travel and testify rather than 
to aid the judge or jury in assessing the competency 
of the witness ' proposed testimony. But the court noted 

I 
in Benn that the basis for ordering a psychiatric examina
tion-ol a witness *stems from the trial court ' s inherent 
power to conduct those inquiries necessary to a full and 
fair adjudication." 476 F.2d at 1130 n. 12 (citations 
omitted). See also Winn v. united States, 270 F . 2d 326 
(D.C. Cir. ~9r-1Court has inherent power to order 
thorough mental examination of defendant to determine 
sanity). Accord , United States v. Baird , 414 F.2d 700, 
710 (2d Cir . 1969); Pope v. United States, 372 F.2d 710 
(8th Cir. 1967), vacated and remanded on other grounds. 
392 U. S. 651 (1968); United States v. Albright. 388 F.2d 
719 (4th Cir. 1968). An impartial determination of whether 
a witness' health makes it impossible for him to give 
material testimony is as important to a full and fair 
adjudication as is an unbiased examination of a witness ' 
competency to give evidence. In addition, Rule 28(a) contains 
no express limitation of the uses to which court appointed 
experts may be put. 
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or his medical records for the purpose of advising the 
court and the parties of Mr. Nixon's availability as 
a witness at trial and his capacity to give a deposi
tion. 

II. The Consequences of a Refusal by a Witness To 
Submit to Court Ordered Examination. 

The power of the court to appoint a panel of 
physicians to examine Mr. Nixon does not ineluctably 
imply a concommitant power to compel him to submit to 
such an examination. 3/ The strongest argument against 
the court ' s authority-to order a witness to undergo an 
examination (or face citation for contempt) comes from 
the realm of civil procedure. In two cases decided 
around the turn of the century, the Supreme Court held 
that a federal court could not order a physicial examina
tion in the absence of a statute or rule providing for 
such examinations. See Camden & Suburban R. Co. v. 
Stetson, 177 U.S . 17~1§OO); Union Pac. R. Co. v. Botsford , 
141 u.s . 250 (1891). The Court emphasIzed the "inviolability 
of the person" and the fact that , with limited exceptions, 
"no order of process commanding such an exposure or sub
miss i on was ever known to the common law in the admini
str ation of justice between individuals . " 141 U.S. at 
252 . 4/ Even under today ' s civil practice , a district 
court-can order a physical examination only of a party , 
and it cannot enforce its order by a contempt citation. 
See Rule 35, F . R. Civ. P . , Sibbach v . Wilson & Co., Inc ., 
JI2 U.S. 1 (1941) . 

11 Thus, the inherent power of the court to appoint a 
psychiatrist to exanine a prosecutrix in a rape case (see 
United States v . Benn , 476 F.2d 1127 (D .C. Cir . 1973»--
does not mean that the woman cannot refuse to be examined 
by the court ' s expert . Cf. United States v . Dildy , 39 
F.R.D. 340 (D . D.C. 1966)-.-

4/ More recently, Sibbach v. Wi l son & Co. , Inc., 312 
U.S . 1 (1941) , held that Congress had proper l y authorized 
the Supreme Court to prescribe a rule of civi l procedure 
(Rul e 35) giving the district courts power to order physi
cal examinations of parties in civil cases. I n Schlagenhauf 
v. Holder, 379 U.S. 104 (1964), this rule was upheld against 
constitutional attack. 
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There are two obvious differences between the civil 
practice and the situation in United States v. Mitchell. 
and each points in an opposite dIrectIon. For one, the 
proposed examination here is not of a party, but of a 
witness. Forcing one who is not a party to the litigation 
to submit to examination seems particularly odious. 5/ 
On the other hand, while it is clear that a witness could 
not be compelled to submit to examination in civil liti
gation , we are concerned here with a criminal case. This 
distinction was emphasized in United States v. Baird, 414 
F.2d 700, 710 (2d Cir. 1969), and a number of cases have 
held it within the inherent power of a federal court 
to order a defendant in a criminal case who raises a 
defense of insanity to undergo a psychiatric examination 
by an expert chosen by the prosecution. See id . ; United 
States v. Albright , 388 F.2d 719, 722 (4thlCir:-1968); igPe v. United States, 372 U.S. 710, 720-21 (8th Cir. 

67) (en bane), vacated and remanded on other grounds, 
392 U. S. 651 (1968). Contra, State v. Olson, 274 Minn. 
225, 143 N.W. 2d 169 (1966). -- --

These cases also stress the notion that "[a]n accused ~ 
who asserts lack of criminal guilt because of insanity 
and who fully cooperates with psychiatrists engaged by 
him for examination purposes . . . ought not to be allowed 
to frustrate a similar comprehensive examination by the 
State .•.. " pOPa v. United States, su1ri' 372 F.2d 
at 720- 21. To some egree, the same prine p e applies 
here. A witness who asks to be excused from his obligation 
to give evidence in a criminal trial on the basis of affi 
davits of physicians of his own selection should not be 
able to preclude the court from verifying the reasons the I 

witness advances for releasing him from his duty. ~ 

In any event, whether or not a court may hold in con
tempt a witness who declines to cooperate with the court ' s 
experts, it would seen that a refusal by Mr. Nixon to under
go examination by impartial experts could be considered by 
the court to support an inference that the motion to quash 
is not well founded. 

5/ To the extent that the court appointed panel would only 
examine existing medical records, the invasion of personal 
liberties is vastly reduced. 
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III. The Showing Required for Deposing a Witness 

A. By the Defense Under Rule 15 

Rule 15 permits the defense to obtain a court order 
for the deposition of a witness when (1) "it appears that 
a prospective witness may be unable to attend or prevented 
from attending a trial or hearing," (2) "his testimony is 
material," and (3) "it is necessary to take his deposition 
in order to prevent a failure of justice." Rule lS(a), 
F.R. Crim. P. See also 1 C. wright, Federal Practice and 
Procedure 5241, at ~(1969). 6/ As for the first re
quirement, n[a) showing that a prospective witness may 
die before the t r ial, or may be unable to attend because 
of sickness or disability, should be sufficient to demon
strate unavailability." 8 Moore's Federal Practice Para . 
1503 [I), at 15-9 (1974). Consequently, if the court 
appointed experts were to conclude that it is likely that 
Mr. Nixon will be unable to testify at trial but is or 
will be able to have his deposition taken in California, 
Defendant Ehrlichman would have little difficulty in 
making the necessary showing for him to secure a Rule 15 
deposition from Mr . Nixon. 

B. By the Government under S3503 

Where Rule 15 allows a deposition only on a showing 
of the three conditions specified above, 18 U.S.C. S3503 
speaks more broadly. It allows the court to order the 
taking of a deposition "whenever due to exceptional cir
cumstances it is in the interest of justice that the 

6/ In addition, it may be necessary for the defense to 
show that the prospective witness is willing and able 
to testify at the taking of his deposition. See United 
States v. Bronston , 321 F. Supp. 1269 (S.D . N . ~1971). 

The defense may also move to depose a prospective 
witness under 18 U.S.C. S3503. The showing statutorilY 
required of the defense is the same as that demanded of 
the prosecution, described infra , except that defense 
depositions are not limited~rganized crime cases . 
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testimony of a prospective witness of a party be taken 
or preserved . w In United States v. Singleton, 460 
F.2d 1148 (2d Cir. 1972) , cert. denied, 410 u.s . 984 
(1973), the Second Circuit held that the measure of 
the "exceptional circumstances " required in S3503 is 
the same showing demanded in Rule 15 motions . Thus, 
if it appears that Mr. Nixon may be took sick to testify 
at trial . the prosecution should be permitted to take 
his deposition in order to preserve hi s testimony. 21 

7/ Cf . United St ates v . Carter, 493 F.2d 704 (2d Cir. 1974) 
ldoctor ' s aff i davit established that critical government 
witness had suffer ed serious heart attack and could not be 
expected to travel f rom his home in Seattle to appear for 

1 

trial in New York for several months); United States v. 
Singleton, supra , 460 F.2d 1148 (government witness too i l l 
with luekemia to leave his home in Alabama to attend scheduled~ 
trial in New York). 



• ATERGATE SPECIAL PROSECUTION FORCE DEPARTMENT OF J USTICE 

Memorandum 
TO Peter Kreind1er DATE: October 15 , 1974 

SUlI)ECT: Nixon Documents 

Attached are the documents you requested. 

The first indication that Mr. Nixon might be 
suffering a recurrence of phlebitis came in an 
A.P. dispatch the evening of September II, widely 
reprinted in the September 12 editions of local 
papers. The "source" quoted in the dispatch, I was 
informed at the time by an A.P . reporter here in 
Washington, was Edward Cox. David Eisenhower appear
ed on the Today Show the morning of September 12 and 
also reported the recurrence of phlebitis . Dr. Tkach 
was interviewed on September 13 , reported the presence 
ot a second clot and told the press that Mr . Nixon 
was resisting efforts to get him to go to the hospital. 
Mr. Nixon entered hospital on September 23. 

The Lundgren interview you requested took place on 
September 30 and was reported in October 1 editions. 



• 

-

• 1 • .."~~. • • I 

Relative Describes Nixon 
As in Pain and Depressedi 
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NEW YORK DAILY NEWS 

Tha Pain, the Strain 
Nixon Bears It: David 

By PAUL HEALY 
Wuhinetoll, Sept,.11 (New. Buruu)_Richard 

M. Nixon n in some peln lrom pbleblti! but other_ 
wise appears to be bearinl' up llirly well, hi! son_in_ 
law, DI\'id Eisenhower, told The New. tOOay. 
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p........d, 100.1 said he .......... bl. to a-. th ..... A _JrObo. of 
th.t N ..... fomil'-doo .... hl 1<0 bo Triolo', hlUloaad. Eohnnl 
C.~Lod th.t A~" f'Hoo loot lLl,hl ..... aid that 
N";.on .... - ... 0 d..-p d.pnsol""H .. hith ..... IIOt lifled hr ,h. 
full pard.n puled IoJ .. II, Pr .. idOl1' Fonl. ...,..,.. 

'AIUIII'" Spirits W.r. WId 
Duld uld that h. 'USllmtdH N;'.D'. IPlriU .... Iltttd 

by tho pardon o..on_nL H . di...,.."tocI the f ........ Pt.ool, :=-: :f~:7::~.~.~t.~"!... tbvo .... __ ?....al 
Da..w _itd .. porto u..t JoJi. tnip, but iI't.,...; ..... with 

Ford ... botbaU of • pardo. fOT be. t.tII ... "h'l co.,pleul, 
ridiClll"""H h, .. id. '"Th ...... ""thin, t. th,t n aU. W,,," 
tH. Ihl Ford. thr .... r fo,lt Ii", ••• ; .... Ih, "';fII.!I .... I t 
hal al"Q'1 bttn 0 ~.1 -...i .... Tho Id ••• f Julio l~ur, 
.... in' It tho .tupid .. t thin, 1' .. evor hurd of In "11il' .. ~ 

H. aid u..t !';'on .... d .. pl, IDlHosted iJI -.. d ...... 
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• , ha •• toll<td, 1>0 I ........ ted 00_ IOJ>llt flftl. th f.o.mil, OIl 
u.. _k btt"oro th.t .... I,....U ........ ", .. bln, llI.t .... 1eI 1>0 
pnHl"ftd. posolhl, for 0 book,~ D • ..w dId. _ 

1""0 ... bt .. bt.n .. """. th .. N;'on ... ~Id .an .... Okh 
•• 12 ",lllio. t.r hi, '"' .. ,.;". 
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mUTEO STA'rI:S DISTRICT COURT 
}"OR THE DISTRICT OF COLUHBIA 

UNITED STATES OF AMERICA 

v. Crim. No. 74-110 

JOHN N . NITCHELL , cr al. 

Defendants. 

HEmr.ANDUH OF THE UNITED STATES 
I N OPPOSITION TO l·iOTIONS TO QUASH 

SUBPOENAS TO RICHARD H . NIXON 

The United States submits this memorandum in opposition 

to the u:otions of Richard H. llixon to quash the subpoenas 

served upon hie by the United States and by Defendant Ehrlich-
y 

moo. 

Mr. Nixon asks this Court to quash the subpoenas issued 

to him on behalf of the United States and Defendant Ehrlichman 

on the grounds "that the physical condition of the witness is 

such that compliance with the subpoenas would be detrimental 
2/ 

to his health and would pose a serious risk to his life."-

1/ The motions to quash are the only matters before the 
Court at this time. Defendants Ehrlichman and Haldeman. in 
their motions for a continuance filed on September 27 and Octo
ber 9, respectively, claim they are "now entitled to take ;1r. 
Nixon's deposition ." A deposition of a proop(;ctivl'! witness in 
a criminal case pursuant to Rule 15 of the federal Rules of 
Criminal Procedure or pursuant to 18 U.S.C. 3503 only may be 
taken with leave of the Court upon motion of a party. There is 
no such motio;l before the Court. Accordingly, the governI:lcrt 
nt this time does not address the right of defendants to tuke 
Hr. Nixon's deposition, although it does not believe the de
fendants can I:lake a sufficient showing to warrant this procedure. 

2/ With resjleet to the Ehrliehman subpoena, Ur. Nixon nsserts 
the additio:l.al ground of "executive privilege." It is hir,hly 
doubtful that a former President, in his private capacity, can 
assert this privilege ... 1'I1ch inheres in the goverm:tent, for the bene-

--continued --

-

-
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AS we demonstrate below , the showing in support of the motions 

falls far short of the clear and convincing evidence of sub

stantial risk to I1r. Nixon's health that '\o,'ou1d warrant grant

ing the relief sought. Accordingly, the Court would be fully 

justified in denying the motions to quash and requiring Mr. 

Nixon to comply with the subpoenas. 

Nevertheless, the government does not object to the Court . 

Out of an abundance of caution, appointing a panel of three 

doctors, with expertise in the area of cardio-vascular disorders, 

to conduct an independent examination to determine whether Mr. 

Nixon in fact will be able to testify without seriously 1m-

pairing his health. Clearly. this panel should be free to 

determine the scope of the examination necessary to permit it 

to give the Court a full and reliable report. In addition, as 

we discuss below in great~r detail, the panel should be free 

to consult with other physicians to determine what precautions 

and arrangements, if any, the Court should adopt to insure that 

Mr. Nixon would not incur undue risk in testifying. 

In this regard, the Special Prosecutor wishes to inform 

the Court that the government will not insist upon Nr. Nixon's 

testimony as part of its direct case. If Mr. Nixon does appear 

" the request of any of 'h, def endan t s , 

'" reserva the right at that time to 

questions regarding the authenticity 

government will offer into evidenea . 

-- continued--
fit of the government. Sec, £.g., 
prrp

C v. United Statcs, 157 F.Supp. 

a.k 

of 

"it 

". government wishes 

",_ Nixon limi ted 

tape recordings the 

l'lC ourt does not have to reach this 
any presumptive privilege for testimony 
to the issues before this Court (the only testimony 
clicited) must yield. See Unitad States v. Nixon , 
94 S.Ct. 3090, 3110 (1974). 

11 The eovernment intends to establish the authenticity of 
the tape recordings without the testimony of ~!r. Nixon nnd will 
submit to the Court a memorandum supporting the government's 
theory. Thus, Hr. Nixon's testimony on this issue would support 
an alternative theory of admissibility. 

• 
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This procedure viII eliminate the need for Mr. Nixon to appear 

on two separate occasions and viII reduce substantially any 

risk to his health . 

ARGUHENT 

It 1s true, of course , that courts have discretion under 

Rule 17(c) of the Federal Rules of Criminal Procedure to quash 

a subpoena when there is a substantial risk of serious impalr-

ment of the witness ' health . At the same time , however , it 

i s central to our system of justice that parties be r;iven the 

"opportunity, not only of testing the recollection and sift

ing the conscience of a witness , but of compelling him to stand 

face to face with the jury in order that they may look at him, 

and judge by his demeanor upon the stand snd the manner in 

which he gives his testimony whether he is worthy of belief. " 

Barber v. Page , 390 U. S. 719 , 721 (1968), quoting ~~ttox v. 

United States, 156 U.S . 237, 242-43 (1895). Con~equently, the 

public duty of giving testimony in a criminal case before the 

body that must decide the guilt or innocence of the accused 

is one "which every person within the jurisdiction of the 

Govermnent is bound to perform when properly summoned." United 

States v. Bryan, 339 U.S. 323 , 331 (1950). See also Br3nzbur& 

v . United States, 408 U. S. 665 , 688 (1973) ; B13ckmer v. United 

States , 284 U. S. 421 , 438 (1 932); Blair v . United States , 250 

U.S. 273 , 281 (1919) . 

Accordingly , courts must carefully scrutinize each and 

every motion to quash to insure that there is no unwarrsnted 

intrusion on the public ' s right to 3 full and impartial trial 

or on the defendant's constitutional right of confrontation. 

A motion to quash should not be granted unless the court has 

determined that there is a clear and convincing showing the 

f 

r 
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witness would seriously jeopardize his health by testifying 

and that the Court is incapable of instituting arrangements 

appropriate to protect that witness ' health. See generally 

United States v. Singleton , 460 F.2d 1148 , 1150 (2d Cir . 1972), 

~. denied, 410 U.S. 984 (1973); Burton v. United States, 

175 F.Zd 960, 963 (5th Cir. 1949); United States v. Podell, 

369 F. Supp. 151 , 153 (S.D.N.Y.) , writ of mandamus granted on 

other grounds sub nom. United States v. Carter, 493 F.2d 704 

(2d Cir. 1974); United States v. Doran, 328 F. Supp. 1261 , 

1263- 64 (S.D . N. Y. 1971) . 

The showing submitted 

affidavit of his personal 

by Mr. Nixon , based 
4/ 

physician.- docs not 

solely on the 

constitute 

this compelling showing. Indeed, an examination of the papers 
5/ 

indicates that Hr. Nixon objects not to testifying ,- but to 

t raveling to the District of Columbia. Significantly , how

ever , Dr. Lungren does not conclude that carefully supervised 

t ravel to Hashington would endanger his patient's health or 

would be incompatible with the therapy he has prescribed. 

His affidavit simply states that Hr. Nixon should: (1) wear 

an elastic stocking; (2) take oral medication; (3) avoid "pro

l onged" periods of sitting , standing or walking which could 

4/ In his motion to quash Defendant Ehrlichman ' s subpoena , 
Mr . NIxon .1Uudes to "the affidavits of the examining physicians. 
Witness ' Motion to Quash Subpoena of Defendant Ehrlichman, at. 5. 
However, the only affidavit of a physician that has been served 
on the government is t.hat of John C. Lungren, M.D. , \~ho st.ates 
that he is "advised" that other physicians concur in this 
recolllJlended therapy. 

5/ There is no suggestion that. the witness is presently so 
debilItated that he is unable to respond to questions. Cf. 

493 F.2d 704 , 707 (2d Cir. 1974YT 
175 F.2d 960. 963 (5th Cir. 1949): 

316 F. SuPp. 1148, 1165-68 (S.D.N.Y. 

~~!:lli;ts[>r:;:~::~~;;:~::~1:~::~~1,~1~4~(~2di;ci:i::':i':)' cert. denied, 403 U.S. 
!'Ir. Nixon nIiiiscIrPOInts to the 

be taken out of court in such a 
way as of his health. " \~itnc.ss· 
I'lotion Ehrlichman , at 5 . 
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result in increased vcinous congestion; (4) avoid "ext.ended" 

trips which require such sitting or create a risk of traumatic 

hemorrhaging; and (5) remain in a "con tro lled environment" 

where periodic blood tests and examinations may be performed. 

Neither the memorandum in support of the motions nor the 

affidavit. indicates that these conditions cannot be met if 

the witness takes appropriate precautions in complying with 

the subpoenas. 

The government, of course, is not qualified to determine 

what precautions would alleviate the concerns expressed by Dr. 

Lungren. But:, it is clear that. Hr. Nixon can continue to wear 

an clastic stocking and take oral medication while in transit 

and in Washington. By having the affected leg elevated, or 

by reclining as necessary, he can avoid prolonged periods of 

sitting, standing or walking, as prescribed. And, by utilizing 

any of the large number of ample medical facilities in the 

metropolitan Washington area, his condition may be monitored 

in accordance with his physician's recommendations. Beyond 

this, the Court may provide appropriate facilities and super

vise the questioning of Mr. Nixon in a manner consonant with 

his medical needs. See, ~.&., United States v. Doran, supra , 

328 F. Supp. at 1263; United States v. Sweig, supra, 316 F. 

Supp . at 1167-68 (defendant with severe cardiac condition 

brought to trial with "extensive precautions," including fre

quent and lengthy recesses, facilities for the defendant to 

lie down and rest, and trained nurses on call outside courtroom) . 

Nr. Nixon 's showing also is insufficient because it does 

not rule out the possibility that Mr. Nixon will be able to 

testify in the future . Indeed, a medical report released 

yesterday indicated that Mr. Nixon i s responding well to 

treatment, that his condition has not flared up since he left 

J 
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the hospital, and that there have been no complications. 

(Washington Star News, October 15, 1974, at A-2.) It may be 

that after an additional period of convalescence it will be 

possible to conclude with reasonable certainty that ~!r. Nixon 

will be able to travel safely to Washington to testify before 

the end of the trial. As this Court well knows, the trial or 
this case will take at least two more months, Bnd it would be 

improper to quash the subpoenas unless the Court concluded 

that Hr. Nixon could not: testify at any time during the course 

of the trial. 

Even 1f the showing in support of the motion co quash 

were considerably stronger, the proper course, under the 

circUDstanccs of this case, would be to appoint an independent 

panel of doctors to conduct whatever examination they believe 

is appropriate and to report to the Court on Mr. Nixon's 

health and his physical ability to testify. 

The Court, of course, has the power under Rule 28(a) of 

the Federal Rules of Criminal Procedure to appoint medical 

experts to assist it in matters within its jurisdiction. See 

Advisory Committee Note t o Rule 706, Proposed Rules of Evi

dence for United States Courts and Magistrates 99 (1972) (the 

"inherent power of a trial judge to appoint an expert of his 

own choosing is virtually unquestioned"). Accordingly , the 

Court of Appeals for this Circuit has held that where the 

competency of a witness is in question, the trial judge may 

appoint a physician to examine the witness to obtain expert 

testimony concerning Lhe degree and effect of the witness ' 

disability. This power "stems from the trial court's inherent 

power to conduct those inquiries necessary to a full and fair 

adjudication." United States v. Benn, If 76 F.2d 1127, 1130 n.12 

J 
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.1 
D.C. GiL 1973). Indeed , the very authorities cited by Mr. 

Nixon support the Court's authority to appoint physicians to 

examine a defendant or witness who pleads he is physically 

unable to appear at trial. Sec United States v. Keegan , 331 

F.2d 257, 263-64 (7th Cit. 1964) (court ordered examination 

and inspection of medical record by Public Health Service 

physicians); see also Natvig v. United States, 236 F.2d 694, 

698 (D. C. Cit. 1956} , cert. denied . 352 U. S. 1014 (1957) (court 

appointed physician to examine witness who had heart attack on 

eve of trial); United States v. Bernstein, 417 F.Zd 6'11 (2d 

Cit. 1969) (affirming denial of continuance where district 

court relied on opinion of court appointed physician instead 

of accepting conclusion of detendants' physicians that appear-

ance at trial would pose "risk to their health and lives" ). 

There arc three reasons Chat make it particularly appro-

priate for the Court to exercise its discretion in this casco 

First, the unprecedented nature of the trial -- its "magnitude 

and seriousness" -- make it essential for the Court to take 

every reasonable step to assure itself that Mr. Nixon in fact 

will be unable to testify before quashing subpoenas directed 

to him . fL United SCates v. Doran, supra, 328 F. Supp. at 1263. 

Second, Mr. Nixon is not a neutral or detached witness. 

lie has been formally accused of participating in the conspiracy 

for which defendants arc standing trial, and it would be only 

natural for him to seek to avoid an obligation to testify. 

Thus, the Court should be hesitant to rely solely on Nr. Nixon's 

supporting papers. 

6/ 
trist-to 
mentally 

Bcnn was concerned with the appointment of a psychia
ara-the trial court in ruling on the competency of a 
retarded complaining witness. 

J 
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Although the government has no reason [0 question the 

integrity of Dr. Lungren, the Court cannot ignore the fact 

that he has attended Mr. Nixon as his physician since 1952 . 

Any loyalties that have developed during this association of 

more than 20 years might unintentionally color Dr. Lungren ' s 

advice. Indeed, it is clear that Dr. LUngren was focusing on 

Mr. Nixon's exposure to subpoenas when he conducted his tests 

and acted as an advocate in public reports which were struc

tured [0 be favorable to Mr. Nixon's legal position . II 

Finally, in addition to providing an impartial, up - to-

date evaluation oC tlr. Nixon's medical condition, an independent 

panel of doctors would be able to consult with the Court on 

Lhe appropriate sa.fcguards and procedures for minimizing the 

risks, if any, that would be occasioned by Nr. Nixon traveling 

to Washington for the purpose of testifying. Only with this 

advice can the Court finally determine whether ~!r. Nixon is 

in fact able to testify . 

CONCLUSION 

For the reasons stated above , the motions to quash should 

be denied without prejudice , and the Court should appoint an 

indepcndent panel of doctors to examine ~lr . Nixon to deter

mille whether, under appropriate conditions , Mr. Nixon will be 

able to testify at any time during the trial of this case. 

1/ In a news conference on September 30, 1914, he 
stntea that Mr. Nixon would not be ,1ble to tcstify, but might 
be able to eive 1I "written deposition ." (New York Times, 
October 1, 1974, at lB.) 
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COU"~~l~~~f.!~~~~ Prosecutor 
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Assistant Special Prosecutor 
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GE~~r;l~ Frm~i-ct-
Assistant Special Prosecutor 

Assistant Special Prosecutor 

Attorneys for the United States 

Watergate Special Prosecution Force 
1425 K Street, N. W. 
Washington, D. C. 20005 

Datcd, October 16, 1974. 
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CHARL.E$ A . HUFNAGEL, M.D. 
CH ... ''' ..... ,.. . D I: .. .. " .... [NT 0 .. $ UII G ERY 

SUAGIlO,."N·CHIE .. 

GEOJlGETOWN UNIVERSITY HOSPITAL 
3800 RESERVOJR ROAD. N.W. 

WASI-4INGTON. D.C. 20007 

29 November 1974 

The Honorable John J. Sirica 
Judge, United States District Court 
United States District Court 
Washington, D.C . 

Dear Judge Sirica : 

The report of the medical panel is submitted W.Lth this letter . All mem
bers were In agreement with the opinions it cpntains. The dates stipu
lated are the expression of our judgement at the present time and are 
subject to modification by unknown future medical developrrents. 

If required by the court the panel can submit the medical reasons and 
data upon which it based its report. This would involve specific in
formation regarding his condition, which we have been instructed is 
confidential. 

I would be pleased to meet with you to discuss the reasons for the 
opinions expressed by the panel, if you wish. 

CAH/dg 

Sincerely yours, 

Charles A. Hufna 
Chairman, Medi 

. D. 
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TO: The Honorable John J. Sirica , U. S . District Judge 

FROM: Medical Panel--Gharles A. Hufnagel, M .O., Chairman; 
RichardS . Ross , M.D. and JohnA. Splttell, Jr., M.D . 

SUBJECT: The Physical Condition of Mr. Richard M. Nixon 

On November 25" 1974, we visited the Long Beach Memorial 

Hospital where we interviewed Doctor Eldon Hickman and reviewed the 

medical records. x-rays. special studies and laboratory data of Mr . 

Richard M. Nixon . Subsequently, we examined Mr . Nixon at his home 

on the same date. The examination of Mr. Nixon was carried out with 

his consent and cooperation. On the basis of the above, we submit the 

following opinions in response to the questions posed in the court order 

filed on November 13. 1974: 

U) Mr" Nixon 1s not presently able to travel to Washington, 

D. C. to t estify . 

(2) It is difficult to predict with accuracy when such a trip to 

Washington, D . C. might be accomplished without excessive risk. If re-

covery proceeds at the anticipated rate, and there are no further com plica-

tions, we would estimate that such a trip should be possible by February 

16,1975. 

(3) Mr. Nixon is not presently able to appear and testify at 

a site near his home. 

(4) If his recovery proceeds at the anticipated rate, and there 

are no fmher complications, we would estimate that he should be able 



page two 26 November 1974 The Honorable John r. Sirica 

to testify at a court room near hi s home by February 2.1975. 

(5) Mr. Nixon is not presently able to be deposed by the 

parties in this case. 

(6) If recovery proceeds at the anticipated rate , and there are 

no further complications, we would estimate that he should be able to 

give a depositiol'). in his home by January 6,1975. 

(7) If a deposition is to be taken as described in response 

to (6) above, we suggest it be obtained in no more than two daily sessions 

of no longer than one ho~ each. There should be adequate opportunity 

for rest behveen sessions. A physician should be in attendance to moni

tor Mr. Nixon ' s condition during the taking of the deposition. 

26 November 1974 

CAH/dg 

Respectfully submitted , 

(Handwritten copy signed by each member of medical panel attached) 



J 

. • 

1' _ .... D)_ .'W 
(LI. .... I_n 

'. 

Ur-." ITED STATf.S GOVERNMEKT DEPARTMENT OF J USTICE 

Memorandum 
TO Peter M. Kreindler DATE: 30 Nov . 1974 

Counsel to the Special Prosecutor 

FROM : David Kaye 

SUBJECT: Cont inuance to Obtain Testimony of a Sick Witness 

I have spent some hours locating cases discussing the 

showing a defendant must make to obtain a continuance 
1/ 

because of the illness of a wltness. - I have concluded 

t hat although a lesser standard 1s usually employed , there 

1s some support for the position that the defendant must 

submit an affidavit showing that the testimony \'Iould be 

favorable to the defense and that the witness will proaably 

be available 1n a reasonable time. 

Generally, if a continuance 1s sought for the purpose 

of securing the attendance of witnesses , "it must be shown 

who they are, what their testimony will be, that it will be 

r elevant under the issues in the case and competent, that 

1. In none of these cases 
jury present . 

factor of a sequestered 
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t he witness can probably be obtained if the continuance 1s 

granted , and that due diligence has been used to obtain - . their attendance for trial as set." Neufleld v. United 

States, 118 F.2d 375, 380 (D .C.C ir . 1941), cert. denied, 

315 u.s. 798 . 

Numerous cases emphasize the elements of probable 

availability and the expected nature of the testimony . 

Thus, in Eastman v. United States, 153 F . 2d 80 , 84- 85 

(8th Cir. 1946) , cert. den1ed , 328 U.S. 852, the court of 

appeals saw no error 1n the denial of a continuance to 

obtain the deposition of a witness in the Armed Forces 

stat ioned 1n Europe where "the motion did not show definitely 

that t he testimony woul d be available at the next term" 

and it was "difficult to discern what value the testimony 

of the absent witness could have been to defendants ." See 

also Dearinger v. United States, 468 F . 2d 1032 (9th Cir . 

1972) , where a similar r esult was reached, in part , due to 

the existence of "some doubt as t he ultimate availability 

of [the] witnesses," id. at 1035. 

In particular, the simple fact that the expected, testimony 

would be highly material is not enought to compel a continuance. 

In United States v. Lustig, 163 F . 2d 85 , 89 (2d Cir . ), cert. 

denied , 332 U.S. 775 (1947 ), the court of appeals held that 

~~e lower court cn~~ectly exercised its discretion in d~ny1n~ 

, 
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a defense motion for a continuance made on the ground that 

a defense witness had suffered a coronary thrombosis 1n 

view of the fact that the tes timony, n!f ever obtalnable~ 

would only have been cumulative to that of [the defendants] ." 

See also United States v . Reed , 476 F.2d 1145. 1147 n.1 

(D.C .Cir. 1973); Jackson v. United States , 330 F.2d 445 (5th 

Clr .1964), cert . denied, 379 u.s. 821 (affirming denials of 

cont i nuances to allow the defense to present cumulative 

testimony) . Even if the sick witness is alleged by the 

goverp~ent to have partiCipated 1n the crime and 1s conceded 

to have "oaterlal information ," a one-week continuance 1s not 

~equlred if counsel only advises the court generally that tne 

',;ltness 1 testimony is important to "the whole truth" but does 

not specify the testimony to be elicited . Payton v . United 

States~ 222 F . 2d 794~ 796 (D.C.Cir. 1955). See also ~ v . 

United States , 210 F.2d 473 (5th Cir . 1954) (defense must 

allege what the absent witness would testify to if present) . 

The defense, in short, must do more than show materiality . 

It must identify "substantial favoring evidence," United States 

v. HarriS, 436 F.2d 775, 7~7 (9th Cir. 1970), and it should 

make this showing by way of affidavit . United States v. Trenary. 

473 F.2d 680, 682 (9th Cir. 1973) . 
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UNITED s'rATES 

v . 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COUJMBIA 

Plaintiff 

Criminal NO . 74 - 110 

JOHN MITCHELL . et al . 

Dcfendant 

roTtON TO QUASH SUBPOENA. 

Richard ~I . Nixon . through his undecsigned counsel , 

respectfully moves purs uant to Rule 17 , Federal Rules of Crimi

" I' 
)i 

, 

nol Procedure, to quash a certain subpoena to testify and pro-

duce documents or materials in this proceeding . The Bubpoena, 

issued upon the application of defendant John D. Ehrlichman 

o n September 4 . 1974 . and served upon the witness on September 

,, 19 . 1974 , com.mands him to appear to testify and proouce certain 

documents and materials in this case in Washington, D . C ., on 

I September 30, 1974 . 

II 
On September 20 , 1974 , the date for compli-

ance with the subpoena as served was suspended by the court 
i: 

pending the filing of these papers . A copy of the subpoena 

II is attached hereto as Exhibit 1\ . 

The groundB fo r thiB motion , which are more fully 

discussed below , are as follows: 

1. The phys ical condition of the witness at this 

time is such that compliance with the subpoena would be detri-

mental to hiB health and would seriously increase the risk of 
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'I 
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II 
II permanent injuJ::y or incapacitation . 

, . Both the docum~nta ~nd materials demanded , and Ii ,I the subject matter of the testimony sought , arc privileged 

I! 
I 
II 

II 
:1 

'I 

as confidential Presidential communications, and are subject 

to compelled disclosure under subpoena in a criminal case 

only upon a specific showing of necessity for tho testimony 

or the materials. Such a shOl1ing has not been made . 

3 . The ~ ~portion of the subpoena is un-

reasonable and oppressive in that it lacks the specificity 

required to determine whether the materials sought are re10-

vant and admissible as evidence . 

ARGUHENT 

Com"liance \'ith The Subpoena \.ou1d Pose 
A Serious Risk of Permanent Injury to 
The Health of the Witness. 

Based on the affidavit of John C. Lungren , M. D. 
11 

and on the information and belief of counsel , the facts as to 

Mr . Nixon's current physical condition and prognosis are as 

follows : 

Mr . Nixon has suffered since the mid-1960's from re-

,I current phlebitis or inflammation of the blood veins . 
d 

phlebitis 

I 
is often accompanied by blood clotting , a serious condition 

1/ The Affidavit of Dr . Lungren has not yet been received by 
counsel . It has , however , been read over the tolophone , and 
the Affidavit of lIerbert J . Miller , Jr ., attached hereto as 
Exhibit B, sets forth its contents. The Lungren Affidavit wil l 

II be fil(!d as soon as it is received by counsel. 

" 
" 
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Ii which thrc~tcns the life of those if afflicts . Should emboli 

(clots) formed in the veins become detached and reach the lungs , 

;1 permanent damage or death may result. 

i! During the week ending September 13 . 1974 , Mr . Nixon 

:11 was examined by Dr. John Lungren at Palm Springs , California 

I
I and by Dr. Walter Tkach in San Clemen to , California . Both 

.1 found a worsoning of the phlebitis condition, this time af-

i: 
II 
'I 

I 
Ii , 

fecting the upper loft leg , and recommended hospitalization for 

diagnostic tests and treatment . Mr. Nixon entered Long Beach 

Memorial Medical Conter in Long Beach , California , on September 

23. and has remained there through this date . 

At the t~e of his admission to the hospital . it was 

believed that the diagnostic tests would be completed and 

available on September 30 or October 1 , and counsel so reported 

to this Court at a conference on September 27. However , in 

tests performed after Mr . Nixon's admission to the hospital, 

an embolus was discovered in tho right mid lung l ateral surface , 

and further tests were discontinued to permit treataent of this 

potentially extremely dangerous condition . The embolus in the 

lung is responding to treatment , and the tests originally plan-

11 ned have been resumed . Counsel are now informed by the attend-

I 
Ii 

ing physician that the tests are expected to be completed on 

Friday , October 4, 1974 , and the results and analysis wil l be 

available to counsel by approximately the middle of the week 

of October 7. 

" 

" 

, 
, 
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" Assuming that further complications do not occur. 

!i , Mr. Nixon will be released from the hospital on October 4 

Ii II or 5, and will be placed on ambulatory prophylactic anticoag_ 

Ii 
11 
" Ii 
I' 
II 
!I 
:1 I, 
:! 
Ii 

il 

I 
Ii 
I 

I 

!, 

ulant therapy for a period of approximately three to six months , 

depending on his response to such therapy. The therapy includes 

oral medication, frequent testing. and restricted phyaical 

activity, and requires that ~~ . Nixon refrain from travel . 

Counsel expect to have more complete information on 

/>Ir. Nixon's condition after the test results have been obtained 

and analyzed, and if requested, we will make a further report 

to the court at that time. lIowever , even on the basis of the 

information obtainable at this time , it is clear Hr. Nixon 

cannot comply with the subpoena in the immediate future with-

out impairing his physical condition and creating a potentially 

very serious risk to his health. 

In determining whe ther to require attendance of a 

witness pursuant to subpoena , ~the Court must be assured that 

the physical and menta l health of the witness will not be 

damaged , impaired or in any way harmed in any significant way . " 

In re Loughran , 276 F. Supp. 393 , 430 (C . D. Cal. 1967) . The 

II fact of a physical disorder ~making trial excessively painful 

I 
or risky" to the defendant's health , united States v. ~, 

328 F. Supp . 1261, 1262 (S.D. N.Y. 1971): see United States 

I, 
'I h 
I ,I 

: 
F d 
" II 

v. Keegan, 331 F.2d 257, 263-264 17th Cir. 1964), constitutes 
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a ground for precluding trial altogether . Where merely fore-

going the testimony of a witness is at stake, rather than 

forego ing trial altogether, the risk to the individual's 

health should be given the weightiest consideration by the 

trial court. At the very least, where the witness's testimony 

is shown to be necessary , courts have granted a continuance of 

trial to permit the witness to recover from hie illness, or 

ordered that the testimony be taken out of court in such a wey 

as not to risk impairment of his health. See Burton v . United 

States , 175 F.2C1 960, 963-964 (5th Cir. 1949); Newton v . United 

States , 162 F.2d 795 , 797 (4th Cir. 1947); United States v . 

PodelL. 369 F. Supp . 151 (S.D. N.Y . 1974) . 

At the present time , based on the affidavits of the 

examining physicians , we submit it is clear that requiring 

~~ . Nixon's attendance pursuant to the subpoena would pose 

serious riSKS to his health. In addition , Mr . Nixon plainly 

is unable to perform the review of his Presidential materials 

which are presently and will for some time remain in Washing_ 

ton, D. C. __ necessary to comply with the ~ ~ portion 

I of the subpoena. For these reasons , the subpoena should be 
I 

quashed . I 
! 

I 
B The Materials and Testimony Sought Are 

I 
. Privileged Presidential Communications 

!! the SUb;::a~::r:::: ::u::: ::s:::o::c::e::::l:o:::::t o:y 

Ii 
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y 
Mr . Nixon' s appearance , relate exclusively to co~unications 

between the President and his aides. Such communications arc , ,. 
it ~presumptively privileged," and their disclosure may be com-

ii 

I 

pelled only upon a ~demonstrated. specific need for evidence 

in a pending criminal trial . " United Stntes v . Nixon , 

u.s. 94 S. ct . 3090 , 3110 (1974) . In that case, the 

il Supreme Court held that once a claim of privilege had been 

Ii 

il 
Ii 

I 
I 

II 
11 
Ii 
II 
!I II 
I 

I 
il 
:! 
Ii 

made , it was the "duty of the District court to treat the 

subpoenaed material as presumptively privileged and to require 

the Special Prosecutor to demonstrate that the presidential 

material was 'essential to the justice of the [pending criminal} 

case.' " 'd . 
In sharp contrast to the specific identification of 

conversations subpoenaed by the Special Prosecutor and the 

showing of relevance and admissibility made by him as to each , 

see id . at 3103- 3104. the present subpoena is so broad and 

unspecific as to make impossible any intelligent judgment as 

to exactly what is desired , much 1e85 as to whether the need 

for any particular materials is sufficient to overcome the 

privilege . Mr. Nixon has no desire to withhold materials 

legitimately necessary to Mr . Ehrlichman's defense. But as the 

:1 I, ' 'y>i---'wOe;-O,~o;c;o;.:nCi:.O.:-;t'hC,a"t,"",u~n;t"il the subject matter of the antici-
:1 pated questioning is known . it is impossible to judge whether 
11 the pdviloqe is applicable. we suggest that it would be 
l' appropriate to require at least a proffer from Mr . Ehrlichman 
II of the subjects upon which he would examine Mr . Nixon so that 
:' an informed decision on privilege may be made . Cf. capitol 

Vend in Co . v . ~. 36 F . R.D. 45. 46 (D.D.C . 1964) . 



" 

'I Ii 
" il 

-7-

" 
, 
I. Supreme court recognized , it is "necessat"y in tho public intcrcs 

II to afford presidential confidentiali ty the greatest protection 

consistent with the fair administration of justice." .!!!. at 

3111. To do 80 requires a continuing insistence that a pre-

liminary showing of necessity be made in each case . Such a 

showing has not and cannot be made as to the present subpoena , 

and for that reason i t should be quashed . 

The Duces Tec um Portion o f t he Subpoen;J. 
and Fail~ to Comoly 

The ~ tecu~ portion of the subpoena requires the 

witness to bring with him "all documen ts , books , records , tape 

recordings. writings, drawings, graphs , charts , photographs, 

, phono records , and other intangible matters which refer to or 

'I I. relate to the concealment or cover-up of the break-in into 

I' 
Democratic National Ileadquarters and the i nvolvement as to 

the same by agents or employees of The White House or the Com-

mittee for the Re-election of the President.~ This blanket 

I! Clescription does not comply .... ith the requirement of Rule 17(0) 

11 Federal Rules of Criminal Procedure , that the materials sought 

I, 
; be "designated . " The words " which refer to or relate to the 

concealment or c:overup" are not SUfficient "to apprise a man 

of ordinary intell igence what documents are required" or to 

enable the court "to ascertain whother the requested documents 

I have been proouc:cd." 8 Wright (" ~lillcr , Federal Practice and 

J 
II 
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Procedure 12211. p. 631 (1970); see Seuden v. Bo~ton Insurance 

f Co . • 34 F.R.D. 463 , 466 {D. Del. 1964} . Read broadly . the 

II 
!I 
'I II 
II 
'I I, 
il 

demand would seem to require any document or tape in which 

any reference is made to the investigations of the Watergate 

affair from June 1972 to the present timc ; and while the 

documents conceivably relevant to the issues in this case ara 

surely only a small fraction of such materials , the witness 

I' Ii has no way of determining which are or are not demanded by 

the subpoena. 

Furthermore , to requiro a search of all Presidential 

I materials produced since the date of the watergate break-in 

II to select materials covered by the subpoena would impose an 

unreasonable burden on the witness . without any specification 

of particular conversations or documents , a complete search of 

ness where it is within the power of the demanding party to 

more particularly describe the materials felt to be relevant to 

the case . See Flichinger v . Aetna casualty & Surety Co •• 37 

F.R.D. 533 . 535 (W . O. pa . 1965); Rosee v . Board of Trade of the 

II City of Chicago , 36 F . R. D. 684 , 691 (N . D. Ill . 1965) . 

,I overbreadth and lack of specificity in this subpoena is even 

The 

II 
:1 

more egregious than the one involved i n Shel t on v . United States 

131 U. S . App . D. t:" . 315 , 326 , 404 F. 20 1292 , 1303 (1968) , ~. 

denico , 393 U.S. 1024 (1969) . where the Court of Appea ls 

" 
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II 
11 affirmed this court ' s quashing of a criminal defendant's 
I, 
II subpoena as "unreasonable and oppressive" when it demanded 

I
I 

of a House subcommittee chairman "all information concern i ng 

I the Klan in his possession , custody . control , or maintained 

I I by or available to him or obtained by him prior to or during" 

Ii 
il 
I 

an i n vestigation . See also . ~. Margo!es v . United States , 

402 F . 2d 450 , 451-52 (7th Cir . 1968) (upholding quashing , on 

ground of excessive breadth . of criminal defendant's subpoena 

for all electronic eavesdropping equipment logs for city FBI 

office cover i ng period of year and a half) . 

CONCLUSION 

II For the reasons stated herein , the subpoena shou l d b e 

II qu.,hed 

il 
I 
II 
I , 

'i 

II 

Respectfu l ly submitted , 

Miller , cassidy . Lar r oca & Lewin 
1320 19th Street , N. \~ ., Suite 500 
washington , D. C . 20036 
202/293- 6 400 

Attor neys for Richard ~L Nixon 


