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CIRCUIT RULE 28(a)(1) CERTIFICATE 
 
A. Parties and Amici 

 The parties before this Court are identified in Petitioners’ opening brief.  

B. Rulings Under Review 

1. Ruby Pipeline, LLC, “Order Issuing Certificate and Granting In Part 
And Denying In Part Requests For Rehearing And Clarification,” 131 
F.E.R.C. ¶ 61,007 (2010), JA __; and  

 
2. Ruby Pipeline, LLC, “Order Denying Rehearing,” 133 F.E.R.C. 

¶ 61,015 (2010), JA __. 

C. Related Cases 

This case has not previously been before this Court or any other court.  On 

November 12, 2010, Summit Lake Paiute Tribe and its Chairman, Warner Barlese, 

filed a petition with this Court seeking review of the same two orders challenged 

here, which was assigned Case No. 10-1389.  On June 1, 2011, this Court – after 

earlier denying a motion for stay and, separately, a motion to hold the petition in 

abeyance – granted the Tribe’s motion to voluntarily dismiss its petition for 

review.   

In addition, there are a number of actions currently pending in the U.S. 

Court of Appeals for the Ninth Circuit – including petitions for review filed by the 

Petitioners here – which challenge various authorizations and permits granted by 

the Bureau of Land Management, the U.S. Fish and Wildlife Service, and the 

Army Corps of Engineers in connection with the proposed natural gas pipeline at 

 



 

issue in this case.  See Center for Biological Diversity v. BLM, 10-72356 (9th Cir.); 

Coalition of Local Governments v. BLM, et al., No. 10-72552 (9th Cir.); Warner 

Barlese v. BLM, et al., No. 10-72762 (9th Cir.); Fort Bidwell Indian Community v. 

BLM, et al., No. 10-72768 (9th Cir.); Defenders of Wildlife, et al. v. BLM, et al., 

No. 10-72775 (9th Cir.).  The Ninth Circuit consolidated these petitions for 

purposes of briefing and argument. 

In January 2011, the Summit Lake Paiute Tribe filed a separate petition for 

review in the Ninth Circuit challenging the Bureau of Land Management’s 

approval of a rerouting of the pipeline at issue in this case.  Warner Barlese v. 

BLM, No. 11-70336 (9th Cir.).  That petition has not been consolidated with the 

Ninth Circuit appeals noted above.   

/s/  Robert M. Kennedy 
 Attorney 

 
July 5, 2011 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 

 
No. 10-1407 
__________ 

DEFENDERS OF WILDLIFE, ET AL., 

Petitioners,  

v. 

FEDERAL ENERGY REGULATORY COMMISSION, 

Respondent. 
__________ 

 
ON PETITION FOR REVIEW OF ORDERS OF THE  
FEDERAL ENERGY REGULATORY COMMISSION 

__________ 

BRIEF OF RESPONDENT  
FEDERAL ENERGY REGULATORY COMMISSION  

__________ 

STATEMENT OF THE ISSUE 

Whether the Federal Energy Regulatory Commission’s (“Commission” or 

“FERC”) approval of an application for the construction and operation of an 

interstate natural gas pipeline, issued after an environmental review process that 

spanned 24 months, resulted in a environmental impact statement totaling nearly 

500 pages, and imposed 46 environmental mitigation conditions, complied with the 

obligations imposed by the National Environmental Policy Act. 

STATUTORY AND REGULATORY PROVISIONS 

The pertinent statutes and regulations are contained in the Addendum. 



COUNTERSTATEMENT OF JURISDICTION 

Petitioner Great Basin Resource Watch (“Great Basin”) did not intervene as 

a party in the Commission’s proceedings, nor seek rehearing of the Commission’s 

April 5, 2010 order granting a certificate of public convenience and necessity for 

the pipeline at issue in this case.  See Ruby Pipeline, LLC, 128 F.E.R.C. ¶ 61,224, 

Appendix B (2009) (“Preliminary Determination Order”) (R. 530) (listing 

interventions), JA __-__.1  As a result, this Court lacks jurisdiction to entertain any 

claim raised by Great Basin.  See 15 U.S.C. §§ 717r(a) (“No proceeding to review 

any order of the Commission shall be brought by any person unless such person 

shall have made application to the Commission for a rehearing thereon.”), 717r(b) 

(limiting judicial review to “[a]ny party to a proceeding under this act aggrieved by 

an order”). 

The Court also lacks jurisdiction to address many of the arguments now 

raised by Petitioners Defenders of Wildlife and Sierra Club because they were not 

presented to the Commission on rehearing.  See Defenders of Wildlife Request for 

Rehearing at 2-4 (listing issues) (R. 696), JA __-__; Sierra Club Request for 

Rehearing at 3-5 (listing issues) (R. 697), JA __-__.  In particular, Petitioners 

failed to raise their current contentions that the Commission violated the National 

                                              
1  Citations to “JA” refers to the joint appendix.  “R” refers to the item number in 

the certified index to the record, and “Br.” refers to Petitioners’ Opening Brief. 
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Environmental Policy Act (“NEPA”) by: 

 failing to independently verify the project sponsor’s cost estimates, 
see Br. 26-28;  

 failing to adequately analyze the project’s cumulative impacts on 
sagebrush steppe vegetation, wildlife and habitat, grazing and mining 
activities in the project area, see Br. 28-33; and 

 failing to obtain complete data regarding, and to finalize mitigation 
measures for, the project’s impact upon waterbodies and wetlands, see 
Br. 33-36. 

As a result, the Court lacks jurisdiction to consider these arguments.  See 15 U.S.C. 

§ 717r(b) (limiting the Court’s jurisdiction to those objections “urged before the 

Commission in the application for rehearing unless there is reasonable ground for 

failure to do so”); see also Parts II.A.3.a, II.B.1, and II.C.1 of Argument, infra. 

INTRODUCTION 

In the orders on review, the Commission granted Ruby Pipeline, LLC 

(“Ruby”) a certificate of public convenience and necessity to construct and operate 

a new interstate pipeline that would run from Wyoming to Oregon (the “Project”).  

See Ruby Pipeline, LLC, 131 F.E.R.C. ¶ 61,007, PP 2, 16 (2010) (“Certificate 

Order”) (R. 681), JA __, __.  In the course of its consideration of Ruby’s 

application, the Commission held numerous meetings with state and federal 

resources agencies, and Native American tribes, and prepared voluminous draft 

and final environmental impact statements (“EIS”).  The final EIS concluded that, 

with the implementation of proposed mitigation measures, the construction and 

 3



operation of the Project would have limited adverse impacts upon the environment.  

Id. P 107, JA __.  The Commission balanced these potential adverse impacts 

against the public benefits provided by the Project, including the delivery of 

domestic gas supplies to West Coast markets that are currently dependent upon 

declining Canadian imports.  See, e.g., Preliminary Determination Order P 37, JA 

__.  In order to ensure that these public benefits would not be outweighed by undue 

environmental harm, the Commission conditioned its approval upon the fulfillment 

of 46 environmental conditions, many of which had to be satisfied before 

construction activities could take place.  See Certificate Order, Appendix A, JA __-

__.   

The sole challenge to FERC’s approval is that brought by Defenders of 

Wildlife, Sierra Club and Great Basin (collectively, “Defenders”), who contend 

that certain aspects of the Commission’s environmental analysis failed to comply 

with NEPA.  Br. 18-36.  Many of the arguments underlying Defenders’ challenge 

were never raised to the Commission on rehearing.  To the extent they were, the 

Commission addressed and rejected these arguments in the challenged orders.  See, 

e.g., Ruby Pipeline, LLC, 133 F.E.R.C. ¶ 61,015, PP 38-55 (2010) (“Rehearing 

Order”) (R. 881), JA __-__. 

This appeal followed. 
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STATEMENT OF FACTS 

I. THE RUBY PROJECT 

The Ruby Pipeline Project involves the construction and operation of 

approximately 675 miles of 42-inch diameter pipeline and related facilities that 

would be capable of transporting up to 1.5 million dekatherms per day of natural 

gas.  See Preliminary Determination Order P 6, JA __.  The pipeline would run 

from a hub in western Wyoming, through northern Utah and Nevada, to an 

interconnection with existing facilities near Malin, Oregon: 
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See Final Environmental Impact Statement (“FEIS”) at 1-3, JA __.  The Project is 

intended to provide a reliable means of natural gas transportation service from 

suppliers in the Rocky Mountain region to customers in Nevada and on the West 

Coast that now depend on declining imports of Canadian gas supplies.  Preliminary 

Determination Order P 37, JA__. 

II. THE FEDERAL REVIEW AND APPROVAL PROCESS 

A. FERC Approval Under The Natural Gas Act 

The Natural Gas Act “confers upon FERC exclusive jurisdiction over the 

transportation and sale of natural gas in interstate commerce for resale.”  

Schneidewind v. ANR Pipeline Co., 485 U.S. 293, 300-01 (1988).  See also 15 

U.S.C. § 717(b).  Under Section 7(c) of the Act, natural gas companies seeking to 

construct or extend pipeline facilities must apply to the Commission for a 

“certificate of public convenience and necessity.”  15 U.S.C. § 717f(c)(1)(A).  

Such a certificate “shall be issued” if the “proposed service . . . is or will be 

required by the present or future public convenience and necessity.”  Id. § 717f(e). 

On September 4, 2009, the Commission preliminarily determined that the 

Project would further the public interest by, among other things, “provid[ing] 

direct access for producers in the Rockies to the California, Nevada, and Pacific 

Northwest markets.”  Preliminary Determination Order P 41, JA__.  Such direct 

access “will improve the reliability and flexibility of service available to gas 
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customers in California and the Pacific Northwest by providing those customers 

with access to an abundant supply of competitively priced domestic gas from 

Rocky Mountain production areas.”  Id.  The Commission stressed, however, that 

its preliminary determination did “not consider or evaluate any of the 

environmental issues in this proceeding,” which would be addressed in subsequent 

orders.  Id. P 2, JA__.  As a result, “final authorization for Ruby’s proposal 

depends on a favorable environmental analysis.”  Id.  

B. NEPA Review Process 

Under NEPA, any federal agency proposing to authorize an action that may 

“significantly affect[] the quality of the human environment” must first prepare an 

EIS evaluating the impacts of the proposed action and alternatives.  42 U.S.C. 

§ 4332(2)(C).  See also 40 C.F.R. § 1501.4.  NEPA only imposes procedural 

requirements.  So long as “the adverse environmental effects of the proposed 

action are adequately identified and evaluated, the agency is not constrained by 

NEPA from deciding that other values outweigh the environmental costs.”  

Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989).  

Here, the Commission took the lead in preparing an EIS for the Project, with 

the Bureau of Land Management (“BLM”), the U.S. Fish and Wildlife Service, and 

a number of other state and federal agencies participating as “cooperating 

agencies.”  See 15 U.S.C. § 717n(b)(1) (designating FERC as lead agency for 
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NEPA review of pipeline applications); see also 40 C.F.R. §§ 1501.5 & 1501.6 

(defining role of lead and cooperating agencies); Certificate Order P 45, JA __ 

(listing cooperating agencies).2   

The Commission issued a final EIS on January 8, 2010, after an extensive 

public outreach that included numerous scoping and public comment meetings, and 

lengthy consultations with Native American tribes.  See, e.g., FEIS at 1-7 – 1-12, 

4-242 – 4-255 (discussing consultation process) (R. 609), JA__-__, __-__.  The 

final EIS examined, among other things, (a) 15 route alternatives to that proposed 

by Ruby, (b) potential geologic hazards, (c) water appropriation issues, 

(d) sensitive habitat and species that may be affected by the Project, and (e) the 

Project’s potential impact on historic and cultural resources.  See, e.g., Certificate 

Order at PP 52-79 (discussing major environmental issues examined in the final 

EIS), JA__-__.  The final EIS also addressed numerous comments received 

through the Commission’s consultation process, including those from Defenders.  

See, e.g., FEIS, Appendix AA at N-100 – N-127 (addressing Sierra Club 

comments), JA __-__, id. at N-161 – N-168 (addressing Defenders of Wildlife 

                                              
2 “Cooperating agencies” may, among other things, participate in the 

environmental scoping process, assume responsibility for preparing 
environmental analyses concerning their areas of expertise, and make staff 
available to enhance the lead agency’s interdisciplinary capability.  40 C.F.R. 
§§ 1501.6(b), 1508.5. 
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comments), JA __-__; id. at N-169 – N-171, JA __-__ (addressing Great Basin 

comments). 

The final EIS concluded that, if constructed and operated in accordance with 

applicable laws and regulations, the Project would result in some adverse impacts.  

Certificate Order P 51, JA__.  Most of these impacts would be reduced to less than 

significant levels with the implementation of Ruby’s proposed mitigation and the 

additional measures recommended by Commission Staff.  Id.   

C. Bureau of Land Management Approval 

Because approximately 368 miles of the Project will cross federal lands, 

Ruby also needed, in addition to FERC approval, temporary use permits and 

rights-of-way from the relevant federal land management agencies.  BLM, in 

consultation with the affected agencies, has authority to grant such authorizations 

for all federal lands involved.  See 30 U.S.C. §§ 185(a), (c).  On July 12, 2010, 

BLM issued its record of decision, which announced the agency’s grant of the 

requisite rights-of-way and temporary use permits for the Project.  Record of 

Decision at 1-4 (R. 754), JA __ - __. 

III. THE ORDERS ON REVIEW 

A. The Certificate Order 

On April 5, 2010, after completion of its environmental analysis, the 

Commission conditionally approved the Project.  In doing so, the Commission 
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balanced the competing interest of the Project sponsor, state and federal resource 

agencies, natural gas consumers, Native American tribes, and environmental 

groups, among others.  The Commission also attempted to reconcile the potential 

conflicts between the Nation’s energy needs and its environmental resources.   

In the end, the Commission found that the Project would serve the public 

interest by enhancing access to domestic gas supplies for customers in Nevada and 

on the West Coast, without placing undue burdens upon existing natural gas 

transportation service providers, landowners, and communities.  Certificate Order 

PP 14-15, JA __-__  The Commission further determined that the Project would be 

“an environmentally acceptable action” if constructed in accordance with the 

numerous environmental conditions and mitigation measures imposed by the order, 

“which will reduce most environmental impacts to less-than-significant levels.”  

Id. P 107, JA __.  To that end, the Commission imposed 46 environmental 

conditions governing the construction and operation of the Project.  Id., Appendix 

A, JA __-__. 

In the Certificate Order, the Commission explained that it had evaluated and 

recommended three route alternatives and 15 minor route variations that would 

“confer an environmental advantage over the proposed route.”  Id. P 62, JA __  

Ruby subsequently modified its proposal to incorporate these recommendations 

into its proposed action.  Id.  The Commission also analyzed several major route 
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alternatives in order to determine whether impacts to environmentally and 

culturally sensitive areas could be minimized further.  The Commission ultimately 

concluded that these alternatives were either not feasible or would not offer 

environmental advantages over the proposed route.  Id. PP 63-66, JA __-__. 

The Commission made clear that the Project would likely have an adverse 

effect upon sagebrush steppe habitat and sagebrush-dependent species such as the 

greater sage-grouse and pygmy rabbit.  Id. P 55, JA __.  Ruby agreed to undertake 

a number of measures to minimize such impacts, such as realigning the pipeline, 

using construction buffers and timing restrictions, engaging in revegetation 

activities, and funding state conservation efforts.  Id. P 56, JA __.   

B. The Rehearing Order 

The Commission reaffirmed its approval of the Project in the Rehearing 

Order, issued on October 6, 2010.  In doing so, the Commission rejected the 

assertion that it failed to sufficiently analyze reasonable alternatives to the 

proposed pipeline route.  The Commission explained that it had “thoroughly 

considered, compared, and explained” a variety of route alternatives.  Rehearing 

Order P 44, JA __.  Indeed, “the EIS process successfully fostered the adoption of 

many alterations to Ruby’s originally proposed route in response to landowner, 

agency, and stakeholder concerns for particular resources.”  Id. P 46, JA __.  
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The Commission also rejected the contention that it failed to adequately 

study the cumulative impacts of the Project.  The “final EIS thoroughly discusses 

all known and reasonably foreseeable Commission, other federal agency, state and 

local agency, or private projects.”  Id. P 40, JA __.  The Commission further noted 

that there are a number of mitigation plans associated with the Project that are 

binding on Ruby and “will serve to reduce the potential level of cumulative strain 

on the covered resources.”  Id. P 41, JA __. 

IV. CURRENT STATUS OF THE PROJECT 

On January 14, 2011, the Summit Lake Paiute Tribe filed an emergency 

motion seeking a stay of construction pending judicial review.  The Court denied 

that request, noting that the Tribe had failed to “satisf[y] the stringent standards for 

a stay,” and had “apparently waived [many of its] arguments by not raising them” 

on rehearing before the Commission.  Summit Lake Paiute Tribe of Nevada v. 

FERC, No. 10-1389 (D.C. Cir. Jan. 28, 2011).  Two weeks later, Defenders 

themselves asked this Court, on an emergency basis, to halt construction pending 

review of their claims.  The Court denied that request, finding that Defenders too 

had failed to justify the extraordinary relief they sought.  Order dated February 22, 

2011. 

Construction of the Project is nearing completion.  The vast majority of the 

pipeline has been welded, lowered into the ground, and backfilled.  At this stage, 
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Ruby’s efforts are primarily focused on laying the remaining miles of pipeline, 

cleaning up its work areas, and beginning habitat restoration efforts.  See Weekly 

Construction Status Report No. 56, filed June 29, 2011, at Attachment 1.3 

SUMMARY OF ARGUMENT 

The Natural Gas Act charges the Commission with the responsibility for 

balancing the exploitation of the Nation’s natural gas resources with the protection 

of environmental, historic, cultural and other resources.  In the challenged orders – 

which were preceded by more than two years of environmental analysis and 

consultation among stakeholders – the Commission has done just that and granted 

a certificate of public convenience and necessity for the Project.   

Only Defenders protest the Commission’s action.  They contend that, in 

three limited aspects, the Commission’s environmental analysis fails to comply 

with NEPA.  But that contention is largely built upon new arguments that were 

never presented to the Commission for consideration on rehearing.  As a result, the 

Court lacks jurisdiction to consider them.  In any event, Defenders’ claims fare no 

better on the merits. 

First, the Commission studied numerous alternatives to the pipeline route 

originally proposed by Ruby.  Rather than being “designed to ensure the failure” of 

                                              
3  This document is publicly available through the Commission’s docketing 

system:  http://elibrary.ferc.gov/idmws/File_list.asp?document_id=13932537. 
 

 13

http://elibrary.ferc.gov/idmws/File_list.asp?document_id=13932537


those alternatives (Br. 14), the Commission’s analysis resulted in the adoption of 

three major route alternatives and 15 minor variations.  The Commission did not 

recommend the incorporation of two alternative routes – the Black Rock and 

Jungo-Tuscarora Alternatives – apparently preferred by Defenders.  After setting 

forth a detailed, comparative analysis of those alternatives, the Commission 

explained the factors underlying its determination that neither alternative offered 

clear environmental advantages over the proposed route.  The Commission also 

explained that the additional pipeline length required by these alternatives would 

greatly increase the cost of the Project, and may render it economically infeasible. 

Second, Defenders’ assertion that the Commission engaged in an 

“unsubstantiated” cumulative impacts analysis is based upon a selective and 

misinformed reading of the final EIS.  Consistent with this Court’s precedent, the 

Commission identified (a) the Project’s likely impacts, (b) the area where those 

impacts would occur, (c) other past, present and reasonably foreseeable projects 

that could impact the same area, (d) the nature of those impacts, and (e) the 

incremental impact of the Project in conjunction with those other actions.  Such 

information was sufficient to permit informed decisionmaking regarding the 

Project. 

Third, Defenders’ claims regarding “missing data” regarding the flow type 

and width of waterbodies to be crossed by the pipeline are vastly overstated.  The 
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data at issue concern intermittent or ephemeral streams that were dry when 

surveyed, making it impossible to determine their flow type or width.  Only seven 

of the streams support fish populations, and none contain any sensitive fish 

species.  The missing data thus have little bearing on the Project’s potential 

environmental impacts. 

Similarly overstated are Defenders’ assertions of incomplete mitigation 

measures for wetland crossings.  The final EIS describes the Project’s potential 

impacts upon wetlands and details a number of measures that will mitigate those 

impacts.  While certain of those mitigation plans had not yet been finalized when 

the final EIS was published, NEPA does not require “that a complete mitigation 

plan be actually formulated and adopted.”  Methow Valley, 490 U.S. at 352.  And 

by barring any construction until those plans were finalized and approved, the 

Commission ensured that the environment would be fully protected.  

ARGUMENT 

I. STANDARD OF REVIEW 

Judicial review of FERC certification decisions is limited to determining 

whether the Commission’s action was arbitrary and capricious, and whether the 

underlying factual findings were supported by substantial evidence.  See Nat’l 

Comm. for the New River, Inc. v. FERC, 373 F.3d 1323, 1327 (D.C. Cir. 2004) 

(affirming Commission’s environmental review of approved pipeline).  Under this 
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deferential standard, the Commission’s judgment will be upheld so long as it has 

“examine[d] the relevant data and articulate[d] a satisfactory explanation for its 

action including a ‘rational connection between the facts found and the choice 

made.’”  Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto Ins., 463 U.S. 29, 43 

(1983) (citation omitted).  See also Murray Energy Corp. v. FERC, 629 F.3d 231, 

235 (D.C. Cir. 2011) (affirming Commission’s safety review of approved 

pipeline).   

The Commission’s factual findings are conclusive if supported by 

substantial evidence.  15 U.S.C. § 717r(b).  This standard “requires more than a 

scintilla,” but “can be satisfied by something less than a preponderance of the 

evidence.”  B&J Oil & Gas  v. FERC, 353 F.3d 71, 77 (D.C. Cir. 2004) (internal 

quotation omitted).  In addition, “[w]hen an agency ‘is evaluating scientific data 

within its technical expertise,’ an ‘extreme degree of deference to the agency’ is 

warranted.”  Nat’l Comm. for the New River, 373 F.3d at 1327 (quoting B&J Oil & 

Gas, 353 F.3d at 76).  

When reviewing claims under NEPA, the Court’s task is “simply to ensure 

that the agency has adequately considered and disclosed the environmental impact” 

of its decision.  Baltimore Gas & Elec. Co. v. Natural Res. Def. Council, 462 U.S. 

87, 97-98 (1983).  Once it is determined that “the agency took a ‘hard look’ at the 

environmental consequences of its decision to go forward,” the Court’s review is at 
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an end.  City of Grapevine v. Dep’t of Transp., 17 F.3d 1502, 1503-04 (D.C. Cir. 

1994).  See also Nevada v. Dep’t of Energy, 457 F.3d 78, 93 (D.C. Cir. 2006) (“It 

is well settled that the court will not ‘flyspeck’ an agency’s environmental analysis, 

looking for any deficiency no matter how minor.”).  The Court may not “substitute 

its judgment for that of the agency as to the environmental consequences of its 

actions.”  Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976).   

II. THE COMMISSION’S ENVIRONMENTAL ANALYSIS FULLY 
COMPLIES WITH NEPA. 

Defenders contend that the Commission’s environmental analysis was 

unduly circumscribed and failed to adequately consider the impacts of the Ruby 

Project.  Br. 14.  In fact, the Commission’s environmental review spanned 24 

months.  It included ten public scoping meetings, seven public comment meetings 

regarding the draft EIS, and numerous meetings and conference calls with key 

federal and state agencies and Native American tribes.  See FEIS at 1-7 – 1-9 

(discussing public and agency participation), JA __-__; id. at 4-243 – 245 (listing 

Native American consultations), JA __-__.  The process culminated in a final EIS 

which totaled nearly 500 pages (along with numerous appendices) and addressed 

144 sets of written comments.  Id. at 1-12, JA __.  The record belies any assertion 

that the Commission failed to take a “hard look” at the environmental impacts of 

the Project.  

Defenders’ complaints – most of which were never presented to the 
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Commission on rehearing and have thus been waived – are limited to three discrete 

aspects of the Commission’s analysis:  route alternatives, cumulative impacts, and 

waterbody and wetland crossings.  As set forth below, each is meritless. 

A. FERC’s Analysis Of Project Alternatives Complied With 
NEPA.  

NEPA requires federal agencies to “study, develop and describe appropriate 

alternatives to recommended courses of action in any proposal which involves 

unresolved conflicts concerning alternative uses of available resources.” 42 U.S.C. 

§ 4322(2)(E).  The breadth of the agency’s analysis is dictated by the nature and 

scope of the proposed action.  Citizens Against Burlington, Inc. v. Busey, 938 F.2d 

190, 196-97 (D.C. Cir. 1991).  And a “rule of reason governs ‘both which 

alternatives the agency must discuss, and the extent to which it must discuss 

them.’”  Id. at 195 (quoting Alaska v. Andrus, 580 F.2d 465, 475 (D.C. Cir. 1978)).  

Here, the Commission conducted an extensive analysis to identify 

alternatives that would be feasible and environmentally preferable to the pipeline 

system originally proposed by Ruby.  That analysis included a review of a no 

action alternative, increased efficiency and conservation, energy alternatives (such 

as renewable resources, nuclear energy, and fossil fuels), the use of existing or 

proposed natural gas transmission systems, 15 major route alternatives, and 16 

minor route variations.  See FEIS at 3-1 – 3-81 (describing alternatives analysis), 

JA __-__. 
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The Commission looked closely at the routing of the pipeline from the very 

start.  Indeed, the route proposed in Ruby’s application was shaped by pre-filing 

consultations with the Commission which resulted in modifications to the 

company’s original concept.  See Request for Approval of Pre-Filing Review, filed 

Jan. 28, 2008, at Tab 1 (R. 1) (map of original route concept), JA __.  After the 

filing of Ruby’s application, alternatives and variations were recommended for 

inclusion in the Project’s design if they conferred a clear environmental advantage 

over the proposed route.  In the absence of such an advantage, “an alternative 

merely represents a shift in impacts from one area or resource to another.”  FEIS at 

3-10, JA __.  The Commission ultimately recommended three major route 

alternatives and 15 minor variations to the proposed route, which Ruby 

subsequently agreed to adopt.  See id. at 3-9 – 3-11 (discussing adopted route 

alternatives), JA __-__; id. at 3-56 (discussing adopted route variations), JA __.  

The final EIS also sets forth considerable detail regarding the other 12 route 

alternatives and reasons why they were not recommended for inclusion.  Such a 

process complies with the Commission’s obligations under NEPA.  See, e.g., Nat’l 

Comm. for the New River, 373 F.3d at 1331-32 (rejecting NEPA challenge where 

“FEIS considered 13 major route alternatives in detail, but did not recommend any 

of them”).  

Defenders nonetheless suggest that the Commission’s analysis “seemed 
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specially designed to ensure the failure of each alternative.”  Br. 14.  This “facile 

implication” should be rejected.  See City of Grapevine, 17 F.3d at 1506-07 (“We 

pass over the facile implication that the FAA harbored an improper motive” in 

defining the alternatives to be considered.).  As the Commission explained, it 

“evaluated, without prejudice, several route alternatives and variations … to 

address specific landowner and/or environmental concerns with the proposed 

route.”  FEIS, Appendix AA at PM-55, JA __.  And that evaluation resulted in 

major alterations to Ruby’s proposed route.  See id. at 3-9 – 3-11, JA __-__. 

At bottom, Defenders simply contend that additional details should have 

been provided regarding the Black Rock and Jungo-Tuscarora Alternatives.  But as 

explained below, the final EIS provides considerable detail regarding both 

alternatives and afforded a sufficient basis for the Commission to engage in 

reasoned decisionmaking.  

1. FERC reasonably analyzed the Black Rock Alternative.  

The Black Rock Alternative was identified by the Nevada Department of 

Wildlife as a route that could potentially reduce impacts to wildlife habitat by 

following existing roads south of the proposed route through Nevada.  See FEIS at 

3-42, JA __; see also id. at 3-44 (map of Black Rock Alternative), JA __.  

Defenders concede that the final EIS contains a “significant discussion” of this 

alternative, including its impact upon “environmental resources, wildlife, quality of 
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habitat, geology, topography, archeological and cultural sites.”  Br. 20.  See also 

FEIS at 3-42 – 3-51, JA __-__.  This discussion included a mile-by-mile analysis 

of the quality of habitat for greater sage-grouse, pygmy rabbit, and mule deer 

potentially impacted by the Black Rock Alternative.  See FEIS at 3-45 – 3-46, JA 

__-__; id. at Appendix M, JA __-__.  See also Rehearing Order P 53 (noting mile-

by-mile analysis), JA __. 

Defenders’ contention that the Commission unfairly evaluated this 

alternative is built upon a number of mischaracterizations.  For instance, Defenders 

assert that the Black Rock Alternative would avoid “‘greater sage-grouse habitat 

that is especially high quality and unfragmented.’”  Br. 23 (quoting FEIS at 3-42, 

JA __).  In fact, the Commission’s mile-by-mile analysis determined that the Black 

Rock Alternative crossed 125 miles of greater sage-grouse habitat (as compared to 

84.7 for the proposed route), including 20.1 miles of high quality habitat (as 

compared 27.4 for the proposed route).  FEIS at 3-45, JA __. 

Similarly, Defenders claim that the final EIS “reasoned that … the Black 

Rock alternative would avoid impacts to sage-grouse and mule deer habitat.”  Br. 

22 (citing FEIS at 3-46, JA __).  Actually, the Commission’s environmental 

analysis determined that “the Black Rock Route Alternative crosses more greater 

sage-grouse habitat, mule deer habitat, and pygmy rabbit sites than the proposed 

route, although the greater sage-grouse habitat and mule deer habitat is generally of 
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lower quality.”  FEIS at 3-45, JA __. 

Defenders likewise assert that the Commission “summarily rejected” the 

Black Rock Alternative “without ever presenting the relative impacts in 

comparative form.”  Br. 23.  This claim ignores not only the text of the final EIS, 

which compares the impacts associated with the Black Rock Alternative and the 

proposed route, but also detailed charts summarizing that analysis: 
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FEIS at 3-43, 3-45 – 3-46, JA __, __-__.  

Defenders further assert that the Commission “kept its thought processes 

under wraps” (Br. 19), and rejected the Black Rock Alternative “in one sentence” 

without “explaining the basis of the choice made.”  Id. 23-24.  This too ignores the 

numerous findings set forth in the final EIS: 

 “[B]ecause the alternative is considerably longer than the 
corresponding segment of the proposed route, the impacts of 
construction and operation (e.g., amount of soil exposed to erosion, 
volume of water needed for hydrostatic testing, amount of routine 
vegetation clearing during operation) would be greater.”  FEIS at 3-
43, JA __; 
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 “The Black Rock Route Alternative, when compared to the proposed 
route has … 11 more geologic faults, has experienced 50 more 
earthquake events, and has 18 more miles of karst/psuedokarst terrain, 
[and] has 13 more mines/pits/quarries within 1,500 feet of the right-
of-way.”4  Id. at 3-45, JA __; 

 “The Black Rock Route Alternative would cross the Black Rock 
[National Conservation Area] at two locations for a total distance of 
about 3.7 miles ….  The corresponding segment of the proposed route 
does not cross the Black Rock NCA or any of [its] trails.”  Id. at 3-47, 
JA __. 

 “According to Ruby, the [compressor] station modifications and 
pipeline length” required for the Black Rock Alternative “would add 
approximately $154 million to the project cost,” which may render the 
alternative “economically infeasible.”  Id. at 3-48, JA __. 

On the basis of its extensive comparative analysis, the final EIS concluded 

that, on balance, the Black Rock Alternative was not an environmentally preferable 

route:  

We do not believe that the reduction in impacts on greater sage-
grouse leks, Category 1 and 2 mule deer habitat, and perennial 
streams provided by the Black Rock Route Alternative would 
necessarily confer an environmental advantage over the proposed 
route because of the added impacts on pygmy rabbit habitat, 
pronghorn crucial winter habitat, wetlands, national historic trails, 
recreation, and air quality.   

FEIS at 3-48, JA __.  See Rehearing Order P 54 (affirming conclusion that 

“reduction in impacts” on certain species would not “confer an environmental 

advantage over the proposed route because of the added impacts” on other species, 

                                              
4  Karst and psuedokarst are types of topography characterized by sinkholes, 

caves, and underground drainage systems.  FEIS at 4-20, JA __.  
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“wetlands, national historic trails, recreation and air quality”), JA __.  

Defenders might have struck the balance differently, based on their view 

that, for example, pronghorn antelope can tolerate a certain degree of habitat 

disturbances.  Br. 22.  But their disagreement does not demonstrate that the 

Commission’s conclusion – derived from an evaluation of numerous factors – was 

unreasonable.  See City of Olmstead Falls v. FAA, 292 F.3d 261, 273 (D.C. Cir. 

2002) (“Although the petitioner may disagree with the substantive decisions made 

by the various agencies involved in an EIS, neither NEPA nor any other statute 

confers jurisdiction on this Court to hear such challenges as part of this 

proceeding”). 

2. FERC reasonably analyzed the Jungo-Tuscarora 
Alternative. 

The Jungo-Tuscarora Alternative was identified by federal and state resource 

agencies as one possible way to reduce the Project’s impact on wildlife habitat in 

Nevada.  See FEIS at 3-48, JA __.  The Jungo-Tuscarora Alternative follows the 

first half of the Black Rock Alternative, before turning northwesterly into 

California.  Id. at 3-49 (map of Jungo-Tuscarora Alternative), JA __. 

Defenders charge that the Commission gave only “cursory substantive 

consideration” to this alternative.  Br. 21.  In support, they point to a table 

comparing the Jungo-Tuscarora Alternative and the proposed route with respect to 

13 pertinent factors (FEIS at 3-50, JA __), and note that a larger number of factors 

 25



are discussed in a table relating to a different route alternative.  Br. 21.  But that 

difference stems from the Commission’s decision not to employ a simple, 

mechanical analysis of potential route alternatives.  Instead, “[t]he evaluation of 

alternatives attempted to focus on resources where impacts would be different, not 

similar, so as to be able to draw conclusions regarding the merits and drawbacks of 

each alternative.”  FEIS, Appendix AA at N-15, JA __.  The tables in the final EIS 

were intended to identify those factors most pertinent to an evaluation of the 

advantages and disadvantages of each alternative.  See 40 C.F.R. § 1502.14 

(alternatives analysis “should present the environmental impacts of the proposal 

and the alternatives in comparative form, thus sharply defining the issues and 

providing a clear basis for choice among options”).5 

Defenders alternatively contend that the Commission’s analysis was 

“specially designed to ensure the failure” of the Jungo-Tuscarora Alternative.  Br. 

22.  The final EIS, however, identifies a number of advantages associated with this 

route, including the need for less greenfield rights-of-way, fewer impacts to greater 

sage-grouse winter habitat, less disturbance of greater sage-grouse leks, fewer 

                                              
5  In addition, because the first half of the Jungo-Tuscarora Alternative follows 

the Black Rock Alternative, much of the analysis set forth in the final EIS with 
respect to the Black Rock Alternative is applicable to the Jungo-Tuscarora 
Alternative as well.  In this regard, when discussing the Jungo-Tuscarora 
Alternative, the final EIS refers the reader to the discussion of the Black Rock 
Alternative.  See FEIS at 3-48, JA __. 
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perennial stream crossings, and less impacts upon wetlands.  FEIS at 3-50, JA __.  

Defenders also assert that the Commission should have found that the Jungo-

Tuscarora Alternative would have “less-destructive impacts to cultural sites” and 

would have been easier to construct in light of “the soils’ geology.”  Br. 21.  But 

they offer nothing to support either assertion.  Nor did Defenders make these 

claims in their comments on the draft EIS or in their petitions for rehearing.6  As a 

result, this Court is without jurisdiction to consider them.  15 U.S.C. § 717r(b).  

See also Anderson v. FERC, 333 Fed. Appx. 575, 578, 2009 U.S. App. LEXIS 

10304, at *7 (D.C. Cir. May 13, 2009) (“Their only additional [NEPA] argument is 

that the calculation of necessary acreage for Alternative B was inflated, but they 

failed to raise this objection before the agency and therefore may not raise it 

now.”). 

In any event, the Commission determined that there were significant factors 

that, on balance, weighed against the Jungo-Tuscarora Alternative.  While the 

route would lessen impacts to certain species, it would increase impacts to others: 

The overall footprint of the alternative (51.9 extra miles; 18.7 extra 
miles of pronghorn crucial winter habitat; 50.0 extra miles of mule deer 
crucial winter habitat; and an additional compressor facility) would 

                                              
6  See FEIS, Appendix AA at N-100 – N-127 (Sierra Club comments on draft 

EIS), JA __-__; id. at N-161 – N-168 (Defenders of Wildlife comments on draft 
EIS), JA __-__; id. at N-169 – 171 (Great Basin comments on draft EIS); 
Defenders of Wildlife Request for Rehearing, JA __-__; Sierra Club Request 
for Rehearing, JA __-__.   
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create a larger environmental footprint which we conclude would not 
outweigh the benefits to be gained in certain individual resource areas.  
We do not believe that the reduction in impacts on greater sage-grouse 
winter habitat, greater sage-grouse leks, perennial streams and wetlands 
would confer a significant environmental advantage over the added 
impacts on pronghorn crucial winter habitat, national historic trails, 
[Wilderness Study Areas], [National Wildlife Refuges], recreation or air 
quality. 

FEIS at 3-51, JA __.  In the absence of a clear environmental advantage, the 

Jungo-Tuscarora Alternative “merely represents a shift in impacts from one area or 

resource to another.”  Id. at 3-10, JA __.  See also Rehearing Order P 55, JA __ 

(affirming findings in final EIS regarding Jungo-Tuscarora Alternative). 

In addition, the additional pipeline length and compression required by the 

Jungo-Tuscarora Alternative would increase the total Project cost by an estimated 

$271 million.  FEIS at 3-50, JA __.  In light of these increased costs, the 

Commission found that “it appears that [this] route alternative is not economically 

feasible” (FEIS at 3-51, JA __), which is a permissible consideration when 

evaluating alternatives.  See, e.g., Mt. Lookout-Mt. Nebo Property Protection Ass’n 

v. FERC, 143 F.3d 165, 172-73 (4th Cir. 1998) (affirming FERC orders rejecting 

alternatives under NEPA that were not economically feasible); City of Grapevine, 

17 F.3d at 1506 (rejecting argument that “it was improper for the [agency] … to 

consider the economic goals of the project’s sponsor”).  The economic infeasibility 

of the route further justifies any apparent difference in the depth of discussion 

given to the Jungo-Tuscarora Alternative as compared to more viable alternatives.  
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See Citizens Against Burlington, 938 F.2d at 196 (a “rule of reason” governs “the 

extent to which” an agency must discuss alternatives); Biodiversity Conservation 

Alliance v. BLM, 608 F.3d 709, 715 (10th Cir. 2010) (agencies may eliminate 

alternatives that are impractical or do not meet the purposes and needs of the 

project). 

3. Defenders waived their claims regarding FERC’s review 
of Ruby’s cost estimates which, in any event, lack merit. 

a. The Court lacks jurisdiction to consider 
Defenders’ claims. 

Defenders contend that the Commission’s analysis of the Black Rock and 

Jungo-Tuscarora Alternatives violated NEPA because it “unquestioningly 

accept[ed]” cost estimates provided by Ruby.  Br. 26.  Defenders did not raise this 

claim in their comments on the draft EIS, or later on rehearing.  This Court 

therefore lacks jurisdiction to consider it.  See 15 U.S.C. § 717r(b); Nat’l Comm. 

for the New River, 373 F.3d at 1332 (court “need not consider whether the 

Commission adequately analyzed this alternative route because New River has 

waived this contention by failing to raise it before the Commission on rehearing”).  

See also Dep’t of Transp. v. Public Citizen, 541 U.S. 752, 764 (2004) 

(“respondents did not raise these particular objections to the [Environmental 

Assessment] ….  Respondents have therefore forfeited any objection to the EA on 

[these particular] ground[s]”).   
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b. FERC independently reviewed Ruby’s cost estimates. 

In any event, Defenders’ claim fails on the merits.  First, it obscures the 

Commission’s conclusion (explained supra) that, regardless of any increased cost, 

the Black Rock and Jungo-Tuscarora Alternatives would not confer clear 

environmental advantages over the proposed route.  Second, it is belied by the 

record.  Rather than placing “blind reliance on Ruby’s cost estimates” (Br. 26), the 

Commission, on at least three occasions, probed the cost information submitted by 

Ruby.7  And in the draft EIS, the Commission questioned whether Ruby 

adequately accounted for some potential cost savings associated with the B

Rock Alternative.  FEIS at 3-48, JA __.  Ruby addressed those concerns

demonstrated why the potential cost savings would not materialize if the Black 

Rock Alternative were to proceed.  See id., Appendix AA at A-7 – 8, JA __-__.  

The record thus demonstrates that the Commission did not “just accept[] self-

serving data provided by Ruby” (Br. 26); instead, the Commission put Ruby’s 

lack 

 and 

                                              
7  See, e.g., FERC Staff’s Comments on Revised Draft Resource Reports 1-10, 

filed Dec. 28, 2008 (R. 255) at 28-29 (asking Ruby to “provide a more detailed 
estimate of the costs associated” with  the Black Rock and Jungo-Tuscarora 
Alternatives, and to “explain how the cost estimate was derived”), JA __-__; 
Response to FERC Data Request, filed Apr. 2, 2009 (R. 341) at 12 (responding 
to FERC request to address “the expected additional construction costs with the 
Black Rock 7 Alternative”), JA __; Response to FERC Data Request, filed May 
20, 2009 (R. 363) at 10-11 (providing information in response to FERC’s 
request for “an explanation of how Ruby developed the cost estimates” and 
“any work papers supporting these estimates”), JA __-__.   
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estimates to the test. 

Defenders now belatedly assert that Ruby “failed to explain” how its cost 

estimates were derived.  Br. 26-27.  But this ignores the detailed descriptions 

accompanying Ruby’s estimates.  See, e.g., Resource Report No. 10 (R. 268) at 10-

30 – 10-40, JA __-__; Response to FERC Data Request, filed Apr. 2, 2009 

(R. 341) at 12, JA __.  And Defenders’ charge of “wildly-divergent” cost estimates 

for the Black Rock Alternative (Br. 27 n.9) is explained by the fact the estimates 

related to different iterations of that route.  See FEIS at 3-42 (“Ruby went though 

several iterations of the Black Rock Route Alternative”), JA __.  The $290 million 

cost estimate highlighted by Defenders was for a significantly longer alternative 

route than the $154 million estimate set forth in the final EIS.  See Resource 

Report No. 10 at 10-31 (noting that early version of Black Rock Alternative would 

add 62.6 miles), JA __; FEIS at 3-43 (noting that final Black Rock Alternative 

would add 41.9 miles), JA __.   

The NEPA regulations explain that an agency’s obligation to independently 

evaluate information does not mean “that acceptable work … be redone, but that it 

be verified by the agency.”  40 C.F.R. § 1506.5(a).  The Commission complied 

with this obligation by independently reviewing and questioning Ruby’s cost 

estimates, and ultimately relying upon Ruby’s certified responses.  See 18 C.F.R. 

§ 157.6(a)(4) (requiring applicants to certify that their submissions “are true to the 
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best knowledge and belief of the signer”).  In the end, Defenders have “not pointed 

to any inaccuracies in the disputed data, but [have] merely speculated that the data 

are unreliable due to the interests of the proponents of the evidence.  Such a 

speculation, without more, is insufficient to undermine the Commission’s 

independent determination that the data were reliable.”  Nat’l Wildlife Fed. v. 

FERC, 912 F.2d 1471, 1485-86 (D.C. Cir. 1990). 

4. Defenders’ reliance upon initial comments to  
drafts of the EIS is misplaced.  

Defenders attempt to bolster their claim by pointing to comments from 

certain BLM staff members, some apparently circulated internally at BLM and 

most upon non-final drafts of the EIS distributed to cooperating agencies.  See, 

e.g., Br. 4, 24-25, 27.  As an initial matter, these comments from agency staff 

members were not part of the administrative record and are not properly before the 

Court.  See, e.g., Theodore Roosevelt Conversation P’ship v. Salazar, 616 F.3d 

497, 514 (D.C. Cir. 2010) (“The APA limits judicial review to the administrative 

record except when there has been a strong showing of bad faith or improper 

behavior or when the record is so bare that it prevents effective judicial review.”) 

(internal quotations omitted).   

In any event, the fact that certain agency staff members raised issues with 

respect to drafts of the EIS does not establish that the final EIS is somehow 

deficient.  See, e.g., Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 
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U.S. 644, 659 (2007) (“the fact that a preliminary determination by a local agency 

representative is later overruled at a higher level … does not render the 

decisionmaking process arbitrary and capricious”).  Moreover, the materials 

demonstrate that Commission staff members gave close consideration to these 

initial comments regarding the alternatives analysis.  See, e.g., FERC Responses to 

BLM Comments on Administrative FEIS, at 39-48 (noting, on many occasions, 

“We will evaluate and make this revision, if warranted”), JA __-__.  Indeed, 

BLM’s formal comments on the published draft EIS do not take issue with the 

Commission’s alternatives analysis.  See FEIS, Appendix AA at F-1 – F-4 (BLM 

comments), JA __-__.  And, in July 2010, BLM formally adopted the final EIS 

when it issued its record of decision granting the requisite rights-of-way for the 

Project.  See BLM Record of Decision at 1, JA __.  Cf. PLMRS Narrowband Corp. 

v. FCC, 182 F.3d 995, 1001-02 (D.C. Cir. 1999) (“agency opinions … speak for 

themselves” and are not impeached by earlier views expressed during 

decisionmaking process).  Thus, the notion that initial comments on drafts of the 

EIS reveal fatal flaws in the final document is belied by the record. 

B. FERC’s Analysis Of The Project’s Cumulative Impacts Complied 
With NEPA. 

1. The Court lacks jurisdiction to consider Defenders’ claims. 

Defenders contend that the Commission’s analysis of the Project’s 

cumulative impacts on sagebrush steppe vegetation, wildlife and habitat, as well as 
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the Project’s interrelationship with grazing and mining activities in the project 

area, is conclusory and unsupported.  Br. 28-33.  None of these issues was 

presented to the Commission on rehearing.  Indeed, Defenders of Wildlife did not 

raise any cumulative impacts arguments at all.  And Sierra Club simply made the 

general assertion that the Commission lacked sufficient information to judge the 

Project’s cumulative impacts.  See Sierra Club Request for Rehearing at 14, JA 

__.8  Such a general charge is insufficient to preserve the specific arguments 

Defenders now seek to press on appeal.  See 15 U.S.C. § 717r(a) (“The application 

for rehearing shall set forth specifically the ground or grounds upon which such 

application is based.”); Office of the Consumers’ Counsel v. FERC, 914 F.2d 290, 

295 (D.C. Cir. 1990) (court lacks jurisdiction to consider arguments that were not 

“specifically urge[d]” on rehearing, even though they were “broadly charged,” 

“Defenders cannot preserve an objection indirectly”).  In any event, as explained 

below, Defenders’ arguments must fail as the Commission reasonably analyzed the 

                                              
8  Sierra Club argued on rehearing that the following documents were not 

submitted to, or not considered by, the Commission in connection with its 
cumulative impacts analysis:  (1) Greater Sage-Grouse Conservation Plan for 
Nevada and Eastern California; (2) 2008 Memorandum of Understanding 
among Western Association of Fish and Wildlife Agencies and the Departments 
of Interior and Agriculture; and (3) the most recent Sage Grouse population 
assessment, released by the U.S. Fish and Wildlife Service on November 4, 
2009.  See Sierra Club Rehearing Petition at 14-15, JA __-__.  See also 
Rehearing Order PP 38-41 (responding to cumulative impacts arguments raised 
on rehearing), JA __-__. 
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Project’s cumulative impacts. 

2. The Commission reasonably analyzed the Project’s 
cumulative impacts. 

The determination of cumulative impacts “is a task assigned to the special 

competency of the appropriate agenc[y]” and is not disturbed “[a]bsent a showing 

of arbitrary action.”  Kleppe, 427 U.S. at 412-14.   Here, the Commission 

concluded that the “majority of cumulative impacts … would be temporary and 

minor,” but that there could be “long-term and permanent loss of sagebrush and 

timber resources and an incremental increase in habitat fragmentation.”  FEIS at 4-

312, JA __.  

a. Sagebrush steppe habitat 

Defenders assert that the Commission’s analysis of the Project’s cumulative 

impact upon sagebrush steppe vegetation and wildlife dependent upon that habitat 

lacks of “any quantified or detailed data.”  Br. 30.  But the final EIS contains 

considerable detail supporting the conclusion that the cumulative impact of the 

pipeline and future projects upon sagebrush habitat and wildlife would be 

“relatively small compared to the abundance of similar habitat in the region.”  

FEIS at 4-302, JA __.  

For instance, the final EIS identifies the number of acres of sagebrush in 

each state affected by various aspects of construction and operation of the Project 

(id. at 4-77 – 4-79, JA __-__), and how many miles of pipeline cross the various 
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qualities of sensitive species habitat (including that of the sage-grouse) in each 

state (id. at 4-85 – 4-86, JA __-__).  See also id. at 4-141 – 4-146 (discussing 

Project’s potential impacts upon sage-grouse).  The final EIS concludes that the 

Project would impact 0.9 percent of sage-grouse habitat within 10 miles of the 

pipeline (or less than 0.01 percent of the habitat within the sage-grouse’s range).  

Id. at 4-145, JA __.  Operation of the pipeline would impact 0.3 percent of the 

sage-grouse habitat within 10 miles of the pipeline and less than 0.003 percent of 

the land within its range.  Id.  

Defenders similarly claim that the Commission failed to engage in any 

“meaningful analysis” of the Project’s cumulative impact upon wildlife and 

habitat.  Br. 29.  But the final EIS explains that the Project (along with other 

anticipated projects) will “fragment habitats,” increase “the width of habitat 

discontinuities,” and result in “habitat disturbances.”  Id. at 4-303, JA __.  See also 

id. at 4-99 – 101 (discussing habitat fragmentation and mitigation of same), JA __-

-__.  In particular, “the removal of shrublands would result in long-term reduction 

of wildlife habitat because the regeneration of wood species is typically slow in the 

project region.”  Id. at 4-303, JA __.  These habitat modifications would have a 

variety of associated impacts on wildlife species, particularly those “that have 

limited habitat in the project area or are otherwise more sensitive to disturbance.”  

Id.   
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But because “most of the project area is relatively open sagebrush, and 

habitat types crossed are widely available for wildlife use outside of the immediate 

area of project disturbance,” the Commission concluded that the Project would not 

“result in significant cumulative impacts on wildlife.”  Id. at 4-304, JA __.  Apart 

from a generalized call for “more,” Defenders offer nothing to demonstrate that 

this analysis was inadequate.  See TOMAC, Taxpayers of Michigan v. Norton, 433 

F.3d 852, 864 (D.C. Cir. 2006) (identifying issues to be addressed in cumulative 

impact analysis). 

b. Grazing activities 

Defenders also contend that the Commission did not “meaningfully examine 

the effects of grazing.”  Br. 30.  The final EIS explains, however, that grazing has 

long been occurring, and will continue to occur, in the project area.  FEIS at 4-297, 

JA __.  It can result in the “destruction of native vegetation, increased spread of 

invasive weeds and species, damage to topsoil, exposure of soil to erosion,” and 

water quality and quantity degradation.  Id., Appendix AA at N-21.  See also id. at 

4-79 (noting grazing impacts to sagebrush steppe habitat), JA __; id. at 4-303, JA 

__ (noting grazing impacts upon riparian areas in the western United States).   

Livestock grazing is thus “part of the ecological regime” and “environmental 

baseline of the area.”  Id.  Accordingly, the Commission needed only to “consider 

the ‘incremental impact’ of” the Project on the resources affected by grazing.  
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Coalition on Sensible Transp. v. Dole, 826 F.2d 60, 70 (D.C. Cir. 1987).9  And the 

“impacts of the proposed project on the same resources affected by grazing are … 

evaluated throughout” the final EIS.  FEIS at 4-297, JA __.  See also id. at 4-75 – 

4-77 (discussing impacts to vegetation resources, including grasslands used for 

grazing), JA __-__, id. at 4-82 – 4-83 (discussing impacts to riparian habitats), JA 

__-__; id. at 4-52 – 4-64 (discussing impacts to surface waters), JA __-__. 

c. Mining activities 

Defenders further argue that the Commission’s cumulative impacts analysis 

improperly focused on mining activities within 1,500 feet of the Project and the 

impact of those activities upon mineral resources.  Br. 32.  The geographic scope 

of the Commission’s analysis – i.e., a consideration of mineral extraction sites 

within 1,500 feet – was dictated by the fact that, once constructed, the pipeline will 

only limit the extraction of some resources within its immediate vicinity.  See FEIS 

at 4-10 (“mineral resources directly under the [50 foot] permanent right-or-way 

would become irretrievable for future mining operations”), JA __.  The Project 

would thus have no impact upon sites outside of the 1,500 foot boundary.  Nor was 

there a need to separately address the “ecosystem-level impacts mining has had on 

the sagebrush steppe.” Br. 32.  The impact of past mining activities on sagebrush 

                                              
9  The Project would not have any effect on grazing practices after construction, 

“except perhaps for allowing vegetation on the right-or-way to become 
established before reintroducing livestock.”  FEIS at 4-297, JA __. 
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steppe habitat and wildlife is subsumed in the discussion of the current status of 

those resources.  See, e.g., FEIS 4-75 – 4-82, 4-141 – 4-149, 4-152 – 4-153, JA __-

__, __-__, __-__.  

Defenders also contend that the Commission “arbitrarily” limited the 

temporal scope of its analysis to “planned mining sties,” and thus failed to account 

for “several future mining operations.”  Br. 33.  This contention is premised on a 

letter from Newmont Mining Corp., submitted after issuance of the final EIS, 

which claims some additional “mineral prospects in Nevada adjacent to the project 

area.”  Ltr. From Newmont Mining Corp. to BLM, dated Feb. 11, 2010, at 3 (R. 

636), JA __.  But the final “EIS does not presume to be an exhaustive list of all” 

areas for current and future exploration.  Certificate Order P 97, JA __.  It simply 

“represents the information available at the time of publication.”  Id.  Moreover, 

Defenders have not shown that these “mineral prospects” – even if located within 

1,500 feet of the pipeline – were “reasonably foreseeable future actions” 

susceptible to meaningful analysis.  40 C.F.R. § 1508.7.  As the Commission has 

explained, there must be some evidence “that a coal mine will actually be operated 

close to a proposed pipeline” in order to conclude that it is “reasonably 

foreseeable” and will have “a significant effect.”  Tex. E. Transmission, L.P., 131 

F.E.R.C. ¶ 61,164, P 32 (2010).  A mere “incipient notion” of future projects does 

“not establish reasonable foreseeability of the incremental impact of those projects 
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in connection with the [subject action] for purposes of § 1508.7” of the NEPA 

regulations.  Theodore Roosevelt Conservation P’ship, 616 F.3d at 513.  See also 

Habitat Education Ctr. v. U.S. Forest Serv., 609 F.3d 897, 902 (7th Cir. 2010) 

(“We agree with our sister circuits that an agency decision may not be reversed for 

failure to mention a project not capable of meaningful discussion.”).10 

C. FERC’s Analysis of Waterbody and Wetlands Crossings 
Complied with NEPA. 

1. The Court lacks jurisdiction to consider 
Defenders’ claims. 

Defenders contend that the Commission’s environmental analysis violates 

NEPA because it is “fraught with data gaps” regarding waterbody crossings and 

purportedly relied upon incomplete mitigation measures.  Br. 34, 35.  Neither in 

their comments on the draft EIS nor in their petitions for rehearing did Defenders 

raise any arguments regarding incomplete data relating to waterbody or wetland 

crossings.  Indeed, their petitions for rehearing raise no arguments whatsoever 

regarding waterbodies or wetlands. See Petition for Rehearing of Defenders of 

Wildlife, JA __-__; Petition for Rehearing of Sierra Club, JA __-__.  As a result, 

this Court lacks jurisdiction to consider Defenders’ claims.  See 15 U.S.C. 
                                              
10  In the event the pipeline actually impacts mining activities, Ruby may propose 

minor route adjustments and/or negotiate damages, access rights, and easements 
with mining claim owners.  Certificate Order PP 96-97, JA __-__.  Consistent 
with that process, Ruby agreed to make adjustments in the pipeline route in 
order to accommodate some of Newport’s existing mining operations.  See 
BLM Record of Decision at 22 (discussing Newmont Route Variation), JA __. 
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§ 717r(b).  See also Vermont Yankee Nuclear Power v. Natural Res. Def. Council, 

435 U.S. 519, 553 (1978) (“intervenors who wish to participate [must] structure 

their [NEPA] participation so that it is meaningful, so that it alerts the agency to 

the intervenors’ position and contentions”). 

Nor did Defenders contend on rehearing that the Commission improperly 

relied upon incomplete mitigation measures for wetland crossings.  The only 

specific mitigation measures challenged were those relating to sage grouse habitat 

and mating sites – a matter which is not raised in Defenders’ opening brief.  See 

Petition for Rehearing of Defenders of Wildlife at 8, JA __; Sierra Club Petition 

for Rehearing at 12, JA __.  The rehearing requests also make the broad claim that 

the final EIS “does not give any explanation of how any of the undefined 

mitigation measures are going to be of any benefit to any of the impacted species.”  

Defenders of Wildlife Petition for Rehearing at 7, JA __; see also Sierra Club 

Petition for Rehearing at 11, JA __.  But as the Commission explained, the absence 

of any “specific description of the error alleged” makes it “impossible to know to 

which species and mitigation measures they are referring.”  Rehearing Order P 35, 

n.48, JA __.  The failure to specifically urge their claims regarding wetland 

mitigation measures before the Commission bars Defenders from presenting them 

to this Court.  See 15 U.S.C. § 717r(a) (parties must “set forth specifically” their 

grounds for rehearing); Intermountain Mun. Gas Agency v. FERC, 326 F.3d 1281, 
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1285 (D.C. Cir. 2003) (“so general and vague a statement … does not satisfy [15 

U.S.C. § 717r(b)] which requires that an objection must be specifically urged, … 

so as to put the Commission on notice of the ground on which rehearing was being 

sought”).  

2. FERC reasonably analyzed impacts arising from 
waterbody crossings. 

On the merits, Defenders’ claim fares no better.  The final EIS identified the 

potential impacts arising from pipeline construction across waterbodies and 

wetlands, along with the means to minimize those impacts.  The document 

explains that “[p]ipeline construction could affect surface waters in several ways,” 

such as modification of aquatic habitat, increased sedimentation and turbidty, and 

decreased dissolved oxygen concentrations.  FEIS at 4-60, JA __.  The likelihood 

of such impacts, however, is minimized because “[t]he majority of the waterbodies 

that would be crossed by the pipeline are intermittent drainages or washes that are 

expected to be dry at the time of construction” and “do not typically support 

fisheries” or “migratory passage for aquatic organisms.”  Id. at 4-61, JA __. 

The state of the waterbody at the time of construction – i.e., whether it is wet 

or dry – will determine the crossing method employed by Ruby.  For dry 

waterbodies, Ruby is required to employ conventional upland construction 

methods, which will reduce sedimentation and other impacts.  Id.  When crossing 

wet waterbodies, Ruby will typically utilize an open-cut crossing method, which 
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involves construction in the waterbody while water flows through it.  Id.  See also 

id. at 2-21 (describing open-cut method), JA __.  But if the waterbody potentially 

contains special status fish species, Ruby will utilize a dry-ditch crossing method, 

whereby the water is diverted around the work area in order to minimize 

sedimentation.  Id. at 4-62, JA __; see also id. at 2-22 – 2-23 (describing dry-ditch 

crossing method), JA __ -__.  Because the dry-ditch method is impracticable for 

waterbodies more than 30-feet wide at the time of construction, a wet open-cut 

method would likely be employed for such longer crossings in areas of special 

status fish.  Id. at 4-62 – 4-63, JA __-__.  In addition, for each crossing method, 

Ruby will be required to implement a variety of mitigation and stream restoration 

measures to minimize the effects of construction.  Id. at 4-61 – 4-64, JA __-__.  

See also id., Appendix F at 1-10 (discussing waterbody crossing procedures, 

including adherence to state in-water work windows established by fishery 

agencies), JA __-__. 

Appendix Q of the final EIS identifies the location, name, type, fishery 

classification, state water quality/use classification, and impaired water quality 

designation for each of the 1,069 waterbodies crossed by the Project.  See id., 

Appendix Q, JA __-___; see also id. at 4-55 (summarizing waterbody research 

found in Appendix Q), JA __.  Defenders assert that “on every one of its pages,” 

the appendix is missing “extremely important data” regarding waterbody flow and 
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width at crossing, which “defines in large part the crossing method to be used.”  

Br. 34.  While Defenders are correct that some flow or width data is missing for 

approximately 200 of the crossings, they overstate the import of that missing data.   

The waterbodies at issue were dry when surveyed.  As a result, their width 

(which is defined as wetted width) could not be determined.  Resource Report No. 

2, dated Jan. 2009, at 2-2 (R. 268), JA __.  And based on the fact that most are 

unnamed, it appears that they are likely intermittent or ephemeral streams.  See, 

e.g., FEIS, Appendix Q at Q-1, Q-2, Q-9, Q-26, Q-33, JA __, __, __, __, __.  More 

important, only seven support fish populations.  And none present any risk to 

sensitive fish species.  Id. at Q-5, Q-6, Q-8, Q-9, Q-21, JA __, __, __, __, __.  

Given the absence of fish in the waterbodies at issue, the missing flow and width 

data have little bearing on the Project’s potential environmental impacts. 

Defenders attempt to support their claim by pointing to preliminary 

comments from various agencies regarding waterbody crossing issues.  Br. 34.  But 

in their comments on the published draft EIS none of those agencies raised any 

concern with the fact that flow and width data were missing for certain intermittent 

or ephemeral streams.11  Defenders nonetheless contend that such data is 

                                              
11  See Comments to draft EIS of U.S. Fish and Wildlife Service, FEIS, Appendix 

AA at F-15 – F-18, F-24 – F-28, F-52 (commenting on waterbody crossing 
issues and draft Appendix M, the precursor to Appendix Q in the final EIS), JA 
__-__, __-__, __; Comments to draft EIS of Wyoming Game and Fish Dep’t, 
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“extremely important” because it “defines in large part the crossing method to be 

used and the ultimate environmental impacts of the crossing.”  Br. 34.  But this is 

incorrect.  The crossing method is primarily determined by whether the waterbody 

is wet at the time of construction, a fact which is difficult to determine in advance 

given the arid environment and the many intermittent and ephemeral waterbodies 

crossed by the Project.  FEIS at 4-61 – 4-62 (addressing wet and dry crossing 

methods), JA __-__.  Defenders have thus failed to establish that the missing data 

impair in any manner the Commission’s analysis of the Project’s potential 

environmental impacts. 

3. Mitigation measures for wetland crossings are 
reasonably developed in the final EIS. 

Defenders argue that the Commission was incapable of evaluating the 

Project’s potential impact on wetlands because it “did not yet know many 

important mitigation measures.”  Br. 35.  But “NEPA does not require a fully 

developed plan detailing what steps will be taken to mitigate adverse 

environmental impacts” before an agency can act.  Methow Valley, 490 U.S. at 

359.  Rather, it requires that “mitigation be discussed in sufficient detail to ensure 

that environmental consequences have been fairly evaluated.”  Id. at 352.  The 

Commission’s detailed analysis of the Project’s potential impacts upon wetlands, 

                                                                                                                                                  
FEIS, Appendix AA at S-42 – S-45 (commenting on waterbody crossing 
issues), JA __-__. 
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and mitigation measures designed to limit those impacts, satisfies this standard. 

a. Wetland construction mitigation 

The final EIS identifies all wetlands crossed by the Project and the potential 

environmental impacts of that crossing (such as reduced ability to moderate flood 

flow and alterations in species composition and vegetation).  FEIS at 4-70, JA __.  

The document notes that for herbaceous wetlands (which comprise nearly 80% of 

the wetlands affected by the Project), “the effects of pipeline construction would be 

considered temporary because the … hydrology would not be altered,” and 

vegetation would attain “functionality similar to that of the wetland prior to 

construction (typically within 1 to 3 years).”  Id. 

While Defenders claim that the “FERC did not yet know” how wetland 

impacts would be minimized (Br. 35), the final EIS set forth various wetland 

mitigation measures designed to minimize the overall area and duration of pipeline 

disturbance and to enhance restoration.  See FEIS at 4-71 – 4-74, JA __-__; id., 

Appendix F at 11-17 (setting forth wetland construction and restoration 

procedures), JA __-__.  The final EIS addresses 12 specific construction 

procedures to be employed in order to limit impacts to wetlands, and 15 restoration 

techniques identified by Ruby for potential inclusion in its final wetland restoration 

plan.  Id. at 4-71 – 4-74 (discussing construction and restoration techniques), JA 

__-__.  And before any construction can begin, the final wetland restoration plan – 
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developed in consultation with expert federal and state resource agencies – must be 

approved by the Commission.  Certificate Order, Appendix A at P 29, JA __.  See 

also Citizens Against Burlington, 938 F.2d at 205-06 (agency not required to finish 

mitigation studies or execute mitigation plans before project begins). 

b. Blasting mitigation 

Defenders also claim that the Commission lacked sufficient information 

regarding the manner in which blasting impacts upon fish would be mitigated.  Br. 

35.  The final EIS discusses the potential impacts of explosives used during 

construction upon fish and other aquatic species.  FEIS at 4-119, JA __.  It further 

identifies several techniques that have been proven to minimize those impacts 

based on the Commission’s extensive experience with pipeline construction.  Id. at 

4-120, JA __.  The Fish and Wildlife Service indicated that some of those 

techniques may be better than others in minimizing harm to special status fish.  Id.  

Accordingly, the Commission directed Ruby – before any construction in areas 

that potentially contain special status fish – to finalize and file its blasting 

mitigation procedures in consultation with the Fish and Wildlife Service.  See 

Certificate Order, Appendix A at P 33, JA __.  In doing so, the Commission acted 

reasonably.12 

                                              
12  See, e.g., Wetlands Action Network v. U.S. Army Corps of Engineers, 222 F.3d 

1105, 1121 (9th Cir. 2000) (upholding issuance of permit “before all the details 
of the mitigation plan had been finalized” where “Corps placed special 
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c. Access road mitigation 

Defenders also point to the fact that restoration designs for wetland access 

roads were not finalized.  Br. 36.  But as the final EIS explains, “it is impossible to 

determine precisely” what access roads would be used, and thus which would need 

to be restored to their original state (FEIS at 4-71, JA __), until Ruby’s 

construction contractor identifies which roads it prefers to use.  Id. at 2-7, 4-9 

(discussing access road improvements and restoration), JA __, __.   

In light of this uncertainty, the Commission reasonably required Ruby to 

obtain FERC approval for its finalized access road restoration plans before 

commencing any wetland construction activities.  Certificate Order, Appendix A at 

P 27, JA __.  See City of Alexandria v. Slater, 198 F.3d 862, 870 (D.C. Cir. 1999) 

(holding, in a challenge to the adequacy of a traffic mitigation plan, that although 

“appellees would prefer the Administration to set forth in the Final EIS a 

comprehensive plan detailing precisely which streets will be closed, and which 

alternative routes will be established, . . . that is not mandated by NEPA”); Pub. 

Util. Comm’n of California v. FERC, 900 F.2d 269, 282-83 (D.C. 1990) (“the 

                                                                                                                                                  
conditions in the permit requiring [applicant] to develop the plans according to 
the guidelines” and preventing “any work on the project until the plans were 
submitted to and approved by the Corps”); cf. Dep’t of Interior v. FERC, 952 
F.2d 538, 546 (D.C. Cir. 1992) (FERC need not “have perfect information 
before it takes any action,” and may appropriately rely upon license conditions 
and post-licensing studies to develop mitigation measures). 
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Commission's deferral of decision on specific mitigation steps until the start of 

construction, when a more detailed right-of-way would be known, was both 

eminently reasonable and embraced in the procedures promulgated under NEPA”). 

d. Clean Water Act permit conditions 

Finally, Defenders take issue with the final EIS’s observation that permits 

issued by the U.S. Army Corps of Engineers and state agencies under the Clean 

Water Act would also likely impose wetland mitigation measures.  Br. 36 (citing 

FEIS at 4-74, JA __).  While these agencies had not yet developed their preferred 

mitigation measures, the Commission was not required to wait for the issuance of 

all associated permits before acting on matters within its jurisdiction.  See Methow 

Valley, 490 U.S. at 352-53 (“it would be incongruous to conclude that the Forest 

Service has no power to act until the local agencies have reached a final conclusion 

on what mitigating measures they would consider necessary”).  Here, the 

Commission acted reasonably in noting the likely existence of such measures and 

concluding that they would only serve to enhance the mitigation associated with 

the detailed wetland construction and restoration procedures outlined in the final 

EIS.  See, e.g., Murray Energy, 629 F.3d at 242 (“FERC took seriously – and 

addressed – the need for post-construction mitigation measures” when noting that 

pipeline company would have to comply with measures to be imposed by state 

agency).  On the basis of this assumption, the Commission reasonably concluded 
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that the Project could proceed in a manner that would not “result in any significant 

impacts on the wetlands.”  FEIS at 4-74, JA __.  

CONCLUSION 

For the foregoing reasons, the petition for review should be denied and the 

Commission’s orders should be affirmed in all respects. 
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Page 880 TITLE 15—COMMERCE AND TRADE § 715m 

§ 715m. Cooperation between Secretary of the In-
terior and Federal and State authorities 

The Secretary of the Interior, in carrying out 

this chapter, is authorized to cooperate with 

Federal and State authorities. 

(June 25, 1946, ch. 472, § 3, 60 Stat. 307.) 

CODIFICATION 

Section was not enacted as a part act Feb. 22, 1935, 

which comprises this chapter. 

DELEGATION OF FUNCTIONS 

Delegation of President’s authority to Secretary of 

the Interior, see note set out under section 715j of this 

title. 

CHAPTER 15B—NATURAL GAS 

Sec. 

717. Regulation of natural gas companies. 
717a. Definitions. 
717b. Exportation or importation of natural gas; 

LNG terminals. 
717b–1. State and local safety considerations. 
717c. Rates and charges. 
717c–1. Prohibition on market manipulation. 
717d. Fixing rates and charges; determination of 

cost of production or transportation. 
717e. Ascertainment of cost of property. 
717f. Construction, extension, or abandonment of 

facilities. 
717g. Accounts; records; memoranda. 
717h. Rates of depreciation. 
717i. Periodic and special reports. 
717j. State compacts for conservation, transpor-

tation, etc., of natural gas. 
717k. Officials dealing in securities. 
717l. Complaints. 
717m. Investigations by Commission. 
717n. Process coordination; hearings; rules of pro-

cedure. 
717o. Administrative powers of Commission; rules, 

regulations, and orders. 
717p. Joint boards. 
717q. Appointment of officers and employees. 
717r. Rehearing and review. 
717s. Enforcement of chapter. 
717t. General penalties. 
717t–1. Civil penalty authority. 
717t–2. Natural gas market transparency rules. 
717u. Jurisdiction of offenses; enforcement of li-

abilities and duties. 
717v. Separability. 
717w. Short title. 
717x. Conserved natural gas. 
717y. Voluntary conversion of natural gas users to 

heavy fuel oil. 
717z. Emergency conversion of utilities and other 

facilities. 

§ 717. Regulation of natural gas companies 

(a) Necessity of regulation in public interest 
As disclosed in reports of the Federal Trade 

Commission made pursuant to S. Res. 83 (Seven-

tieth Congress, first session) and other reports 

made pursuant to the authority of Congress, it 

is declared that the business of transporting and 

selling natural gas for ultimate distribution to 

the public is affected with a public interest, and 

that Federal regulation in matters relating to 

the transportation of natural gas and the sale 

thereof in interstate and foreign commerce is 

necessary in the public interest. 

(b) Transactions to which provisions of chapter 
applicable 

The provisions of this chapter shall apply to 

the transportation of natural gas in interstate 

commerce, to the sale in interstate commerce of 

natural gas for resale for ultimate public con-

sumption for domestic, commercial, industrial, 

or any other use, and to natural-gas companies 

engaged in such transportation or sale, and to 

the importation or exportation of natural gas in 

foreign commerce and to persons engaged in 

such importation or exportation, but shall not 

apply to any other transportation or sale of nat-

ural gas or to the local distribution of natural 

gas or to the facilities used for such distribution 

or to the production or gathering of natural gas. 

(c) Intrastate transactions exempt from provi-
sions of chapter; certification from State 
commission as conclusive evidence 

The provisions of this chapter shall not apply 

to any person engaged in or legally authorized 

to engage in the transportation in interstate 

commerce or the sale in interstate commerce for 

resale, of natural gas received by such person 

from another person within or at the boundary 

of a State if all the natural gas so received is ul-

timately consumed within such State, or to any 

facilities used by such person for such transpor-

tation or sale, provided that the rates and serv-

ice of such person and facilities be subject to 

regulation by a State commission. The matters 

exempted from the provisions of this chapter by 

this subsection are declared to be matters pri-

marily of local concern and subject to regula-

tion by the several States. A certification from 

such State commission to the Federal Power 

Commission that such State commission has 

regulatory jurisdiction over rates and service of 

such person and facilities and is exercising such 

jurisdiction shall constitute conclusive evidence 

of such regulatory power or jurisdiction. 

(d) Vehicular natural gas jurisdiction 
The provisions of this chapter shall not apply 

to any person solely by reason of, or with re-

spect to, any sale or transportation of vehicular 

natural gas if such person is— 

(1) not otherwise a natural-gas company; or 

(2) subject primarily to regulation by a 

State commission, whether or not such State 

commission has, or is exercising, jurisdiction 

over the sale, sale for resale, or transportation 

of vehicular natural gas. 

(June 21, 1938, ch. 556, § 1, 52 Stat. 821; Mar. 27, 

1954, ch. 115, 68 Stat. 36; Pub. L. 102–486, title IV, 

§ 404(a)(1), Oct. 24, 1992, 106 Stat. 2879; Pub. L. 

109–58, title III, § 311(a), Aug. 8, 2005, 119 Stat. 

685.) 

AMENDMENTS 

2005—Subsec. (b). Pub. L. 109–58 inserted ‘‘and to the 

importation or exportation of natural gas in foreign 

commerce and to persons engaged in such importation 

or exportation,’’ after ‘‘such transportation or sale,’’. 

1992—Subsec. (d). Pub. L. 102–486 added subsec. (d). 

1954—Subsec. (c). Act Mar. 27, 1954, added subsec. (c). 

TERMINATION OF FEDERAL POWER COMMISSION; 

TRANSFER OF FUNCTIONS 

Federal Power Commission terminated and functions, 

personnel, property, funds, etc., transferred to Sec-

retary of Energy (except for certain functions trans-

ferred to Federal Energy Regulatory Commission) by 

sections 7151(b), 7171(a), 7172(a), 7291, and 7293 of Title 

42, The Public Health and Welfare. 
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it can do so without prejudice to the efficient 

and proper conduct of its affairs, may inves-

tigate and determine the cost of the production 

or transportation of natural gas by a natural- 

gas company in cases where the Commission has 

no authority to establish a rate governing the 

transportation or sale of such natural gas. 

(June 21, 1938, ch. 556, § 5, 52 Stat. 823.) 

§ 717e. Ascertainment of cost of property 

(a) Cost of property 
The Commission may investigate and ascer-

tain the actual legitimate cost of the property 

of every natural-gas company, the depreciation 

therein, and, when found necessary for rate- 

making purposes, other facts which bear on the 

determination of such cost or depreciation and 

the fair value of such property. 

(b) Inventory of property; statements of costs 
Every natural-gas company upon request shall 

file with the Commission an inventory of all or 

any part of its property and a statement of the 

original cost thereof, and shall keep the Com-

mission informed regarding the cost of all addi-

tions, betterments, extensions, and new con-

struction. 

(June 21, 1938, ch. 556, § 6, 52 Stat. 824.) 

§ 717f. Construction, extension, or abandonment 
of facilities 

(a) Extension or improvement of facilities on 
order of court; notice and hearing 

Whenever the Commission, after notice and 

opportunity for hearing, finds such action nec-

essary or desirable in the public interest, it may 

by order direct a natural-gas company to extend 

or improve its transportation facilities, to es-

tablish physical connection of its transportation 

facilities with the facilities of, and sell natural 

gas to, any person or municipality engaged or 

legally authorized to engage in the local dis-

tribution of natural or artificial gas to the pub-

lic, and for such purpose to extend its transpor-

tation facilities to communities immediately 

adjacent to such facilities or to territory served 

by such natural-gas company, if the Commission 

finds that no undue burden will be placed upon 

such natural-gas company thereby: Provided, 

That the Commission shall have no authority to 

compel the enlargement of transportation facili-

ties for such purposes, or to compel such natu-

ral-gas company to establish physical connec-

tion or sell natural gas when to do so would im-

pair its ability to render adequate service to its 

customers. 

(b) Abandonment of facilities or services; ap-
proval of Commission 

No natural-gas company shall abandon all or 

any portion of its facilities subject to the juris-

diction of the Commission, or any service ren-

dered by means of such facilities, without the 

permission and approval of the Commission first 

had and obtained, after due hearing, and a find-

ing by the Commission that the available supply 

of natural gas is depleted to the extent that the 

continuance of service is unwarranted, or that 

the present or future public convenience or ne-

cessity permit such abandonment. 

(c) Certificate of public convenience and neces-
sity 

(1)(A) No natural-gas company or person 

which will be a natural-gas company upon com-

pletion of any proposed construction or exten-

sion shall engage in the transportation or sale of 

natural gas, subject to the jurisdiction of the 

Commission, or undertake the construction or 

extension of any facilities therefor, or acquire or 

operate any such facilities or extensions thereof, 

unless there is in force with respect to such nat-

ural-gas company a certificate of public conven-

ience and necessity issued by the Commission 

authorizing such acts or operations: Provided, 

however, That if any such natural-gas company 

or predecessor in interest was bona fide engaged 

in transportation or sale of natural gas, subject 

to the jurisdiction of the Commission, on Feb-

ruary 7, 1942, over the route or routes or within 

the area for which application is made and has 

so operated since that time, the Commission 

shall issue such certificate without requiring 

further proof that public convenience and neces-

sity will be served by such operation, and with-

out further proceedings, if application for such 

certificate is made to the Commission within 

ninety days after February 7, 1942. Pending the 

determination of any such application, the con-

tinuance of such operation shall be lawful. 

(B) In all other cases the Commission shall set 

the matter for hearing and shall give such rea-

sonable notice of the hearing thereon to all in-

terested persons as in its judgment may be nec-

essary under rules and regulations to be pre-

scribed by the Commission; and the application 

shall be decided in accordance with the proce-

dure provided in subsection (e) of this section 

and such certificate shall be issued or denied ac-

cordingly: Provided, however, That the Commis-

sion may issue a temporary certificate in cases 

of emergency, to assure maintenance of ade-

quate service or to serve particular customers, 

without notice or hearing, pending the deter-

mination of an application for a certificate, and 

may by regulation exempt from the require-

ments of this section temporary acts or oper-

ations for which the issuance of a certificate 

will not be required in the public interest. 

(2) The Commission may issue a certificate of 

public convenience and necessity to a natural- 

gas company for the transportation in interstate 

commerce of natural gas used by any person for 

one or more high-priority uses, as defined, by 

rule, by the Commission, in the case of— 

(A) natural gas sold by the producer to such 

person; and 

(B) natural gas produced by such person. 

(d) Application for certificate of public conven-
ience and necessity 

Application for certificates shall be made in 

writing to the Commission, be verified under 

oath, and shall be in such form, contain such in-

formation, and notice thereof shall be served 

upon such interested parties and in such manner 

as the Commission shall, by regulation, require. 

(e) Granting of certificate of public convenience 
and necessity 

Except in the cases governed by the provisos 

contained in subsection (c)(1) of this section, a 
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certificate shall be issued to any qualified appli-

cant therefor, authorizing the whole or any part 

of the operation, sale, service, construction, ex-

tension, or acquisition covered by the applica-

tion, if it is found that the applicant is able and 

willing properly to do the acts and to perform 

the service proposed and to conform to the pro-

visions of this chapter and the requirements, 

rules, and regulations of the Commission there-

under, and that the proposed service, sale, oper-

ation, construction, extension, or acquisition, to 

the extent authorized by the certificate, is or 

will be required by the present or future public 

convenience and necessity; otherwise such appli-

cation shall be denied. The Commission shall 

have the power to attach to the issuance of the 

certificate and to the exercise of the rights 

granted thereunder such reasonable terms and 

conditions as the public convenience and neces-

sity may require. 

(f) Determination of service area; jurisdiction of 
transportation to ultimate consumers 

(1) The Commission, after a hearing had upon 

its own motion or upon application, may deter-

mine the service area to which each authoriza-

tion under this section is to be limited. Within 

such service area as determined by the Commis-

sion a natural-gas company may enlarge or ex-

tend its facilities for the purpose of supplying 

increased market demands in such service area 

without further authorization; and 

(2) If the Commission has determined a service 

area pursuant to this subsection, transportation 

to ultimate consumers in such service area by 

the holder of such service area determination, 

even if across State lines, shall be subject to the 

exclusive jurisdiction of the State commission 

in the State in which the gas is consumed. This 

section shall not apply to the transportation of 

natural gas to another natural gas company. 

(g) Certificate of public convenience and neces-
sity for service of area already being served 

Nothing contained in this section shall be con-

strued as a limitation upon the power of the 

Commission to grant certificates of public con-

venience and necessity for service of an area al-

ready being served by another natural-gas com-

pany. 

(h) Right of eminent domain for construction of 
pipelines, etc. 

When any holder of a certificate of public con-

venience and necessity cannot acquire by con-

tract, or is unable to agree with the owner of 

property to the compensation to be paid for, the 

necessary right-of-way to construct, operate, 

and maintain a pipe line or pipe lines for the 

transportation of natural gas, and the necessary 

land or other property, in addition to right-of- 

way, for the location of compressor stations, 

pressure apparatus, or other stations or equip-

ment necessary to the proper operation of such 

pipe line or pipe lines, it may acquire the same 

by the exercise of the right of eminent domain 

in the district court of the United States for the 

district in which such property may be located, 

or in the State courts. The practice and proce-

dure in any action or proceeding for that pur-

pose in the district court of the United States 

shall conform as nearly as may be with the prac-

tice and procedure in similar action or proceed-

ing in the courts of the State where the property 

is situated: Provided, That the United States dis-

trict courts shall only have jurisdiction of cases 

when the amount claimed by the owner of the 

property to be condemned exceeds $3,000. 

(June 21, 1938, ch. 556, § 7, 52 Stat. 824; Feb. 7, 

1942, ch. 49, 56 Stat. 83; July 25, 1947, ch. 333, 61 

Stat. 459; Pub. L. 95–617, title VI, § 608, Nov. 9, 

1978, 92 Stat. 3173; Pub. L. 100–474, § 2, Oct. 6, 1988, 

102 Stat. 2302.) 

AMENDMENTS 

1988—Subsec. (f). Pub. L. 100–474 designated existing 

provisions as par. (1) and added par. (2). 

1978—Subsec. (c). Pub. L. 95–617, § 608(a), (b)(1), des-

ignated existing first paragraph as par. (1)(A) and exist-

ing second paragraph as par. (1)(B) and added par. (2). 

Subsec. (e). Pub. L. 95–617, § 608(b)(2), substituted 

‘‘subsection (c)(1)’’ for ‘‘subsection (c)’’. 

1947—Subsec. (h). Act July 25, 1947, added subsec. (h). 

1942—Subsecs. (c) to (g). Act Feb. 7, 1942, struck out 

subsec. (c), and added new subsecs. (c) to (g). 

EFFECTIVE DATE OF 1988 AMENDMENT 

Section 3 of Pub. L. 100–474 provided that: ‘‘The provi-

sions of this Act [amending this section and enacting 

provisions set out as a note under section 717w of this 

title] shall become effective one hundred and twenty 

days after the date of enactment [Oct. 6, 1988].’’ 

TRANSFER OF FUNCTIONS 

Enforcement functions of Secretary or other official 

in Department of Energy and Commission, Commis-

sioners, or other official in Federal Energy Regulatory 

Commission related to compliance with certificates of 

public convenience and necessity issued under this sec-

tion with respect to pre-construction, construction, 

and initial operation of transportation system for Ca-

nadian and Alaskan natural gas transferred to Federal 

Inspector, Office of Federal Inspector for Alaska Natu-

ral Gas Transportation System, until first anniversary 

of date of initial operation of Alaska Natural Gas 

Transportation System, see Reorg. Plan No. 1 of 1979, 

§§ 102(d), 203(a), 44 F.R. 33663, 33666, 93 Stat. 1373, 1376, ef-

fective July 1, 1979, set out under section 719e of this 

title. Office of Federal Inspector for the Alaska Natural 

Gas Transportation System abolished and functions 

and authority vested in Inspector transferred to Sec-

retary of Energy by section 3012(b) of Pub. L. 102–486, 

set out as an Abolition of Office of Federal Inspector 

note under section 719e of this title. Functions and au-

thority vested in Secretary of Energy subsequently 

transferred to Federal Coordinator for Alaska Natural 

Gas Transportation Projects by section 720d(f) of this 

title. 

§ 717g. Accounts; records; memoranda 

(a) Rules and regulations for keeping and pre-
serving accounts, records, etc. 

Every natural-gas company shall make, keep, 

and preserve for such periods, such accounts, 

records of cost-accounting procedures, cor-

respondence, memoranda, papers, books, and 

other records as the Commission may by rules 

and regulations prescribe as necessary or appro-

priate for purposes of the administration of this 

chapter: Provided, however, That nothing in this 

chapter shall relieve any such natural-gas com-

pany from keeping any accounts, memoranda, or 

records which such natural-gas company may be 

required to keep by or under authority of the 

laws of any State. The Commission may pre-

scribe a system of accounts to be kept by such 

A-3



Page 890 TITLE 15—COMMERCE AND TRADE § 717n 

such person resides or carries on business, in re-
quiring the attendance and testimony of wit-
nesses and the production of books, papers, cor-
respondence, memoranda, contracts, agree-
ments, and other records. Such court may issue 
an order requiring such person to appear before 
the Commission or member or officer designated 
by the Commission, there to produce records, if 
so ordered, or to give testimony touching the 
matter under investigation or in question; and 
any failure to obey such order of the court may 
be punished by such court as a contempt there-
of. All process in any such case may be served in 
the judicial district whereof such person is an 
inhabitant or wherever he may be found or may 
be doing business. Any person who willfully 
shall fail or refuse to attend and testify or to an-
swer any lawful inquiry or to produce books, pa-
pers, correspondence, memoranda, contracts, 
agreements, or other records, if in his or its 
power so to do, in obedience to the subpena of 
the Commission, shall be guilty of a mis-
demeanor and upon conviction shall be subject 
to a fine of not more than $1,000 or to imprison-
ment for a term of not more than one year, or 
both. 

(e) Testimony of witnesses 
The testimony of any witness may be taken at 

the instance of a party, in any proceeding or in-
vestigation pending before the Commission, by 
deposition at any time after the proceeding is at 
issue. The Commission may also order testi-
mony to be taken by deposition in any proceed-
ing or investigation pending before it at any 
stage of such proceeding or investigation. Such 
depositions may be taken before any person au-
thorized to administer oaths not being of coun-
sel or attorney to either of the parties, nor in-
terested in the proceeding or investigation. Rea-
sonable notice must first be given in writing by 
the party or his attorney proposing to take such 
deposition to the opposite party or his attorney 
of record, as either may be nearest, which notice 
shall state the name of the witness and the time 
and place of the taking of his deposition. Any 
person may be compelled to appear and depose, 
and to produce documentary evidence, in the 
same manner as witnesses may be compelled to 
appear and testify and produce documentary 
evidence before the Commission, as hereinbefore 
provided. Such testimony shall be reduced to 
writing by the person taking deposition, or 
under his direction, and shall, after it has been 
reduced to writing, be subscribed by the depo-
nent. 

(f) Deposition of witnesses in a foreign country 
If a witness whose testimony may be desired 

to be taken by deposition be in a foreign coun-
try, the deposition may be taken before an offi-
cer or person designated by the Commission, or 
agreed upon by the parties by stipulation in 
writing to be filed with the Commission. All 
depositions must be promptly filed with the 

Commission. 

(g) Witness fees 
Witnesses whose depositions are taken as au-

thorized in this chapter, and the person or offi-

cer taking the same, shall be entitled to the 

same fees as are paid for like services in the 

courts of the United States. 

(June 21, 1938, ch. 556, § 14, 52 Stat. 828; Pub. L. 

91–452, title II, § 218, Oct. 15, 1970, 84 Stat. 929.) 

AMENDMENTS 

1970—Subsec. (h). Pub. L. 91–452 struck out subsec. (h) 

which related to the immunity from prosecution of any 

individual compelled to testify or produce evidence, 

documentary or otherwise, after claiming his privilege 

against self-incrimination. 

EFFECTIVE DATE OF 1970 AMENDMENT 

Amendment by Pub. L. 91–452 effective on sixtieth 

day following Oct. 15, 1970, and not to affect any immu-

nity to which any individual is entitled under this sec-

tion by reason of any testimony given before sixtieth 

day following Oct. 15, 1970, see section 260 of Pub. L. 

91–452, set out as an Effective Date; Savings Provision 

note under section 6001 of Title 18, Crimes and Criminal 

Procedure. 

STUDY AND REPORT ON NATURAL GAS PIPELINE AND 

STORAGE FACILITIES IN NEW ENGLAND 

Pub. L. 107–355, § 26, Dec. 17, 2002, 116 Stat. 3012, pro-

vided that: 

‘‘(a) STUDY.—The Federal Energy Regulatory Com-

mission, in consultation with the Department of En-

ergy, shall conduct a study on the natural gas pipeline 

transmission network in New England and natural gas 

storage facilities associated with that network. 

‘‘(b) CONSIDERATION.—In carrying out the study, the 

Commission shall consider the ability of natural gas 

pipeline and storage facilities in New England to meet 

current and projected demand by gas-fired power gen-

eration plants and other consumers. 

‘‘(c) REPORT.—Not later than 1 year after the date of 

enactment of this Act [Dec. 17, 2002], the Federal En-

ergy Regulatory Commission shall prepare and submit 

to the Committee on Energy and Natural Resources of 

the Senate and the Committee on Energy and Com-

merce of the House of Representatives a report contain-

ing the results of the study conducted under subsection 

(a), including recommendations for addressing poten-

tial natural gas transmission and storage capacity 

problems in New England.’’ 

§ 717n. Process coordination; hearings; rules of 
procedure 

(a) Definition 
In this section, the term ‘‘Federal authoriza-

tion’’— 

(1) means any authorization required under 

Federal law with respect to an application for 

authorization under section 717b of this title 

or a certificate of public convenience and ne-

cessity under section 717f of this title; and 

(2) includes any permits, special use author-

izations, certifications, opinions, or other ap-

provals as may be required under Federal law 

with respect to an application for authoriza-

tion under section 717b of this title or a cer-

tificate of public convenience and necessity 

under section 717f of this title. 

(b) Designation as lead agency 
(1) In general 

The Commission shall act as the lead agency 

for the purposes of coordinating all applicable 

Federal authorizations and for the purposes of 

complying with the National Environmental 

Policy Act of 1969 (42 U.S.C. 4321 et seq.). 

(2) Other agencies 
Each Federal and State agency considering 

an aspect of an application for Federal author-

ization shall cooperate with the Commission 
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and comply with the deadlines established by 

the Commission. 

(c) Schedule 
(1) Commission authority to set schedule 

The Commission shall establish a schedule 

for all Federal authorizations. In establishing 

the schedule, the Commission shall— 

(A) ensure expeditious completion of all 

such proceedings; and 

(B) comply with applicable schedules es-

tablished by Federal law. 

(2) Failure to meet schedule 
If a Federal or State administrative agency 

does not complete a proceeding for an ap-

proval that is required for a Federal author-

ization in accordance with the schedule estab-

lished by the Commission, the applicant may 

pursue remedies under section 717r(d) of this 

title. 

(d) Consolidated record 
The Commission shall, with the cooperation of 

Federal and State administrative agencies and 

officials, maintain a complete consolidated 

record of all decisions made or actions taken by 

the Commission or by a Federal administrative 

agency or officer (or State administrative agen-

cy or officer acting under delegated Federal au-

thority) with respect to any Federal authoriza-

tion. Such record shall be the record for— 

(1) appeals or reviews under the Coastal 

Zone Management Act of 1972 (16 U.S.C. 1451 et 

seq.), provided that the record may be supple-

mented as expressly provided pursuant to sec-

tion 319 of that Act [16 U.S.C. 1465]; or 

(2) judicial review under section 717r(d) of 

this title of decisions made or actions taken of 

Federal and State administrative agencies and 

officials, provided that, if the Court deter-

mines that the record does not contain suffi-

cient information, the Court may remand the 

proceeding to the Commission for further de-

velopment of the consolidated record. 

(e) Hearings; parties 
Hearings under this chapter may be held be-

fore the Commission, any member or members 

thereof, or any representative of the Commis-

sion designated by it, and appropriate records 

thereof shall be kept. In any proceeding before 

it, the Commission in accordance with such 

rules and regulations as it may prescribe, may 

admit as a party any interested State, State 

commission, municipality or any representative 

of interested consumers or security holders, or 

any competitor of a party to such proceeding, or 

any other person whose participation in the pro-

ceeding may be in the public interest. 

(f) Procedure 
All hearings, investigations, and proceedings 

under this chapter shall be governed by rules of 

practice and procedure to be adopted by the 

Commission, and in the conduct thereof the 

technical rules of evidence need not be applied. 

No informality in any hearing, investigation, or 

proceeding or in the manner of taking testi-

mony shall invalidate any order, decision, rule, 

or regulation issued under the authority of this 

chapter. 

(June 21, 1938, ch. 556, § 15, 52 Stat. 829; Pub. L. 

109–58, title III, § 313(a), Aug. 8, 2005, 119 Stat. 

688.) 

REFERENCES IN TEXT 

The National Environmental Policy Act of 1969, re-

ferred to in subsec. (b)(1), is Pub. L. 91–190, Jan. 1, 1970, 

83 Stat. 852, as amended, which is classified generally 

to chapter 55 (§ 4321 et seq.) of Title 42, The Public 

Health and Welfare. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 4321 of Title 42 and Tables. 

The Coastal Zone Management Act of 1972, referred to 

in subsec. (d)(1), is title III of Pub. L. 89–454, as added 

by Pub. L. 92–583, Oct. 27, 1972, 86 Stat. 1280, as amend-

ed, which is classified generally to chapter 33 (§ 1451 et 

seq.) of Title 16, Conservation. For complete classifica-

tion of this Act to the Code, see Short Title note set 

out under section 1451 of Title 16 and Tables. 

AMENDMENTS 

2005—Pub. L. 109–58 substituted ‘‘Process coordina-

tion; hearings; rules of procedure’’ for ‘‘Hearings; rules 

of procedure’’ in section catchline, added subsecs. (a) to 

(d), and redesignated former subsecs. (a) and (b) as (e) 

and (f), respectively. 

§ 717o. Administrative powers of Commission; 
rules, regulations, and orders 

The Commission shall have power to perform 

any and all acts, and to prescribe, issue, make, 

amend, and rescind such orders, rules, and regu-

lations as it may find necessary or appropriate 

to carry out the provisions of this chapter. 

Among other things, such rules and regulations 

may define accounting, technical, and trade 

terms used in this chapter; and may prescribe 

the form or forms of all statements, declara-

tions, applications, and reports to be filed with 

the Commission, the information which they 

shall contain, and the time within which they 

shall be filed. Unless a different date is specified 

therein, rules and regulations of the Commis-

sion shall be effective thirty days after publica-

tion in the manner which the Commission shall 

prescribe. Orders of the Commission shall be ef-

fective on the date and in the manner which the 

Commission shall prescribe. For the purposes of 

its rules and regulations, the Commission may 

classify persons and matters within its jurisdic-

tion and prescribe different requirements for dif-

ferent classes of persons or matters. All rules 

and regulations of the Commission shall be filed 

with its secretary and shall be kept open in con-

venient form for public inspection and examina-

tion during reasonable business hours. 

(June 21, 1938, ch. 556, § 16, 52 Stat. 830.) 

§ 717p. Joint boards 

(a) Reference of matters to joint boards; com-
position and power 

The Commission may refer any matter arising 

in the administration of this chapter to a board 

to be composed of a member or members, as de-

termined by the Commission, from the State or 

each of the States affected or to be affected by 

such matter. Any such board shall be vested 

with the same power and be subject to the same 

duties and liabilities as in the case of a member 

of the Commission when designated by the Com-

mission to hold any hearings. The action of such 

board shall have such force and effect and its 
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proceedings shall be conducted in such manner 
as the Commission shall by regulations pre-
scribe. The Board shall be appointed by the 
Commission from persons nominated by the 
State commission of each State affected, or by 
the Governor of such State if there is no State 
commission. Each State affected shall be enti-
tled to the same number of representatives on 
the board unless the nominating power of such 
State waives such right. The Commission shall 
have discretion to reject the nominee from any 
State, but shall thereupon invite a new nomina-
tion from that State. The members of a board 
shall receive such allowances for expenses as the 
Commission shall provide. The Commission 
may, when in its discretion sufficient reason ex-
ists therefor, revoke any reference to such a 
board. 

(b) Conference with State commissions regard-
ing rate structure, costs, etc. 

The Commission may confer with any State 
commission regarding rate structures, costs, ac-
counts, charges, practices, classifications, and 
regulations of natural-gas companies; and the 
Commission is authorized, under such rules and 
regulations as it shall prescribe, to hold joint 
hearings with any State commission in connec-
tion with any matter with respect to which the 
Commission is authorized to act. The Commis-
sion is authorized in the administration of this 
chapter to avail itself of such cooperation, serv-
ices, records, and facilities as may be afforded 
by any State commission. 

(c) Information and reports available to State 
commissions 

The Commission shall make available to the 
several State commissions such information and 
reports as may be of assistance in State regula-
tion of natural-gas companies. Whenever the 
Commission can do so without prejudice to the 
efficient and proper conduct of its affairs, it 
may, upon request from a State commission, 
make available to such State commission as 

witnesses any of its trained rate, valuation, or 

other experts, subject to reimbursement of the 

compensation and traveling expenses of such 

witnesses. All sums collected hereunder shall be 

credited to the appropriation from which the 

amounts were expended in carrying out the pro-

visions of this subsection. 

(June 21, 1938, ch. 556, § 17, 52 Stat. 830.) 

§ 717q. Appointment of officers and employees 

The Commission is authorized to appoint and 

fix the compensation of such officers, attorneys, 

examiners, and experts as may be necessary for 

carrying out its functions under this chapter; 

and the Commission may, subject to civil-serv-

ice laws, appoint such other officers and employ-

ees as are necessary for carrying out such func-

tions and fix their salaries in accordance with 

chapter 51 and subchapter III of chapter 53 of 

title 5. 

(June 21, 1938, ch. 556, § 18, 52 Stat. 831; Oct. 28, 

1949, ch. 782, title XI, § 1106(a), 63 Stat. 972.) 

REFERENCES IN TEXT 

The civil-service laws, referred to in text, are set 

forth in Title 5, Government Organization and Employ-

ees. See, particularly, section 3301 et seq. of Title 5. 

CODIFICATION 

Provisions that authorized the Commission to ap-

point and fix the compensation of such officers, attor-

neys, examiners, and experts as may be necessary for 

carrying out its functions under this chapter ‘‘without 

regard to the provisions of other laws applicable to the 

employment and compensation of officers and employ-

ees of the United States’’ are omitted as obsolete and 

superseded. 
As to the compensation of such personnel, sections 

1202 and 1204 of the Classification Act of 1949, 63 Stat. 

972, 973, repealed the Classification Act of 1923 and all 

other laws or parts of laws inconsistent with the 1949 

Act. The Classification Act of 1949 was repealed by Pub. 

L. 89–554, Sept. 6, 1966, § 8(a), 80 Stat. 632, and reenacted 

as chapter 51 and subchapter III of chapter 53 of Title 

5, Government Organization and Employees. Section 

5102 of Title 5 contains the applicability provisions of 

the 1949 Act, and section 5103 of Title 5 authorizes the 

Office of Personnel Management to determine the ap-

plicability to specific positions and employees. 
Such appointments are now subject to the civil serv-

ice laws unless specifically excepted by those laws or 

by laws enacted subsequent to Executive Order 8743, 

Apr. 23, 1941, issued by the President pursuant to the 

Act of Nov. 26, 1940, ch. 919, title I, § 1, 54 Stat. 1211, 

which covered most excepted positions into the classi-

fied (competitive) civil service. The Order is set out as 

a note under section 3301 of Title 5. 
‘‘Chapter 51 and subchapter III of chapter 53 of title 

5’’ substituted in text for ‘‘the Classification Act of 

1949, as amended’’ on authority of Pub. L. 89–554, § 7(b), 

Sept. 6, 1966, 80 Stat. 631, the first section of which en-

acted Title 5. 

AMENDMENTS 

1949—Act Oct. 28, 1949, substituted ‘‘Classification Act 

of 1949’’ for ‘‘Classification Act of 1923’’. 

REPEALS 

Act Oct. 28, 1949, ch. 782, cited as a credit to this sec-

tion, was repealed (subject to a savings clause) by Pub. 

L. 89–554, Sept. 6, 1966, § 8, 80 Stat. 632, 655. 

§ 717r. Rehearing and review 

(a) Application for rehearing; time 
Any person, State, municipality, or State 

commission aggrieved by an order issued by the 

Commission in a proceeding under this chapter 

to which such person, State, municipality, or 

State commission is a party may apply for a re-

hearing within thirty days after the issuance of 

such order. The application for rehearing shall 

set forth specifically the ground or grounds 

upon which such application is based. Upon such 

application the Commission shall have power to 

grant or deny rehearing or to abrogate or mod-

ify its order without further hearing. Unless the 

Commission acts upon the application for re-

hearing within thirty days after it is filed, such 

application may be deemed to have been denied. 

No proceeding to review any order of the Com-

mission shall be brought by any person unless 

such person shall have made application to the 

Commission for a rehearing thereon. Until the 

record in a proceeding shall have been filed in a 

court of appeals, as provided in subsection (b) of 

this section, the Commission may at any time, 

upon reasonable notice and in such manner as it 

shall deem proper, modify or set aside, in whole 

or in part, any finding or order made or issued 

by it under the provisions of this chapter. 

(b) Review of Commission order 
Any party to a proceeding under this chapter 

aggrieved by an order issued by the Commission 
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in such proceeding may obtain a review of such 

order in the court of appeals of the United 

States for any circuit wherein the natural-gas 

company to which the order relates is located or 

has its principal place of business, or in the 

United States Court of Appeals for the District 

of Columbia, by filing in such court, within 

sixty days after the order of the Commission 

upon the application for rehearing, a written pe-

tition praying that the order of the Commission 

be modified or set aside in whole or in part. A 

copy of such petition shall forthwith be trans-

mitted by the clerk of the court to any member 

of the Commission and thereupon the Commis-

sion shall file with the court the record upon 

which the order complained of was entered, as 

provided in section 2112 of title 28. Upon the fil-

ing of such petition such court shall have juris-

diction, which upon the filing of the record with 

it shall be exclusive, to affirm, modify, or set 

aside such order in whole or in part. No objec-

tion to the order of the Commission shall be 

considered by the court unless such objection 

shall have been urged before the Commission in 

the application for rehearing unless there is rea-

sonable ground for failure so to do. The finding 

of the Commission as to the facts, if supported 

by substantial evidence, shall be conclusive. If 

any party shall apply to the court for leave to 

adduce additional evidence, and shall show to 

the satisfaction of the court that such addi-

tional evidence is material and that there were 

reasonable grounds for failure to adduce such 

evidence in the proceedings before the Commis-

sion, the court may order such additional evi-

dence to be taken before the Commission and to 

be adduced upon the hearing in such manner and 

upon such terms and conditions as to the court 

may seem proper. The Commission may modify 

its findings as to the facts by reason of the addi-

tional evidence so taken, and it shall file with 

the court such modified or new findings, which 

is supported by substantial evidence, shall be 

conclusive, and its recommendation, if any, for 

the modification or setting aside of the original 

order. The judgment and decree of the court, af-

firming, modifying, or setting aside, in whole or 

in part, any such order of the Commission, shall 

be final, subject to review by the Supreme Court 

of the United States upon certiorari or certifi-

cation as provided in section 1254 of title 28. 

(c) Stay of Commission order 
The filing of an application for rehearing 

under subsection (a) of this section shall not, 

unless specifically ordered by the Commission, 

operate as a stay of the Commission’s order. The 

commencement of proceedings under subsection 

(b) of this section shall not, unless specifically 

ordered by the court, operate as a stay of the 

Commission’s order. 

(d) Judicial review 
(1) In general 

The United States Court of Appeals for the 

circuit in which a facility subject to section 

717b of this title or section 717f of this title is 

proposed to be constructed, expanded, or oper-

ated shall have original and exclusive jurisdic-

tion over any civil action for the review of an 

order or action of a Federal agency (other 

than the Commission) or State administrative 

agency acting pursuant to Federal law to 

issue, condition, or deny any permit, license, 

concurrence, or approval (hereinafter collec-

tively referred to as ‘‘permit’’) required under 

Federal law, other than the Coastal Zone Man-

agement Act of 1972 (16 U.S.C. 1451 et seq.). 

(2) Agency delay 
The United States Court of Appeals for the 

District of Columbia shall have original and 

exclusive jurisdiction over any civil action for 

the review of an alleged failure to act by a 

Federal agency (other than the Commission) 

or State administrative agency acting pursu-

ant to Federal law to issue, condition, or deny 

any permit required under Federal law, other 

than the Coastal Zone Management Act of 1972 

(16 U.S.C. 1451 et seq.), for a facility subject to 

section 717b of this title or section 717f of this 

title. The failure of an agency to take action 

on a permit required under Federal law, other 

than the Coastal Zone Management Act of 

1972, in accordance with the Commission 

schedule established pursuant to section 

717n(c) of this title shall be considered incon-

sistent with Federal law for the purposes of 

paragraph (3). 

(3) Court action 
If the Court finds that such order or action 

is inconsistent with the Federal law governing 

such permit and would prevent the construc-

tion, expansion, or operation of the facility 

subject to section 717b of this title or section 

717f of this title, the Court shall remand the 

proceeding to the agency to take appropriate 

action consistent with the order of the Court. 

If the Court remands the order or action to the 

Federal or State agency, the Court shall set a 

reasonable schedule and deadline for the agen-

cy to act on remand. 

(4) Commission action 
For any action described in this subsection, 

the Commission shall file with the Court the 

consolidated record of such order or action to 

which the appeal hereunder relates. 

(5) Expedited review 
The Court shall set any action brought 

under this subsection for expedited consider-

ation. 

(June 21, 1938, ch. 556, § 19, 52 Stat. 831; June 25, 

1948, ch. 646, § 32(a), 62 Stat. 991; May 24, 1949, ch. 

139, § 127, 63 Stat. 107; Pub. L. 85–791, § 19, Aug. 28, 

1958, 72 Stat. 947; Pub. L. 109–58, title III, § 313(b), 

Aug. 8, 2005, 119 Stat. 689.) 

REFERENCES IN TEXT 

The Coastal Zone Management Act of 1972, referred to 

in subsec. (d)(1), (2), is title III of Pub. L. 89–454, as 

added by Pub. L. 92–583, Oct. 27, 1972, 86 Stat. 1280, as 

amended, which is classified generally to chapter 33 

(§ 1451 et seq.) of Title 16, Conservation. For complete 

classification of this Act to the Code, see Short Title 

note set out under section 1451 of Title 16 and Tables. 

CODIFICATION 

In subsec. (b), ‘‘section 1254 of title 28’’ substituted 

for ‘‘sections 239 and 240 of the Judicial Code, as amend-

ed [28 U.S.C. 346, 347]’’ on authority of act June 25, 1948, 

ch. 646, 62 Stat. 869, the first section of which enacted 

Title 28, Judiciary and Judicial Procedure. 
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1 So in original. The period probably should be a semicolon. 

for the conduct of research and surveys, the prepara-

tion of reports, and other activities necessary to the 

discharge of its duties, and to request from any Federal 

department or agency any information and assistance 

it deems necessary to carry out its functions; required 

the General Services Administration to provide admin-

istrative services for the Commission on a reimburs-

able basis; required the Commission to submit an in-

terim report to the President and the Congress one 

year after it was established and to submit its final re-

port two years after Mar. 16, 1970; terminated the Com-

mission sixty days after the date of the submission of 

its final report; and authorized to be appropriated, out 

of any money in the Treasury not otherwise appro-

priated, such amounts as might be necessary to carry 

out the provisions of Pub. L. 91–213. 

EXECUTIVE ORDER NO. 11507 

Ex. Ord. No. 11507, eff. Feb. 4, 1970, 35 F.R. 2573, which 

related to prevention, control, and abatement of air 

and water pollution at federal facilities was superseded 

by Ex. Ord. No. 11752, eff. Dec. 17, 1973, 38 F.R. 34793, for-

merly set out below. 

EXECUTIVE ORDER NO. 11752 

Ex. Ord. No. 11752, Dec. 17, 1973, 38 F.R. 34793, which 

related to the prevention, control, and abatement of 

environmental pollution at Federal facilities, was re-

voked by Ex. Ord. No. 12088, Oct. 13, 1978, 43 F.R. 47707, 

set out as a note under section 4321 of this title. 

§ 4332. Cooperation of agencies; reports; avail-
ability of information; recommendations; 
international and national coordination of 
efforts 

The Congress authorizes and directs that, to 

the fullest extent possible: (1) the policies, regu-

lations, and public laws of the United States 

shall be interpreted and administered in accord-

ance with the policies set forth in this chapter, 

and (2) all agencies of the Federal Government 

shall— 
(A) utilize a systematic, interdisciplinary 

approach which will insure the integrated use 

of the natural and social sciences and the en-

vironmental design arts in planning and in de-

cisionmaking which may have an impact on 

man’s environment; 
(B) identify and develop methods and proce-

dures, in consultation with the Council on En-

vironmental Quality established by sub-

chapter II of this chapter, which will insure 

that presently unquantified environmental 

amenities and values may be given appro-

priate consideration in decisionmaking along 

with economic and technical considerations; 
(C) include in every recommendation or re-

port on proposals for legislation and other 

major Federal actions significantly affecting 

the quality of the human environment, a de-

tailed statement by the responsible official 

on— 
(i) the environmental impact of the pro-

posed action, 
(ii) any adverse environmental effects 

which cannot be avoided should the proposal 

be implemented, 
(iii) alternatives to the proposed action, 
(iv) the relationship between local short- 

term uses of man’s environment and the 

maintenance and enhancement of long-term 

productivity, and 
(v) any irreversible and irretrievable com-

mitments of resources which would be in-

volved in the proposed action should it be 
implemented. 

Prior to making any detailed statement, the 
responsible Federal official shall consult with 
and obtain the comments of any Federal agen-
cy which has jurisdiction by law or special ex-
pertise with respect to any environmental im-
pact involved. Copies of such statement and 
the comments and views of the appropriate 
Federal, State, and local agencies, which are 
authorized to develop and enforce environ-
mental standards, shall be made available to 
the President, the Council on Environmental 
Quality and to the public as provided by sec-
tion 552 of title 5, and shall accompany the 
proposal through the existing agency review 
processes; 

(D) Any detailed statement required under 
subparagraph (C) after January 1, 1970, for any 
major Federal action funded under a program 
of grants to States shall not be deemed to be 
legally insufficient solely by reason of having 
been prepared by a State agency or official, if: 

(i) the State agency or official has state-
wide jurisdiction and has the responsibility 
for such action, 

(ii) the responsible Federal official fur-
nishes guidance and participates in such 
preparation, 

(iii) the responsible Federal official inde-
pendently evaluates such statement prior to 
its approval and adoption, and 

(iv) after January 1, 1976, the responsible 
Federal official provides early notification 
to, and solicits the views of, any other State 
or any Federal land management entity of 
any action or any alternative thereto which 
may have significant impacts upon such 
State or affected Federal land management 
entity and, if there is any disagreement on 
such impacts, prepares a written assessment 
of such impacts and views for incorporation 
into such detailed statement. 

The procedures in this subparagraph shall not 
relieve the Federal official of his responsibil-
ities for the scope, objectivity, and content of 
the entire statement or of any other respon-
sibility under this chapter; and further, this 
subparagraph does not affect the legal suffi-
ciency of statements prepared by State agen-
cies with less than statewide jurisdiction.1 

(E) study, develop, and describe appropriate 
alternatives to recommended courses of action 
in any proposal which involves unresolved 
conflicts concerning alternative uses of avail-
able resources; 

(F) recognize the worldwide and long-range 
character of environmental problems and, 
where consistent with the foreign policy of the 
United States, lend appropriate support to ini-
tiatives, resolutions, and programs designed to 
maximize international cooperation in antici-
pating and preventing a decline in the quality 
of mankind’s world environment; 

(G) make available to States, counties, mu-
nicipalities, institutions, and individuals, ad-

vice and information useful in restoring, 

maintaining, and enhancing the quality of the 

environment; 
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(H) initiate and utilize ecological informa-

tion in the planning and development of re-

source-oriented projects; and 
(I) assist the Council on Environmental 

Quality established by subchapter II of this 

chapter. 

(Pub. L. 91–190, title I, § 102, Jan. 1, 1970, 83 Stat. 

853; Pub. L. 94–83, Aug. 9, 1975, 89 Stat. 424.) 

AMENDMENTS 

1975—Subpars. (D) to (I). Pub. L. 94–83 added subpar. 

(D) and redesignated former subpars. (D) to (H) as (E) 

to (I), respectively. 

CERTAIN COMMERCIAL SPACE LAUNCH ACTIVITIES 

Pub. L. 104–88, title IV, § 401, Dec. 29, 1995, 109 Stat. 

955, provided that: ‘‘The licensing of a launch vehicle or 

launch site operator (including any amendment, exten-

sion, or renewal of the license) under chapter 701 of 

title 49, United States Code, shall not be considered a 

major Federal action for purposes of section 102(C) of 

the National Environmental Policy Act of 1969 (42 

U.S.C. 4332(C)) if— 
‘‘(1) the Department of the Army has issued a per-

mit for the activity; and 
‘‘(2) the Army Corps of Engineers has found that 

the activity has no significant impact.’’ 

EX. ORD. NO. 13352. FACILITATION OF COOPERATIVE 

CONSERVATION 

Ex. Ord. No. 13352, Aug. 26, 2004, 69 F.R. 52989, pro-

vided: 
By the authority vested in me as President by the 

Constitution and the laws of the United States of 

America, it is hereby ordered as follows: 
SECTION 1. Purpose. The purpose of this order is to en-

sure that the Departments of the Interior, Agriculture, 

Commerce, and Defense and the Environmental Protec-

tion Agency implement laws relating to the environ-

ment and natural resources in a manner that promotes 

cooperative conservation, with an emphasis on appro-

priate inclusion of local participation in Federal deci-

sionmaking, in accordance with their respective agency 

missions, policies, and regulations. 
SEC. 2. Definition. As used in this order, the term ‘‘co-

operative conservation’’ means actions that relate to 

use, enhancement, and enjoyment of natural resources, 

protection of the environment, or both, and that in-

volve collaborative activity among Federal, State, 

local, and tribal governments, private for-profit and 

nonprofit institutions, other nongovernmental entities 

and individuals. 
SEC. 3. Federal Activities. To carry out the purpose of 

this order, the Secretaries of the Interior, Agriculture, 

Commerce, and Defense and the Administrator of the 

Environmental Protection Agency shall, to the extent 

permitted by law and subject to the availability of ap-

propriations and in coordination with each other as ap-

propriate: 
(a) carry out the programs, projects, and activities of 

the agency that they respectively head that implement 

laws relating to the environment and natural resources 

in a manner that: 
(i) facilitates cooperative conservation; 
(ii) takes appropriate account of and respects the 

interests of persons with ownership or other legally 

recognized interests in land and other natural re-

sources; 
(iii) properly accommodates local participation in 

Federal decisionmaking; and 
(iv) provides that the programs, projects, and ac-

tivities are consistent with protecting public health 

and safety; 
(b) report annually to the Chairman of the Council on 

Environmental Quality on actions taken to implement 

this order; and 
(c) provide funding to the Office of Environmental 

Quality Management Fund (42 U.S.C. 4375) for the Con-

ference for which section 4 of this order provides. 

SEC. 4. White House Conference on Cooperative Con-

servation. The Chairman of the Council on Environ-

mental Quality shall, to the extent permitted by law 

and subject to the availability of appropriations: 

(a) convene not later than 1 year after the date of 

this order, and thereafter at such times as the Chair-

man deems appropriate, a White House Conference on 

Cooperative Conservation (Conference) to facilitate the 

exchange of information and advice relating to (i) coop-

erative conservation and (ii) means for achievement of 

the purpose of this order; and 

(b) ensure that the Conference obtains information in 

a manner that seeks from Conference participants their 

individual advice and does not involve collective judg-

ment or consensus advice or deliberation. 

SEC. 5. General Provision. This order is not intended 

to, and does not, create any right or benefit, sub-

stantive or procedural, enforceable at law or in equity 

by any party against the United States, its depart-

ments, agencies, instrumentalities or entities, its offi-

cers, employees or agents, or any other person. 

GEORGE W. BUSH. 

§ 4333. Conformity of administrative procedures 
to national environmental policy 

All agencies of the Federal Government shall 

review their present statutory authority, admin-

istrative regulations, and current policies and 

procedures for the purpose of determining 

whether there are any deficiencies or inconsist-

encies therein which prohibit full compliance 

with the purposes and provisions of this chapter 

and shall propose to the President not later than 

July 1, 1971, such measures as may be necessary 

to bring their authority and policies into con-

formity with the intent, purposes, and proce-

dures set forth in this chapter. 

(Pub. L. 91–190, title I, § 103, Jan. 1, 1970, 83 Stat. 

854.) 

§ 4334. Other statutory obligations of agencies 

Nothing in section 4332 or 4333 of this title 

shall in any way affect the specific statutory ob-

ligations of any Federal agency (1) to comply 

with criteria or standards of environmental 

quality, (2) to coordinate or consult with any 

other Federal or State agency, or (3) to act, or 

refrain from acting contingent upon the recom-

mendations or certification of any other Federal 

or State agency. 

(Pub. L. 91–190, title I, § 104, Jan. 1, 1970, 83 Stat. 

854.) 

§ 4335. Efforts supplemental to existing author-
izations 

The policies and goals set forth in this chapter 

are supplementary to those set forth in existing 

authorizations of Federal agencies. 

(Pub. L. 91–190, title I, § 105, Jan. 1, 1970, 83 Stat. 

854.) 

SUBCHAPTER II—COUNCIL ON 

ENVIRONMENTAL QUALITY 

§ 4341. Omitted 

CODIFICATION 

Section, Pub. L. 91–190, title II, § 201, Jan. 1, 1970, 83 

Stat. 854, which required the President to transmit to 

Congress annually an Environmental Quality Report, 

terminated, effective May 15, 2000, pursuant to section 

3003 of Pub. L. 104–66, as amended, set out as a note 
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CODIFICATION 

Section was not enacted as part of act Feb. 25, 1920, 

ch. 85, 41 Stat. 437, known as the Mineral Leasing Act, 

which comprises this chapter. 

§ 185. Rights-of-way for pipelines through Fed-
eral lands 

(a) Grant of authority 
Rights-of-way through any Federal lands may 

be granted by the Secretary of the Interior or 

appropriate agency head for pipeline purposes 

for the transportation of oil, natural gas, syn-

thetic liquid or gaseous fuels, or any refined 

product produced therefrom to any applicant 

possessing the qualifications provided in section 

181 of this title in accordance with the provi-

sions of this section. 

(b) Definitions 
(1) For the purposes of this section ‘‘Federal 

lands’’ means all lands owned by the United 

States except lands in the National Park Sys-

tem, lands held in trust for an Indian or Indian 

tribe, and lands on the Outer Continental Shelf. 

A right-of-way through a Federal reservation 

shall not be granted if the Secretary or agency 

head determines that it would be inconsistent 

with the purposes of the reservation. 

(2) ‘‘Secretary’’ means the Secretary of the In-

terior. 

(3) ‘‘Agency head’’ means the head of any Fed-

eral department or independent Federal office or 

agency, other than the Secretary of the Interior, 

which has jurisdiction over Federal lands. 

(c) Inter-agency coordination 
(1) Where the surface of all of the Federal 

lands involved in a proposed right-of-way or per-

mit is under the jurisdiction of one Federal 

agency, the agency head, rather than the Sec-

retary, is authorized to grant or renew the 

right-of-way or permit for the purposes set forth 

in this section. 

(2) Where the surface of the Federal lands in-

volved is administered by the Secretary or by 

two or more Federal agencies, the Secretary is 

authorized, after consultation with the agencies 

involved, to grant or renew rights-of-way or per-

mits through the Federal lands involved. The 

Secretary may enter into interagency agree-

ments with all other Federal agencies having ju-

risdiction over Federal lands for the purpose of 

avoiding duplication, assigning responsibility, 

expediting review of rights-of-way or permit ap-

plications, issuing joint regulations, and assur-

ing a decision based upon a comprehensive re-

view of all factors involved in any right-of-way 

or permit application. Each agency head shall 

administer and enforce the provisions of this 

section, appropriate regulations, and the terms 

and conditions of rights-of-way or permits inso-

far as they involve Federal lands under the 

agency head’s jurisdiction. 

(d) Width limitations 
The width of a right-of-way shall not exceed 

fifty feet plus the ground occupied by the pipe-

line (that is, the pipe and its related facilities) 

unless the Secretary or agency head finds, and 

records the reasons for his finding, that in his 

judgment a wider right-of-way is necessary for 

operation and maintenance after construction, 

or to protect the environment or public safety. 

Related facilities include but are not limited to 

valves, pump stations, supporting structures, 

bridges, monitoring and communication devices, 

surge and storage tanks, terminals, roads, air-

strips and campsites and they need not nec-

essarily be connected or contiguous to the pipe 

and may be the subjects of separate rights-of- 

way. 

(e) Temporary permits 
A right-of-way may be supplemented by such 

temporary permits for the use of Federal lands 

in the vicinity of the pipeline as the Secretary 

or agency head finds are necessary in connection 

with construction, operation, maintenance, or 

termination of the pipeline, or to protect the 

natural environment or public safety. 

(f) Regulatory authority 
Rights-of-way or permits granted or renewed 

pursuant to this section shall be subject to regu-

lations promulgated in accord with the provi-

sions of this section and shall be subject to such 

terms and conditions as the Secretary or agency 

head may prescribe regarding extent, duration, 

survey, location, construction, operation, main-

tenance, use, and termination. 

(g) Pipeline safety 
The Secretary or agency head shall impose re-

quirements for the operation of the pipeline and 

related facilities in a manner that will protect 

the safety of workers and protect the public 

from sudden ruptures and slow degradation of 

the pipeline. 

(h) Environmental protection 
(1) Nothing in this section shall be construed 

to amend, repeal, modify, or change in any way 

the requirements of section 102(2)(C) [42 U.S.C. 

4332(2)(C)] or any other provision of the National 

Environmental Policy Act of 1969 [42 U.S.C. 4321 

et seq.]. 

(2) The Secretary or agency head, prior to 

granting a right-of-way or permit pursuant to 

this section for a new project which may have a 

significant impact on the environment, shall re-

quire the applicant to submit a plan of construc-

tion, operation, and rehabilitation for such 

right-of-way or permit which shall comply with 

this section. The Secretary or agency head shall 

issue regulations or impose stipulations which 

shall include, but shall not be limited to: (A) re-

quirements for restoration, revegetation, and 

curtailment of erosion of the surface of the land; 

(B) requirements to insure that activities in 

connection with the right-of-way or permit will 

not violate applicable air and water quality 

standards nor related facility siting standards 

established by or pursuant to law; (C) require-

ments designed to control or prevent (i) damage 

to the environment (including damage to fish 

and wildlife habitat), (ii) damage to public or 

private property, and (iii) hazards to public 

health and safety; and (D) requirements to pro-

tect the interests of individuals living in the 

general area of the right-of-way or permit who 

rely on the fish, wildlife, and biotic resources of 

the area for subsistence purposes. Such regula-

tions shall be applicable to every right-of-way or 
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permit granted pursuant to this section, and 
may be made applicable by the Secretary or 
agency head to existing rights-of-way or per-
mits, or rights-of-way or permits to be renewed 
pursuant to this section. 

(i) Disclosure 
If the applicant is a partnership, corporation, 

association, or other business entity, the Sec-
retary or agency head shall require the appli-
cant to disclose the identity of the participants 
in the entity. Such disclosure shall include 
where applicable (1) the name and address of 
each partner, (2) the name and address of each 
shareholder owning 3 per centum or more of the 
shares, together with the number and percent-
age of any class of voting shares of the entity 
which such shareholder is authorized to vote, 
and (3) the name and address of each affiliate of 
the entity together with, in the case of an affili-
ate controlled by the entity, the number of 
shares and the percentage of any class of voting 
stock of that affiliate owned, directly or indi-
rectly, by that entity, and, in the case of an af-
filiate which controls that entity, the number of 
shares and the percentage of any class of voting 
stock of that entity owned, directly or indi-
rectly, by the affiliate. 

(j) Technical and financial capability 
The Secretary or agency head shall grant or 

renew a right-of-way or permit under this sec-
tion only when he is satisfied that the applicant 
has the technical and financial capability to 
construct, operate, maintain, and terminate the 
project for which the right-of-way or permit is 
requested in accordance with the requirements 
of this section. 

(k) Public hearings 
The Secretary or agency head by regulation 

shall establish procedures, including public 
hearings where appropriate, to give Federal, 
State, and local government agencies and the 
public adequate notice and an opportunity to 
comment upon right-of-way applications filed 
after the date of enactment of this subsection. 

(l) Reimbursement of costs 
The applicant for a right-of-way or permit 

shall reimburse the United States for adminis-
trative and other costs incurred in processing 
the application, and the holder of a right-of-way 
or permit shall reimburse the United States for 
the costs incurred in monitoring the construc-
tion, operation, maintenance, and termination 
of any pipeline and related facilities on such 
right-of-way or permit area and shall pay annu-
ally in advance the fair market rental value of 
the right-of-way or permit, as determined by the 
Secretary or agency head. 

(m) Bonding 
Where he deems it appropriate the Secretary 

or agency head may require a holder of a right- 
of-way or permit to furnish a bond, or other se-
curity, satisfactory to the Secretary or agency 
head to secure all or any of the obligations im-
posed by the terms and conditions of the right- 
of-way or permit or by any rule or regulation of 
the Secretary or agency head. 

(n) Duration of grant 
Each right-of-way or permit granted or re-

newed pursuant to this section shall be limited 

to a reasonable term in light of all circum-

stances concerning the project, but in no event 

more than thirty years. In determining the du-

ration of a right-of-way the Secretary or agency 

head shall, among other things, take into con-

sideration the cost of the facility, its useful life, 

and any public purpose it serves. The Secretary 

or agency head shall renew any right-of-way, in 

accordance with the provisions of this section, 

so long as the project is in commercial oper-

ation and is operated and maintained in accord-

ance with all of the provisions of this section. 

(o) Suspension or termination of right-of-way 
(1) Abandonment of a right-of-way or non-

compliance with any provision of this section 

may be grounds for suspension or termination of 

the right-of-way if (A) after due notice to the 

holder of the right-of-way, (B) a reasonable op-

portunity to comply with this section, and (C) 

an appropriate administrative proceeding pursu-

ant to section 554 of title 5, the Secretary or 

agency head determines that any such ground 

exists and that suspension or termination is jus-

tified. No administrative proceeding shall be re-

quired where the right-of-way by its terms pro-

vides that it terminates on the occurrence of a 

fixed or agreed upon condition, event, or time. 

(2) If the Secretary or agency head determines 

that an immediate temporary suspension of ac-

tivities within a right-of-way or permit area is 

necessary to protect public health or safety or 

the environment, he may abate such activities 

prior to an administrative proceeding. 

(3) Deliberate failure of the holder to use the 

right-of-way for the purpose for which it was 

granted or renewed for any continuous two-year 

period shall constitute a rebuttable presumption 

of abandonment of the right-of-way: Provided, 

That where the failure to use the right-of-way is 

due to circumstances not within the holder’s 

control the Secretary or agency head is not re-

quired to commence proceedings to suspend or 

terminate the right-of-way. 

(p) Joint use of rights-of-way 
In order to minimize adverse environmental 

impacts and the proliferation of separate rights- 

of-way across Federal lands, the utilization of 

rights-of-way in common shall be required to 

the extent practical, and each right-of-way or 

permit shall reserve to the Secretary or agency 

head the right to grant additional rights-of-way 

or permits for compatible uses on or adjacent to 

rights-of-way or permit area granted pursuant 

to this section. 

(q) Statutes 
No rights-of-way for the purposes provided for 

in this section shall be granted or renewed 

across Federal lands except under and subject to 

the provisions, limitations, and conditions of 

this section. Any application for a right-of-way 

filed under any other law prior to the effective 

date of this provision may, at the applicant’s op-

tion, be considered as an application under this 

section. The Secretary or agency head may re-

quire the applicant to submit any additional in-

formation he deems necessary to comply with 

the requirements of this section. 
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(r) Common carriers 
(1) Pipelines and related facilities authorized 

under this section shall be constructed, oper-
ated, and maintained as common carriers. 

(2)(A) The owners or operators of pipelines 
subject to this section shall accept, convey, 
transport, or purchase without discrimination 
all oil or gas delivered to the pipeline without 
regard to whether such oil or gas was produced 

on Federal or non-Federal lands. 
(B) In the case of oil or gas produced from Fed-

eral lands or from the resources on the Federal 

lands in the vicinity of the pipeline, the Sec-

retary may, after a full hearing with due notice 

thereof to the interested parties and a proper 

finding of facts, determine the proportionate 

amounts to be accepted, conveyed, transported 

or purchased. 
(3)(A) The common carrier provisions of this 

section shall not apply to any natural gas pipe-

line operated by any person subject to regula-

tion under the Natural Gas Act [15 U.S.C. 717 et 

seq.] or by any public utility subject to regula-

tion by a State or municipal regulatory agency 

having jurisdiction to regulate the rates and 

charges for the sale of natural gas to consumers 

within the State or municipality. 
(B) Where natural gas not subject to State 

regulatory or conservation laws governing its 

purchase by pipelines is offered for sale, each 

such pipeline shall purchase, without discrimi-

nation, any such natural gas produced in the vi-

cinity of the pipeline. 
(4) The Government shall in express terms re-

serve and shall provide in every lease of oil 

lands under this chapter that the lessee, as-

signee, or beneficiary, if owner or operator of a 

controlling interest in any pipeline or of any 

company operating the pipeline which may be 

operated accessible to the oil derived from lands 

under such lease, shall at reasonable rates and 

without discrimination accept and convey the 

oil of the Government or of any citizen or com-

pany not the owner of any pipeline operating a 

lease or purchasing gas or oil under the provi-

sions of this chapter. 
(5) Whenever the Secretary has reason to be-

lieve that any owner or operator subject to this 

section is not operating any oil or gas pipeline 

in complete accord with its obligations as a 

common carrier hereunder, he may request the 

Attorney General to prosecute an appropriate 

proceeding before the Secretary of Energy or 

Federal Energy Regulatory Commission or any 

appropriate State agency or the United States 

district court for the district in which the pipe-

line or any part thereof is located, to enforce 

such obligation or to impose any penalty pro-

vided therefor, or the Secretary may, by pro-

ceeding as provided in this section, suspend or 

terminate the said grant of right-of-way for non-

compliance with the provisions of this section. 
(6) The Secretary or agency head shall require, 

prior to granting or renewing a right-of-way, 

that the applicant submit and disclose all plans, 

contracts, agreements, or other information or 

material which he deems necessary to determine 

whether a right-of-way shall be granted or re-

newed and the terms and conditions which 

should be included in the right-of-way. Such in-

formation may include, but is not limited to: (A) 

conditions for, and agreements among owners or 

operators, regarding the addition of pumping fa-

cilities, looping, or otherwise increasing the 

pipeline or terminal’s throughput capacity in re-

sponse to actual or anticipated increases in de-

mand; (B) conditions for adding or abandoning 

intake, offtake, or storage points or facilities; 

and (C) minimum shipment or purchase tenders. 

(s) Exports of Alaskan North Slope oil 
(1) Subject to paragraphs (2) through (6) of this 

subsection and notwithstanding any other provi-

sion of this chapter or any other provision of 

law (including any regulation) applicable to the 

export of oil transported by pipeline over right- 

of-way granted pursuant to section 1652 of title 

43, such oil may be exported unless the Presi-

dent finds that exportation of this oil is not in 

the national interest. The President shall make 

his national interest determination within five 

months of November 28, 1995. In evaluating 

whether exports of this oil are in the national 

interest, the President shall at a minimum con-

sider— 
(A) whether exports of this oil would dimin-

ish the total quantity or quality of petroleum 

available to the United States; 
(B) the results of an appropriate environ-

mental review, including consideration of ap-

propriate measures to mitigate any potential 

adverse effects of exports of this oil on the en-

vironment, which shall be completed within 

four months of November 28, 1995; and 
(C) whether exports of this oil are likely to 

cause sustained material oil supply shortages 

or sustained oil prices significantly above 

world market levels that would cause sus-

tained material adverse employment effects in 

the United States or that would cause sub-

stantial harm to consumers, including non-

contiguous States and Pacific territories. 

If the President determines that exports of this 

oil are in the national interest, he may impose 

such terms and conditions (other than a volume 

limitation) as are necessary or appropriate to 

ensure that such exports are consistent with the 

national interest. 
(2) Except in the case of oil exported to a 

country with which the United States entered 

into a bilateral international oil supply agree-

ment before November 26, 1979, or to a country 

pursuant to the International Emergency Oil 

Sharing Plan of the International Energy Agen-

cy, any oil transported by pipeline over right-of- 

way granted pursuant to section 1652 of title 43 

shall, when exported, be transported by a vessel 

documented under the laws of the United States 

and owned by a citizen of the United States (as 

determined in accordance with section 50501 of 

title 46). 
(3) Nothing in this subsection shall restrict 

the authority of the President under the Con-

stitution, the International Emergency Eco-

nomic Powers Act (50 U.S.C. 1701 et seq.), the 

National Emergencies Act (50 U.S.C. 1601 et 

seq.), or Part B of title II of the Energy Policy 

and Conservation Act (42 U.S.C. 6271–76) to pro-

hibit exports. 
(4) The Secretary of Commerce shall issue any 

rules necessary for implementation of the Presi-

dent’s national interest determination, includ-
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1 So in original. Probably should be ‘‘National Environmental 

Policy Act of 1969 (Public Law 91–190; 42 U.S.C. 4332(2)(C))’’. 

ing any licensing requirements and conditions, 
within 30 days of the date of such determination 

by the President. The Secretary of Commerce 

shall consult with the Secretary of Energy in 

administering the provisions of this subsection. 
(5) If the Secretary of Commerce finds that ex-

porting oil under authority of this subsection 

has caused sustained material oil supply short-

ages or sustained oil prices significantly above 

world market levels and further finds that these 

supply shortages or price increases have caused 

or are likely to cause sustained material adverse 

employment effects in the United States, the 

Secretary of Commerce, in consultation with 

the Secretary of Energy, shall recommend, and 

the President may take, appropriate action con-

cerning exports of this oil, which may include 

modifying or revoking authority to export such 

oil. 
(6) Administrative action under this sub-

section is not subject to sections 551 and 553 

through 559 of title 5. 

(t) Existing rights-of-way 
The Secretary or agency head may ratify and 

confirm any right-of-way or permit for an oil or 

gas pipeline or related facility that was granted 

under any provision of law before the effective 

date of this subsection, if it is modified by mu-

tual agreement to comply to the extent prac-

tical with the provisions of this section. Any ac-

tion taken by the Secretary or agency head pur-

suant to this subsection shall not be considered 

a major Federal action requiring a detailed 

statement pursuant to section 102(2)(C) of the 

National Environmental Policy Act of 1970 (Pub-

lic Law 90–190; 42 U.S.C. 4321).1 

(u) Limitations on export 
Any domestically produced crude oil trans-

ported by pipeline over rights-of-way granted 

pursuant to this section, except such crude oil 

which is either exchanged in similar quantity 

for convenience or increased efficiency of trans-

portation with persons or the government of an 

adjacent foreign state, or which is temporarily 

exported for convenience or increased efficiency 

of transportation across parts of an adjacent for-

eign state and reenters the United States, shall 

be subject to all of the limitations and licensing 

requirements of the Export Administration Act 

of 1979 (50 U.S.C. App. 2401 and following) and, in 

addition, before any crude oil subject to this 

section may be exported under the limitations 

and licensing requirements and penalty and en-

forcement provisions of the Export Administra-

tion Act of 1979 the President must make and 

publish an express finding that such exports will 

not diminish the total quantity or quality of pe-

troleum available to the United States, and are 

in the national interest and are in accord with 

the provisions of the Export Administration Act 

of 1979: Provided, That the President shall sub-

mit reports to the Congress containing findings 

made under this section, and after the date of 

receipt of such report Congress shall have a pe-

riod of sixty calendar days, thirty days of which 

Congress must have been in session, to consider 

whether exports under the terms of this section 

are in the national interest. If the Congress 

within this time period passes a concurrent res-

olution of disapproval stating disagreement 

with the President’s finding concerning the na-

tional interest, further exports made pursuant 

to the aforementioned Presidential findings 

shall cease. 

(v) State standards 
The Secretary or agency head shall take into 

consideration and to the extent practical com-

ply with State standards for right-of-way con-

struction, operation, and maintenance. 

(w) Reports 
(1) The Secretary and other appropriate agen-

cy heads shall report to the Committee on Natu-

ral Resources of the United States House of Rep-

resentatives and the Committee on Energy and 

Natural Resources of the United States Senate 

annually on the administration of this section 

and on the safety and environmental require-

ments imposed pursuant thereto. 

(2) The Secretary or agency head shall 

promptly notify the Committee on Natural Re-

sources of the United States House of Represent-

atives and the Committee on Energy and Natu-

ral Resources of the United States Senate upon 

receipt of an application for a right-of-way for a 

pipeline twenty-four inches or more in diameter, 

and no right-of-way for such a pipeline shall be 

granted until a notice of intention to grant the 

right-of-way, together with the Secretary’s or 

agency head’s detailed findings as to the terms 

and conditions he proposes to impose, has been 

submitted to such committees. 

(3) Periodically, but at least once a year, the 

Secretary of the Department of Transportation 

shall cause the examination of all pipelines and 

associated facilities on Federal lands and shall 

cause the prompt reporting of any potential 

leaks or safety problems. 

(x) Liability 
(1) The Secretary or agency head shall promul-

gate regulations and may impose stipulations 

specifying the extent to which holders of rights- 

of-way and permits under this chapter shall be 

liable to the United States for damage or injury 

incurred by the United States in connection 

with the right-of-way or permit. Where the 

right-of-way or permit involves lands which are 

under the exclusive jurisdiction of the Federal 

Government, the Secretary or agency head shall 

promulgate regulations specifying the extent to 

which holders shall be liable to third parties for 

injuries incurred in connection with the right- 

of-way or permit. 

(2) The Secretary or agency head may, by reg-

ulation or stipulation, impose a standard of 

strict liability to govern activities taking place 

on a right-of-way or permit area which the Sec-

retary or agency head determines, in his discre-

tion, to present a foreseeable hazard or risk of 

danger to the United States. 

(3) Regulations and stipulations pursuant to 

this subsection shall not impose strict liability 

for damage or injury resulting from (A) an act of 

war, or (B) negligence of the United States. 

(4) Any regulation or stipulation imposing li-

ability without fault shall include a maximum 

limitation on damages commensurate with the 
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foreseeable risks or hazards presented. Any li-

ability for damage or injury in excess of this 

amount shall be determined by ordinary rules of 

negligence. 

(5) The regulations and stipulations shall also 

specify the extent to which such holders shall 

indemnify or hold harmless the United States 

for liability, damage, or claims arising in con-

nection with the right-of-way or permit. 

(6) Any regulation or stipulation promulgated 

or imposed pursuant to this section shall pro-

vide that all owners of any interest in, and all 

affiliates or subsidiaries of any holder of, a 

right-of-way or permit shall be liable to the 

United States in the event that a claim for dam-

age or injury cannot be collected from the hold-

er. 

(7) In any case where liability without fault is 

imposed pursuant to this subsection and the 

damages involved were caused by the negligence 

of a third party, the rules of subrogation shall 

apply in accordance with the law of the jurisdic-

tion where the damage occurred. 

(y) Antitrust laws 
The grant of a right-of-way or permit pursuant 

to this section shall grant no immunity from 

the operation of the Federal antitrust laws. 

(Feb. 25, 1920, ch. 85, § 28, 41 Stat. 449; Aug. 21, 

1935, ch. 599, § 1, 49 Stat. 678; Aug. 12, 1953, ch. 408, 

67 Stat. 557; Pub. L. 93–153, title I, § 101, Nov. 16, 

1973, 87 Stat. 576; Pub. L. 95–91, title III, §§ 301(b), 

306, title IV, § 402(a), (b), title VII, §§ 703, 707, 

Aug. 4, 1977, 91 Stat. 578, 581, 583, 584, 606, 607; 

Pub. L. 99–64, title I, § 123(b), July 12, 1985, 99 

Stat. 156; Pub. L. 101–475, § 1, Oct. 30, 1990, 104 

Stat. 1102; Pub. L. 103–437, § 11(a)(1), Nov. 2, 1994, 

108 Stat. 4589; Pub. L. 104–58, title II, § 201, Nov. 

28, 1995, 109 Stat. 560; Pub. L. 104–66, title I, 

§ 1121(k), Dec. 21, 1995, 109 Stat. 724.) 

REFERENCES IN TEXT 

The National Environmental Policy Act of 1969, re-

ferred to in subsec. (h)(1), is Pub. L. 91–190, Jan 1, 1970, 

83 Stat. 852, as amended, which is classified generally 

to chapter 55 (§ 4321 et seq.) of Title 42, The Public 

Health and Welfare. For complete classification of this 

Act to the Code, see Short Title note set out under sec-

tion 4321 of Title 42 and Tables. 

The date of enactment of this subsection, referred to 

in subsec. (k), the effective date of this provision, re-

ferred to in subsec. (q), and the effective date of this 

subsection, referred to in subsec. (t), probably mean the 

date of approval of Pub. L. 93–153, which was Nov. 16, 

1973. 

The Natural Gas Act, referred to in subsec. (r)(3)(A), 

is act June 21, 1938, ch. 556, 52 Stat. 821, as amended, 

which is classified generally to chapter 15B (§ 717 et 

seq.) of Title 15, Commerce and Trade. For complete 

classification of this Act to the Code, see section 717w 

of Title 15 and Tables. 

The International Emergency Economic Powers Act, 

referred to in subsec. (s)(3), is title II of Pub. L. 95–223, 

Dec. 28, 1977, 91 Stat. 1626, as amended, which is classi-

fied generally to chapter 35 (§ 1701 et seq.) of Title 50, 

War and National Defense. For complete classification 

of this Act to the Code, see Short Title note set out 

under section 1701 of Title 50 and Tables. 

The National Emergencies Act, referred to in subsec. 

(s)(3), is Pub. L. 94–412, Sept. 14, 1976, 90 Stat. 1255, as 

amended, which is classified principally to chapter 34 

(§ 1601 et seq.) of Title 50. For complete classification of 

this Act to the Code, see Short Title note set out under 

section 1601 of Title 50 and Tables. 

The Energy Policy and Conservation Act, referred to 

in subsec. (s)(3), is Pub. L. 94–163, Dec. 22, 1975, 89 Stat. 

871, as amended. Part B of title II of the Act is classi-

fied generally to part B (§ 6271 et seq.) of subchapter II 

of chapter 77 of Title 42, The Public Health and Welfare. 

For complete classification of this Act to the Code, see 

Short Title note set out under section 6201 of Title 42 

and Tables. 
The Export Administration Act of 1979, referred to in 

subsec. (u), is Pub. L. 96–72, Sept. 29, 1979, 93 Stat. 503, 

as amended, which is classified principally to section 

2401 et seq. of Title 50, Appendix, War and National De-

fense. For complete classification of this Act to the 

Code, see Short Title note set out under section 2401 of 

Title 50, Appendix, and Tables. 

CODIFICATION 

In subsec. (s)(2), ‘‘section 50501 of title 46’’ substituted 

for ‘‘section 2 of the Shipping Act, 1916 (46 U.S.C. App. 

802)’’ on authority of Pub. L. 109–304, § 18(c), Oct. 6, 2006, 

120 Stat. 1709, which Act enacted section 50501 of Title 

46, Shipping. 

AMENDMENTS 

1995—Subsec. (s). Pub. L. 104–58 amended heading and 

text of subsec. (s) generally. Prior to amendment, sub-

sec. (s) provided that the Secretary of Interior, in con-

sultation with Federal and State agencies, review need 

for national system of transportation and utility cor-

ridors across Federal lands and report to Congress and 

the President by July 1, 1975. 
Subsec. (w)(4). Pub. L. 104–66 struck out par. (4) which 

read as follows: ‘‘The Secretary of the Department of 

Transportation shall report annually to the President, 

the Congress, the Secretary of the Interior, and the 

Secretary of Energy any potential dangers of or actual 

explosions, or potential or actual spillage on Federal 

lands and shall include in such report a statement of 

corrective action taken to prevent such explosion or 

spillage.’’ 
1994—Subsec. (w)(1), (2). Pub. L. 103–437 substituted 

‘‘Natural Resources’’ for ‘‘Interior and Insular Affairs’’ 

before ‘‘of the United States House’’. 
1990—Subsec. (w)(1). Pub. L. 101–475, § 1(a), substituted 

‘‘Committee on Interior and Insular Affairs of the 

United States House of Representatives and the Com-

mittee on Energy and Natural Resources of the United 

States Senate’’ for ‘‘House and Senate Committees on 

Interior and Insular Affairs’’. 
Subsec. (w)(2). Pub. L. 101–475, § 1(b), amended par. (2) 

generally. Prior to amendment, par. (2) read as follows: 

‘‘The Secretary or agency head shall notify the House 

and Senate Committees on Interior and Insular Affairs 

promptly upon receipt of an application for a right-of- 

way for a pipeline twenty-four inches or more in diame-

ter, and no right-of-way for such a pipeline shall be 

granted until sixty days (not counting days on which 

the House of Representatives or the Senate has ad-

journed for more than three days) after a notice of in-

tention to grant the right-of-way, together with the 

Secretary’s or agency head’s detailed findings as to 

terms and conditions he proposes to impose, has been 

submitted to such committees, unless each committee 

by resolution waives the waiting period.’’ 
1985—Subsec. (u). Pub. L. 99–64 substituted ‘‘Export 

Administration Act of 1979 (50 U.S.C. App. 2401 and fol-

lowing)’’ for ‘‘Export Administration Act of 1969 (Act of 

December 30, 1969; 83 Stat. 841)’’ and ‘‘Export Adminis-

tration Act of 1979’’ for ‘‘Export Administration Act of 

1969’’ in two places. 
1973—Pub. L. 93–153 completely rewrote the section 

substituting 25 subsecs. lettered (a) through (y) cover-

ing all aspects of the granting of rights-of-way for pipe-

lines through Federal lands for the former single unlet-

tered paragraph under which rights-of-way of 25 feet on 

each side of the pipeline could be granted and under 

which the pipeline was to be operated as a common car-

rier. 
1953—Act Aug. 12, 1953, permitted companies subject 

to Federal regulation, or public utilities subject to 
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Commission fully concerning the oper-
ation, sales, service, construction, ex-
tension, or acquisition for which a cer-
tificate is requested or the abandon-
ment for which permission and ap-
proval is requested. Some applications 
may be of such character that an ab-
breviated application may be justified 
under the provisions of § 157.7. Applica-
tions for permission and approval to 
abandon pursuant to section 7(b) of the 
Act shall conform to § 157.18 and to 
such other requirements of this part as 
may be pertinent. However, every ap-
plicant shall file all pertinent data and 
information necessary for a full and 
complete understanding of the pro-
posed project, including its effect upon 
applicant’s present and future oper-
ations and whether, and at what dock-
et, applicant has previously applied for 

authorization to serve any portion of 

the market contemplated by the pro-

posed project and the nature and dis-

position of such other project. 
(b) Every requirement of this part 

shall be considered as a forthright obli-

gation of the applicant which can only 

be avoided by a definite and positive 

showing that the information or data 

called for by the applicable rules is not 

necessary for the consideration and ul-

timate determination of the applica-

tion. 
(c) This part will be strictly applied 

to all applications as submitted and 

the burden of adequate presentation in 

intelligible form as well as justifica-

tion for omitted data or information 

rests with the applicant. 

[17 FR 7386, Aug. 14, 1952, as amended by 

Order 280, 29 FR 4876, Apr. 7, 1964] 

§ 157.6 Applications; general require-
ments. 

(a) Applicable rules—(1) Submission re-
quired to be furnished by applicant under 
this subpart. Applications, amendments 

thereto, and all exhibits and other sub-

missions required to be furnished by an 

applicant to the Commission under this 

subpart must be submitted in an origi-

nal and 7 conformed copies. To the ex-

tent that data required under this sub-

part has been provided to the Commis-

sion, this data need not be duplicated. 

The applicant must, however, include a 

statement identifying the forms and 

records containing the required infor-

mation and when that form or record 

was submitted. 

(2) Maps and diagrams. An applicant 

required to submit a map or diagram 

under this subpart must submit one 

paper copy of the map or diagram. 

(3) The following must be submitted 

in electronic format as prescribed by 

the Commission: 

(i) Applications filed under this part 

157 and all attached exhibits; 

(ii) Applications covering acquisi-

tions and all attached exhibits; 

(iii) Applications for temporary cer-

tificates and all attached exhibits; 

(iv) Applications to abandon facili-

ties or services and all attached exhib-

its; 

(v) The progress reports required 

under § 157.20(c) and (d); 

(vi) Applications submitted under 

subpart E of this part and all attached 

exhibits; 

(vii) Applications submitted under 

subpart F of this part and all attached 

exhibits; 

(viii) Requests for authorization 

under the notice procedures established 

in § 157.205 and all attached exhibits; 

(ix) The annual report required by 

§ 157.207; 

(x) The report required under § 157.214 

when storage capacity is increased; 

(xi) Amendments to any of the fore-

going. 

(4) All filings must be signed in com-

pliance with the following. 

(i) The signature on a filing con-

stitutes a certification that: The signer 

has read the filing signed and knows 

the contents of the paper copies and 

electronic filing; the paper copies con-

tain the same information as contained 

in the electronic filing; the contents as 

stated in the copies and in the elec-

tronic filing are true to the best knowl-

edge and belief of the signer; and the 

signer possesses full power and author-

ity to sign the filing. 

(ii) A filing must be signed by one of 

the following: 

(A) The person on behalf of whom the 

filing is made; 

(B) An officer, agent, or employee of 

the governmental authority, agency, or 

instrumentality on behalf of which the 

filing is made; or, 

(C) A representative qualified to 

practice before the Commission under 
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§ 385.2101 of this chapter who possesses 

authority to sign. 

(5) Other requirements. Applications 

under section 7 of the Natural Gas Act 

must conform to the requirements of 

§§ 157.5 through 157.14. Amendments to 

or withdrawals of applications must 

conform to the requirements of 

§§ 385.213 and 385.214 of this chapter. If 

the application involves an acquisition 

of facilities, it must conform to the ad-

ditional requirements prescribed in 

§§ 157.15 and 157.16. If the application in-

volves an abandonment of facilities or 

service, it must conform to the addi-

tional requirements prescribed in 

§ 157.18. 

(b) General content of application. 
Each application filed other than an 

application for permission and ap-

proval to abandon pursuant to section 

7(b) shall set forth the following infor-

mation: 

(1) The exact legal name of applicant; 

its principal place of business; whether 

an individual, partnership, corporation, 

or otherwise; State under the laws of 

which organized or authorized; and the 

name, title, and mailing address of the 

person or persons to whom communica-

tions concerning the application are to 

be addressed. 

(2) The facts relied upon by applicant 

to show that the proposed service, sale, 

operation, construction, extension, or 

acquisition is or will be required by the 

present or future public convenience 

and necessity. 

(3) A concise description of appli-

cant’s existing operations. 

(4) A concise description of the pro-

posed service, sale, operation, con-

struction, extension, or acquisition, in-

cluding the proposed dates for the be-

ginning and completion of construc-

tion, the commencement of operations 

and of acquisition, where involved. 

(5) A full statement as to whether 

any other application to supplement or 

effectuate applicant’s proposals must 

be or is to be filed by applicant, any of 

applicant’s customers, or any other 

person, with any other Federal, State, 

or other regulatory body; and if so, the 

nature and status of each such applica-

tion. 

(6) A table of contents which shall 

list all exhibits and documents filed in 

compliance with §§ 157.5 through 157.18, 

as well as all other documents and ex-

hibits otherwise filed, identifying them 

by their appropriate titles and alpha-

betical letter designations. The alpha-

betical letter designations specified in 

§§ 157.14, 157.16, and 157.18 must be 

strictly adhered to and extra exhibits 

submitted at the volition of applicant 

shall be designated in sequence under 

the letter Z (Z1, Z2, Z3, etc.). 

(7) A form of notice of the application 

suitable for publication in the FEDERAL 

REGISTER in accordance with the speci-

fications in § 385.203(d) of this chapter. 

(8) For applications to construct new 

facilities, detailed cost-of-service data 

supporting the cost of the expansion 

project, a detailed study showing the 

revenue responsibility for each firm 

rate schedule under the pipeline’s cur-

rently effective rate design and under 

the pipeline’s proposed rates, a detailed 

rate impact analysis by rate schedule 

(including by zone, if applicable), and 

an analysis reflecting the impact of the 

fuel usage resulting from the proposed 

expansion project (including by zone, if 

applicable). 

(c) Requests for shortened procedure. If 
shortened procedure is desired a re-

quest therefor shall be made in con-

formity with § 385.802 of this chapter 

and may be included in the application 

or filed separately. 

(d) Landowner notification. (1) For all 

applications filed under this subpart 

which include construction of facilities 

or abandonment of facilities (except for 

abandonment by sale or transfer where 

the easement will continue to be used 

for transportation of natural gas), the 

applicant shall make a good faith ef-

fort to notify all affected landowners 

and towns, communities, and local, 

state and federal governments and 

agencies involved in the project: 

(i) By certified or first class mail, 

sent within 3 business days following 

the date the Commission issues a no-

tice of the application; or 

(ii) By hand, within the same time 

period; and 

(iii) By publishing notice twice of the 

filing of the application, no later than 

14 days after the date that a docket 

number is assigned to the application, 

in a daily or weekly newspaper of gen-

eral circulation in each county in 

which the project is located. 
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(2) All affected landowners includes 

owners of property interests, as noted 

in the most recent county/city tax 

records as receiving the tax notice, 

whose property: 

(i) Is directly affected (i.e., crossed or 

used) by the proposed activity, includ-

ing all facility sites (including com-

pressor stations, well sites, and all 

above-ground facilities), rights of way, 

access roads, pipe and contractor 

yards, and temporary workspace; 

(ii) Abuts either side of an existing 

right-of-way or facility site owned in 

fee by any utility company, or abuts 

the edge of a proposed facility site or 

right-of-way which runs along a prop-

erty line in the area in which the fa-

cilities would be constructed, or con-

tains a residence within 50 feet of the 

proposed construction work area; 

(iii) Is within one-half mile of pro-

posed compressors or their enclosures 

or LNG facilities; or 

(iv) Is within the area of proposed 

new storage fields or proposed expan-

sions of storage fields, including any 

applicable buffer zone. 

(3) The notice shall include: 

(i) The docket number of the filing; 

(ii) The most recent edition of the 

Commission’s pamphlet that explains 

the Commission’s certificate process 

and addresses the basic concerns of 

landowners. Except: pipelines are not 

required to include the pamphlet in no-

tifications of abandonments or in the 

published newspaper notice. Instead, 

they should provide the title of the 

pamphlet and indicate its availability 

at the Commission’s Internet address; 

(iii) A description of the applicant 

and the proposed project, its location 

(including a general location map), its 

purpose, and the timing of the project; 

(iv) A general description of what the 

applicant will need from the landowner 

if the project is approved, and how the 

landowner may contact the applicant, 

including a local or toll-free phone 

number and a name of a specific person 

to contact who is knowledgeable about 

the project; 

(v) A brief summary of what rights 

the landowner has at the Commission 

and in proceedings under the eminent 

domain rules of the relevant state. Ex-

cept: pipelines are not required to in-

clude this information in the published 

newspaper notice. Instead, the news-
paper notice should provide the Com-
mission’s Internet address and the tele-
phone number for the Commission’s Of-
fice of External Affairs; and 

(vi) Information on how the land-
owner can get a copy of the application 
from the company or the location(s) 
where a copy of the application may be 
found as specified in § 157.10. 

(vii) A copy of the Commission’s no-
tice of application, specifically stating 
the date by which timely motions to 
intervene are due, together with the 
Commission’s information sheet on 
how to intervene in Commission pro-
ceedings. Except: pipelines are not re-
quired to include the notice of applica-
tion and information sheet in the pub-
lished newspaper notice. Instead, the 
newspaper notice should indicate that 
a separate notice is to be mailed to af-
fected landowners and governmental 
entities. 

(4) If the notice is returned as un-
deliverable, the applicant will make a 

reasonable attempt to find the correct 

address and notify the landowner. 
(5) Within 30 days of the date the ap-

plication was filed, applicant shall file 

an updated list of affected landowners, 

including information concerning no-

tices that were returned as undeliver-

able. 
(6) If paragraph (d)(3) of this section 

requires an applicant to reveal Critical 

Energy Infrastructure Information 

(CEII), as defined by § 388.113(c) of this 

chapter, to any person, the applicant 

shall follow the procedures set out in 

§ 157.10(d). 

[17 FR 7386, Aug. 14, 1952] 

EDITORIAL NOTE: For FEDERAL REGISTER ci-

tations affecting § 157.6, see the List of CFR 

Sections Affected, which appears in the 

Finding Aids section of the printed volume 

and at www.fdsys.gov. 

§ 157.7 Abbreviated applications. 
(a) General. When the operations 

sales, service, construction, extensions, 

acquisitions or abandonment proposed 

by an application do not require all the 

data and information specified by this 

part to disclose fully the nature and 

extent of the proposed undertaking, an 

abbreviated application may be filed in 

the manner prescribed in § 385.2011 of 

this chapter, provided it contains all 
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§ 1501.2 Apply NEPA early in the proc-
ess. 

Agencies shall integrate the NEPA 
process with other planning at the ear-
liest possible time to insure that plan-
ning and decisions reflect environ-
mental values, to avoid delays later in 
the process, and to head off potential 
conflicts. Each agency shall: 

(a) Comply with the mandate of sec-
tion 102(2)(A) to ‘‘utilize a systematic, 
interdisciplinary approach which will 
insure the integrated use of the natural 

and social sciences and the environ-

mental design arts in planning and in 

decisionmaking which may have an im-

pact on man’s environment,’’ as speci-

fied by § 1507.2. 
(b) Identify environmental effects 

and values in adequate detail so they 

can be compared to economic and tech-

nical analyses. Environmental docu-

ments and appropriate analyses shall 

be circulated and reviewed at the same 

time as other planning documents. 
(c) Study, develop, and describe ap-

propriate alternatives to recommended 

courses of action in any proposal which 

involves unresolved conflicts con-

cerning alternative uses of available 

resources as provided by section 

102(2)(E) of the Act. 
(d) Provide for cases where actions 

are planned by private applicants or 

other non-Federal entities before Fed-

eral involvement so that: 
(1) Policies or designated staff are 

available to advise potential applicants 

of studies or other information 

foreseeably required for later Federal 

action. 
(2) The Federal agency consults early 

with appropriate State and local agen-

cies and Indian tribes and with inter-

ested private persons and organizations 

when its own involvement is reason-

ably foreseeable. 
(3) The Federal agency commences 

its NEPA process at the earliest pos-

sible time. 

§ 1501.3 When to prepare an environ-
mental assessment. 

(a) Agencies shall prepare an environ-

mental assessment (§ 1508.9) when nec-

essary under the procedures adopted by 

individual agencies to supplement 

these regulations as described in 

§ 1507.3. An assessment is not necessary 

if the agency has decided to prepare an 

environmental impact statement. 

(b) Agencies may prepare an environ-

mental assessment on any action at 

any time in order to assist agency 

planning and decisionmaking. 

§ 1501.4 Whether to prepare an envi-
ronmental impact statement. 

In determining whether to prepare an 

environmental impact statement the 

Federal agency shall: 

(a) Determine under its procedures 

supplementing these regulations (de-

scribed in § 1507.3) whether the proposal 

is one which: 

(1) Normally requires an environ-

mental impact statement, or 

(2) Normally does not require either 

an environmental impact statement or 

an environmental assessment (categor-

ical exclusion). 

(b) If the proposed action is not cov-

ered by paragraph (a) of this section, 

prepare an environmental assessment 

(§ 1508.9). The agency shall involve envi-

ronmental agencies, applicants, and 

the public, to the extent practicable, in 

preparing assessments required by 

§ 1508.9(a)(1). 

(c) Based on the environmental as-

sessment make its determination 

whether to prepare an environmental 

impact statement. 

(d) Commence the scoping process 

(§ 1501.7), if the agency will prepare an 

environmental impact statement. 

(e) Prepare a finding of no significant 

impact (§ 1508.13), if the agency deter-

mines on the basis of the environ-

mental assessment not to prepare a 

statement. 

(1) The agency shall make the finding 

of no significant impact available to 

the affected public as specified in 

§ 1506.6. 

(2) In certain limited circumstances, 

which the agency may cover in its pro-

cedures under § 1507.3, the agency shall 

make the finding of no significant im-

pact available for public review (in-

cluding State and areawide clearing-

houses) for 30 days before the agency 

makes its final determination whether 

to prepare an environmental impact 

statement and before the action may 

begin. The circumstances are: 

VerDate Mar<15>2010 11:41 Sep 03, 2010 Jkt 220174 PO 00000 Frm 00844 Fmt 8010 Sfmt 8010 Y:\SGML\220174.XXX 220174er
ow

e 
on

 D
S

K
5C

LS
3C

1P
R

O
D

 w
ith

 C
F

R

A-18



835 

Council on Environmental Quality § 1501.6 

(i) The proposed action is, or is close-

ly similar to, one which normally re-

quires the preparation of an environ-

mental impact statement under the 

procedures adopted by the agency pur-

suant to § 1507.3, or 
(ii) The nature of the proposed action 

is one without precedent. 

§ 1501.5 Lead agencies. 
(a) A lead agency shall supervise the 

preparation of an environmental im-

pact statement if more than one Fed-

eral agency either: 
(1) Proposes or is involved in the 

same action; or 
(2) Is involved in a group of actions 

directly related to each other because 

of their functional interdependence or 

geographical proximity. 
(b) Federal, State, or local agencies, 

including at least one Federal agency, 

may act as joint lead agencies to pre-

pare an environmental impact state-

ment (§ 1506.2). 
(c) If an action falls within the provi-

sions of paragraph (a) of this section 

the potential lead agencies shall deter-

mine by letter or memorandum which 

agency shall be the lead agency and 

which shall be cooperating agencies. 

The agencies shall resolve the lead 

agency question so as not to cause 

delay. If there is disagreement among 

the agencies, the following factors 

(which are listed in order of descending 

importance) shall determine lead agen-

cy designation: 
(1) Magnitude of agency’s involve-

ment. 
(2) Project approval/disapproval au-

thority. 
(3) Expertise concerning the action’s 

environmental effects. 

(4) Duration of agency’s involvement. 

(5) Sequence of agency’s involve-

ment. 

(d) Any Federal agency, or any State 

or local agency or private person sub-

stantially affected by the absence of 

lead agency designation, may make a 

written request to the potential lead 

agencies that a lead agency be des-

ignated. 

(e) If Federal agencies are unable to 

agree on which agency will be the lead 

agency or if the procedure described in 

paragraph (c) of this section has not re-

sulted within 45 days in a lead agency 

designation, any of the agencies or per-

sons concerned may file a request with 

the Council asking it to determine 

which Federal agency shall be the lead 

agency. 

A copy of the request shall be trans-

mitted to each potential lead agency. 

The request shall consist of: 

(1) A precise description of the nature 

and extent of the proposed action. 

(2) A detailed statement of why each 

potential lead agency should or should 

not be the lead agency under the cri-

teria specified in paragraph (c) of this 

section. 

(f) A response may be filed by any po-

tential lead agency concerned within 20 

days after a request is filed with the 

Council. The Council shall determine 

as soon as possible but not later than 

20 days after receiving the request and 

all responses to it which Federal agen-

cy shall be the lead agency and which 

other Federal agencies shall be cooper-

ating agencies. 

[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3, 

1979] 

§ 1501.6 Cooperating agencies. 
The purpose of this section is to em-

phasize agency cooperation early in the 

NEPA process. Upon request of the lead 

agency, any other Federal agency 

which has jurisdiction by law shall be a 

cooperating agency. In addition any 

other Federal agency which has special 

expertise with respect to any environ-

mental issue, which should be ad-

dressed in the statement may be a co-

operating agency upon request of the 

lead agency. An agency may request 

the lead agency to designate it a co-

operating agency. 

(a) The lead agency shall: 

(1) Request the participation of each 

cooperating agency in the NEPA proc-

ess at the earliest possible time. 

(2) Use the environmental analysis 

and proposals of cooperating agencies 

with jurisdiction by law or special ex-

pertise, to the maximum extent pos-

sible consistent with its responsibility 

as lead agency. 

(3) Meet with a cooperating agency at 

the latter’s request. 

(b) Each cooperating agency shall: 

(1) Participate in the NEPA process 

at the earliest possible time. 
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(2) Participate in the scoping process 

(described below in § 1501.7). 

(3) Assume on request of the lead 

agency responsibility for developing in-

formation and preparing environ-

mental analyses including portions of 

the environmental impact statement 

concerning which the cooperating 

agency has special expertise. 

(4) Make available staff support at 

the lead agency’s request to enhance 

the latter’s interdisciplinary capa-

bility. 

(5) Normally use its own funds. The 

lead agency shall, to the extent avail-

able funds permit, fund those major ac-

tivities or analyses it requests from co-

operating agencies. Potential lead 

agencies shall include such funding re-

quirements in their budget requests. 

(c) A cooperating agency may in re-

sponse to a lead agency’s request for 

assistance in preparing the environ-

mental impact statement (described in 

paragraph (b)(3), (4), or (5) of this sec-

tion) reply that other program com-

mitments preclude any involvement or 

the degree of involvement requested in 

the action that is the subject of the en-

vironmental impact statement. A copy 

of this reply shall be submitted to the 

Council. 

§ 1501.7 Scoping. 

There shall be an early and open 

process for determining the scope of 

issues to be addressed and for identi-

fying the significant issues related to a 

proposed action. This process shall be 

termed scoping. As soon as practicable 

after its decision to prepare an envi-

ronmental impact statement and be-

fore the scoping process the lead agen-

cy shall publish a notice of intent 

(§ 1508.22) in the FEDERAL REGISTER ex-

cept as provided in § 1507.3(e). 

(a) As part of the scoping process the 

lead agency shall: 

(1) Invite the participation of af-

fected Federal, State, and local agen-

cies, any affected Indian tribe, the pro-

ponent of the action, and other inter-

ested persons (including those who 

might not be in accord with the action 

on environmental grounds), unless 

there is a limited exception under 

§ 1507.3(c). An agency may give notice 

in accordance with § 1506.6. 

(2) Determine the scope (§ 1508.25) and 

the significant issues to be analyzed in 

depth in the environmental impact 

statement. 

(3) Identify and eliminate from de-

tailed study the issues which are not 

significant or which have been covered 

by prior environmental review 

(§ 1506.3), narrowing the discussion of 

these issues in the statement to a brief 

presentation of why they will not have 

a significant effect on the human envi-

ronment or providing a reference to 

their coverage elsewhere. 

(4) Allocate assignments for prepara-

tion of the environmental impact 

statement among the lead and cooper-

ating agencies, with the lead agency 

retaining responsibility for the state-

ment. 

(5) Indicate any public environmental 

assessments and other environmental 

impact statements which are being or 

will be prepared that are related to but 

are not part of the scope of the impact 

statement under consideration. 

(6) Identify other environmental re-

view and consultation requirements so 

the lead and cooperating agencies may 

prepare other required analyses and 

studies concurrently with, and inte-

grated with, the environmental impact 

statement as provided in § 1502.25. 

(7) Indicate the relationship between 

the timing of the preparation of envi-

ronmental analyses and the agency’s 

tentative planning and decisionmaking 

schedule. 

(b) As part of the scoping process the 

lead agency may: 

(1) Set page limits on environmental 

documents (§ 1502.7). 

(2) Set time limits (§ 1501.8). 

(3) Adopt procedures under § 1507.3 to 

combine its environmental assessment 

process with its scoping process. 

(4) Hold an early scoping meeting or 

meetings which may be integrated with 

any other early planning meeting the 

agency has. Such a scoping meeting 

will often be appropriate when the im-

pacts of a particular action are con-

fined to specific sites. 

(c) An agency shall revise the deter-

minations made under paragraphs (a) 

and (b) of this section if substantial 

changes are made later in the proposed 
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among alternatives). The summary will 

normally not exceed 15 pages. 

§ 1502.13 Purpose and need. 
The statement shall briefly specify 

the underlying purpose and need to 

which the agency is responding in pro-

posing the alternatives including the 

proposed action. 

§ 1502.14 Alternatives including the 
proposed action. 

This section is the heart of the envi-

ronmental impact statement. Based on 

the information and analysis presented 

in the sections on the Affected Envi-

ronment (§ 1502.15) and the Environ-

mental Consequences (§ 1502.16), it 

should present the environmental im-

pacts of the proposal and the alter-

natives in comparative form, thus 

sharply defining the issues and pro-

viding a clear basis for choice among 

options by the decisionmaker and the 

public. In this section agencies shall: 
(a) Rigorously explore and objec-

tively evaluate all reasonable alter-

natives, and for alternatives which 

were eliminated from detailed study, 

briefly discuss the reasons for their 

having been eliminated. 
(b) Devote substantial treatment to 

each alternative considered in detail 

including the proposed action so that 

reviewers may evaluate their compara-

tive merits. 
(c) Include reasonable alternatives 

not within the jurisdiction of the lead 

agency. 
(d) Include the alternative of no ac-

tion. 
(e) Identify the agency’s preferred al-

ternative or alternatives, if one or 

more exists, in the draft statement and 

identify such alternative in the final 

statement unless another law prohibits 

the expression of such a preference. 
(f) Include appropriate mitigation 

measures not already included in the 

proposed action or alternatives. 

§ 1502.15 Affected environment. 
The environmental impact statement 

shall succinctly describe the environ-

ment of the area(s) to be affected or 

created by the alternatives under con-

sideration. The descriptions shall be no 

longer than is necessary to understand 

the effects of the alternatives. Data 

and analyses in a statement shall be 

commensurate with the importance of 

the impact, with less important mate-

rial summarized, consolidated, or sim-

ply referenced. Agencies shall avoid 

useless bulk in statements and shall 

concentrate effort and attention on im-

portant issues. Verbose descriptions of 

the affected environment are them-

selves no measure of the adequacy of 

an environmental impact statement. 

§ 1502.16 Environmental consequences. 
This section forms the scientific and 

analytic basis for the comparisons 

under § 1502.14. It shall consolidate the 

discussions of those elements required 

by sections 102(2)(C)(i), (ii), (iv), and (v) 

of NEPA which are within the scope of 

the statement and as much of section 

102(2)(C)(iii) as is necessary to support 

the comparisons. The discussion will 

include the environmental impacts of 

the alternatives including the proposed 

action, any adverse environmental ef-

fects which cannot be avoided should 

the proposal be implemented, the rela-

tionship between short-term uses of 

man’s environment and the mainte-

nance and enhancement of long-term 

productivity, and any irreversible or ir-

retrievable commitments of resources 

which would be involved in the pro-

posal should it be implemented. This 

section should not duplicate discus-

sions in § 1502.14. It shall include dis-

cussions of: 
(a) Direct effects and their signifi-

cance (§ 1508.8). 
(b) Indirect effects and their signifi-

cance (§ 1508.8). 
(c) Possible conflicts between the 

proposed action and the objectives of 

Federal, regional, State, and local (and 

in the case of a reservation, Indian 

tribe) land use plans, policies and con-

trols for the area concerned. (See 

§ 1506.2(d).) 
(d) The environmental effects of al-

ternatives including the proposed ac-

tion. The comparisons under § 1502.14 

will be based on this discussion. 
(e) Energy requirements and con-

servation potential of various alter-

natives and mitigation measures. 
(f) Natural or depletable resource re-

quirements and conservation potential 

of various alternatives and mitigation 

measures. 
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a judicial action which is not final, the 
agency shall so specify. 

§ 1506.4 Combining documents. 
Any environmental document in 

compliance with NEPA may be com-
bined with any other agency document 
to reduce duplication and paperwork. 

§ 1506.5 Agency responsibility. 
(a) Information. If an agency requires 

an applicant to submit environmental 
information for possible use by the 
agency in preparing an environmental 
impact statement, then the agency 

should assist the applicant by out-

lining the types of information re-

quired. The agency shall independently 

evaluate the information submitted 

and shall be responsible for its accu-

racy. If the agency chooses to use the 

information submitted by the appli-

cant in the environmental impact 

statement, either directly or by ref-

erence, then the names of the persons 

responsible for the independent evalua-

tion shall be included in the list of pre-

parers (§ 1502.17). It is the intent of this 

paragraph that acceptable work not be 

redone, but that it be verified by the 

agency. 
(b) Environmental assessments. If an 

agency permits an applicant to prepare 

an environmental assessment, the 

agency, besides fulfilling the require-

ments of paragraph (a) of this section, 

shall make its own evaluation of the 

environmental issues and take respon-

sibility for the scope and content of the 

environmental assessment. 
(c) Environmental impact statements. 

Except as provided in §§ 1506.2 and 1506.3 

any environmental impact statement 

prepared pursuant to the requirements 

of NEPA shall be prepared directly by 

or by a contractor selected by the lead 

agency or where appropriate under 

§ 1501.6(b), a cooperating agency. It is 

the intent of these regulations that the 

contractor be chosen solely by the lead 

agency, or by the lead agency in co-

operation with cooperating agencies, or 

where appropriate by a cooperating 

agency to avoid any conflict of inter-

est. Contractors shall execute a disclo-

sure statement prepared by the lead 

agency, or where appropriate the co-

operating agency, specifying that they 

have no financial or other interest in 

the outcome of the project. If the docu-

ment is prepared by contract, the re-

sponsible Federal official shall furnish 

guidance and participate in the prepa-

ration and shall independently evalu-

ate the statement prior to its approval 

and take responsibility for its scope 

and contents. Nothing in this section is 

intended to prohibit any agency from 

requesting any person to submit infor-

mation to it or to prohibit any person 

from submitting information to any 

agency. 

§ 1506.6 Public involvement. 
Agencies shall: 
(a) Make diligent efforts to involve 

the public in preparing and imple-

menting their NEPA procedures. 
(b) Provide public notice of NEPA-re-

lated hearings, public meetings, and 

the availability of environmental docu-

ments so as to inform those persons 

and agencies who may be interested or 

affected. 
(1) In all cases the agency shall mail 

notice to those who have requested it 

on an individual action. 
(2) In the case of an action with ef-

fects of national concern notice shall 

include publication in the FEDERAL 

REGISTER and notice by mail to na-

tional organizations reasonably ex-

pected to be interested in the matter 

and may include listing in the 102 Mon-
itor. An agency engaged in rulemaking 

may provide notice by mail to national 

organizations who have requested that 

notice regularly be provided. Agencies 

shall maintain a list of such organiza-

tions. 
(3) In the case of an action with ef-

fects primarily of local concern the no-

tice may include: 
(i) Notice to State and areawide 

clearinghouses pursuant to OMB Cir-

cular A–95 (Revised). 
(ii) Notice to Indian tribes when ef-

fects may occur on reservations. 
(iii) Following the affected State’s 

public notice procedures for com-

parable actions. 

(iv) Publication in local newspapers 

(in papers of general circulation rather 

than legal papers). 

(v) Notice through other local media. 

(vi) Notice to potentially interested 

community organizations including 

small business associations. 
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which address classified proposals may 
be safeguarded and restricted from pub-
lic dissemination in accordance with 
agencies’ own regulations applicable to 
classified information. These docu-
ments may be organized so that classi-
fied portions can be included as an-
nexes, in order that the unclassified 
portions can be made available to the 
public. 

(d) Agency procedures may provide 
for periods of time other than those 
presented in § 1506.10 when necessary to 
comply with other specific statutory 
requirements. 

(e) Agency procedures may provide 
that where there is a lengthy period be-
tween the agency’s decision to prepare 
an environmental impact statement 
and the time of actual preparation, the 
notice of intent required by § 1501.7 
may be published at a reasonable time 
in advance of preparation of the draft 
statement. 

PART 1508—TERMINOLOGY AND 
INDEX 

Sec. 
1508.1 Terminology. 
1508.2 Act. 
1508.3 Affecting. 
1508.4 Categorical exclusion. 
1508.5 Cooperating agency. 
1508.6 Council. 
1508.7 Cumulative impact. 
1508.8 Effects. 
1508.9 Environmental assessment. 
1508.10 Environmental document. 
1508.11 Environmental impact statement. 
1508.12 Federal agency. 
1508.13 Finding of no significant impact. 
1508.14 Human environment. 
1508.15 Jurisdiction by law. 
1508.16 Lead agency. 
1508.17 Legislation. 
1508.18 Major Federal action. 
1508.19 Matter. 
1508.20 Mitigation. 
1508.21 NEPA process. 
1508.22 Notice of intent. 
1508.23 Proposal. 
1508.24 Referring agency. 
1508.25 Scope. 
1508.26 Special expertise. 
1508.27 Significantly. 
1508.28 Tiering. 

AUTHORITY: NEPA, the Environmental 

Quality Improvement Act of 1970, as amend-

ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean 

Air Act, as amended (42 U.S.C. 7609), and E.O. 

11514 (Mar. 5, 1970, as amended by E.O. 11991, 

May 24, 1977). 

SOURCE: 43 FR 56003, Nov. 29, 1978, unless 

otherwise noted. 

§ 1508.1 Terminology. 

The terminology of this part shall be 

uniform throughout the Federal Gov-

ernment. 

§ 1508.2 Act. 

Act means the National Environ-

mental Policy Act, as amended (42 

U.S.C. 4321, et seq.) which is also re-

ferred to as ‘‘NEPA.’’ 

§ 1508.3 Affecting. 

Affecting means will or may have an 

effect on. 

§ 1508.4 Categorical exclusion. 

Categorical exclusion means a cat-

egory of actions which do not individ-

ually or cumulatively have a signifi-

cant effect on the human environment 

and which have been found to have no 

such effect in procedures adopted by a 

Federal agency in implementation of 

these regulations (§ 1507.3) and for 

which, therefore, neither an environ-

mental assessment nor an environ-

mental impact statement is required. 

An agency may decide in its procedures 

or otherwise, to prepare environmental 

assessments for the reasons stated in 

§ 1508.9 even though it is not required to 

do so. Any procedures under this sec-

tion shall provide for extraordinary 

circumstances in which a normally ex-

cluded action may have a significant 

environmental effect. 

§ 1508.5 Cooperating agency. 

Cooperating agency means any Fed-

eral agency other than a lead agency 

which has jurisdiction by law or special 

expertise with respect to any environ-

mental impact involved in a proposal 

(or a reasonable alternative) for legis-

lation or other major Federal action 

significantly affecting the quality of 

the human environment. The selection 

and responsibilities of a cooperating 

agency are described in § 1501.6. A State 

or local agency of similar qualifica-

tions or, when the effects are on a res-

ervation, an Indian Tribe, may by 

agreement with the lead agency be-

come a cooperating agency. 
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§ 1508.6 Council. 

Council means the Council on Envi-

ronmental Quality established by title 

II of the Act. 

§ 1508.7 Cumulative impact. 

Cumulative impact is the impact on 

the environment which results from 

the incremental impact of the action 

when added to other past, present, and 

reasonably foreseeable future actions 

regardless of what agency (Federal or 

non-Federal) or person undertakes such 

other actions. Cumulative impacts can 

result from individually minor but col-

lectively significant actions taking 

place over a period of time. 

§ 1508.8 Effects. 

Effects include: 

(a) Direct effects, which are caused 

by the action and occur at the same 

time and place. 

(b) Indirect effects, which are caused 

by the action and are later in time or 

farther removed in distance, but are 

still reasonably foreseeable. Indirect 

effects may include growth inducing ef-

fects and other effects related to in-

duced changes in the pattern of land 

use, population density or growth rate, 

and related effects on air and water 

and other natural systems, including 

ecosystems. 

Effects and impacts as used in these 

regulations are synonymous. Effects 

includes ecological (such as the effects 

on natural resources and on the compo-

nents, structures, and functioning of 

affected ecosystems), aesthetic, his-

toric, cultural, economic, social, or 

health, whether direct, indirect, or cu-

mulative. Effects may also include 

those resulting from actions which 

may have both beneficial and detri-

mental effects, even if on balance the 

agency believes that the effect will be 

beneficial. 

§ 1508.9 Environmental assessment. 

Environmental assessment: 
(a) Means a concise public document 

for which a Federal agency is respon-

sible that serves to: 

(1) Briefly provide sufficient evidence 

and analysis for determining whether 

to prepare an environmental impact 

statement or a finding of no significant 

impact. 

(2) Aid an agency’s compliance with 

the Act when no environmental impact 

statement is necessary. 

(3) Facilitate preparation of a state-

ment when one is necessary. 

(b) Shall include brief discussions of 

the need for the proposal, of alter-

natives as required by section 102(2)(E), 

of the environmental impacts of the 

proposed action and alternatives, and a 

listing of agencies and persons con-

sulted. 

§ 1508.10 Environmental document. 

Environmental document includes the 

documents specified in § 1508.9 (environ-

mental assessment), § 1508.11 (environ-

mental impact statement), § 1508.13 

(finding of no significant impact), and 

§ 1508.22 (notice of intent). 

§ 1508.11 Environmental impact state-
ment. 

Environmental impact statement means 

a detailed written statement as re-

quired by section 102(2)(C) of the Act. 

§ 1508.12 Federal agency. 

Federal agency means all agencies of 

the Federal Government. It does not 

mean the Congress, the Judiciary, or 

the President, including the perform-

ance of staff functions for the Presi-

dent in his Executive Office. It also in-

cludes for purposes of these regulations 

States and units of general local gov-

ernment and Indian tribes assuming 

NEPA responsibilities under section 

104(h) of the Housing and Community 

Development Act of 1974. 

§ 1508.13 Finding of no significant im-
pact. 

Finding of no significant impact means 

a document by a Federal agency briefly 

presenting the reasons why an action, 

not otherwise excluded (§ 1508.4), will 

not have a significant effect on the 

human environment and for which an 

environmental impact statement 

therefore will not be prepared. It shall 

include the environmental assessment 

or a summary of it and shall note any 

other environmental documents re-

lated to it (§ 1501.7(a)(5)). If the assess-

ment is included, the finding need not 
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