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will cause considerahble debate. Then,
there is the nomination of a Bupreme
Court Justice that will be before the
Senate sometime this month or next.
And there are a great many other
matiers that must be disposed of. So it
appears to me that we have a schedule
that could well take us into the Christ-
mas holiday season.

If we do not reach some agreement on
time limitations after reasonahle de-
bate—and certainly there has been rea-
scnable debate on this leglislation—we
will go into next year with some legisla-
tlon which should have been disposed of
this year.

I agree with the Senator.

Mr. SCOTT. Mr. President, will the
Senator yleld?

Mr. STENNIS. Mr. President, I am
glad to yleld to the distinguished Sen-
ator from Pennsylvania, the acting mi-
nority leader.

Mr. SCOTT. Mr. President, I listened
with some foreboding to the “jingle
bell” sound of the majority leader’s pre-
diction, but I certainly do join in what
he sald and what the distinguished Sen-
ator from Mississippl said about the im-
portance of bringing consideration of
this bill to an early end. We have been
debating the pending bill since long be-
fore the recess.

Some of our fears are becoming justi-
fied that if we recessed before we finished
this matter it might serve to extend it
further. It s my hope also that Senators
will regard seriously the admonitions
here expressed with respect to the im-
portance of being available and prepared
for a number of votes next week.

I w'sh to address this questlon to the
distinguished majority leader. I assume
it is not expected that there will be any
votes tomorrow, nor will we be diverting
from this bill to consider other major
legislation. Am I correct on that?

Mr. MANSFIELD, The acting mingr-
ity leader is corvect, If there is any non-
coniroversial legisiation, which is not
objected to by either side, we would try
to clear that from the calendar,

It is hoped that those Senators who
are not able to speak during the time
Hmitatlon on Monday will take advan-
fage of the session tomorrow fo make
their views Enown, pro and con.

I do disagree most respectfully with
the distinguished acting minority leader
concerning his c¢omment ahout the re-
eess. I think this recess has proved ity
value, even though some Members have
not returned, I know that the younger
Members and some of the others who are
older appreciate the respite, and those
who had the opportunity enjoyed be-
Ing with their families.

Mr. SCOTT. Mr. President, wili the
Senator yield?

Mr. MANSFIELD. I yleld.

Mr. SCOTT. Mr. President, I would
1ot want to be so insincere as to Indi-
cate I was not grateful for the recess. I
was hopeful that we could have finished
the bill by staying in session a day or
two longer. Now, we may be a week or
two longer on the bill. The distinguished
majonty leader and I have the same ob-
lective: to get the bill disposed of as
quickly as possible.

The PRESIDING OFFICER, The Chalr
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would like {0 have a clarification from
the Benator from Montana, Would the
1-hour limitation apply to motions on
the possible atnendments, exeluding &
motion to table?

Mr. MANSFIELD. Yes; indeed.

The unanimous-consent agreement
later reduced to writing 1s as follows:

Ordered, That effective on Monday Sep-
tember 8, 1969, at 12 o’clock noon, further
debate on the pending amendment (No, 108)
by the Senator from Wisconsin (Mr., PROX-
MIeE) be limited to 8 hours to be equally
divided and controlled by the Senator Irom
Wisconsin (Mr. ProxMire)} and the Senator
from Mississippl {(Mr. STENNIS). Ordered
Further, That debate on any amendment o
amendment No. 108 or motlon, except a
motion to table, shall be limited to 1 hour to
be equally divided and controlled by the
mover of the amendment and the Senator
from Wisconsin (Mr. Proxwmire). Provided,
however, That in the event the Senator from
Wisconsin (Mr. Proxmire) favors pguch
amendment or motwon, the time in opposi-
tion shall be controlled by the Benator from
Mississippl (Mr. STENNIE}.

Mr. STENNIS. Mr. President, I wish
to add the following point. With regard
to those who wish to reduce the amount
of money expended by the Department
of Defense as to all pregrams exisiing
now, we are eontinuing to pass continu-
ing resolutions for authorizations and
appropriations automatically at the
same level as last year. So those who
wish to reduce the money being spent.
the qulcker this bhill becomes law, the
better. Until then, it is going on at the
old rate of last year.

Mr. SCOTT. Mr. President, will the
Senator yield?

Mr, STENNIS. I yield.

Mr. SCOTT. Mr. President, I would
like to make another ohservation, I he-
lieve some 60 Senators at one time or
another have signed one resolution or
another to bring the hoys home from
Vietnam, aceording to the different
terminal dates In the resolutions.

If they are that anxious—end I ac-
cept the fact that they are—io find a
way to bring the soldiers home they
should seriously consider ithe importanee
of the amendment now being discussed
because if they want to bring the boys
home there must be vehicles in which to
bring them home, and the C-5A iz the
largest available vehicle, Therefore, if
they want to bring the Armed Forces
back the means had better be provided
and this proposal would contribute to the
accomplishment of that purpocse.

Mr. STENNIS. I thank the Senator.
I have the names of quite & few Senators
who wish to speak, some ¢n this gmend-
ment and some on other amendments.
There is no controlled time today or
tomorrow, but there will be enough time
for everyone to walt until Monday to
speak. I would be glad to cooperate with
them, even though the fime is not con-
trolled, in lining up speakers and seeing
that Senators are recognized near the
time they wish to speak,

Mr. PROXMIRE. Mr. President, will
the Senator yteld?

Mr. STENNIS. I am happy to vield
to the Senator from Wisconsin, or I could
vield the floor.

Mr. PROXMIRE. No, that is not nec-
essary. While no one ¢an speak for Sen-
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gtors offering amendments to the bill,
I have had a chance to speak with a
number of Senators who are doing so.

I am convinced that they, also, are
very anxigus to cooperate and bring the
hill to & conclusion and vote. I think
that, beginning next Monday, we should
have & serles of votes with every hope
that within a relstively short time after
next Monday we ¢an bring the bill to
final passage.

Mr. STENNIS. The Senator’s remarks
are guite encouraging, indeed. I certain-
iy appreciate them, as I know many
others in this body do.

Mr, President, I yield the floor.

ORDER OF BUSINESS

Mr. BYRD of Wesi Virginia. Mr, Pres-
ident, I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. FANNIN, Mr. President, I ask
unanimous c¢onsent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PRESIDENT NIXON'S NOMINATION
OF JUDGE CLEMENT F. HAYNS-
WORTH TO BE ASSOCIATE JUS-
TICE OF THE SUPREME COURT

Mr. FANNIN, Mr. President, on the
day when the White House announced
President Nixon’s nomination of Judge
Clement F. Haynsworth for the post of
Associate Justice of the Supreme Court,
I said:

Once agzain the President has nominated &
man of proven abllity and qualifications to
git oh the bench of the Natlon's highest
tribunal. Judge Haynsworth's record as an
attorney and a jurist fulfill the President’s
stated desire to see men serve on the Court
who are concernad with Interpreting rather
than making law. In nominating Judge
Heaynsworth, I fee]l the President has gelected
& man of cheracter and Integrity and I feel
sure the Senate will agree.

Mr. President, I am still of the same
opinion, even though thiere have heen
some scurrilous attacks and halthearted
inmuendoes ¢ast forth in an irresponsi-
ble manner. I am sure, Mr. President,
that Judge Haynsworth will be able to
properly respond to the Judiciary Com-
mittee in the hearings which are pres-
ently set for September 9. My concern is
simply that the reputation of a distin-
guished jurist, and more importantly the
integrity of the Court, not be tarnished
by those who, without thought, are
scatter gunning thelr charges and thus
besmirching the Court.

First, I would remind those vociferous
crities of the enjoinder volced last year
by some of my colleagues on the Judi-
clary Committee to the effect that we
should not take a man’s ethnic back-
ground or geographical orlgination, or
friends and assoclates into account, but
conslder, rather, if he is a distinguished
lawyer with the intellectual capacity to
effectively serve on the Supreme Court.

It is my opinion, and one which 1s ob~
viously shared by the President, that
Judege Haynsworth is such a man.
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It is my understanding that the ABA,
the NAACP, the AFL-CIQ, and other
similar organizations have voiced their
public intention to oppose the President’s
nomination, That is certainly their pre-
rogative. However, it should be noted
that former attorneys for all these orga-
nizations have been proposed, and inci-
dentally confirmed, for seats on the Su-
preme Courl, Opposition to those ap-
pointments, where it developed, was not
primarily concerned with their supposed
ideological alinement, or the views of
their former clients, It is at least unbe-
coming of these organizations to apply
a different standard of conduct to their
own actions—actions which they do not
tolerate in others.

Mr. President, it is notable that the
AFL~CIO has given credence to a charge
put forth by a pair of Washington col-
umnists involving an alleged conflict of
interest on the part of Judge Hayns-
worth.

It is perhaps understandable why they
should be concerned since & member un-
ion has been before Judge Haynsworth
and the Fourth Circuit Court several
times, But it is difficult to understand
why such charges are credited by those
in possession of the facts, particularly
when the charges originated with a col-
umnist who was formerly an aide, the
press secretary, of one of the principals
involved.

Mr. President, I think it 1s important
that some of the facts that bear on these
so~called conflict-of-interest charges be
brought to wider attention. I ask unani-
mous consent that an article from the
AFL-CIO News, August 30, be printed
in the REcorp at the end of my remarks,
followed by an article from Human
Events, September 6, ag exhibits 1 and
2. A reading of both of the articles
should acquaint one with the major
points seemingly at issue here.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibits 1 and 2.)

Mr. FANNIN. Mr. President, the alle-
gation has been raised that Judge Hayns-
worth violated canon 26 of the Code of
Judicial Ethics,

I think these facts should be noted:

First. Judge Haynsworth becaimne a one-
seventh partner in the company In ques-
tion—Carolina Vend-A-Matic—while
still an attorney—some 7 years before
coming on the Federal bench.

Second. He disposed of his director-
ships in publicly held companies well
in advance of the issuance of canon 26,
Furthermore, he disposed of this non-
controlling, one-seventh stock parther-
ship, to use the words of the canon,
“disposing of them without serious
losses,” namely when the entire com-
pany was sold to another company. He
took the stock in the new publicly held
company and then sold it at the prevail-
ing market price.

Third. The company in which the
judege was a one-seventh partner was not
before his court; the company which
was before the couri—Darlington Manu-
facturing Co.-—did not do business with
the company in which the judge held
an interest. The closest connection was
that Vend-A-Matic—the company in
which Judge Haynsworth held a one-sev-
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enth Interest—was doing less than
3 percent of its gross buslness with two
plants in which there was some portions
of common ownership with the Darling-
ton Manufacturing Co. That seems to me
to be a pretiy far removed interest which
was completely cleared by the then Chief
Judge Simon Sobelof—who 1s well
known for his Uberal views—and the
then Attorney General Robert P. Ken-
nedy, now deceased, who was even better
knowmn,

Fourth, FPinally, all the comment about
Judge Haynsworth and his supposed con-
flict of interest with the Darlington in-
terests, completely ignores the fact that
Darlington finally lost the case before
the Pourth Circuit Court at the time
Judge Haynsworth was chief judge, and
furthermore that he voted with the ma-
jority agalnst Darlington in that deei-
sion.

Once again, Mr. President, I commend
President Nixon for what I believe to he
8 fine choice and I am sure his judg-
ment will be vindicated by the Senate.

Exurerr 1
[From the AFL-CIO News, Aug. 80, 1969]
Hica CovrT NoMINEE HIT BY CHARGES

A perioug conflict of Interest charge added
new fuel to the controversy over Pres, Nixon's
nomination of Appeals Court Judge Clement
P. Haynsworth, Jr,, to fill a Supreme Court
vacancy.

Haynsworth confirmed f newspaper report
that he was a major stockholder in a vending
machine firm doing substantial business with
the Deering Milliken textile chaln at the
time he cast a tle-breaking voie upholding
Deering Milliken in & landmark labor case.

During part of the time the case was be-
fore the court, Haynsworth was an officer of
the firm, which was then bidding for addi-
tional Deerlng Milliken ¢contracts.

“But I did not recognize then or now, any
impropriety,” Haynswarth told reporters,

The 3-2 declslon in which Haynsworth par-
ticlpated upheld tbe right of Deering Milli-
ken to shut down its Darlington, 8.C., textlle
mill after workers had voted for union rep-
resentation.

A unanlmous Bupreme Court ruling later
reversed the key part of the decision,.thus
enabling some 500 fired workers and the Tex-
tile Workers Unlon of America to pursue
clalms for back pay and jJobs at other Deer-
ing Milliken mills,

Even before the conflict of interest lssue
surfaced, the nomination of Haynsworth had
come under fire from the AFL—CIO and civil
rights groups.

The conservative South Carolina jurist had
been frequently reversed by the Supreme
Court on decisions upholding management
in labor relations cases and allowing a foot-
dragging approach to school desegregation
and civil rights enforcement.

It was the White House which flrst pub-
licized the issue of Haynsworth’s involve-
ment in the Deering Milliken case by releas-
ing excerpts froin correspondence that
seemed to Indicate that Haynsworth had been
completely absolved of impropriety and that
the Textile Workers had apologlzed for ques-
tioning his impeartiality.

TWUA Pres. William Pollock then released
the entire file of correspondence of late 1963
and 1964 to correct what he termed “mis-
leading characterizations” of the case by
‘White House Press Seo. Ronald Zeigler,

The correspondence revealed that in De-
cember 1963, after the Darlington declalon,
the TWUA had received & call informing
them that Haynsworth was first vice presi-
dent of the Carolina Vend-A-Matic Co., and
that Deering Milliken had cancelled con-
tracts with other vending machine firins and
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was throwing its business t¢ Haynsworth’s
firm.

The union’s attorney reported the allega-
tion to the chlef judge of the 4th Circuit
Court of Appeals, asking an investigation and
noting that the union had no way of obtain-
ing the full facts in the case

The investigation disclosed that Carollna
Vend-A-Matic had obtalned one additional
Deering Milliken contract while the case was
before the court—doubling lts business with
the textile chain to about £100,000 a year—
through legitimate competitive bidding,
It had also failed to obtaln two other
contracts at other Deering Milllken plants

Therefore the union conciuded that there
wos no deliberate attempt to reward Hayns-
worth’s firm and the unlon attorney ex-
pressed regret for any trouble cattsed

But, Pollock stressged, the episode did not
go into the conflict of interest prinolple as
to whether Haynsworth should have disqual-
ifiled himself because of his close connection
with a company doing business with a party
to the case

He said the TWUA did not pursue that
aspect at the time because the more serlous
charge had been proven false, “It was evident
that the judges were not pleased with the
union; and the union would inevitably be
& litigant before those judges for years to
come.”

Federal law leaves it up to & judge to de-
cide whether to disqualify himself—and Pol-
lock observed that Arthur J, Goldberg, then
on the Supreme Court, had disqualified him-
self when the cese came before the high
court for review because he had represented
th TWUA some years earlier when he was
in private practice,

Pollock noted that a New TYork Times
story on Aug. 19 reported that Haynsworth
declined to answer when asked by a reporter
whether he had owned shares ln the Vend-
A-Matlc irm at the time of the Darlington
decision,

“We believe that the country and the
United States Senate are entitled to an ap-
swer,” Pollock said.

A story by Willlam J, Eaton of the Wash-
ington bureau of the Chicago Daily News,
provided the answer based on a check of
Securitles & Exchanhge Commlission records.

It showed that the Carolina company,
started by Haynsworth and other business-
men in 1850 with an “suthorized capital” of
$30,000, had been acquired by the Automatic
Retallers of Amerlea, Ine, In April of 1064,
more than s1x months after the Deering Milli-
ken declsion, At the time, records disclosed
Haynsworth recelved 14,173 shares of ARA
stock in exchange for his Interest in the
Carolina firm.

Haynsworth then sold the stock for about
$450,000,

Syndicated columnists Frank Manklewics
and Tom Braden, commentihg on the fallurs
of Haynsworth to disqualify himself in the
case and his sllence on his business ties dur-
ing its consideratlon, termed the judge's
action “a clear violation of the canons of
ethics” of the American Bar Association.

They quoted Canon 26, which reads: “A
judge should abstain from making personal
investments in enterprises which are apt to
be involved in ltigation in the court, and
after his accesslon to the bench, he Should
not retain such investments previously made
longer than a perlod suficlent to enable
him to dispose of them without serious loss.,”

Haynsworth, they noted, retained his di-
rectorship and heavy stock holdings In the
vending firm for more than seven years aftef
becoming a judge.

They noted that 1t was conflict of interest
allegations which led to the resignation of
Justlce Abe Fortas——creating the Supreme
Court vacanhcy for which Haynsworth was
nominated,

In a television interview on a network
news program, AFL-CIO Assoclate General



September 4, 1969

Counsel Thomas E, Harris gave this sum-
mary of Haynsworth’s labor decisions:

“He has sat on flve lahor cases that went
to the Supreme Court. In all five, he voted
against the unlon, All five cases were re-
verséd by the Supreme Court and only one
Supreme Court judge in one case voted the
way that Judge Haynsworth did in these
cases.”

Earlier, NAACP Executive Dir, Roy Wilkins
charged that Haynsworth “voted for racial
segregation” In four cases involving schools.

A statement by I. W. Abel, president of
the Bteelworkers and of the AFL-CIO Indus-
trial Unton Dept., called for Senate rejection
of the nomination.

“Nomination to the nation® highest
court,” Abel sald, “should be the climax of
a distingulshed legal career during which
the nominee has served justice by protect-
ing and advancing the rights of those seek-
ing justice.”

Pres. Paul Jennlngs of the Electrical, Radia
& Machine Workers, termed Haynsworth “a
poor choice” whose record is one of opposi-
tton to “clvil rights progress and the rights
of working people.”

The Senate Judiciary Committee will hold
hearings on the nomination., Mississippi Sen.
James O. Eastland, chalrman of the com-
mittee, has already praised the appointment.

ExHIBIT 2
[From Human Events, Sept. 8, 1969]
HAYNSWORTH AND VEND-A-MATIC

Stung by President Nixon’s firm decision
to weed out the Warrens and the Fortases
from the Supreme Court and replace them
with conservatives and “strict construction-
ists,” the liberal apparatus has decided to
iry to torpedo the nomination of Clement
F. Haynsworth Jr., chief judge of the U.8.
Court of Appeals for the Fourth Circuit, to
fill the Fortas vacancy.

Americans for Democratic Actlon Vice-
Chalrman Joseph Rauh, who insists Hayns-
worth 15 a “hard-core segregationist” (a
statement denied by even the New Republie),
1z spearheading a liberal assault on the South
Carclinlan, while AFL~CIO chieftain George
Meany has been rounding up “labor” sen-
ators to oppose the Haynsworth nomination,

Raubh and Meany are frantically appealing
10 such lawmekers as Senators Joseph Tyd-
ings (D.-Md.) and Philip Hart (D.-Mich.) —
both members of the powerful Judiclary
Committes which will consider Haynsworth'’s
nomination—to oppose the judge on ideolog-
lcal grounds, though in the past Tydings
and Hart have decried efforts to block liberal
Justices because of their philosophical per-
suasions,

Bince ideology and “strict constructionist”
rulings are weak issues on which to hang
Haynsworth, his opponents are now hurling,
with more heat than light, a deadlier charge:
“conflict of interest.”

Syndicated columnists Frank Mankilewicz
and Tem Braden, who represent the Kennedy
wing of the Democratic party, leveled a heavy
breadslde at the judge last week for his
former connection with Carolina Vend-A-
Matic. The headline over their column In
the Washington Post, the Capital’s morning
newspaper, read: “Haynsworth Was in Clear
Violation of Canons of Ethics for Ten Years.”
The clear intent of the column was to try
to fan Haynsworth’s business deallngs into
another Fortas affalr,

Bolled down to essentials, the Manklewicz-
Braden claim is this: Haynsworth helped
form the Carolina Vend-A-Matic Arm 1n 1950,
took 15 per cent of the stock, was made first
vice presldent and served as a member of
the board of directors. Appointed to the
Court of Appeals tn 1957 by Ike, he kept
his stock until Aprit 1964.

In February 1863 Judge Haynsworth’s
court began considering an unfair labor prac-
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tice charge egainst the Darlington Manu-
facturing Co., 4 subsidlary of Deerlng-Mil-
lken, a large Southern company owhing sev-
eral textlle mills. Deering-Milliken used
Carolina Vend-A-Matic machines in three of
its plants. Hence, when Haynsworth, in No-
vember 1963, wrote the 3-t0-2 decision of the
court slding with Darlington, he had, Man-
kiewicz and Braden smugly asserted, violated
the conflict-of-interest code laid down by
the American Bar Association—Canon 26 of
the Code of Judiclal Ethics. Canon 26 states:
“A judge should abstain from making per-
sonal investments in enterprises which are
apt to be involved in litigation In the court
and after his accession to the bench, he
should not retaln such investments previ-
ously made longer than a period sufficient to
enable him to dispose of them without seri-
ous losses.”

Contrary to Mankiewicz-Braden, an analy-
sig of the Haynsworth deal does not disclose
any violation of Canon 26, The Canon should
be read carefully. “A judge should abstain
from making personal investments in enter-
prises which are apt to be involved in litiga-
tion in the court. . .” (emphasis added).
Haynsworth hardly violated this, since he
had made his investment seven years before
he became a judge.

Furthermore, no one clalms that Carolina
Vend-A-Matic was Involved in any litigation
elther before or after Haynsworth’s accesslon
to the court. Certalnly it was not involved in
the Darlington case, since Darlington didn't
even use Vend-A-Matic machines.

In addition, there has been no convincing
evidence that Haynsworth acted unethically
by holding on to his part of Vend-A-Matic;
many judges, including those on the Supremse
Court, continite to have important financial
holdings. Since selling a minority (one-
seventh) Interest in a company that iz not
publicly traded is often extremely difficult,
Haynsworth walted to sell his stock when the
entire company was sold.

Contrary to the lmpression cotiveyed by
Mankiewlicz and Braden, moreover, Vend-A-
Matic’s worth was not significantly tied to
1ts deallngs with Deerlng-Milliken.

While the vending masachine company was
grossing over #3 million a year, for instance,
Deering-Milllken, with some 40 plants, mostly
in S8outh Carclinha, had placed Vend-A-Matic
food and beverage machines in only two
plants by early 1863, one which was Installed
at the Marletta, S.C., plant in 1953, the other
at Jonesville in 1558. Together they grossed
only $50,000 yearly, with the profit margin
estimated at not more than 10 per cent, In
August 1963 Deerlng-Milliken, on the basis
of & competitive bid, awarded Carolina Vend-
A-Matic another contract worth £50,000 a
year, but turmed down two other Vend-A-
Matic bids.

Hence, when Haynsworth ruled in Darling-
ton’s favor in November 1963, Deerlng-Milii-
ken plants provided Vend-A-Matic between
only 2 to 38 per cent of its gross sales—and
Darlington was not one of those plants, Thus
Haynsworth hardly appears to have been
guilty of a massive conflict of interest.

Some observers point out, however, that
since Vend-A-Matic did receive revenue from
Deering-Milliken enterprises, Haynsworth, in
order to remove even the falntest suspicion
of bias on his part, might have been wiser to
have stayed off the case, In retrospect, this
would have been the more prudent course,
but that does not mean he was in violation
of any judicial code of ethics.

Indeed, Haynsworth’s conduct on the court
has been & model of judicial rectitude. When
he went on the bench in 1857, for instahce,
he voluntarily—and six years in advance of
ethical standards put forth by the prestigious
U.8. Judicial Conference—resighed director-
ships in all publicly owned corporations
(Vend-aA-Matic was not publicly owned) on
the grounds that holding such directorships
might produce a confllct of interest,

24327

Going further than most judges, he has
also made it a rule to disqualify himself
from any case in which his family law firm
1s involved. Many judges only disqualily
themselves from cases on which they per-
sonally worked,

He has also been quick to adhere to stand-
ards Issued by fellow judges. When the U.S.
Judicial Conference, comprised of appellate
court judges, passed & resolution in Septem-
her 1963 agalnst the holding of corporate
office by federal judges, Haynsworth resigned
his directorship in Vend-A-Matic.

The Darlington case, in fact, helped to un-
derscore his integrity, On Dec, 17, I1D63,
Patricia Eames, an attorney for the Textile
Workers Union, with which DarHngton had
had its dispute, addressed a letier to Simon
E. Bobeloff, then the chief judge of the Fourth
Circuit Court of Appeals. According to the
letter, the message of an anonymous caller
charged that Deering-Milliken, before the
Darlington decision had been handed down
by Haynsworth, had, in effect, offered to give
Vend-A-Matic all the vending machine busi-
ness in Deering-Milliken plants in exchange
for Haynsworth’s vote. At that time Deering-
Milliken plants were using 19 different vend-
ing companles,

As requested by the letter, Judge Sobeloff
immediately undertook an investigation of
the matter, On Feh. 6, 18964, the union’s at-
torney advised Judge Sobelofl as follows: “My
letter to you caused trouble, I am genulnely
sorry for that. Since we now know that the
allegation made to our union was inaccurate,
we know that the trouble was unnecessary,”

On Feb. 18, 1964, Judge Sobeloff, at the re-
quest of Judge Haynsworth and with the con-
currence of the entire court, transmitted his
flle concerning the matter to Atty. Gen, Rob-
ert Kennedy. In the letter of transmittal
Judge Sobeloff stated that the attorney for
the union “has acknowledged that the asser-
tiony and Insinuations about Judge Haynhs-
worth made to her by some anonymous per=
son In a telephone call are without founda-
tion, bt I wish to add on behaif of the mem-
bers of the court that our independent in-
vestigation hasg convinced us that there is no
warrant whatever for these assertions and in-
sinuations and we express our complete con-
fidence in Judge Haynsworth.”

On Feb. 28, 1964, Kennedy wrote to Judge
Sobeloff, stating: “Your thorough and com-
plete investigation reflects that the charges
were without foundation. I sghare your ex-
pression of complete confidence in Judge
Haynsworth.”

Thug, unless there are some new and star-
tling revelations ih the weeks ahead, the lib-
erals, hard as they might try, will ind it
exceedingly dificult to knock Haynsworth
out of his job on & “conflict-of-interest™
charge.

BRENNAN CASE A PARALLEL

While Mankiewlcz and Braden were roast-
ing Haynsworth last week for his supposed
violation of Canon 26 and his fallure to re-
linquish important Investments while on the
court, Capitol Hill observers were wonder-
ing where the dyhamle duo were earller this
veal when It was revealed that Bupreme
Court Justice Willlam Brehnan Jr. owned a
14 per cent interest ss a limited partner
in Concord Village, & garden apartment com-
plex in Arlington, Va,

Brennan’s partners included Ahe Fortas;
Fortas’ wife, tax lawyer Carolyn Agger; Chief
Judge David L. Bazelon of the U.S. Circult
Court of Appeals in Washington; Judge J.
Skelly Wright, also of the Circuit Court and
former Justice Arthur J, Goldberg. If Hayns-
worth violated any legal Canon for holding on
to his stock after he came on the court,
then why no hue and ery about Brepnan,
et al., for having, after they were on the
bench, entered into & financial arrangement
that also could become involved in future
“litigation™?
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Mr. PROXMIRE. May I say to the
Senator from EKentucky that I have
been deeply concerned for a long, long
time about some of the proposals in-
volved In this matter, and this should
be an opportunity for the subcommit-
tee to go into it in detail.

I invite the Senator from Eentucky,
if he has the time, to come to that meet-
Ing, which will be held on Tuesday af-
ternoon at 2:30, in the Capitol.

Mr. COOPER. Mr, President, I op-
posed section 23 in conference, and I
opposed it on the flcor of the Senate
when the conference report came out.
The Senator from Montana, the dis-
tinguished majority leader, supported
me, His colleague, the jJunior Senator
from Montana supported me, as well
as the Senator from Idaho (Mr. JORDAN)
who was a member of the conference
committee, and others. The Senator
from Idaho made a great fight against
it in conference,

The Federal-Aid Highway Act of 1968
had within its scope the entire Federal-
Aid highway system for the United
Btates for 2 years. As I said, we had
support from citizen’s groups, the mayor
and the District of Columbia Council, and
from the Secretary of Transportation,
among others. The newspapers in Wash-
ington gave us no support.

The principle 1s wrong, absolutely
wrong. The practice 1s wrong to attempt
to Impose on a city a vast highway sys-
tem which it does not ask for and ob-
jects to. That is the awful situation in
which we find ourselves. I do not believe
the Senate should acquiesce in it.

JUDGE HAYNSWORTH: TRIAL BY
ORDEAL

Mr. HRUSKA, Mr. President, the Com-
mittee on the Judiciary this morning
concluded its ninth day of hearings con-
sidering the nomination of Judge Clem-
ent F. Haynsworth to be Associate Jus-
tice of the U.S, Supreme Court, Thirty-
four people were scheduled to be heard.
The hearings were finished today, except
for calling Judge Haynsworth as a final
witrll:ess. This is scheduled for early next
week,

These hearings have been extremely
useful. They have provided the commit-
fee and the public with the information
concerning Judge Haynsworth as an In-
dividual and as a jurist. They have pro-
vided to the committee the knowledge
necessary to make its declsion,

Unfortunately, however, these hear-
ings have been much more. They repre-
sent a frantic effort to discredit the in-
tegrity of an honorable man and a fine
jurist,

The integrity of Judge Haynsworth is
& question properly to be investigated by
the committee. If all of the testimony
were truly concerned with this, I would
not object. But the true attack is not
belng made on the issue of whether or
when Judge Haynsworth bought stock,
and his supporters and his detractors
know it. The issue being fought over is
this: What will be the political and phil-
osophical viewpolnt of those appointed
fo the Supreme Court?

There 18 no foundation for the charge
that Judge Haynsworth should have dis-
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qualified himself from the Darlington
case. That allegation dled in the second
day of hearings from a lack of facts, a
lack of improper conduct, and a lack of
realism. Judge Walsh, former Deputy
Attorney General of the United States,
former Federal judge, and chairman of
the American Bar Assoclation Comimit-
tee on the Federal Judiciary, testified
that there was nothing improper or un-
ethical about Judge Haynsworth’s par-
ticipating in the Darlington case.

There is no foundation for the charge
that Judgze Haynsworth violated the
standards of ethics in the Brunswick
case, The case was decided before the
stock was purchased, Judge Winter, cir-
cuit judge and author of the Brunswick
opinion, testified that Judge Haynsworth
was not in violation of the canons or the
statute because he did not disqualify
himseif,

There is no requirement of trial by
ordeal to quallfy a man for service on
the U.S. Supreme Court.

The danger to the United States from
such trial should be apparent. In com-
menting on a similar situation in the
early 1930’s, Mr. George H, Haynes, au-
thor of “The Senate of the United
States,” stated on page T760:

But the chief glgnificance of the recent
contests in the filling of vacanecles upon the
Supreme Bench lies not in the struggle bes=
tween conservatism and Iiberallsm, but in
the group pressure which under the Senate’s
new procedure is likely to determine the fate
of nominatione. The nominee’s entire record
gets little chance for fair appratsal, It may
prove # more difficuit task in the future for
the President to find strong men and abie
jurists, of the caliber of those who have bullt
up the Supreme Court’s prestige, who wiil al«
low their names to be placed in nomination,
if they must first be subjected to an in-
quisition In committee hearlngs es to their
past records, pertinent or not pertinent to
Supreme Court service, as to their personal
investments, and as to the opinions which
they hold upon complicated and controverted
economic and scoial questions likely to be
involved in litigation before the Court, and
then must have their nominations made
the subject of bitter debate on the fioor of
the Senate, where racial, sectional, and po-
ltical considerations may bulk so big that
questions of the nominee's character and fit-
neess are half forgotten.

The Judiciary Commlttes is agreed
and was agreed at the beginning of these
hearings that a man’s philosophy is not
at issue here. That is determined by the
President who nominates him, As it was
put by a member of the Democratic Par-
ty who testified in support of the nomi-
nee:

Obvilously glven my peint of view and ex-
perience I would without doubt have pre-
ferred a different adminilstration to be ap-
pointing a more llberal Justice, But my side
lost an election, and the faot of the matter 18
that as a member of the bar we are called
upon hy Canon 8 to rise to the defense of
Judges unjustly criticized, and it is my abid-
ing conviction, sir, that the criticlsm di-
rected to the disqualification or nondisqusli-
fication of Judge Haynsworth (In the Dar-
lington case) 15 a truly unjust criticlsm
which cannot be fairly made,

Mr. President, I will support the nomi-
nation of Judge Haynsworth to the Su-
preme Court. I am confident that I will
be jolned by a majority of members of
the Committee on the Judiciary, and
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when it comes to the floor, by a majority
of the Senate.

FEDERAL COAL MINE HEALTH AND
SAFETY ACT OF 1969

The Senate resumed the consideration
of the bill (8. 2917> to improve the health
and safety conditions of persons working
in the coal mining industry of the United
States.

(At this point, Mr. BELLMoON assumed
the chair,)

Mr. BYRD of West Virginia, Mr. Presi-
dent, yesterday I queried the distin-
guished Senator from New Jersey with
respect to the possibility of having lan-
guage included in the bill which would
provide for a program under which dis-
abillty benefits would be paid to miners
suffering from black lung and other pul-
monary diseases who do not qualify
under State law. At that time, the able
Senator indicated it might be possible to
work out a short-term interlm program
to provide disability payments to men
disabled by the disease.

The able Senator said he would try to
find some way to devise a temporary
program leading ultimately toward a
long-range program, thus glving the
commitiee time in which to study the
problem in depth.

I think it is fair to say for the REcorp
that the able Senator and I have been
conferring this morning and that we both
have had discussions with the Repre-
senfative from Kentucky in the other
body, Mr, PERxINS, and that there seems
to be favorable sentiment on that side of
the Capitol for such an approach.

I just want to urge the manager of
the bill gt this time to devote every effort
possible over the weekend to work out
some program whereby these old and dis-
abled miners, who have contracted this
disease, perhaps 5, 10, or 15 years ago,
and who have been in forced retirement
for all these years but who have not
qualified under State statutes for dis-
ability payments, can be given assistance
through some Federal-State program.

I personally would urge that the cost
of such a program he borne initially by
the Federal Government. I hesitate to
think that we would have to load an
additional expense on the management
of the mines at this time when overhead
costs are already very high and at a
time when it is difficult for the product
to remain compeiifive in the market-
place.

I want to express the hope that we
might devise some way for the Federal
Government, along with the States, over
a perlod of years, to shoulder the burden
of the cost so that the mine management
would not have to carry this additional
burden,

But I strongly believe that out of fair-
ness to the miners, and to the wives and
widows of miners who have lost their
Qives through the contracting of pulmo-
nary diseases from the inhalation of
silica and coal dust, we in Congress have
a8 responsibility to work out some pro-
gram whereby disabled miners would be
given help when they are not eligible un-
der State workmen’s compensation pro-
grams, Many of them cannot qualify
under State statutes which are not retro-
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Wis., Post Crescent on September 14,
1969, tells the story of the pollution of
the Wolf Rliver by erosion, A voyage
down the river by nine members of the
Wisconsin Assembly Conservation Com-
mittee opened their eyes to the difference
that effective erosion control makes, The
last sentence suins up the situation well:;

Our eyes have heenh opened to a tragle
thing . . ., this disintegration hecause of the
lack of a joint effort.

Mr. President, I ask unanimous con-
sent that the article be printed in the
RECORD.

There being no objectlon, the article
wag ordered to be printed in the Recorp,
as follows:

LawmaneRy S BoTH SmDEs—WolF RIVER:
REAL JEKYL AND HYDE
(By Roger Pitt)

New LOMNDON.—Members of the state As-
sembly Conservation Committee saw two
Wolf Rivers Friday—and it wasn't a mirror
image.

The spllt personallty Wolf River could
be compared to a person—a real Jekyl and
Hyde: one side 1s ugly, and showlng slgns
of rapld deterioration; the other is wide,
beautiful and easily navigable.

It 15 hard to believe they are the same
river.

Fremont is the dividing point. Fremont
north, shows the harsh slgns of man, while
below Fremont man has taken steps to pre-
vent the erosion of valuable river banks,

MANT ACRES LOST

George Framhberger, Winnebago County soil
cohservationist, told Assembly committee
members, “I feel 10,000 acres of land has been
lost by erosion."

Nine of 13 committee members msade the
tour. They were accompanled by a large
number of officials from areas bordering the
‘Wolf River and newsmen from the state,

A 20-minute drive by car is & long, 40-mile
voyage from New London to Fremont.

WILDLIFE ABOUNDS

Twisting, agonlzing bends in the river,
dead falls protruding from the shores, shift-
Ing sand bars resulting from eroding shore-
linez and other debriz of nature challenpge
the boat pllot. Nearly all obstructions ex-
cept the meandering river course ¢an in part
be blamed directly to man, Even the chang-
ing river channel is being affected by man’s
encroachment on nature.

We saw a picturesque view only nature
could duplicate. Bountiful wildlife—ducks,
giant blue heron, deer, turtles and muske-
rats—were seen during the trip. State legisla-
tors from the metropolitan area were most
impressed. Legislators from this area were
most concerned.

Only in two places were cattle—often
blamed for bapk erosion—viewed slong the
river. Much of the farm land above Fre-
mont has been rip-rapped with miles of stone
and broken concrete. The areas disappearing
the fastest are the marshes lining the river's
course and privately owned, non-farm land,

Stone rip-rapping below Fremont is Inter-
persed with wood and steel.

Gene Garrow, Fremont, told assemblymen
he estimates 700 ton annually of sllt pours
into the river punctuating the need for great-
er streambank preservation measures.

MORE FOR LAWS

Wolf River residents hope that the legls-
latlve effort needed to end the Increasingly
serlous threat 0 the river might have gotten
its start Priday.

Paul Alfonsl, R-Minocqua, committee
chairman, discussed the upper-Wolf prob-
lems for two hours with Ed Hildebrand, We-
Yauwega school teacher and a native of the
river.
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Hildebrand recalled how the river was
“generous to his family during his youth.”
He said, “Much of our subsistence came from
the river , . , white bass smoked, pickled and
fresh; northerns—they were called pickerel.”

“Now,” he just shook his head and msade a
hand gestute in disgust, never finishing his
statement, but, clearly showing his thoughts,

Alfonsi sald, “Many studies have been made
by a varity of agencies , . . it's amazing how
much of the material is duplicated.”

The majority leader pledged hearings,
probebly in the spring or summer of 1870,
wlith an eye toward a legislative report and
actlon tn 1971, “We have to see that wo get all
the information there is,” he gtressed,

“We couldnt paint a picture to show the
unfortunate problem existing on the Wolf
River,” Alfonsl said at a noon luncheon. “Our
eyes have been o¢pened to a tragic thing
. . . this disintegration because of the lack
of a joint effort.”

THE NOMINATION OF JUDGE
CLEMENT F. HAYNSWORTH

Mr. MONDALE. Mr. President, I very
much hope that President Nixon will
withdraw his nomination of Judge
Clement F. Haynsworth t0 the Supreme
Court.

Judge Haynsworth'’s record clearly in-
dicates his insensitivity to the needs and
aspirations of Americans who have spent
the last 50 years struggling for equal
rights and the opportunity to earn a
decent living. Moreover, I believe the
conduct of his personal financial affairs
shows far less discretion than we should
expect of a Supreme Court Justice.

If is no accident that those most con-
cerned about civil rights and ecohomic
Justice—the civil rights movement and
organized labor—have led the effort to
prevent Judge Haynsworth’s confirma-
tion. To these groups and organizations,
the nomination of a man with Judge
Haynsworth’s philosophy is a throwback
to an America of a different age—when
segregation was the law of the land and
when working men were prevented from
orgahizing for higher wages and better
working conditions,

If this nomination is not withdrawn,
the Senate will have to make a decision
which may prove to be a turning point
in American history.

The question before us is much
broader and much more important than
merely the nomination of a single in-
dividual to our highest court, as im-
portant as that would be by itself. The
question really is the direction in which
we will move in the country concerning
the quality of righis which we say we
stand for as a nation.

There are already disturbing indica-
tions that we have changed our direction
on these matters. The sadministration
has issued a statement of change policy
on school desegregation, which is nothing
more than a blatant invitation to the
South to delay further. The statement
has been followed by transparent re-
quests to southern courts to slow down
based on the claim that desegregation
plans could not he implemented in time.
In Mississippi, the request for delay In
33 school districts was premised upon the
damage created by Hurricane Camille—
yet not one of the 33 school districts was
in the path of thai terrible natural dis-
aster. The administration has awarded
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defense contracts to textlle irms with a
history of racial discrimination. It has
proposed a voting rights blll which is a
clear watering down of the commitment
to equal suffrage in the South and a
patent call to southern Members to em-
broil the simple extension of the 1965
act In a welter of confusion and delay.

These are the circumstances in which
Judge Haynsworth’s nomination is re-
ceived, Unfortunately, the nomination is
clearly another step in the same direc-
tion, but this time a step which could
affect the course of civll riehts enforce-
ment for a generation.

I, for one, will not stand still to see
this couniry go through a second recon-
struction period. If the Supreme Court—
the one institution to which black Amer-
icans have heen able to look with con-
fidence—is turned around, there will he
no reason for those in the South com-
mitted to resist change to act in any way
other than according to their convictions.

This is happening already. I frequently
hear disturbing reports from back com-
munities in Misslssippi and Alabama and
rural Georgla that local sheriffs and
Kiansmen have been striking and re-
taliating with greater boldness and vio-
lence in the last 8 months., Think of
what it would mean if they knew that
the Federal courts were no longer open
to those whose rights they violate.

The Washington Post said the other
day that Judge Haynsworth’s record on
civil rights places him “merely In the
middle of the civll rights stream.” That is
& gross misstatement, and if the editors
of the Post had read the testimony of
witness after witness before the Judic-
iary Committee or studied Judee Hayns~-
worth’s record with any care, they could
never have made that statement.

We are deallng here with 8 man whose
Judiecial record—not his personsal views—
is one of evasion and delay in the tmple-
mentation of the law of the land.
Throughout the struggle that has ensued
since the Brown declsion in 1954, Judge
Haynsworth has been on the wrong side
in crucial cases ever since he came on
the bench.

In a major case where a majority of
his court ruled that a hospital receiving
Pederal funds could not practice racial
discrimination, Judge Haynsworth dis-
sented, This dissent expressed his view
that since the hospital had heen estah-
lished privately, it could legally practice
discrimination, despite its receipt of
Federal funds. A man who believes that
private hospitals receiving Federal funds
can legally dlscriminate against black
Americans does not exemplify the values
of 20th century America.

His record on school desegregation
cases has heen equally unresponsive to
the rights of black Americans. In 1962,
he said that it was permissible {0 have a
rule which allowed any child to transfer
from & school where he would be In a
racial minority—despite the fact that
the obvious purpose of the rule was to
minimize integration. His colleagues
overruled him by a vote of 3 to 2.

In 1963, he voted against requiring
the schools of Prince Edward County to
be reopened, and if any doubt his views
on the merits of that case, it is neces-
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sary to quote but one sentence from his
opinion:

When there 18 a total cessation of opera-
tion of an independent school system, there
15 no denial of equal protection of the laws,
though the resort of the poor man to an
adequate substitute may be more difficult
and though the result may be the absence
nt integrated classrooms in tbe locality.

Luckily the Supreme Court disagreed
with him,

In 1965, he said that separate steps
need not be taken for faculty desegrega-
tion, that assignment of teachers could
be expected to change as racial patterns
in the school change. Again, the Supreme
Court reversed this decision.

In 1967, Judge Haynsworth refused
to condemn “freedom of choice” as an
ineffective route to deseeregation. The
Supreme Court reversed him once again,
Indeed, Judge Haynsworth flled an
opinion 4 days after the Supreme Court’s
decision disapproving freedom of choice,
expressing his preference for this type
of plan.

In December 1968, he granted stays
in a number of cases to delay desegrega-
tion, all of which were vacated by Justice
Black. This past summer, Judee Hayns-
worth refused to move a number of
school cases along fast enough to bring
desegregation for the fall term, Later in
the summer, Justice Black made a state-
ment which is in cold contrast to his
record of sanctioned delay:

There {8 no longer the slightest excuse,
reason or justification for further postpohe-
ment of the time when every public school
system In the Unilted States will be a uni-~
tary one, recelving and teaching students
without diserimination on the basls of their
race or color,

Any Presidential appointment re-
quiring Senate confirmation cannot be
considered lightly. This is especially true
of appointments to the Supreme Court—
the one institution which has represented
the last hope for redressing the erlev-
ances of those who have been denied
fundamental rights and opportunities,

It is, therefore, vitally important that
men be appointed to the S8upreme Court
who strongly oppose discrimination and
economic injustice and who believe that
courts should be prepared to provide
remedies where other institutions have
failed to do so.

Judege Haynsworth’'s record strongly
sugeests that he is not this type of man.
It is a record which has not received
enough attention, Judge Haynsworth
may be a “moderate” on civil rights, but
all that means in this context is that he
hag been sophisticated in his efforts to
delay the course of desegregation.

There are other matters as well—such
as Judee Haynsworth’s consistently antl-
labor record. But to me, the basic point
iz his record on civil rights—for that, in
many ways, is the test of our quality and
integrity as a nation, I will not partici-
pate in approving & nomination which
could well affect the very essence of what
Amerlea is supposed to be.

Mr. EAGLETON. Like every Senator, 1
have given considerable thought to the
Haynsworth nomination, I have decided
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to vote agalnst its confirmation. Let me
make clear my reasons for this decision.

The fact that Judee Haynsworth may
be a conservative, or that his views on
certaln matters may differ from mine or
from a majority of the Warren court,
does not, in my judgment, preclude his
sitting on the Supreme Court.

The Senate has the right and the duty
to consider the views of Supreme Court
nominees on vital national issues, How-
ever, we should not seek a uniformity of
opinion on the Court, and I believe a
nominee should be rejected on this
ground only if his views are so extreme
as to place him outslde the mainstream
of American politicel and legal discourse.
Clearly this is not true of Judege Hayns-
worth.

My opposition to his appointment rests
solely on his apparent insensitivity to
the canons of Judicial ethics established
by the American Bar Association. In my
judgment, the record made before the
Committee on the Judiciary with regard
to the Darlington and Brunswick cases
clearly evidences an insensitivity on
Judge Haynsworth’s part to canons 25
and 26, which read as follows:

Canon 25—Business Promotions and So-
Ueitations for Charity: A Judge should avoid
giving ground for any reasohable suspiclon
that he is utilizing the power or prestige of
hiz office to persuade or coerce others to
patronize ¢r contribute, either to the suc-
cess of private business ventures, or to charl-
table enterprises. He should, therefore, not
enter into puch private business, or pursue
such a course of conduct, sz would justify
such suspicion, nor use the power of his
office or the influence of his name to pro-
mote the business interests of others; he
should not solicit for charities, nor should
he enter into any business relation which,
in the normal course of events reasonh-
ably to be expected might bring his per-
sonal interest into conflict with the im-
partial performance of his official dutles.”

Canon 26—Personal Investments and ERe-
lations: A judge should abstaln from making
personal lnvestments in enterprises which
are apt to be involved in ltigation In the
court; and, after his accession to the bench,
he should not retaln such investments pre-
viously made longer than a period sufficient
to enable him to dispose of them without
serious loss. It is desirable that he should, go
far as reasonably possible, refrain from ali
relations which would normally tend to
arouse the suspicion that such relations warp
or bias his judgment, or prevent his impar-
tial attitude of mind in the administration
of hia judicial duties.

He should not uitilize information coming
to him Iln a judicial capacity for purposes
of speculation; and it detracts from the pub-
lic confidence in his Integrity and the sound-
ness of his judicial judgment f6r him at any
time to become a speculative investor upon
the hazard of a margin,

The Canons of Judicial Ethics require,
not just that Judges be men of integrity,
but that they avoid even the “appear-
ance of impropriety.” This Judee Hayns-
worth has not done.

Judge Haynsworth has heen nomi-
nated to fill the seat left vacant by the
resignation of Justice Fortas following
allegations of conduct contrary to Canon
25. I cannot in good consclence vote to
replace Justice Fortas with Judge
Haynsworth.

Octlober 2, 1969

THE FALLACIES IN THE FINANCE
COMMITTEE'S ARGUMENTS FOR
REPEAL OF AMMUNITION
CONTROLS

Mr. DODD. Mr. President, the Commit-
tee on Finance has filed its report on
H.R. 12829, the Interest Equalization Tax
Extension Act. Section IV of the report
on this tax measure is devoted to the re-
peal of the ammunition controls of the
Gun Control Act of 1968.

While no hearings were held on this
repeal amendment, it 1s, nevertheless, on
the Calendar to be considered by the full
Senate.

While I have already spoken about this
matter, I now went to discuss section IV
of the commitiee report in some detail.

In all candor, certain language in that
sechlon is in error. It 1s a misrepresenta-
tion, and it is misleadineg.

Initially, the report states:

Under Chapter 44 of title 18 of the United
Btates Code, the Becretary of the Treasury
is required to record the name, age, and ad-
dress of a person buying any type of am-
munition,

Mr. President, that is not true.

The Secretary of the Treasury is not
required to record the name, age, or ad-
dress of a person buying ammundtion.
That is required of the licensee, the deal-
er, the seller of ammunition.

Second, the committee report says that
the ammunition control regulations from
the Treasury Department go consider-
ably beyond this requiring a person pur-
chasing ammunition to give his name,
address, and date of birth; the date of
purchase, the menufacturer, caliber,
gage, or type of component, and the
quantity of the ammunition purchased;
and the purchaser’s driver’s license num-
ber or other type of identification.

Mr, President, this Information is in
error, The ammunition purchaser is not
required to glve information concerning
his purchase, it is the licensed dealer
who is required to maintain such infor-
mation in his records.

It is true that the dealer undoubtedly
asks the purchaser for a copy of his
driver’s license, because that is the only
way that the dealer can be sure that he
1s not selling handgun ammunition to
minors under 21 or rifie and shotgun
ammunition to persons under 18, This
1s hardly burdensome for, as we all know,
most young people In this country must
show proof of age when they seek to
purchase alcoholic beverages and, in
some cases, eveh cigarettes,

Third, the report goes on to state
that the registration of persons purchas-
ing ammunition creates an “enormous
and unnecessary administrative burden
on the Treasury Depariment, on firearms
dealers, and on the Nation’s sporteamen
who purchase this type of ammunition.”

Mr. President, there is no administra-
tive burden on the Treasury Department
that would be relieved if the Bennett
amendment were adopted, for it is the
licensee who malintains the records of
sale or other disposition of ammunition,
not the Treasury Department.

Certainly, this 1s not an enormous bur-
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quickly; whether it fell on dry or already
wet grounds; whether it was in the fall or
spring when trees, plants and other vegeta-
tion were mbsorbing large amounts; Whether
the weather was hot and evaporation high;
whether lake-feeding streams were high or
low, ete,
COMPARED TO SUPERIOE

The Great Lakes are tremendous bodies of
water. If the contiguous 48 states were level,
had a rimm around them sand all the water
in the Great Lakes were dumped over them
it would make s lake nine feet deep from
the Atlantlo to Pacific and Gulf of Mexico
to Canadae, according to Lakes Survey en-
gineers,

Lake Superior 1s 350 miles Iotig, 180 miles
at its widest point and ranges up to 1,333
feet deep, Lake Ontario, smallest of the five,
is 193 miles long and 53 miles wide.

High water 13 not unwelcome by all who
use the lakes. It means money to ship oper-
ators. For each inch of water above the
so-called low-water datum line or guaranteed
channel depth a frelghter can take on an ad-
diiional 100 tons of cargo.

Last month, the lakes ranged up to 47
Inches above the low-water datum llne, and
all were above both their average levels for
the past 10 years and for the 1860-1868
period.

And the Lakes Survey forecasts all ex«
cept Ontarlo will exceed their 10-year and
long-term average levels for the next six
months, Ontario 1s expected to dip below
In December but turn upward in January.

TO BUILD EEAWALL

The Michigan Highway Department has
snnounced plans to bulld & 3,900-foot sea-
wall at a cost of $10 million to protect a
section of the Interstate 94 business route
through St. Joseph.

The Corps of Englneers can partly con-
trol the outflow of Superior and Ontarlo by
dams with gates. But there’s no control any-
Where else.

Some have suggested widening of the De-
troit and St. Clair Rivers and possibly some
control works on Lake 8t. Clalr would pro-
vide the answer. It mlight, engineers agree,
but 1t would be too costly to undertake,
with the river having to be pushed several
blocks Into downtown Detroit and into
Windsor, Ont., on the other side.

NOMINATION OF HON. CLEMENT F.
HAYNSWORTH TO SUPREME COURT

Mr, WILLIAMS of New Jersey. Mr.
President, the Commitiee on the Ju-
diciary 1s now considering President
Nixon’s second nomination to the U.S.
Supreme Court, As we all musi realize
the nomination of Justices to the Su-
preme Court 1s one of the most important
declsions a President must make. The
Senale, in confirming those nominations
is making judgments which affect the
very fabric and fiber of our soclety for
years to come, With these thoughts in
mind we approach the nomination of
Clement F. Haynsworth, Jr., to assume
the Supreme Court seat recently vacated
by the resignation of Ahe Fortas.

The Supreme Court, and the entire
judiciary, for that matter, is an institu-
tion which most Americans view with
awe and reverence. It is the final arbiter
of some of the most basic decislon con-
cerning each American’s relationship to
his fellow man and concerning his rela-
tionship to soclety. It is also the final pro-
tector of man’s rights to be free from
governmental restraint.

Several tlmes in the history of our
Nation, Presidents have set for them-
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selves the task of changing the complex-
ion of the Supreme Court. They have
done this by nominating Justices whose
policy inclinations accorded with their
own. Most Presidents, however, have only
had the opportunity to nominate one or
two Justices and so the pollcy directions
of the Court have changed very slowly.
On rare occasions, however, a President
meay have the opportunity to make sev-
eral nominations and thereby cause an
immediate, almost cataclysmic change in
policy direetion, So, for example, Pres-
ident Roosevelt named nine Justices to
the Supreme Court, In the process, he
converted the Court from one which
vetoed Presidential and congressionsal ef-
forts to take this country out of the de-
pression to a Court which was attuned
to the needs of America’s workingmen,
to the needs of the oppressed in our
society.

President Nixon, in less then 1 year in
office has nominated two Justices. It is
likely that In his remaining 3 years in
office he will nominate at least one, per-
haps even three more Justices. In one
4-year term he may be able to name a
majority of the Court.

And what does this nomination repre~
sent? Clement Haynsworth’s record is
clear. As a sitting judge he has demon-
strated some of the most regressive ju-
dicial thinking in at least two areas vital
to the majority of America—the areas of
labor and race relations. One perhaps
could not quarrel if Judee Haynsworth's
dissenting opinions were in landmark
precedent-setting cases. But his dissents
come in even the most obvious cases,
cases raising the basic issue of working-
men’s right to organize into a labor
union in southern textile mills, mills
where the basic salary for a full week’s
work is not much more than the mini-
mum wage of $64 for a 40-hour week,
cases ralsing the basic issue of a black
man’s right in the Southern United
States to be free from legally imposed
and fostered segregation.

If this is the kind of judicial tempera-
ment President Nixon wants on the Su-
preme Court, there is very litile that
can be done to prevent him from
achieving his goal. The President can
find other nominees who will vote
against any effort to break the yoke of
racial separatism, who will vote against
even the most llmited strugele of work-
ingmen to improve their lot in life.

But the President not only has selected
a man who rejects the strivings of the
great majority of our society, he has se-
lected a man who is insensitive to the
needs for propriety in judicial conduct.
Clement Haynsworth, admittedly, voted
in favor of a textlle company which was
doing thousands of dollars worth of busi-
ness with a company partially owned by
Judge Haynsworth.

The judge has now also admitted pur-
chasing $16,000 worth of stock in a com-
pany which, at the time of the purchase,
was & party in a case before him, There
has been considerable argument over the
timing of this purchase of stock. It is
now recognized that the judge bought
the stock after he and his colleagues had
reached their decision, in favor of the
company, but before the opinion was

28353

written and hefore the decision was an-
nounced.

In my judgment, this appears to be as
unconscionable as the “Insider trading”
gr%hibited hy the Securities Exchange

ct.

Both of these business transactions
would be illegal if commitied by an or-
dinary citizen and the wrong is certainly
compounded by the fact that he was a
judge. A judge should not permit himself
to participate in this kind of conduct.

Whether or not Judge Hayasworth's
conhduct is unethical, is in my judgment,
a question which need not he resolved.
He has demonstrated a complete lack of
judicious sensitivity. He has not suffi-
ciently demonstrated sensitivity to the
need for a judge to maintain both the
appearance and substance of unim-
peachable propriety that American peo-
ple have a right to expect in all the
judges in the land; certainly in the mem-
bers of the Supreme Court of the United
States.

If the nomination of Judge Hayns-
worth is not withdrawn, I shall vote
against its confirmation.

STATEMENT OF POSITION ON TAX
REFORM ACT BY 70 PENNSYL~
VANIA COLLEGES AND UNIVER-
SITIES

Mr. SCHWEIKER. Mr. President, on
Wednesday, October 1, the minority
leader, the distinguished Senator from
Pennsylvania (Mr. Scorr), and I had
the distinct pleasure of meeting with
Gaylord P. Harnwell, president, Univer-
sity of Pennsylvania; Willlam W. Hag-
erty, president, Drexel Institute of Tech-
nology; Clarence Moll, president,
Pennsylvania Military College; Rev. Rob-
ert J. Welsh, president, Villanova Uni-
versity; and Donald L. Helfferich, presi-
dent, Ursinus College, who provided us
on hehalf of 70 independent instlitutions
of higher education in the Common-
wealth of Pennsylvania, attended by
more than 128,000 students, a statement
of position on the Tax Reform Act of
1969,

I ask unanimous consent that the
statement of position by the Pennsyl-
vania colleges and universities be printed
in the REcorbp.

There belng no objection, the state-
ment was ordered to be printed in the
RECORD, a8 follows:

A STATEMENT OF POSITION ON THE Tax RE-
FORM AcT oF 1865 {H.R. 13270) BY THE
FOLLOWING 70 PENNSYLVANIA COLLEGES AND
UNIVERSITIES, SEPTEMBER 29, 1060
Albright Coliege, Reading; Beaver College,

Glenside; Bryn Mawr College, Bryn Mawr;

Bucknell University, Lewisburg; Cabrini Col-

lege, Radnor; Carnegie-Mellon University,

Pittsburgh; Cedarcrest College, Allentown;

Chatham College, Pittaburgh; Chestnut Hill

College, Chestnut Hill; College Misericordia,

Dallas; Dickinson College, Carlisle; Drexel

Institute of Technology, Philadelphia.
Eastern Baptist College, St, Davids; Frank-

lin and Marshall College, Lancaster; Gettys-

burg College, Qettysburg; (Gwynedd Mercy

College, Gwynedd Valley; Haverford College,

Haverford; Immaculata College, Immacu-

iata; Juniata College, Huntlngdon; Keystone

Junior College, La Plume; King's College,

Wilkes-Barre,

Lafayette College, Enston; La Salle College,
Philadelphia; Lebancn Valley College, Ann-
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in book form next year by Natural History
Press, Meanwhile, the supplement is avail-
able (supply limited) from Natural History
Magazine, Central Park West at 79th Street,
New York, N.Y. 10024, Frice: 50 cents.

There meed not be complete disaster

“Ecologists can scarcely afford to be op-
timists. But an absolute pessimist is a de-
featist, and that is no good either ... There
need not be complete disaster and if our
eyes were open wide enough, world wide, we
could do much towards rehabilitation . . .
The sclentist as a social entity must even-
tually establish the necessity for the ecosys-
tem approach to world problems as a safe-
guard against unbaleanced technological ac-
tion, We have yet to realize that political
guidance and restraint is nothing like s0 op-
erative on technology a3 on other major fields
of human action.,”—CF Vice President F,
Fraser Darling, in psper presented to
UNESCO biosphere conference, 1968,

On salvation

“There is nothing wrong with the United
Nations except the members. It is not the
crganlzation which has failed; 1t is the na-
tion members which have not yet sufficiently
grasped the truth that we are all members
one of another. Our economio and political
salvation will come not by everyene grabbing
for himself and the devil take the hindmost;
our salvation will come from international
understanding and international coopera-
tion.”"—Lord Caradon, United Kingdom am-
bassador to the UN, December 3, 1968,

From wilderness to dump heap

“Everywhere, socleties seem willing to ac-
cept ugliness for the sake of increase in
economtic wealth., Whether natural or hu-
maniged, the landscape reteins its beauty
only in the areas that do not prove valuable
for industrial and economlc exploitation.
The change Ifrom wilderness to dump heap
symbolizes at present the course of tech-
nological civilization. Yet the material wealth
we are creating will not be worth having if
creation entails the raping of nature and the
destruction of environmental charm.—Dr.
Rene Dubos of Rockefeller University, In
paper prepared for UNESCO blosphere con-
ference, 1968.

Danger—Man af work

The United States “appears to be responsi-
ble for around one-third to one-half of
many of the contaminants introduced into
the atmosphere or oceans,” according to Dr.
Edward D. Goldberg of the Scrips Institu-
tlon of Oceanography, La Jolla, Calif, In &
paper presented to the recent meeting of the
American Association for the Advanhcement
of Sclence in Dallan, ‘Texas, Goldberg also
gald that the Ilevels of pesticides such as
DDT in *“such deep-living fish as the tuna
are similar to those of terrestrial organisms,
including man.” He added that radicactivity
“from the detonation of nuclear devices and
emissions from nuclear reactors are found
at all levels in all oceans.*

Train leaves CF to become Imterior Under
Secretary; Howe qeting director
Russell E. Traln, CF president since August
1, 1965, resigned February 7 to become Under
Secretary of the Interior. Sydney Howe, dl-
rector of conservation services for CP since
Aprii 1965, was named acting director by
the eXxecutive commlittee of the Foundation’s
board of trustees, pending selection of & new

president to succeed Train,

ADDITIONAL COSPONSOR OF A
JOINT RESCLUTION
SENATE JOINT RESOLUTION 130
Mr. HRUSKA. Mr. President, I ask
unanimous consent that, at the next
printing, my name be added as a co-
CXV——1802—Part 21

CONGRESSIONAL RECORD-— SENATE

sponsor of Senate Joint Resolution 150,
to authorize the President to designate
the period beginning October 12, 1569,
and ending October 18, 1969, as “Na-
tional Industrial Hygiene Week.”

The PRESIDING OFFICER., Without
objection, it is so ordered.

FOREIGN ASSISTANCE ACT—
AMENDMENT

AMENDMENT NO. 228

Mr. NELSON. Mr, President, last Au-
gust I submitted an amendment to the
Foreign Assistance Act under which the
United States would contribute a maxi-
mum of $40 million over g S-year period
toward the construction of a desalination
plant in Israel.

Senators Casg, EAGLETON, GOODELL,
Harris, Hart, HARTKE, HATFIELD, JAVITS,
KENNEDY, MAGNUSON, MCGEE, MONDALE,
MusKIg, PELL, RIBICOFF, SAXBE, SCHWEI-
KER, ScorT, TyYDinNGs, WILLIAMS of New
Jersey, and Younas of Ohio have cospon-
sored this proposal.

Recently, the House Foreign Affalrs
Committee considered a similar proposal
and agreed to including it in the foreign
aid bill for fiscal year 1970.

In order to facilitate the Senate For-
eign Relations Comimittee considering
this desalination bill as part of the for-
eign aid bill, I am submitting an amend-
ment intended to be proposed by me to
the bill (5. 2347) the foreign aid author-
ization pending before the committee.

The development of a prototype de-
salting plant in Israel can bring great
technological benefits and can help solve
the increasingly acute water shortage
problem of the world.

Historically, there has been broad bi-
partisan support for this joint project
and that is true today also.

It is my hope that the Senate Foreign
Relations Committee will also act favor-
ably on this measure.

I ask unanimous consent that amend-
ment No, 225 to S. 2347 be printed in the
RECORD,

The PRESIDING OFFICER. The
amendment will he received, appro-
priately referred, printed, and printed in
the RECORD.

The amendment (No. 225) was re-
ceived, ordered to be printed, referred to
the Committee on Foreign Relatlons, and
ordered to be printed in the REcoRp, as
follows:

AMENDMENT No. 225

On Page 19, between lines 4 and 5, Insert
the following section:

“Sec, 209. Development of Prototype De-
salting Plant in Israel—(a) In order to Im-
prove exlating, and developlng and advanc-
ing new, technology and experlelce in the
design, construction, and operation of large-
scale desalting plants of advance concepts
which will eontribute materfally to low-cost
desalinatlion in all countries, including the
United States, the Secretary of State 1s au-
thorized to participate in the development
of & large-scale water treatment and desalt-
ing prototype plant and related facllities to
be constructed in Israel as an integral part
of a dual-purpose powsel geherating and de-
salting project. Such participation shall in-
clude financial, technical, and such other
assistance as the Secretary deems appropriate
to provide for the study, design, consiruction,
and, for & limited demonstration period of
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not to exceed five years, operation and main-
tenance of such plant and facllities.

“(b) Any agreement entered into under
subsection {(a) of this section shall include
such terms and conditions as the Secretary
deems appropriate to lnsure, among other
things, that—

“(1) the Secretary will be responsible for
conducting the technical aspects of develop-
Ing such plant and facilities;

“{2) all information, products, uses, proc-
esses, patenis, and other developments ob-
tained or utilized In the development of the
plant and facilities will be avallable without
further cost to the Unlted States for the use
and benefit of the United States throughout
the world; and

“(8) the Unlted States, its officers, and em-

ployees have a permanent right to review
data and have access to such plant for the
purpose of observing 1ts operations and im-
proving the science and technology in the
field of desalination,
However, the provisions of thls section shall
not be construed to deprive the owner of a
patent of any right under that patent or
under a background patent,

*{c) In carrying out the provisions of this
Act, the Secretary may—

“{1) enter into contracts with public or
private agencies and with any person without
regard to sections 3648 and 3709 of the Re-
vised Statutes, and

**{3) utilize by agreement, with or without
reimbursement, the personnel, services, and
facilitles of ahy other Federal agency.

“{d) There is authorized to be appropri-
ated (1) for adminlstrative costs, such sums
as may be necessary o carry out this section
and (2) for the study, design, construction,
and operatlon of such plant and facilitles, an
amount not to exceed elther 60 per centum
of the total caplital costs of the plant and
facilities and 50 per centuin of the operation
and maintenance costs for the demonstra-
tion period, or 840,000,000, whichever 1s less.”

NOMINATION OF HON, CLEMENT F.
HAYNSWORTH, JR., TC THE
SUPREME COURT

Mr, INOUYE, Mr. President, when the
nomination of Judege Clement F. Hayns-
worth, Jr., to be Associate Justice of the
Supreme Court was first presented, I was
prepared to give his nomination my sup-
port despite the fact that we are poles
apart in our political philosophy. I was
prepared to support its confirmation be-
cause it was my feeling that if President
Nixon wished to nominate someone of
this political philosophy, he has a perfect
right to do so providing that nominee
met the other tests of fitness for this high
office.

Today, I wish to announce that I no
longer intend to vote in favor of confirm-
ing Judge Haynsworth’s nomination. As
a result of the evidence which has been
brought forth in the course of the hear-
ings before the Committee on the Judi-
ciary. I have concluded that a pattern
of insensitivity to the problems of con-
flict of interest, raised by Judege Hayns-
worth’s many business ventures as they
related to his activities as a judge in the
Federal court, has been clearly demon-
strated.

To support his nomination under these
circumstances would cause a serious 10ss
of faith on the part of the American
people as to the impartiality and fairness
of our Nation’s highest court. To do so
in view of the recent refusal of the Mem-
bers of this body to support the elevation
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of an Associate Justice to Chief Justice
for similar insensitivity would make a
mockery of our standards and our con-
cern for the canons of judicial conduct,
It would make political philosophy rather
than judicial fitness the determining
criterion,

Mr. President, for this reason I an-
nounce my intention to vote against con-
firmation of this nomination.

THE TAX REFPORM OF 1969

Mr, GRIFFIN. Mr. President, Prof.
Raymond J. Saulnier of Barnard Col-
lege, former chairman of the Council of
Economic Advisors to President Eisen-
hower, has prepared a detailed analysis
of the tax reform legislation which was
passed by the House of Representatives
(H.R. 13270).

I ask unanimous consent that his
analysis be printed in the REcorb.

There being no objection, the analysis
wag ordered to be printed in the REcorp,
as follows:

MeMoraNDUM ON H.R. 13270: THE Tax
REFORM ACT OF 1969

This proposed leglsiation is so long (368
pages), so complex {36 major sections with
63 subsections) and so deeply affected by
loophole emotionalism that there is a danger
of it being enacted without an adequate
evaluation of its potential overall effects. Yet
it should be clear even to a casual reader of
press summaries that, as it is found in HR.
13270, the Tax Reform Act of 1969 would be
serlously counterproductive.

The ohject of HER. 13270 is to correct cer-
tain inequities in the federal tax code but,
whatever it would do in that connectlon, it
would have seriously adverse side eflects on
two other matters that must be coordinate
in importance with equity in the design of
our tax laws, namely, the nation’s capahility
for achieving vigorous economic growth and
the balance between private and publio
effort in our society.

Specifically, the bill would impalr the na-
tion’s capabillity for achieving vigorous eco-
nomlc growth by a number of provisions that
would reduce incentives to save and ilnvest,
including the proposed treatmment of capital
gains and the reduction of incentives to in-
vest in real estate and in minerals resources.
It would further inhibit growth by reduc-
ing--in some cases eliminating altogether—
ways in which business concerns reward
management achievement under present tax
law, And the balahce of its revehue effect,
which would become increasingly negative
between 1970 and 1973, would favor consump-
tion al the expense of investment, thereby
weakening goverhment efforts to overcome
inflation as well as Impeding economic
growth, The Treasury estimates that, under
the bill as it stends, the net longterm shift
in the tax burden would be to raise taxes on
corporations by $4.9 hillion while lowering
taxes on individuals by $7.3 billion.

In additlon, H R, 13270 would have a num-
ber of unfortunate effects on the structure
of American Instltutions. It would Impair
the ability of state and loecsl governments
to flnance public facilitles independently
and, in so doing, weaken thelr position in
our present povernimental structure. It
would serlously impalr the abillty of private
nonprofit Institutions—coileges and univer=
sities, museums, hospitals, etc.—to obtain
the private gifts on which they rely heavily,
in gsome cases entlrely, for the extension and
improvement of thelr activities. And as this
memorandum wlil show, it would weaken the
enterprise system—the means through which
this country has achieved a standard of llv-
ing unparalleled elsewhere in the world and
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through which Amerlca, from its beginnings,
has offered opportunity for personal develop-
ment and improvement unmatched any-
where,

In doing all this, and more, some of the
bill’'s major provisions offend one’s sensi-
bility by:

Being in a number of inhstahces serlously,
unnecessarlly and punitively retroactive;

Violating the long-respected distinction
between capital and income in thelr treat-
ment by the tax laws;

Deviating from the established principle
of taxing income when it is actually re-
celved;

Deleting s whole serles of still valid and
justifiable incentives on the ground, sppar-
ently, that yesterday’s incentive is today’s
loophole.

The justification for this wholesale rewrit-
Ing of the tax code is that a small group
of individuals in the $200,000-and-over in-
come bracket—154 in number—had no fed-
eral tax lability in 1666. Whatever the merits
of the case agalnst these individuals, it must
be recoghilzed that they represent only one
percent of the taxpayers in this income class.
Yet in order to reach 154 individuals, H.R.
13270 would adversely affect the tax status
of hundreds of thousands of taxpayers, cor-
porate as well as indlvidual, would affect
every cltlzen through higher prices and rents,
would imperil every nonprofit, gift-supported
institution in the country. It is hard to
imagine a bill from which the fallout threat
would be greater.

As for the 154, how much federal tax they
pald in other years is typically overlooked,
a5 Is the taxes they pald over the years to
state and local governments. Typically, ho
account 1s tgken of the income these indi-
viduals chose to forego in achieving tax ex.
emptioli, nor the armount of capital or in-
come they gave away, ete., etc. Nor is there an
adequate evaluation in the public dialogue
on these questions of what it will cost the
nation in the Impairment of its productive
ingtitutions to correct such genuine inequi-
ties as exist under present tax law by the
methods proposed. There surely must be a
better and fairer way to do it, One 18 im-
pressed again and agaln that what we have
here 15 a massive edxample of throwing the
baby out with the bathwater—in this case
a whole famlily of bables, with & few cups of
bathwater.

Although H.R. 13270 has been described
a5 & milestone in tax legislation by the Sec-
retary of the Treasury, there are valid objec-
tives of tax reform—long recognized inside
and outside of government—that it does
nothing to achleve, Notable among these are
simplification of the tax code and revisions
to promote growth. Value-added taxation, a
major subject of tax discussion these past few
years. 1s howhere in thls bill. Nor is fiscal re-
sponsibility a part of 1t. The fact that the bill
would burden the fnances of the federal
government—in amounts estimated as high
as $4.1 billon in 1972—by tax cuts that
more than offset the Increased revenue in-
volved in tax reform anhd in repeal of the
investment tax credit, has already been come-
mented on. In short, H.R. 13270 deserve not a
mere patching-up but & thorough overhaul.
One thing 1s certain: If it is passed, even
with the changes proposed by the Secretary
of the Treasury (many of which go in the
right direction but others, in the opinion of
this writer, do not), no true tax reformer
need fear he has been done out of a job.
Actually, the tax reform problem would be
rendered more difficult.

It would be impossible for any one indi-
vidual—and certainly not in one brief mem-
oraidum—+to present a full erltique of this
lengthy and ¢omplex bill. The fact that many
provisions are not commented on here is not
to be cohstrued as meaning anything, one
way or the other, pro or con, with respect to
their specific merlts. Limitations of space.
time and energy have required concentra-

October 6, 1969

tlon on only a few of the bill’s major pro-
visions. It 13 hoped, however, that the selec-
tion is of those most in need of critical com-
ment,

Let us begin with certain of the bill's
provisions that affect capital investment and
thus the natlion’s pobtentlal for economic
growth,

1. FERMANENT REPEAL OF THE INVESTMENT TAX
CREDIT

Permanent repeal of the investment tax
credit, as H.R. 13270 proposes, would remove
an incentive to capital expansion and im-
provement that from its inception has been
a constructlive provislon of the tax code.
There may be abuses here and, if so, they
should he corrected, but not by the wlldest
stretch of the imagination can the invest-
ment credit be regarded as a loophole in any
meaningiul sense, Its permaneni repeal
would have to be regarded as a blow at the
ordinary, everyday business of improving the
ngtion’s productive plant, Certainly, if this
provision 1s enacted the Congress should find
some means—presumably through deprecia-
tlon lberalization—to make the volume of
investible funds generated internally by busi-
nesses more nearly conslstent with what is
required for capital investment., Otherwise,
the productivity ahd international competi-
tiveness of American industry will suffer a
damaging setback.

Finally, although an on-agaln off-again
handling of the investment credit deserves,
in my opinion, no place in stabilization pol-
icy—planning for capital expansion and im-
provement heeds and deéseTves a more stable
framework of taxation—the anti-inflation
purpose (for which there ls a reasonable ar-
gument) would be better served by suspen-
sion than by permanent repeal, if that has to
be the choice,

2, LIMITATION OF ACCELERATED DEFEECIATION
PRIVILEGES IN REAL ESTATE INVESTMENT

Despite the well-known tendency for in-
vestiment in new constructlon (notably, new
residential construction) to lag behind other
types of investment, and despite the widely-
recognized and increasingly critical shortage
of residential facilities, H.R. 13270 would re-
duce certaln incentives which Congress
on earlier occasions deliberately incorpo-
rated into the tax law to encourage construc-
tion and rehabilitatlon of real property. Un-
der the House bill:

(a) accelerated depreclation—previously al-
lowed on all new construction on the 200%
declining balance and sum-of-the-yeara digits
methods—would henceforth be restricted to
the recovery of capital invested in new resi-
dentlal building;

(b) despite the fact that the incentive to
invest in new construction depends heavily
on ah actlve market for used structures,
stralghtline depreciation would be required
on the latter (residential and nonresidential)
in place of the 150% declining method pres-
ently allowed;

(¢) although new nonresidential construc-
tion is erucial to the creation of a satisfac-
tory total environment, it would be aliowed
a glower (150% declining balance) deprecia-
tion In place of the accelerated rate presently
allowed;

{d) the excess of accelerated over straight-
line depreciation would be recaptured as or-
dinary income on the sale of real property
of any type, with no amelioration of this ef-
fect (as provided In present law) depending
on how long the property wag held, thus
aborting the initial effect of fast writeoff;
and

(e) the right to depreciate rehabilitation
expenditures on a straightline basis over 20
months would be restricted to projects where
the additions or improvements have a useful
life of b years or more, where they constitute
low cost housing for nontransient use {(de-
clared eligible for such treatment by HUD)
and where rehabilitation cost per unit is not
less than 83,000 or more than $15,000,
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was ohly a ploy to open up the Soviet Union
to expanded American esplonage. He sald
that if he had to depend on his military peo-
ple for reducing tenslons between the United
States and the Boviet Union, he would have
only torches and thorns to work with.

The limited nuclear test ban is regarded
by many contemporary historiane as the
most slgnificant achievement in an otherwise
almost unbroken serles of escalating moves
{n the world arms race. Let it be noted that
this particular treaty was passed by the U.S,
Senate over the opposition of most of our
military leaders.

And now the same men who did their
best t0 malntain unlimited nuclear testing
are using the same arguments for unlimited
development of bacteriological, chemical, and
radiological weapons; and anti-ballistic mis-
slles; and multiple Independently targeted
re-entry vehicles, It is not unnatural for
them to apply such pressure, for, In a very
real sense, this part of thelr job. But 1t s
both unnatural and hazardous for the Ameri-
can people to be acqulescent or uncritical
witnesses to this process. It is their clear
historical right not to let thelr government
got away from them. :

The notion that peace i1s possible in an
open-ended arms race has no basis in human
expertence. To this may be added a profound
observation by Richard M. Nixon before he
became President: he sald the best time to
bring weapons under control is before, not
after, they get Into the stage of mnanufacture
and stockplling.

By now, the complexities of the world arms
race have reached a point where even the
most painstaking, persistent, and genuine
efforts may not yleld dramatic or Immediate
results. But 1t would clear the air If the
United SBtates announced to the world that
we would rather die ourselves than to loose
chemlicsal and bacteriological horrors on man-
kind—and that, accordingly, we were taking
a first step In what we hoped would be a
program to ellminate these weapons alto-
gether. We would specify the nature and
quantity of weapons to he destroyed in the
first phase, and Inyite U.N. Becretary Gen-
eral U Thant to appolnt personnel to observe
and report. We would announce that, {f other
nations carrled out similar phased reduc-
tlons under U.N. certification, we would be
prepared to continue this reciprocal process
unti] the world’s arsenals were fully purged.
Most important, we could say we were pre-
pared to extend this process to the reduc-

tlon and ellmination of nuclear weapons, o

long as others will proceed with us.

At the same time, we could move mightily
in the dlrection of strengthening the U.N.
1tself, broadening its authority in order to
enable it to deal with world tensions and
conflicts on a statutory rather than make-
shift basis. For 1t will not be enough to bring
-the world arms race under control. Nations
themselves must be brought under responsi-
ble control. The advocacy of such an ap-
proach to peace 15 where security begins.

THE NOMINATION OF JUDGE
HAYNSWORTH TO BE AN ASSO-
CIATE JUSTICE OF THE SUPREME
COURT

Mr. HRUSKA. Mr. President, earller
today the Junior Senator from Kentueky
(Mr. Coox) and I sent & letter and
memorandum to each Senator dealing
with the role of Judge Haynsworth in
labor decislons during his tenure as a
member of the Fourth Circuit Court of
Appesls.

As members of the Judiciary Commit-
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" states had ways of circumventing any agree-
¥ ment, and that the proposed test-ban treaty

tee, the Senator from Kentucky and I
felt it was desirable to make a broad

dissemination of our ahalysis of the-

claims made by those who oppose the
nomingtion of Judge Haynsworth to the
Supreme Court. We also intend at a later
time to discuss his civil rights decisions
and the charges of improper conduct
which have been made against him.

Mr, President, the political philosophy
of a nominee to the Supreme Court is not
a proper subject for examination by the
U.S. Senate. The President of the United
States, acting under the Constitution
which gives him the power of appoint-
ment, makes the nomination. The Senate
then reviews that nominee and his qual-
ifications to determine whether he pos-
sesses the qualities of experience, judicial
temperament, competence, and integrity
which would qualify him for the post.

The Senate also in discharging its duty
under advice and consent should deter-
mine whether he may have such & hias or
such a prejudice against a particular
litigant that such litigant may not re-
ceive a fair hearing in any litigation
which arises before the Supreme Court
at a time when the nominee would be
sitting there. But for the U.S. Senate to
get into the question of the philesophy
or politics would be an invasion of the
President’'s power of appointment.

When the Committee on the Judiciary
and later the Senate consider the duty
advising and consenting to the nomina-
tion of the Honorable Arthur Goldberg
and later advising and consenting to the
nomination of Justice Thurgood Mar-
shall, the rule I just stated was followed.
Certainly this Senator did not go into the
matter of bias or the philosophy or the
prejudices, which either of those nomi-
nees might possess.

All of us know of the tremendously
broad practice which the Honorable
Arthur Goldberg had in the fleld of labor
law. All of us know the great extent to
which Justice Marshall participated in
the field of civil rights as a private lawyer
and as a counsel for various civil rights
groups. Yet, this Senator well recalls the
question that was put to then Solicitor
General Marshell during the hearings
before the Committee on the Judiciary.
He was asked whether notwithstanding
his experience in this particular field of
litigation, he could give anyone appear-
ing from any section of the country a
fair hearing in matters arising in that
fleld.

His answer was In the affirmative. And
that is the ultimate answer that the Sen-
ate must ask for in the pending case.

- A review of the cases in which Judge
Haynsworth participated during his ten-
ure on the Circuit Court of Appeals of the
Fourth Circuit clearly establishes that
there is no such bias which would affect
Judge Haynsworth'’s ability as a member
of the United States Supreme Court.
There would be no such bias as to prevent
falr hearings and decisions in any cases
which may come before the court in the
future. A review of these cases estab-
lishes that each decision in which he par-
ticipated is buttressed by case law and
logic. Regardless of the resulting sub-
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sequent appeals, each decision iIs intel-
lectually honest.

Perhaps the most important case in
this regard, in which Judge Haynsworth
participated, takes issue with the decision
in the Gelizelle Packing Co. case, which
involved the use of an authorization card
count to establish a union &s a bargaining
agent. In reversing that case, the Su- -
preme Court stated:

Despite our reversal of the Fourth Circuit
below, the actual area of disagreement be-
tween our position here and that of the
Fourth Clircult 18 not large, as a practical
matter,

The case of Enterprise Wheel & Car
Corp. saw the Supreme Court announce
new rules regarding judicial review of
arbitration cases. At the same time the
Supreme Court reversed .the fourth cir-
cuit, it reversed the sixth and the fifth
circuits on the same point. The seventh
and the 10th circuits had decided sim-
ilar cases and were relled upon by the
fourth circuit in the latter’s decision in
the matter. In the face of these concur-
ring views in different circuits, it is im-
possible to find that Judege Haynsworth
was wrong or that he was “antiunion.”

I will not undertake to review all the
cases discussed in our memorandum.
The point is this: Judge Haynsworth
participated in many labor decisions. He
sometimes decided in favor of unions; he
sometimes decided against them. In
each case, when the merits are examined,
it is clear that the decision was based
upon a sound review of the law and the
fair application of the law to the facts of
the case.

Mr, President, the American Bar As-
sociation Committee on the Federal Ju-
diclary is certainly considered a reliable
source for analysis of a judge’s record
and experience in this connection. Cur-
rently, and during the evaluation of
Judge Haynsworth's career as a member
of the fourth circuit, that Committee on
the Federal Judiclary is headed and
chaired by Judge Walsh, at one time
Deputy Attorney General of the United
States, at one time a judge of the Fed-
eral court, and certainly one of the dis-
tinguished and eminent members of the
American bar today. I quote from his
testimony as follows:

All of the persons interviewed regarding
Judge Haynsworth expressed confldence in
his Integrity, his intellectual honesty, his
judicial temperament, and his professional
abllity. A few regretted the appointment be-
cause of the differences with Judge Hayns-
worth's ideological polnt of view, preferring
someone less conservative, None of these
gentlemen, however, expressed any doubts
as to Judge Haynsworth's Intellectual Integ-
rity or his capability as a jurist.

A survey of Judge Haynsworth's opinlons
confirmed the vliews expressed by those In-
terviewed as to the professional quality of
his work,

Mr. President, I ask unanimous con-
sent that the letter of transmittal, from
the Sensator from Kentucky and myself
to all Senators, as well as a brief extract
from the memorandum be printed at
this point in the RECORD.

* There belng no objection, the mate-
rlal was ordered to be printed in the
REcorp, as follows:



28650

U.8, SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C., October 8, 1968,
Hon., v
United States Senate,
Washington, D.C.

Drar HSenaTor: Some confuslon has oOb-
viously arisen over the record of Judge
Clement F, Haynsworth, Jr., the President’s
Bupreme Court nominee, during his tenure
of service on the U.8, Court of Appeals for
the Fourth Circult.

In the spirit of fairness, we ask that you
read the entire record, both pro and con,
before making your decision.

We are glad this nomination has recetved
the scrutiny that has been given 1t. Justices
of the Supreme Court from this day forward
must be able to stand the test of complete
and honest disclosure before Senate con-
finmation can be anticipated. Judge Hayns-
worth’s record wlll stand this test.

As members of the Judictary Committee,
we have had the opportunity to attend the
hearings and study the record. As failr-minded
Americans, we regret the proliferation of in-
sinuations about Judge Haynsworth which
we Teel are based elther upon misinforma-
tlon or llttle knowledge of the facts, The de-
cision which the Constitution calls upon
the Benate t0 make must be made falrly. We
are enclosing an appraisal of the Judge's en-
tire record in labor casés so that you will be
correctly apprised of hls position in this
area. We wlill subsequently be forwarding o
you objective appralsals of his clvil rights de-
clsions and a complete rebuttal of the con-
fllet of interest charges which have been
leveled agalnst him.

With best wishes,

Sincerely yours,
RoMAN L. HRUSKA,
Marrow W. CooK,
U.S. Senators.

SUMMARY : JUDGE HavynswoRTH’S Labor REC-
ORD—A RXBUTTAL TO THE AFL-CIO AP
PRAISAL

I. The Ten Supreme Courf Reversals: No
objective evaluation can conclude that Judge
Haynsworth is “anti-labor” as compared with
the Bupreme Court., Three of the cases in-
volved changes of Congressional and/or Su-
preme Court pollcy subsequent to the Fourth
Clrcult’s opinion, Two further cases were not
“labor-management” cases. In one of the
cases the Bupreme Court expllcitly stated
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that its dilsagreement with the Fourth Cir-
cult was “not large as a practical matter.”
In none of the reversals did the Bupreme
Court purport to reverse an “anti-labor”
declsion,

II. The Divided Fourth Circuit Cases: The
AF1.CIO falls to mention one declislon In
which Judge Haynsworth dissented in fquor
of the union, The AFL-CIO labels as “antl-
labor” three cases In which the Fourth Cir-
cult substantially enforced NLRB orders in
favor of the Union, and four additional cases
which are neutral decisions of procedure
and evidence issues.

III & IV. Judge Haynsworth’s Undisclosed
Pro-Labor Record: The AF1~CIO completely
falls to examine a large body of pro-labor

cases In which Judge Haynsworth partiel-.

pated. These Include at least eight (8) pro-
labor opinlons writien by Judge Haynsworth,
and an additional thirty-seven (87) pro-labor
cpinions In which Judge Haynsworth con=-
curred but did not write an cpinion.

V. The Fourth Circuit’s Labor Record: The
suggestion that the Fourth Circult, and
Judge Haynsworth in particular, has con-
sistently opposed the NLRB's efforts to se-
cure worker's rights 1s demonastrably false.

The Fourth Circult completely or sub-
stantlally enforced 93% of the NLRB peti-
tlons before it In 1968-69, as compared with
only 81% for all circult courts during
1963-68.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of & quorum,

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD of West Virginia. Mr, Pres-
ident, I ask unanimous consent that the
order for the quorum call be resecinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

COAL MINE HEALTH AND SAFETY
ACT OF 1969—AUTHORIZATION
FOR PRINTING OF BILL

Mr. BYRD of West Virginia. Mr. Pres-
ident, on behalf of the Senator from
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New Jersey (Mr. WiLLIAMS), I ask unan-
imous consent that 8. 2817, the Coal
Mine Health and Safety Act of 1969, be
printed as it was passed by the Senate
on Thursday, October 2, 1969.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ADJOURNMENT

Mr. BYRD of West Virginia. Mr. Pres-
ident, if there be no further business to
come before the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in adjournment until
12 o’¢lock noon tomorrow.

The motion was agreed to; and (at
5 o'clock and 8 minutes p.m.) the Sen-
ate adjourned untll tomorrow, Tuesday.
October T, 1869, at 12 o'clock noan.

NOMINATIONS

Executive nomlnations received by the
Senate October 6, 1969:
WORLD HEALTH ORGANIZATION
Dr. 8. Paul Ehrlich, Jr., of Virginia, to be
representative of the United States of Amer-

lca on the Executive Board of the World
Health Organlzation.

U.S. DISTRICT JUDGE
David L, Middlebrocks, Jr., of Florida to
be U.S. district judge for the northern dis-

trict of Flortda vice George Harrold Carswell,
elevated.

CONFIRMATIONS

Executive nominations received by the
Senate October 6, 1869:

U.S. MARSHAL

Ollle L. Canion, of Loulslana, to be T.S.
marshal for the eastern district of Louisiana
for the term of 4 years.

NATIONAL TRANSPORTATION SAFETY DOARD
Isabel A. Burgess, of Arizona, to be & mem-
ber of the National Transportation Safety

Board for the remainder of the term expir-
ing December 31, 1968,

HOUSE OF REPRESENTATIVES—Monday, October 6, 1969

The House met at 12 o’clock noon.
The Chaplain, Rev. Edward G. Latch,
DD, offered the following prayer:

God loveth righteousness and justice;
the earih is full of the goodness of the
Lord.—Psali 33: 5. :

O Bpirit of the living God, who governs
the world with righteousness and whose
judgments are true and righteous al-
together, grant that these representa-

tives of our people may be of one mind

and of one heart as they seek to provide
Justice, to produce zood will, to protect
freedom, and to promote the welfare of
all the citizens of our beloved land.

Endue them with Thy spirit that with
clear understanding, clean motives, and
creative principles they may rise above
all self-seeking and through self-disci-
pline be primarily concerned about the
good of our country and the brotherhood
of man.

Bless all the courts of justice in our
Natlon and particularly our Bupreme
Court opening on this day. Grant unto

all Justices the spirit of wisdom that
they may decide wisely and uphold the
law as it is without fear or favor.

May the Lord give strength to His
people and bless them with peace of
mind, purity of heart, and power of
spirit to work together for the good of
all men.

In the Master's name we pray. Amen.

THE JOURNAL

The Journal of the proceedings of
Friday, October 3, 1969, was read and
approved.

MESSAGE FROM THE SENATE

A message from the Senate by Mr.
Arrington, one of its clerks, announced
that the Senate had passed without
amendment a joint resolution of the
House of the following title:

H.J. Res, 8561. Joint resolution requesting
the President of the Unlted States to issue

& proclamation calling for a “Day of Bread"
and ““Harvest Festival.”

The message also ennounced that the
Senate has passed with amendments in
which the concurrence of the House Is
requested bills of the House of the fol-
lowing titles:

HR. 9825. An act to amend subchapter IIT
of chaptar 83 of title 5, United States Code,
relating to civil service retirement, and for
other purposes;

HR. 11030. An act to amend further the

Peace Oorps Act (75 Stat. 612), as amended;

H.XR. 12082. An act to provide additional
revenue for the District of Columbia, and for
other purposes, :

The message also announced that the
Senate insists upon its amendment to the
bill (H.R. 9825) entitled “An act to
amend subchapter III of chapter 83 of
title 5, United States Code, relating to
civil service retirement, and for other
purposes,” requests a conference with the
House on the disagreelng votes of the
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The ACTING PRESIDENT pro tem-
pore. Without objection, it 1s so ordered.

(Subsequently, the Senate modified
this order to provide that at the con-
clusion of its business today it stand in
recess until 10 a.m, tomorrow.)

CRDER  FOR RECOGNITION OF
SENATOR HUGHES TOMORROW

Mr. MANSFIELD, Mr, President, I ask
unarimous consent that, after the dis-
position of the Journal on tomorrow, the
distinguished junior Senator from Iowa
(Mr. HucHES) be recognized for not to
exceed 1 hour.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER OF BUSINESS

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that I may proceed
for a period of 30 minutes.

The ACTING PRESIDENT pro tem-
pore. Is there objection? The Chair hears
none and it is so ordered.

THE NOMINATION OF JUDGE
HAYNSWORTH TO BE AN ASSOCI-
ATE JUSTICE OF THE SUPREME
COURT

Mr., HOLLINGS. Mr., President, I
would have hoped that the most delib-
erative body in Government would have
proceeded with the nomination of Judge
Haynsworth in a more deliberate fash-
fon. At the present moment, the hear-
ings have not been completed and all the
testimony has not been submitted, ac-
cording to the Senator from Indiana.
The committee record, as a result, has
not been finalized or printed. The Com-
mittee on the Judiciary has not formally
considered the particular nomination,
and as a result the committee has yet
1o act.

Already, Mr. President, Senators are
jumping to conclusions. Rather than the
most deliberative body, I almost have the
feeling that we are about the 100 fastest
guns in the East, trying to get the head-
line, rather than trying to get to the
point in substance of the Haynsworth
nomination; that is, the Judge’s qualifi-
cations to be an Associate Justice of the
US. Supreme Court,

For example, in the hewspaper cover-
age of this matter, they have rushed
headlong and failed to cover many
things of importance and, consequently,
many things in support of this distin-
guished jurist. One, which I ask unani-
mous consent to have printed in the
Recorp at the conclusion of my remarks,
is the statement by Prof. William Van
Alstyne, of the Duke University School
of Law, who is known as a civil libertar-
ian and an outstanding and eminent
professor.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so0 ordered.

(See exhibit 1.)

Mr. HOLLINGS. Another example, of
course, is the studied judgment and tes-
timony of Dr. Charles Alan Wright, now
with the University of Texas School of
Law, who formerly was with the Univer-
sity of Minnesota; and, if I may, I would
like to point out his qualifications:
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For more than twenty years my profes-
slonal speclalty has been observing closely,
and teaching and writing about, the work
of the federal courts. From 1850 to 1955 I
was & member of the faculty at the Unlver-
slty of Minnesota Law School and I have
been at The University of Texas since that
time. I was a visiting professor at the Uni-
versity of Pennsylvania Taw School in
195960, at the Harvard Law School in
1964-85, and at the Yale Law School in
1968-69. I regularly teach courses in Federal
Courts and in Constitutional ILaw, a seminar
1n Federal Courts, and & seminar on the Su-
preme Court. Since 1064 I have been a mem-
ber of the Standing Committee on Rules of
Practice and Procedure of the Judicial Con-
ference of the United States and prior to
that time was a member of the Advisory
Commlitiee on Civil Rules. I was Reporter for
the recently-completed Study of Division of
Jurisdiction between B8tate and Federal
Courts made by the American Iaw Institute.

His writings include a seven-volume
revision of the Barron and Holtzoff
Treatise on Federal Practice and Proce-
dure, and he has taken the trouble to
study every decision in which Judge
Haynsworth has participated—not mere-
ly every one that he has written upon,
but every one in which he has partici-
rated, which covers a span of some 12
yvears and 167 volumes of the Federal
Reporter.

He says that with his professional in-
terest in the Federal judiciary and with
his writing commitments, he necessarily
studies with care all the deecisions of the
Federal courfs and inevitably forms
judgments about the personnel of those
courts. I quote Professor Wright:

We are fortunate that federal Judges are,
on the whole, men of very high caliber and
great ability. Among even so able a group,
Clement Haynsworth stands out, Long before
L[ ever met him, I had come to admlre him
from his writings as I had seen them in Fed-
eral Reporter,

Quite to the contrary of what we read
in the headlines, Mr, President, where it
is said Judge Haynsworth is “cbscure”
and he does not have the gloss and emi-
nence that we should have on the high-
est court of our land,

Professor Wright concludes with the
following comment:

I cannot predict the votes of Justice
Haynsworth. The cases I have reviewed in
thls statement demonstrate, I belleve, that
in the areas of criminal procedure and free-
dom of expression the record of Judge
Haynsworth on the Fourth Clreuit has been
a constructive and forward-looking one. But
I support his nomination, not because his
views on these subjects or others are simiiar
to mine, but because his overall record
shows him to have the ahbllity, character,
temperament, and Jjudiciousness that are
needed to be an outstanding Justice of the
United States Supremse Court.

Mr. President, at this point I ask
1manimous consent to have printed in the
REcorp at the conclusion of my remarks
the two statements by Professor Wright.

The PRESIDING OFFICER (Mr.
ALLEN in the chalr). Without objection,
it is so ordered.

(See exhibit 2.)

Mr. HOLLINGS, Mr. President, those
things do not appear in the headlines
and it appears that some of our brethern,
some of our colleaguyes, are making their
judgments on the headlines. If that is
the test and the measure, I cannot help
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but wonder. That would make it pretty
easy to understand if that were the test.

Mr. President, I go immediately to the
Evening Star of Monday, October €, 1969.
‘The headline of the Washington Evening
Star article of yesterday is “Hayns-
worth Deal! Eyed.” I say this with some
mixed appreciation and not criticism of
the substance of the article in the Eve-
ning Star, Actually, there is an editorial
in the same newspaper supporting Judge
Haynsworth. However, the fact of the
matter is that is not what the head-
line implies, It intimates that: “We have
a judge involved in deals, and we are
eyeing the deals.”

All the poor judge has said is, “I will
take all my stocks and put them in
trusteeship.” Is that a deai? It s an offer
for complete disclosure. We do not want
to fault anyone for a moment for insist-
ing on complete disclosure., When I in-
troduced Judge Haynsworth, I included
that in my introduction.

No one faults the Senator from In-
diana (Mr. BavyH) for going Into this
matter as meticulously as he can. This is
& lifetlme appointment. The Senate is
the responsible hody. It is our duty to go
into every facet possible to make certain
of the qualifications of Judge Hayns-
worth, and every other aspect of the
matter, including his personal habits, his
personal character, and his ability. I do
not want it to appear that I am leaning
toward the school of thought that “Now
that you have my good friend the judge
up for confirmation, we are going to skirt
over the record.” In Iintroducing the
Judge I asked that everything be intro-
duced. But what happened? Rather than
having it appear we have given a com-
plete record, which is the fact, they
would make it appear the contrary is
true.

I would like to have awaited the action
by the Committee on the Judiciary, but
in the initial hearing a letter dated Sep-
tember 8, 1969, was presented to the com-
mittee with the complete stockholdings
up until! the time of the nomination.

Mr, President, I ask to have printed in
the Recorp at the conclusion of my re-
marks that letter with the complete
stockholdings.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 3.)

Mr, HOLLINGS. Mr., President, Mr.
Arthur McCall, who testified, was his
stockbroker. He was asked for a listing of
all stock transactions of Judge Hayns
worth,

Mr, President, I ask unanimous con-
sent to have printed in the REcorp that
listing of stock transactions.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 4.}

Mr, HOLLINGS. Mr. President, then,
after we obtained a listing of all stock-
holdings—and it must be remembered
that at the time he placed in the record
of the Committee on the Judiciary his
complete Income tax returns for the
years 1957 through the time of his nom-
ination— we were then asked both orally
and in writing two things by the Senator
from Indlana. At that particular time,
last Wednesday, before the Committee
on the Judiciary, the Senator from Indi-
ana sald, we knew of five stocks where
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it appears that the judge sat on par-
ticular cases while he held the stock
where those parties were ltigants. He
was asked, “Qive us the names of the
five stocks and we will get a complete
record.” He said, “No, we will not do
that. We will wait. We want the listing
of all stocks. Before I tell you my five
stocks, I want a listing of all stocks.”

Now who is playing games with whom?
We have been trying to get everything
they want. It does not take just 1 or 2
hours to get a complete listing. Those
otlier sheets were worked on for days
to obtain as accurate and as complete a
record as could be done in answer to the
Senator’s request,

On October 1, last Wednesday, the
Senator from Indlana wrote to the
chairman of the committee, the Senator
from Mississippi (Mr. REASTLAND) as$
follows:

OCTOBER 1, 1969,
Hon. JAMES O. EASTLAND,
Chairmean, Judiciery Committee,
U.S. Senate,
Washington, D.C.

Drar MR, CHAIRMAN: I appreciate your con-
tinued ccoperation In our efforts to lay the
Haynsworth matter to rest. In discussing
what had transpired with Mr, Chrlssos, I
suggested that I would forthwith recount
the information which I had requested. It
seems t0 me that the following items are
still of importance t0 conclude fully our de-
lberations:

{1) a chronological lsting of ownership
of all assets of Judge Haynsworth from the
time he went on the hench to the present
day,

(2) The financial records, including proflt
and loss statements of Carolina Vend-A-~Mrtic
from the time of 1ts incorporation to the time
ot its merger with ARA,

(3) The records of Caroline Vend-A-Matlo’s
profit sharing and pension plans.

This information, plus the tax records and
Carolina Vend-a-Matic’s minutes and other
records presently avallable to the Commit-
tee, should be very helpful in enabling us
to conclude our dellberation. I regret that
this matter has taken so much of the Com-
mittee’s time., However, I feel it 18 imperative
that we be complete insofar as this matter
is concerned.

Thenk you agaln for your continued
thoughtiulness and cooperation.

Sincerely,
BIRCH BAYH,

Mr. President, I reiterate that he has
every right and duty, and we do not fault
the request. What was requested was a
chronological listing of all assets of the
Judge from the time he went on the
bench. The chronological listing by years
was furnished to the Committee on the
Judiciary at 4 o’clock yesterday after-
noon. Then, last night, from the release,
it appeared some hanky-panky was going
on. Somehow it was made to appear that
there was a judge on the run and they
could not get the information. On the
contrary, there was the offer to place the
stock in the hands of trustees, but these
efforts are labeled “Haynsworth Deal.”

In yesterday’s Evening Star, Mary
MecQrory writes:

Senator Birch Bayh, D. Ind., retired over
the week end with a new batch of flnaneial
records laboricusly wrested from the Justice
Department. He hopes to find in them the
“Just one more case” which could defeat the
nomination of Judge Clement Haynswortdh,
Jr. to the Supreme Court,
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Mr. President, I cannot help but read
the next paragraph:

A number of Republicansg secretly wished
him good hunting.

I emphasize the words “laboriously
wrested from the Justice Department.”
No one is trying to hide. I do not repre-
sent the Republican Department of Jus-
tice. I say only this. I checked upon read-
ing this particutar article, Yes, Judge
Haynsworth has his cousin, Harry
Haynsworth, helping him compile this
information. He took it for what was re-
quested in Senstor Bavu's letter, a
chronological listing, It appears now they
want the time of every purchase and the
date of every sale of every stock. Mr.
Harry Haynsworth was trying {0 prepare
the chronological listing. He could not
obtain the fractional shares unless he
got the Information from the company,
and he was working on that. He has
made the compllation by getting every
stock slip showing the date of sales and
date of purchase, and that information
is with the Committee on the Judiciary.
No one I trying to hide information,

Some say he is a racist. A professor of
law and associate dean of the Unilversity
of Wisconsin Law School, Mr, G. W.
Foster, who wrote the HEW guidellnes
which first appeared In 1965, said he is
not. However, these things do not get into
the newspapers.

Mr, President, now specifically I turn
to the case of the Brunswick Corp.v.J.C.
Long, 392 F. 2d 337 (1968). On Novem-
ber 10, 1967, the Judge decided a case, in
which he later bought a thousand shares
of Brunswick,

Question: Did he violate the cancn
or the statute?

Well, obviously it was a mistake, a
lapse of memory, and not a lapse of
ethics. No one questions it. He is the
most sensitive fellow in the world. The
other day he was criticized for the way
he talked on television. Everyone who
knows him knows he stutters. It has been
a handicap for him in his lifetime. But
he is not insensitive. Evervbody talks
about the big profits he made, but they
do not talk about the big loss of over a
million dollars if he held onto the stock.
In the Carolina Vend-A-Masatic matter,
Carolina Vend-A-Matic has never been
in court. In spite of all the headlines in
which that company is involved, it was
not a party litigant.

Now, we are going through scenarlos of
a judge on the run. When he tries to do
everything they want done it is said
that there is a “deal.” No one is having
to pull teeth. All they have to do is ask
me to get the information. I do not
know who is in charge of this appoint-
ment, Certainly, I have not been. I would
like to have been, but it is not mine,

Mr., President, I cannot fault the re-
action of some of my Democratic col-
leagues who attack this nomination in
an ethical and diplomatic way when a
Republican President is out trying to
get a Governor to run against you and
you are running for reelection next year.
Why should you view so0 kindly this
appointment to the U.S. Supreme Court?
Why should he search behind the head-
lines? If it appears a mess, fine business.
We messed up with President Johnson
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and Justice Fortas, Why not help Presi-
dent Nixon mess up with Judge Hayns-
worth. That is the rule of the game. Uh-
fortunately, rightly or wrongly, I under-
stand that. That is exactly the way it
is headed. They are looking only at the
headlines, They will not listen to both
sides of the case. They are trying to
equate this, obviously, with the Fortas
case.

I emphasize this difference.

It was said to Justice Fortas, “Well,
Justice, you explain or resign,” and he
chose to resign.

Judge Haynsworth has chosen to ex-
plain everything thereis.

Justice Fortas was charged with deal-
ing with a person who was convicted by
a Federal criminal court in America.
That person we might call, crassly, a
convict. I hate to be that way about it,
but that is 1t. When asked about the
deal on the $20,000 a year that Justice
Fortas obtalned from that particular
convict family's foundation, he said, “I
got the $20,000. I held it for a year. I
then gave it back,” but the agreement
on the $20,000 was for life and then over
to his wife’'s life all for the Justice to
write about brotherhood.

Who believes that? I do not belleve it
to this day. I mieght be wrong,

But rather thar explain the circum-
stances, Justice Fortas chose to reslgn.

The point is, it might look wrong or
it might look questionable but each Sen-
ator has his duty to perform. There I8
no faulting anyone to say these things
look questionable, But when we come
to try to explailn, do not give me this
stuff that it is just like Justice Forias’
case, It was only this year that he re.
fused to explain. He chose rather fo
resign.

No one is asking Judge Hsaynsworth
to resign.

They are having a game with this case.
I am getting a little worn watching them
play this game, ‘especially with the
headlines.

I want to mention one particular item
which does give a meritorious difference
between a judge’s duty and a judge's
discretion, because, Mr. President, we
get right down to a matter that concerns
me,

They say, “We will reveal this and
that—we have got some five cases. We
know about the five cases but are not
tellilng you until you give us a list”
Maybe, as Mary McGrory says, they can
find one more. Last night, they men-
tioned one on the radio.

They supposedly discovered this Grace
Line case. The fact is, however, that on
September 24, 1969, Irving Abramson,
who Is the general counsel for the IUE
of the AFL-CIO, stated before the Com-
mittee on Judiciary, that Judege Hayns-
worth owned some stock in the Grace
Line Co., and that he decided a case
in Farrow v. Grace Line Inc., 381 P,
2d 380 (1967); and that he decided this
for the Grace Line, This case brings into
sharp focus exactly what I have in mind

What was the Grace Line case and
what was the judge’s duty?

I have tried many personal injury
cases. The Grace Line case Involved the
doctrine of unseaworthiness and the ab-
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sence of Uabllity. How much? Farrow,
the plaintif seaman, injured his wrist
when a fellow seaman dropped one end
of a ladder that two men were carry-
ing. As & result, he was put for a time on
light work and while on light work he
received his regular wages. He clalmed
that he did not want to be on light work
because otherwise he would have received
overtime which was additional ¢compen-
sation which would have been payable.

He also claimed compensation for pain
In the wrist while on the light work
schedule. In any event, he was denied
all liability. There was a jury trial. The
jury found for $15.12. Think of it—
$15.12,

Now, Mr. President, Judge Hayns-
worth owned 300 shares out of approxi-
mately 18 million shares of the W. R.
Grace and Co. which, for the record, is
part of the Grace Line, Inec,, a wholly
owned subsidiary of the W. R, Grace and
Co., and holding company of the par-
ent company. He owned 300 of some 18
million shares.

The trial judge increased it to $50 and
when appealed to the eourt there was a
per curlam declision in which Judge
Haynsworth participated.

I read as follows:

[James Lee Farrow v. Grace Lines, Inc,
881 . 2d 380 (1967) ]
PER CURIAM

We think the District Court was well with-
ih its discretionary authority in refusing
to set aslde the verdict of the Injury on the
ground of Inadequacy. The amount of the
verdict was small, but well within the range
permitted by the testimony.

Affirmed.

That was all that was held.

Now, was it a violation, Mr. President,
of law or of ethies for Judge Haynsworth
to have sat on that particular case?

That is the question.

Under the particular law we, as Mem-
bers of Congress, have it within our
power to legislate and we give the judge
discretion and put in subjective lan-
guage, like the word “substantial.”

I shall not read the entire statute, but
it iz title 28, 455 of the United States
Code, which provides as follows:

Any Justice or judge of the Unilted States
shall disquality himself In any case Iin
which he has a substantial Interest .. . or
15 50 related to or connected with anhy party
or his attorney aa to render i1t improper, in
his opinion, for him %o sit on the trial, ap-
peal, or other proceeding therein,

We put in there the word “substan-
tlal” And then we ask that he make
a determination “In his opinion.” We
put that burden on the judge, with a sim-
{lar burden of sitting on cases to ensure
random panels in the appellate jurisdic-
tlon of the full circull court of appeals,
which is an important task for a judge.

Ag chief judge, Judge Haynsworth
must make sure that the selection is
random, so he has this duty on random
panels conflicting to some extent with
the other duty. He has to test each time
“In his opinion” whether it is “substan-
tial.” In the Grace Line case he had a
$50 case in front of him., Knowing it is
golng to be per curiam, he says, “It is
not substantial.” “I do not have any
interest in it.” It really does not affect
the leading decision. The leading de-
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cision on a subsidiary is a California case
which states:

Where a Judge owns stock In a corporation
which in turn owns or controls the stock of
a party ltigant, disqualification 18 not re-
quired, according to the principal ¢ase in the
field, Ceniral Pacific Railway Co. v. Superior
Court, 211 Calif. 706, 298 Pacific 883 (1931).

Now, Mr, President, in falrness to the
Senator from Indlana (Mr. Bayu) and
his concern, there is the canon involved
as well as the statute. The canon involved
is contained in the Canons of Judicial
Ethics of the American Bar Association.
Canon 26 reads:

28. Personal Investments and Relatlons,

A judge should abstain from making per=-
sonal investments fn enterprises which are
apt to be invoived in litigation in the court;
and, after his accession to the Bench, he
should not retaln such investments previ-
ously made, Jonger than a period sufficlent to
enable him to dispose of them without serl-
ous loss. It ie desirable that he should, so
far as reasonably possible, refrain from all
relations which would normally tend to
arouse the susplclon that such relationhs
warp or blas his judgment, or prevent his
impartlal attitude of mind In the admin-
Istration of his judicial duties,

He should not utilize Information coming
to him In a judicial eapacity for purposes of
speculation; and it detracts from the public
confidence 1n his Integrity and the soundness
of his judiclal judgment for him at any tlme
to become a speculative Investor upon the
hazerd of a margin.

But we go right down and we take that
particular canon in connection with a
decision or opinion of 30 years ago, in
which the American Bar Association
states:

A judge who Is a stockholder in a corpo-
ration which 18 & party to litigation pend-
ing in his court may not, with propriety,
perform any act in relation to such litigation
Involving the exercise of Judiclal discretion.

Is that binding or is that controlling,
or is it not?

Obviously, Congress has said, “You
have got to determine whether or not
there 1s a substantial interest. You have
got to determine it in your opinion, the
basis of disqualification.”

Let me say a word about Prof.
John P. Frank. Professor Frank in his
letter to the chairman of the Judiciary
Committee, concerning the Carolina
Vend-A-Matic matler, said:

Thie 12 my thirtleth year as a law teacher,
lawyer, and author, Politically, I was a strong
supporter of President Kennedy, President
Johnson, and Vice President Humphrey, In
the constitutional field, I believe I filed, with
others including the present Solleitor Gen-
eral of the Tnited States, the first brief
calling for a total end to school gegregation
(Sweatt v. Painter, 339 U.B. 629 (1950)); was
one of the first to advocate the rule which
has becolne one man, one vote (“Political
Questions,” in Supreme Court and Supreme
Law, 36, 41 (E. Cahn ed. 1954) ); consistently
advocated the right to counsel rule which
culminated in Gideon v. Wainwright, 372
U.S. 3356 (1963): and was co-counsel on the
provailing side of the confession case of
Miranda v, Arizona, 384 US. 436 (1966). Nu-
merous books and articles reflect an abiding
admiration for the work of Justice Hugo L.
Black, and my Immedintely forthcoming
work on law reform is dedicated to Chlef
Justice Earl Wamren, I know Judge Hayns-
worth by virtue of twice having been a guest
speaker on current developments in the law
of civil procedure at the Fourth Ciroult Ju-
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digial Conference, over which he presides,
and as a fellow member of the Ametican Law
Institute,

Mr. President, I ask unanimous con-
sent to have printed in the Recorp the
entire letter written by Professor Frank
to the chairman of the committee (Mr,
EASTLAND) .

There being no objection, the letter
was ordered to be printed in the RECORD,
as follows:

LEwis, Roca, BEAUCHAMP, & LINTON,
Phoeniz, Artz., September 3, 1968.
Hon, JAMES O, EASTLAND,
Senate Office Building,
Washington, D.C,

Drar SENATOR EASTLAND: T respond 0 your
request for ah opinioh as to whether Judge
Clement Haynsworth might properly have
disqualified himself in the case of NLRB v,
Darlington Mfg. Co., 326 F.2d €82 (4th Cir,
1963).

You msake this inquiry while Judge Hayns-
worth’s appointment to the Supreme Court is
pending before your Committee because of
my artlele, Disqualification of Judges, b8 Yaie
L. J. 605 (1947), which is, so far as I know,
still the most comprehensive report on both
law and actusl practice in that field; the
artlcle in¢ludes a questionnaire survey of all
federal, clrcuit and state supreme courts.
Attached 18 a personal identification gheet,
but & brief notatlon of polnts of view may
be relevant here, and I append it In the note.?

I turn now to the precise matter.

QUESTION PRESENTED

Might Judge Haynsworth properly have
disquelified in the Darlingion case?

ANSWER

No; 1t would have been unsound practice
to do so.
DISCUSSION

A, Facts

Deering Milliken Company In the early
1960’s was a largely Milliken family-held
textile selling house. It was also what can be
loosely called a holding company, owning or
dominating 17 textlle manufacturers which
had 27 plants. One of those plants was Dar-
lington Manufacturing Company, in which
the Deering Milliken group held a majority,
but by no means all of the stock. Darlington
fell into conflict with the Textile Workers
Union in 1856 and went out of business. The
broad legal question was whether Darlington
had committed unfair labor practices, and if
50, whether Deering Milliken should be held
finanecielly responsible.

Judge Haynsworth, when the matter
reached his Court was a substantial stock-
holder in Carolina Vend-A-Matic Co.,, a vend-
ing machine company which sold coffee and
other refreshments. This company had “loca~
Hons” in many places, including three of the
twenty-seven Deering Milliken afMltates, The
locations were obtalned by competitive bid-
ding. Deering Millikeh did hot pay Venhd-A-
Matic to come to the premises—Vend-A-
Matic peld s premium to Deering Milliken,
if anything was paid. It had nothing to do
with Darlington, Revenues from those plants
amounted to about three per cent of the
vending company’s income,

When the case came hefore the Fourth
Circuit Court of Appeals, the judgea coh-
cluded that ita importance warranted hear-
ing by all of the five Circulta Judges, of
whom Judge Haynsworth was one, The
Court decided three to two that there was no
unfair labor practice, with Judge Hayna-
worth In the majority. Hence, 1t never
reached the question of whether Deering
Milllken was chargeable with the cost. The
Supreme Court held that there might have
been an unfair labor practice, depending
upon facts which were not in the record, and

Footnotes at end of article.
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that the Lahor Board's oplnion was not coms-
prehensive enocugh to cover the case. Ié
therefore vacated the decision of the Court
of Appeals with instruction to send the caise
back to the Labor Board for further proceed-
ings. On tbis remand, the Board found un=-
fair labor practices and the Court of Ap-
peals, Judge Haynsworth concurring spe-
cially, enforced the order, 387 F. 2d 760
{1968).

In late 1963, the Textlle Workers Unlon of
Amerlcs, on the basls of an anonymous tele-
phone call received by it, forwarded an al-
legation to Judge Sobeloff, the Chief Judge
of the Fourth Circuit, charging improper in-
ducements by Deering Milliken to Judge
Haynsworth, Judge Haynsworth asked for a
full-scale investigation and consideration,
both by the Clrcult Judges and the Depart-
ment of Justice, On Fehruary 8, 1964, the
Undon, after the Investigation, withdrew its
complalnt with warm apologies. The Court
of Appeals Judges, after independent in-
vestigation, concluded that there was “no
warrant whatever” for the charge; and At-
torney General Kennedy expressed hils “com-
plete confidence” 1n Judge Haynsworth,

B. Question

Clearly, If there were any basis whatsoever
for the anonymous suggestion of Improper
inducement, Judge Haynsworth woutd not be
consldered for any post. But there is not,
and we put the call aside as one of those
unhappy prices which judges must some-
times pay for the vexation of disappointed
Utigants,

‘There remains, however, the question pre-
sented In your letter to me as to whether
Judge Haynsworth should have disqualified
himself in the case.

C. General principles of disqualification

Disqualification 1s a term generally applied
to the process or result by which a judge dis-
engages from participation In a particular
case Which he would otherwise hear. There is
& technlcal distincuion between disqualifica-
tlon or exciusion by force of law, and recusa-
tion, or withdrawal at the judge’s discretion,
but the latter term ls now largely obsolete,
and I put it aside3

There are two sources of the law of dis-
qualification. The first is the common law.
The second 15 the statutes, But these are to
some extent overlaid by the constitutional
conception of due process, That 18 to say,
some kinds of disqualification are so abso-
lutely basic that Justice would be altogether
denied if & Judge weare allowed to participate
in a case. This amounts t¢ what might be
regarded as the inner core of disqualifica-
tion. Surrounding that lnner core are the
group of further restrictions which are not
constitutional, but are slmply reflnements.
DNlustrative of the constitutional inner core
is the famous case of Dr. Bonham? ih which
Lord Coke said that not even an Act of Par-
Hament can allow a judge to retain a fine
which he levies; the case 1llusirates the
axiom that “No man shall be a judge in his
own case,”* The Bonham principle was fol-
lowed in 1927, when the Bupreme Court held
that a judge could not hear & case In which
he received a portion of the fine which he
might levy® The gulding due process prin-
ciple was restated by the Supreme Court
when it said:

“A falr trial in a fair tribunal i8 & basic
requirement of due process , , ., To this end
no man can be a judge in his own case and
o man is permitted to try cases where he
hes an Interest in the outoome.” ¢

At common law, a fudge could be disquall-
fled only for interest, This has expanded hy
decision and statute to cover today three
grounds of disqualtfication—interest, rela-
tionship, and blas. Speaking generally for &
moment, interest 1s a personsl Involvement
in the result, as if the judge had an interest
in a property being foreclosed. Relationship

Footnotes at end of article,
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18 a famlily connection with a party, or per-
haps an attorney, Biag is a hostility to a
party, as & long personal enmity.’

Clearly, those are broad terms, and can
take meaning only in concrete cases. Before
coming directly to the federal practice, we
observe in the country as a whole two con-
fileing currents on disqualification, In some
states, disqualification is easy; in my own,
€.¢9., one may have one change of judge al-
most for the asking. A simmple affidavit will do
it. In others, disqualification is hard—one
must squarely show interest, relatlonship, or
bias or keep the judge he has,

The federal practice tends to the latter
view, Qriginating in a period of few judges,
perhaps one in a state, where disqualifica-
tlon might well mean long delay, casual dis-
qualification was not much welcomed. This
1s reflected 1n the two federal statutes:

1. 28 US.C, §456: “Interest of Justice or
Judge.

“Any justice or judge of the United States
shall disqualify himneelf in any case in which
he has a substantial interest, has been of
counsel, 18 or has been & material witness, or
is s0 related to or connected with any party
or hls attorney as to render it improper, in
his opinion, for him to sit on the trial, ap-
peal, or other proceeding therein.”

2. 28 UB.C, §144: "Bias or prejudice of
judge.

“Whenever a party to any proceeding in a
district court makes and files a timely and
sufficient affidavit that the judge before
whom the matter is pending has a personal
blas or prejudice either agalnst him or in
favor of any adverse party, such judge shall
proceed no further thereih, but ahother
judge shall be assigned to hear such pro-
ceeding. . . .” (Remainder Immaterlal).

One other important generalization. Par-
tlcularly in the federa! practice, the judge
has an equal duty to disqualify when he
should and to sit when he should, “It 13 a
Judges’ duty to refuse to sit when he is dis-
guealified but it iz equally his duty to sit
when there i{s no valid reason” not to; Ed-
wards v. United States, 334 F. 2d 360, 362,
n.2 (5th Clr. 1964) a case In which the Judge
clearly regretted that he could not withdraw.
This is the general federal view.®

D, This case

If Judge Haynsworth were to have dis-
quallfled in this case, it would necessarily
have been for interest. That 18 to say, there
is no conceivable question of relatfonship or
bias, apart from interest, as those terms are
used inh the law? We must therefore give
close attention to the concept of interest
a8 1t exlsts in dlsqualification cases.

This permits a sharpening of the general
question: Under what circumstances, if any,
must a shareholder of a company which has
business dealings with a pary, disqualify
from hearihg a case involving that party?
For the sake of brevity, we may reach the
answer with a series of numhbered para-
graphs:

1. For our purposes, it 1s immaterial that
Judge Haynsworth was a shareholder in the
vending company rather than owner of the
company in & personal proprietary capacity.
The law of disqualification, In the heavy ma~
Jority and clearly better view, treats a share=-
holder as though he individually were the
concern in which he holds shares. In other
words, iIf a judge holds shares In a corpora-
tlon which !s in fact a party before him,
he should disqualify as much as if he him-
self were a party.® As my study shows, ev-
ery state and federal court reporting agrees
that 1f the judge has & pecuniary ilnterest
in the party, he may nof sit,

2. Where the judge hes an interest In
a non-party, however, the rules are en-
tirely different. This {8 a necessary cons-
cession both to common sense and to the
practicalities of modern life. As was noted
by an English court in 1572 dealing with
the subject of disqualification for relation-
ship, “AN the Inhabitants of the earth are
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descended from Adam and Eve, and so are
cousins of ohe another,” but “the further
removed blood is, the more cool it g1
Lines must be drawn somewhere.

Thus at common law, a judge might have
disqualified in a case involving taxes in ah
area in which he paid. But this 13 not the
modern view ®

In these non-party cases, the rule of dis-
qualification which has developed 1s a tesi
of immediacy or remoteness of the interest,
The interest must be direct, proximate, In-
herent in the instant event, and affected by
the direct outcome of the partlcular caseX
It must be direct, real and certaln, and not
incidental, remote, contingent, or possibles
The interest contemplated is & “pecunlary or
beneficial interest in the case® with equal
attention both to the benefit ahd to its oon-
nection with the particular case

Some cases push this to the polnt of saying
that in order to be disqualified for Interest
in these third party situations, the judge
must be capable of belng made an sctua]
party to the case, but this i3 not the better
view, which is that it is sufficlent if he has a
proprietary interest in the actual resuli of
the actual case?

3. Coming then squarely to the problem
of judges who In some manner bave finanelal
relations with & party, the question may
arise when the judge is connhected with a sup-
plier, a8 here; or in some other fashion is
or Is connected with a creditor or debtor
of the party. These problems have been
solved as the foregoing prineiples clearly
foreshadow, If the interest of the judge as
creditor or debtor or supplier will in ahy way
be affected by the case, then he must dis-
qualify. Otherwise, he should not. For ex-
ainple, when there 1s a dispute over a cor-
porate election ln Corporation 4, which In
turn has a large clalm against Corporation
B, In which the judge 1s a shareholder, the
judge was held diequalified to pass on the
election because he would in effect be choos-
ing who was to be in control of a lawsult
against him.2e Similarly, where a Judge Is s
stockholder in a bank which Is a creditor of
plalntif for a substantial amount, snd
plaintiff 1= dependent upon a judgment in
the particular case to pay the bank, the judge
was disqualified. Jones v. American Cent. In-
surance Co, 83 Kan. 44, 109 P. 1077 (1910);
and note opposite result where judge Is
creditor but will not be affected by the result,
Digl v. Martin, 37 B W, 2d 186 (Tex, Civ. App.
1931). On the other hand, where there is no
direct effect In any meanlngful way, the
judge is not disqualified. Thus a judge who
is a stookholder in a bank which 1s re-
stralned as a stakeholder but will not be
affected by the final outcome was not dis-
qualified e

The Bupreme Court of Michigan has em-
phaticelly rejected a view that a judge who Is
a ghareholder of a creditor of a party, even on
a substantial obligation, 1s disqualified in the
absence of a showing of some direct and pre-
cise benefit to the creditor from bthe case; a
suggestion to the contrary is said to have “no
foundation in reason ™ #*

A leading case very close to the instant sit-
uation 1s Webl v. Town of Eutaw, 9 Ala, App.
474, 63 So. 687 (1913), In which the judge was
a stockholder in a bank to which a party was
indebted. The Court, in holding no disquali-
fication, lald down the guiding rule that the
mere axistence of “a business relatlon with
one of the partdes to it is to be regarded a8
too remote or contingent to constitute a
ground of disqualification.” The disqualtfica-
tion will exist only where the corporate cred-
itor or the judge who 15 a stockholder in it
“has such a direct ahd Immediate Interest in
the result of the sult” as to be disqualified®

4. The principles just outlined are codified
in the controlling federal statute, 238 U.S.C.
§ 455; the Judge 18 disqualified “in any case
in which he has a substantial Interest.” This
requires a substantiality of interest in the
particular case®@
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CONCLUSION

A judge with an interest in a third party
which in turh has business relations with a
party to a case is not disqualified for interest
unless somehow the case directly affects the
third party. Any contrary result would lead
to0 impossible consequences. If, hypotheti-
cally, & judge owned stock in & major auto-
moblle company, he would be disqualified
from hearing auto accident cases if a party
happen=sd to be a regular purchaser of cars
manufactured by “his” concern, In the pres-
ent cese, the 1ssue was a determination of
an unfair labor practice involving a subsid-
isry of a large concern which had no con-
nection except common ancestry with other
plants with which Vend-A-Matic did busi-
ness, Vend-A-Matic’s locationa were obtained
by competitive bidding. It did Its business
not with Deering Milliken except as it pald
for the privilege of installing machines, but
with 1ts employees, The proportion of its
revenue from this source was slight. There
was no lssue in the case which related even
in the remotest or most Ianciful degree to
coffee and food distribution by Vend-a-
Matle. A review of all of the reported cases
on disqualification in the United States
ghows no instance in which a judge has ever
disqualified in circumstances in any way
similar to those here.

In the instant case, it waa necessary to
have all of the judges of the Circult
participate; it was an en bane determination,
Had Judge Haynsworth not participated, the
Court would have been unable to declide the
case at all. But regardless of that circum-
stance, since he was not disqualified, it was
under the strict federal rule of duty, his
plaln responsibility to participate, and he
would have shirked his duty if he had not
done so. There is “as much obligation upon
4 judge not %0 recuse himself when there
is no occaslon &s there ts for him to do s0
when there 18.” In re Union Leader Corp.,
202 F. 2d 381, 391 {l1st Cir. 1941}, cert.
dended, 868 U.S. D27 (1961).

Yours very truly,
JoHN P. FRANK.

FOOTNOTES

'This 1s my thirtleth year as a law teacher,
lawyer, and author. Politically, I was a strong
supporter of President Kenmnedy, President
Johnson, and Vice Preeldent Humphrey. In
the constitutional fleld, I believe I filed,
with others including the present Solleitor
General of the United B8tates, the first brief
calllng for a total end to school segregation
{Sweatt v. Painter, 399 U.S. 629 (10560));
wag one of the first to advocate the rule
which has become one man, one vote (“Po-
litical Questions,” In Supreme Court and
Supreme Law 36, 41 (E. Cahn ed. 1954));
consistently advocated the right to counsel
rule which c¢ulminated in Gideon v, Wain-
wright, 872 U.3. 335 (1963); and was co-coun-
sef on the prevalling side of the confesaslon
case Of Mirandae v, Arizona, 384 U.S, 436
(1986}, Numerous books end articles reflect
an abiding admiration for the work of Justice
Hugo L. Black, and my immediately forth-
eomning work on law reform Is dedicated to
Chief Justice Earl Warren., I know Judge
Haynsworth by virtue of twice having been a
guest speaker on current developments in the
law of civil procedure at the Fourth Circuit
Judietal Conference, over which he presides,
and as a fellow member of the American Law
Institute.

#This was & meaningful distinction in the
federal system prior to 1949, when the ap-
plicable statute applied only to district
judges and not to appellate judges; the ap-
pelfate judges then frequently applied the
statute to themselves, The adoption of 28
V8.0, §465 In that year as & general dis-
qualification statute appllcable to all judges
makes this term of no consequence now. For
discussdon of these distlnetions between
House Judiclary Chairman Hobbs and Chief
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Justice Stone, see A. Mason, Harlen Fiske
Stone 702-03 (New York: The Viking Press,
1956).

48 Co. 107a, 77 Eng. Rep. 638 (KB, 1608),

¢ Co. Ldtt. 141a.

s Tumey v. Ohio, 273 U.S. 510 (1927).

¢ In re Murchison, 840 U.S. 138, 136 (1055),

7 For development of these generalizations,
see my article,

& Bee Wolfson v. Palmierd, 306 P, 2d 121 (2d
Cir, 1968); United States v. Hofla, 383 P, 2d
856 (6th Cir, 1967); In re Union Leader Corp.,
2023 F. 2d 381, 391 (1st Cir. 1961), ceri. de-
nied, 368 V.8, 927 (1961)

*We may for other reasons put side 28
U.8.C. § 144; not only does it relate only to
district courts, but it requlres an affldavit
procedure, and it is restricted to bias.

1t This is the heavy majority rule; see cases
collected at Note, 48 AL R, 617, updated In
a comprehensive collection at 26 AL.R. 3d
1331, There are some refinements where the
holding is very small; see e.g., Lampert v.
Hollis Musie, Ino., 106 F. Supp. 2 (EDN.X.
1952) (20 shares on 13,881,016). See also my
own article at 56 Yale L, J. 605, 637 (1947}, re-
porting that in 33 state and federal courts
there is disqualification in such clrcum-
stances, but that 2 state and 2 federal courts
reported that dlsqualification might be
waived where the holding was very slight,
and 1 federal court reported that a judge
had sat where the holding was very slight,
Nonetheless, the view 1s overwhelming, There
are also refinements not necessary to be con-
gildered here when the stock Is held by &
member of the judge’s family; gee Note, 4
Minn, L. Rev, 301 (1020). And see lllustra-~
tively, Goodman v. Wisconsin Elec. Power Co.,
248 Wis, 52, 30 N.W, 2d 553 (1945).

uyernon v, Manners, 2 Plowden 426, 756
Eng. Rep, 639 (K.B, 1872).

& My article shows no judges dlsqualifying
becauss they are taxpayers, and only two
areas in which they disquallfied bectuse they
would be aiffected by publio utility rates,

¥ Goodspeed v. Great Western Power Co, of
California, 18 Cal. App. 2d 435, 65 P. 2d 1343,
1345 (1887),

4 Zee cases collected at 48 CJ.8. Judges at
1048.

® nited States v. Bell, 351 F, 2d 468, 878
{6th Cir. 1965); Edwardson v. State, 243 Md.
131, 220 A, 2d B47 (1066).

1 Beasley v, Burt, 201 Ga, 144, 3¢ 3E. 2d
51 (1946),

7 Hall v. Superior Court, 198 Cal, 373, 245
P. 614 (1926) (judge owns property In an
irrigation district Immediately involved in
litigation); for & view reguiring a party
capacity, see another Californla case, Cern-
tral Pa¢, Ry. Co, v, Superior Court, 211 Cal.
7068, 206 P. 883, 888-89 (1821). The proper
test {8 whether the third party has a “present
proprietary interest in the subject matter.”
City of Vallejo v. Superior Court, 198 Cal.
408, 240 P. 1064 (1926). If 80, the judge is
disqualified or worse. In Anonymous, 1 Salk,
396, 91 Eng, Rep. 343 (K.B. 1698), the judge
was “lald by the heels” for sitting In an
ejectment case when he was Jessor of the
plalntifl.

1 Bentley v. Lucky Friday Extension Min-
ing Co., 70 Idaho 511, 223 P.2d 947 (1950},

© ddams v. McGehee, 311 Ga. 496, 88 S.E.2d
525 (19566).

= In re Farber, 260 Mich, 652, 245 N.W, 793,
795 (1932).

u fd. at 666. The same problem arises when
municipal bodies are called upon to award
contracts for public works, and it is frequent-
1y held that the mere fact that a municlipal
officer 1s a shareholder in a supplier of & con-
tractor 1z not a disquallfication; O’Neili ».
Town of Auburn, 768 Wash, 207, 135 P, 1000
(1013} .

2 As is sald of & third-party Involvement
under an earller form of the statute, where
the judge as shareholder of & creditor was
wholly unaffected by the case, the interest
to disqualify may be *so slight or incon-
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sequential that the rights of the partles
would be best subserved by hlz proceeding
.. Wt Utz & Dunn Co. 9. Regulator Co., 213 F,
315, 318 (8th Cir, 1914),

BIOoGRAPHICAL DaATA OF JoHN P. FRANK

John P. Prank, lawyer and author, was
born in Appleton, Wisconsin, in 1917, and
recelved his B.A., M.A. and LL.B. at the Uni-~
versity of Wisconsin and his JS8D. from Yale
University. He has held various governmental
positions, having been law clerk to Mr.
Justice Hugo L. Black at this Ootober, 1943,
Term, and having served as an assistant to
Becretary of Interior Ickes and as & special
Agsistant in the Department of Justice under
Attorney (General Biddle.

Mr. Frank taught law from 1946 to 1954 at
Indiana and Yale Unlversitles, speclalizing
in constitutional law, legal history, and pro-
cedure, and has been & visiting professor at
the Unlversity of Washington and the Uni-
versity of Arizons. From 1954 to the present,
he has been a member of the firm of Lewis
Roca Beauchamp & Linton tn Phoenix,
Arizona,

Mr. Frank is the author or editor of nilne
books, largely on legal subjects. These In-
ciude Marble Palace and The Warren Court,
books on the United States Supreme Court;
Lincoln as a Lawyer; and Justice Daniel Dis~
senting, a biography of a8 nineteenth century
Supreme Court Justice, His lectures at the
opening of the Earl Warren Legal Center at
the University of California wiil shortly he
published under the name of American Law:
The Case for Radical Reform.

Mr, Frank is a member of the Advisory
Committee on Clvil Procedure of the Judl-
clal Conference of the United States. He is
also the author of numerous articles in legal
and popular magazines, Including Foriune,
Redbook, Reader's Digest, and others,

Mr. HOLLINGS, He says, at the very
beginning, in talking of the duty of a
judge to sit:

One other important generallzation. Pars
ticularly In the federal practice, the judge
has an equal duty to disqualify when he
should and to sit when he should, “It Is a
Judge's duty to refuse to git when he Is dls-
qualiffied but it i8 equally his duty to sit
when there is no valid reason” not to; Ed-
wards v, United Staies, 334 T. 24 860, 362, n,
2 (5th Cir. 1964) a case in whioh the judge
clearly regretted that he ¢ould not withe
draw, Thia is the general federal view.

He goes on and finalizes the entire
opinion, and Professor Frank states:

In the instant case, it Was necassary to
have all of the judges of the Ciroult par-
tlcipate; It was an en banc determination.
Had Judge Haynsworth not participated, the
Court would have been unable to decide the
case at all. But regardless of that cireum-
stance, singe he was not disquallfied, it was,
under the striet federal rule of duty, his
plain responsibillty to partloipate, and he
would have shirked his duty if he had not
done 30, There 18 *a3 much obligation upon
& Jjudge not to recuse himself when there s
no cccasion as there 13 for him to do so when
there 18" In re Union Leader Corp., 202 F, 2d
861, 391 {1st Cir, 1961), cert, denied, 868 U8,
927 (1061),

I will just read the one on ethics, in
which he said:

In the Darlington case, it was his plain
responsibllity to participate, and he would
have shirked his duty If he had not done so.

How many Senators have heard that?
In the Darlington case, which the smesar
is all about, this eminent authority says
that if he had not participated, he would
have shirked his duty. He says the judge
shall sit In such a case. He says there is
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“as much obligation upon & judge not to
recuse when there is no occasion as there
is for him to do so when there is.”

I understand further inquiry has been
made of this gentleman with respect to
the matter of the case——

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr, HOLLINGS. Mr. Presldent, I ask
unanimous consent to have an additional
10 minutes,

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HOLLINGS. By the way, Judge
Frank’s opinion was cohcurred in by
Judge Lawrence Walsh, chalrman of the
American Bar Assoclation, who has the
following background:

I have been admitted to the bar of New
York since 1936, the bar of the SBupreme
Court since, well, 1950, I have been assistant
district attorney and counsel to the Governor
of New York, counsel to and director of the
New York-Waterfront Commisston, New Tork
Harbor. I have been s Federal judge deputy
attorney general of the United States.

He now represenfs the U.S. Govern-
ment in the negotiations in Paris.

Judege Walsh was chairman of the par-
ticular American Bar Association group
which examined Judge Haynsworth’s
qualifications, opinions, and everything
else. I quote from Judge Walsh with ref-
erence to the Darlington case:

We believe that there was no conflict of
interest in the Darlington case which would
have barred Judge Haynsworth from sitting
and we alzo concluded that it was hils duty
to sit.

They come hack to that same conclu-
sion. So it is not one particular man’s
opinion. This is the general, prevalling
authority. In fact, Judge Frank says that
if there is authority otherwise, he wishes
that they would please point it out for
him.

Let us go specifically to the matter of
the Grace Line.

. 2894—INTRODUCTION OF A BILL PROVIDING A
JUDGE SHALL ABSTAIN FROM PARTICIPATION IN
ANY CASE INVOLVINGO A PARTY LITIGANT IN
WHICH HE HaAS8 ANY INVESTMENT

Mr. HOLLINGS. Mr. President, I in-
troduce a bill at this time and ask that
it be referred.

The PRESIDING OFFICER. The bill
will be received and appropriately re-
ferred.

The bill (8. 2994), to amend title 28,
section 455, United States Code, Intro-
duced by Mr. HorrLmwGs, was received,
read twice by its tltle, and referred to
the Committee on the Judiciary.

Mr., HOLLINGS, I should like to read
the bill, since it is short:

That Title 28, Section 455, U.S. Code, is
amended by adding at the end of such section
the following:

“Ownership by a judge of stock in a cor-
poration which 18 a party litigant or which
owns any interest in & party ltigant shall
be deemed substantial for the purposes of
this section; and a judge shall abstain from
participation in any case Involving a party
Utigant in which he has any Investment
whatever.”

Obviously, the thrust of the introduc-
tion of this bill is to bring into focus
the particular provision of the statute
with reference to which Judge Hayns-
worth would be called back and asked
about the Grace Co, case, in which he
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participated in the per curiam decision.
Ipso facto, the question would be wheth-
er it was his duty to sit. He would have
sat because he would have said, “It was
my duty. I would not have heen doing my
my duty if I had not sat.” That is all
opposed to the argument that he was in-
sensitive; that he has no regard for his
duty. He does have regard for his duty.

The question is one of judicial author-
ity, rather than monetary interest. It
1s a question of persuasion; whether
legally the judge should sit or whether
it bars him from coming before the court,
The main thing is that the judge has
been adhering to the statute in this
case. He has been adhering to the ethic.

In the testimony of Judge Frank he
states that, with respect to the statute
inveolved and the canon involved, the
question raised by the Senator from In-
diana (Mr. BavH) and others, there is
no conflict at all, and he has adhered
to the particular statute involved with
the effect that the judge did not violate
the canon, .

But I am sure Senators have not had
that language read to them from that
particular part of his testimony. And
I ask unanimous consent to insert an ex-
cerpt of his testimony in the Recorp at
this point.

There being no objection, the excerpt
from the testimony was ordered to be
printed in the RECorD, as follows:

Mr. Franx. Because I did not deal with
the Canons. Because I think for purposes of
the Federal courts they are simply imma-
terial., They merely are reflective of, in this
highly general languasge of, what 18 in the
Code anyway, and the rule for the Federal
judges Is adequately, I think, covered by the
statutes and the cases and I don’t think the
Canolis really asdd anything other than &
confirming note or echo,

Mr, HOLLINGS. The point is that
when asked by Senator BayH, “What
about the canon?” he said:

The ethic and the statute are consonant.
The statute is no more than a clear enun-
ciation of the ethic and the duties that the
court has and that the judge has.

In my judement, he had a particular
duty, and there has been no violation of
that particular part of the canons of
ethics.

There is a feeling in this body—and I
know, because I have been talking with
Senators—that if you own a share of
stock, you ought to disqualify yourself.

Mr, President, the judiclary dees not
know that, They point to the California
case and to the cases by Judge Frank,
holding that they have a duty to sit. I
want to clarify that, and if the Senator
from Indiana wishes to join me as a
cosponsor, fine; let us tell the judge ex-~
actly what he is expected to do.

To me, this situation is very much
like that of the young fellow who went
to the psychiatrist, who, in attempting
to analyze hils problem, drew a circle
and asked the young man, “What does
that make you think of?”

“Sex,” he responded.

The psychiatrist drew a line, and
asked the same question.

Again he said, “Sex.”

Then the psychiatrist drew a cross,
and the young man again replied,
“Sex-"
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Thereupon the psychiatrist turned to
him and said: “You have got the most
depraved mind I ever saw. All you ever
think about is sex.”

To which the young man replied:
“Who is filthy minded? You are the ohe
drawing the dirty pictures.”

Mr, President, who has provided the
statute? This body and the House next
door, the Congress, with the signature of
the President thereon. When a judge ad-
heres to the statute, we say, “By gosh,
you are insensitive.” We say, “You vig-
lated the canons of ethics.” We say, “You
violated the statute.””

Mr. President, that is not the case at
all, because the authors, those who have
dealt with it—and there is no more eml-
nent authority on judicial disquallfica-
tion than John P. Frank-—in accordance
with the decislons of the courts, and with
that 30-year-old decision by the Ameri-
can Bar Association, have all held thai
Judge Haynsworth is in obedience, and
that he is not insensitive. He has had
a large holding; but we have never said
they could not have holdings in stocks.

He is not involved in honorariums, He
is not involved in receiving fees, through
his clients or through educational Insti-
tutions. He is not involved with founda-
tlons. He is not practicing law while still
onh the bench. He has made an error in
the Brunswick case, but no one says that
is really a breach of ethics; it is mare a
lapse of memory,

By this long, drawn-out proceeding,
we cannot get at the facts. We have got
to extract it from the hearsay and the
rumor, first that they have withdrawn his
name, or he has asked that it be with-
drawn,

Mr. President, I say that does not pro-
vide the answer, nor comport with the
dignity of the most deliberative govern-
mental body in this world.

ExHIBIT 1
STATEMENT IN COMMENT ON APPOINTMENT OF

JUDGE CLEMENT HAYNSWORTH TO THE Sr-

PREME COURT OF THE UNITED STATES

It is not surprising that a Supreme Courd
appointment from the South, by a President
who campsigned with some degree of crlii-
cism of the Warren Court, should ettract &
measured amount of liberal skepticism, The
degree of reaction to Judge Clement Emym-
worth’s nomination, however, may be quite
unworthy of some of the truly fine people
who have 00 quickly glven 1t currency. In
those areas of statutory interpretation and
constitutional adjudication where the lssue s
so unsettled that judicial discretion must
necessarily play a major role, Judge Hayns-
worth's record cannot be seen ag illiberal,

In Hawkins v. North Carolina Dental 50-
clety, Judge Haynsworth authored the court
of appeals opinion which desegregated the
North Caroline Dental Assoclation, rejecting
its claim that it was not subject to the equal
protection clause of the 14th Amendinent.
He joined as well in North Carolina Teach-
ers Assoclation v. Asheboro City Board of Ed-
ucation, reversing a lower federal court which
had upheld the displacement of Negro teach-
ers who had lost thelr jobs 4o whites when
schools were integrated. He also shared the
court’s decislon in Newman v. Piggy Park
Enterprises, applylng the Civil Rights Ac¢é
against a clalim that insufiicient food wsd
sold for consumption on the premises t0
bring the business within the statute.

In the fleld of criminal justice, he au-
thored an extraordinarily ¢arefu? opinion In
Rowe v, Peyton, extending the right of pris
oners t¢ have thelr convictions reviewed on
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haheas corpus—a new development later af-
firmed by the Supreme Court. He joined in
Crawford v. Bounds to protect defendants
tn capital cases from being sentenced by
death-prone juries from which all expressing
sny reservation to capital punishment had
been excluded—a new development also sub-
sequently afirmed by the Supreme Court in
a related case. In Pearce v. North Carollna,
he applied a constitutional! principle newly
developed at the federal level in his own
circult to protect defendants from harsher
sentences following retrial—agsain in advance
of the Supreme Court which afirmed the de-
cislon several months later,

In respect to First Amendment rights, he
Jolned in the first federal decision which
siruck down a state law restricting the
right of university students o hear guest
speakers on campus—a principle later ex-
panded by a half-dozen other federal courts
and Indirectly approved by the Supreme
Court in & related case just this year,

On ocession when hls opinion has differed
conservatively from that of more liberal
Jurists, it heas nol been without care or
reason. Thus, his conclusion in Balnes v, City
of Danville that only an extraordinary kind
of ¢ivil rights case could be removed from
o state court to a federal court was accom=-
panied by & palnstaking analysis with which
s majority of the Bupreme Court subse-
quently agreed In Peacock v. City of Green-
ville, Similarly, his con¢lusion in Warden v.
Hayden that an otherwise constitutional
search 18 not unreasonable because its object
Iz only to secure evidence of a ¢rime was
also subsequently shared by a majority of
the Supreme Court.

I do not submlt that these decisions war-
rant that Judge Haynsworth will be a “lib-
eral” justice. His record on the court of
appeals does not—and in the nature of things
could not—enable us to predict his votes In
the substantially different role of assoclate
supreme court justice. They do indicate,
however, that he 1z an able and consclen-
tious man who will approach his duties on the
Bupreme Court with a spirit of open-minded-~
ness 88 well as an appreciation of the difi-
culties of the judicial process.

EXHIBIT 2
BTATEMENT OF CHARLES ALANW WRIGHT

My name 1s Charles Alan Wright. I am
Charles T. McCormick Professor of Law at
The University of Texas. I come to support
the nomination of Judge Haynsworth to the
Supreme Court,

For more than twenty vears my profes=
slonal specialty has been observing ciosely,
and teaching and writing about, the work of
the federal courts. From 1950 to 1965 I was
& member of the faculty at the University of
Minnesots Law School and I have been at
The University of Texas since that time. I was
a visiting professor at the University of Penn-~
sylvania Law School in 195960, at the Har-
vard Law School in 196465, and at the Yale
Law School in 106860, I regularly teach
courses In Federal Courts and In Constitu-
tional Law, & seminar in Federal Courts, and
a seminar on the Supreme Couri. Since 1964
I have been a member of the Standing Com-
mittee on Rules of Practice and Procedure
of the Judiclal Conference of the United
States and prlor to that time was a member
of the Advisory Committee on Civil Rules.
I was Reporter for the recently-completed
Study of Division of Jurisdictlon between
Btate and Federal Courts made by the Amer-
ican Law Institute.

My writings include a seven-volume revl-
slon of the Barron and Holtzoff Treatlse an
Federal Practice and Procedure. That set of
books is now being supplanted by & new
treatise on the same subject. Publication of
the new treatise began in February of this
year with my three volumes on crimlnal prac-
fice and procedure, and the first of the vol-
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umes on civil litigation, which I am writing
in oollaboration with Professor Arthur R.
Miller, was published in April. In addition I
am the author of & one-volume hornbook,
Wright on Federal Courts, a second edition
of which 18 now at the publisher's, and, in
collaboration with two others, am the author
of the Fourth Edition of Cases on Federal
Courts,

With this professional interest, and with
these writing commitments, I necessarily
study with care all of the decislons of the
federal courts, and Inevitably form judg-
ments about the personnel of those courts.
We are fortunate that federal judges are, on
the whole, men of very high ecaliber and
great ability. Among even so able & group,
Clement Haynsworth stands out. Long before
I ever met him, T had comme t0 admire him
from his writings as I had seen them in
Federal Reporter.

Bome of the criticisms of Judge Hayns-
worth that I have read In the press seem to
me to fall to take into account the difference
between the role of & Justice of the Supreme
Court and that of a judge of an inferior
court. In the first place, the nature of the
work is different. The Supreme Court today
is necessarily a public law Court, with al-
most all of its time devoted to momentous
cases jnvolving the interpretation and appli-
cation of the Constitution and the statutes
of the United States. In & court of appeals,
such as the Fourth Circuit, there i3 much
more private litigation, of interest only to
the partles in the case, and many more
cases of a kind that the Supreme Court
rarely reviews, such as the construction of
& particular patent, award of compensation
in an eminent domaln proceeding, the nice-
ties of the Bankruptey Act, sufficlency of the
evidence In a personal injury case, and the
meaning of state law in a diversity case.
To form a judgment about Judge Hayns-
worth bhased only on his opinions in the
comparatively few cases In which he has
participated that are of the sort he is likely
to hear on the Supreme Court is to ignore
the vast body of his work and thus to risk
forming a mistaken tmpression of hls judi-
cial qualities and of his conception of the
role of a judge. To avoid {falling into that
same error myself, I have gone back In the
last several weeks and looked at every opin-
ion in which he has particlpated, opinions
covering a span of 12 years and 167 volumes
of Federal Reporter.

Second, it must be remembered that the
function of & lower court judge 18 to ap-
ply the law as the Supreme Court has an-
nounced it, except for those rare Instances
in which there i3 solid reason to believe
that the Supreme Court itself would no
longer adhere to an old decision. He cannot
disregard an authorltative Supreme Court
precedent no matter how deeply he may feel
that the highest tribunal has erred. At the
same time, as Learned Hand once observed,
he must be slow to embrace “the exhilarating
opportunity of anticipating a doctrine which
may be in the womb of time, but whose
birth is distanct * * * [Spector Motor Serv-
ice v, Wash, 139 F. 2d 809, 823 (2d Cir. 1944)
{dissenting opinlon).] The example of John
J. Parker shows what a tmagle mistake 1t
can be to suppuose that the opinlons of &
conscientious and law-abiding lower court
Judge necessarlly reflect his own understand-
ing of the Congtitution and the laws. Even
those who think, as I emphatlcally do not,
that it 15 proper to assess a Judge on the
basis of whether the results he has reached
are {n accord with one's own preferences
should be careful, in reviewing the record
of a lower court judge, to conslder particular
regults In the context of what the law, as the
Supreme Court had announced it, was at the
time the case came down.

Let me glve one example of the point 1
have just made, In 1960 Judge Haynsworth
joined with Judges Sobeloff and Boreman ln
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& short per curlam opinion, A plaintif was
arguing that state law denying an illeglti-
mate child the right to inherit from his
father was a denfal of the equal protection
of the laws to {llegitimate persons, The court
sald that this argument was “so0 manifestiy
without merit” that it did not present &
substantial federnl question and the federal
courts had no furlsdietion. [Walker v. Walk-
er, 274 F, 2d 426 (4th Cir, 1860).] The de~
cislon seems strange, and probably wrong,
when read today. In the light of the Su-
preme Court’s decislon that it s a denlal
of equal protection to refuse to allow an il-
legitimate child to recover for the wrongful
death of its mother, the argument made
to the Fourth Cireuit in 1960 today certainly
presents at the least & substantial fed-
eral guestion, But the Supreme Court de-
clsion did not come down until 1968 [Levy
v. Louistana, 381 U.S. 68 (1968)], and 1t
13 difficult to criticlze lower court judges
for failing to anticipate, eight years in ad-
vance, & Supreme Court decision that, when
it finally came down, was criticized by three
members of the Supreme Court es a “cone
stitutional curlosit[y]” achieved only by
“brute force.” [Id. at 76.] I suggest the same
point is equaily applicable in other areas of
the law.

There are Judges who have been great es-
saylists. We remember persons such as Justice
Cardozo and Judge Learned Hand as much
for their contributions to lterature as for
their contributions to law, Judge Haynsworth
I3 not of this number. Very rarely does he
indulge himself in a well-turned eplgram or
In quotable rhetoric. Insiead his oplnions are
direct and luclid explanations of the process
by which he has reached & conclusion. He
faces squarely the dificulties a case presents
but he reslsts the temptation to speculate
about related matters not necessary to deci-
sion. There is one case in which, though
affirming a decision, he wrote for more than
a page about the “slovenly practices in offices
of District Attorneys which come to our at-
tenticn much too frequently” in connection
with the drafting of Indictments [Urited
States v. Roberts, 206 F.2d 198, 201-202 (4th
Cir. 1861)], but in this instance he was ex-
pressly authorized to speak for all of the
Judges of the Fourth Circuit, and not merely
those on the panel, and the warning he ut-
tered was a useful one in reducing the oppor-
tunity for attack in future criminal cases, On
reading Judge Haynsworth’s opinlons I am
reminded of Justice Jackson's classic advice
to district judges about Judge Learned Hand
and his cousin, Judge Augustus Hand. Jus-
tlce Jackson sald: “Always quote Learned and
follow Gus.” [Quoted in Clark, Augustus No-
bie Hand, 68 HARV.LREV, 1113, 1114 (1955)].
If Judge Haynsworth's opinions are not quot-
able, they are easy to foliow,

It would be very hard to characterize Judge
Haynsworth as a “conservative” or a “lib-
eral”’—whatever these terms may meen—be-
cause the most striking impression one gets
from his writing is of a highly disciplined
attempt to apply the law a3 he understands
it, rather than to yield to higs own policy
preferences. Thus in one case he felt com-
pelled to hold that soverelgn lmmunity
barred any relief for a wrong committed by
the National Park Service. In doing so, he
wrote: “If some of us, appralsing the policy
conslderations, were inclined to assign a more
restricted role to the doctrine of sovereign
immunity in this area, we could not follow
our inclination when the Supreme Court,
clearly and currently, 1s leading us in the
other direction.” [Switzerland Co. v. Udall,
337 F. 2d 58, 61 (4th Cir. 1964.)] When the
Board of Supervisors of Prince Edward
Counly made midnight disbursements of tut-
tion grants so that the money would be gone
before the Fourth Circuit had an opportunity
to rule on the legality of this action, Judge
Haynsworth thought that their conduct was
“unconscionable” and “contemptible,” but,
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uniike the majority of hls court, he could not
find tt “comtemptuous and punishable as
such” gince they had violated no court order
in distributing the funds. [Grifin v. Couniy
School Board of Prince Edward County, 363
F.ad 206, 213, 215 (4th Cir. 1966) (dissenting
opinicn).] Many lawyers would agree.

Judge Haynsworth shows a cobpsiderable
respect for precedent, and has felt bound
by dec¢isions that he thought incorrect {Eator
v. Grubbs, 320 F, 2d 710, 715 (4th Cir. 1964],
hut he insists that precedents be used with
discrimination. In his first dlssenting opinion
he objected that the majority had applied
language of other cases out of context and
said ““at least, if disembodied language is to be
applied to a dissimilar question, it should not
be regarded as controlling.” [Cooner v. United
Stetes, 276 F. 2d 220, 288 (4th Cir. 1960) (dis-
senting opinlon). See also United States .
Bond, 279 F. 2d 837, 848 (4th CIr, 1060) (dls-
senting opinion).] In a well-known later case
he objected to the majority’s reliance on the
old and discredited rule that law officers may
geize contraband or the instrumentalities of
a crime but may not seize evidence of the
crime, saying that “the language the Su-
preme Court has employed must be read in
the light of what it has held.” [Heyden v,
Warden, Maryland Penitentiary, 863 F. 2d
647, 657 (4th Cir. 1066) (separate opinlon).]
He went on to make the argument, that since
the standards for use of confesaions are be-
ing stiffened, the police must rely inoreas-
ingly on scientifi¢c jnvestigation of crime, and
that they cannot do thls 1f they are denled
access to evidence that may be subjeoted to
sclentific analysls. The view he took there
was vindicated when the case reached the
Supreme Court, and that Court discarded the
“mere evidence” rule, [Warden, Maryland
Penitentiary v, Hayden, 387 U.S, 204 (1967).}

In another case he held, contrary to an old
Bupreme Court decislon, that habeas cor-
pus would lle to attack = sentence that the
prisoner was to serve in the future. He said:
“This Court, of course, must follow the Su-
preme Court, hut there are occasional situa-
ttone in which subsequent Supreme Cowurt
opinions have so ercded an older case, with-
out expleitly overruling it, as to warrant
a subordinate court in pursuing what it con~
celves to be a clearly deflned new lead from
the Supreme Court to a conclusion Inconsist-
ent with an older SBupreme Court case.”
[Rowe v. Peyton, 383 F, 2d 709, T14 (4th Cir.
1967).] His prediction that the old case was
50 eroded that it would no longer be followed
was proved accurate when the SBupreme Court
unanimously affirmed his deciston, [Peyton v.
Rowe, 301 U.8, 54 (1068).]

In that same habeas corpus case he
showed, as he has throughout his Judisial ca-
reer, AN awareness that law is not static and
that changing times may require different so-
lutions for problems. He pointed cut how the
nature of habeas corpus has changed since
the great Writ was first developed and said:
“The problem we face simply did not exist
in the Seventeenth Century. Now that re-
cently it hag arlsen, if there 1s a substantive
right erying for a remedy, it seerhs most In-
appropriate to approach a solution in terms
of a Bevehteenth Century technical concep-
tion which had no relation to the context
in which today’s problem arises.” [383 F. 2d
at T13-T14.] This has beeh # consistent
theme In Judge Haynsworth’s opinions, In
his first year on the bench, In a c¢ase holding
that a medical examiner’s certificate showing
the percentage of alechol In a defendant's
blood was admissible, he wrote that the
Confrontation Clause of the Sixth Amend-
ment was not intended “to serve as a rigid
atid Infiexible barrier against the orderly
development of reagonable and necessary ex-
ceptions to the hearsay rule.” [Key v. United
States, 255 P. 2d 476, 480 (4th Cir. 1958)].
Only last year, in an Important opinion for
his court adopting & new test of lhsanity,
he emphasized the need for *“judiclal re-
assessment of notions too long held uneritl-
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cally and of a verbal formalism too long par-
rotted.” [United States v. Chandler, 393
F.2d 920, 925 {(4th Cir, 1968)].

The same respectful but discriminating
approach Judge Haynsworth shows in the
use of precedents 1s evident when the prob-
lem is one of construing & statute. He does
not make & fortress of the dictionary. He
Insists, instead, on construing statutes in a
Tashion that will “effectuate the apparent
purpose and intention of the Congress”
{Cross & Blackwell Co. v, F.T.C, 262 F, 2d
600, 6056 (4th Clr. 1959) ], and has refused
“to adopt a literal interpretation of this
statute without regard to its purpose or the
extraordinary resutt to which it would lead.”
[4lvord v, C.I.R,, 27T F.2d 713, 719 (4th Cir.
1960), See also FBaimes v. City of Danville,
337 F.2d 579, 603 (4th Cir. 1964), affirnmed,
384 U.B. 690 (1966),]

Another consistent theme in Judge Hayns-
worth’s writings is his bellef that it 1 not
the function of an appellate court to make
findings of fact. Both in clivil and in criminal
ceses he shows great faith in the jury system.
In an extermely important declsion earlier
this year he sald that “faith In the ability
of & jury, selected from a cross-section of
the community, to choose wisely among com-
peting rational inferences in the resolution
of factual questions lies at the heart of the
federal judicial system.” |Wratchford v. 8. J.
Groves & Sonsg Co., 405 F.2d 1061, 10656 (4th
Cir. 1860).} This is merely the latest expres-
sion of an attitude he has had as long as he
hes been on the bench. [Bee, e.g., Dixon v.
Virginian Ry. Co., 250 F.2d 460, 462 (4th Cir.
1957).] He has been quick to hold that there
must be a new trial if there was any possi-
bility that an improper influence might have
been brought to bear on the jury. |[Hoimtes
v. United Siates, 264 F.2d T16 (4th Clr, 1960);
Thomuas v. Peerless Matiress Co., 284 F.2d 721
(4th Cir. 1960); United States v. Rogers, 289
F.2d 433 (4th Cir. 1961); United States v.
Virginia Erection Corp., 335 F.2d 863 (4th
Cir, 1964).] Long before the Supreme Court
came to a similar conclusion [Bruton v.
United States, 391 U.S, 123 (1968)], he
showed & proper skepticlsm about the efficacy
of instructions cautioning a jury that a con-
fesslon is admlssible agalnst one defendant
but not against enother and called for the
routine adoption of practices that would give
greater protection to the codefendant. [ Werd
v. United Stales, 283 F.2d 620 (4th Cir.
1960).] He has recognized, too, that jurors
can be swayed by prejudice, and has held
that when Negro defendants were on trial
counsel must be glven an opportunity to ex-
plore whether any members of the jury panel
belonged to organizations that might suggest
prejudices against Negroes. [Smith v. United
States, 282 F.2d 51 (4th Cir. 1958).]

The jury occupies a significant constitu-
tionsal rele in our system, but even when it
is & judge rather than a Jjury who has found
the faots, Judge Haynsworth has thought
that great welight should be given to the
Andings and that the appellste court ehould
not substitute its own view of the
facts for that taken by the district judge.
[Hall v. Warden, Maryland Penitentiary, 313
F. 2d 483, 407 (4th Cir, 1963) (dissenting
opinlon); United States v. Ellicott, 336 F. 2d
868, 8723874 (4th Cir. 1964) (dissenting opin-
ton).]

Finally, Judge Haynsworth respects the
Place of the states, and of the state judici-
aries, in our form of government, Indeed he
has been reversed by the Supreme Court
for deferring too much to the state courts.
[Griffin v. Board of Supervisors of Prince
Edward County, 322 F. 2d 333 (4th Cir, 1964),
reversed, 377 U.8. 218 (1964).] At the same
time he has insisted on the Independence of
the federal courts. In an Important declsion
he wrote that a state may not “deny the
Judiolal power the states conferred upon the
United States when they ratified the Con-
stltutton or thwart its exercise within the
lmits of congressional authorization.”
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{Markham v, City of Newport News, 203 F, 2d
711, 718 (4th Cir. 1964).] This was in EKeep-
ing with his volced “concern for the per-
petuation of an Independent federal judicial
system * * *." [Wratchford v. 5. J. Groves
& Soms Co., 406 F, 2d 1061, 1066 (4th Ctr,
1969) .}

History teaches us that it 1s folly to sup~
pose that anyone can predict in advance what
kind of & record a particular person will
make as & Justice of the Supreme Court,
The awesome and lonely responsibility that
the Justices have in considering the great
issues that come before them has made them,
in many instances, different men than they
were before, All that one can properly under-
take, in assessing a nominee to that Court,
15 to consider whether he has the inteiligences,
the ahility, the character, the temperament,
ahd the judiciousness that are essential in
the {mportant work he will be called upon
to perform. Clement Haynsworth has shown
in twelve years on the circuit court bench
that he possesses all of these qualities in
great measure, I hope that he will be quickly
confirmed,

Thank you,

SUPPLEMENTAL STATEMENT OF CHARLES
ALAN WRIGHT

On September 3d I sent to the Judiciary
Committee coples of the prepared fext of
the testimony I expected to give in the hear-
ing then scheduled for September 9th. The
postponement of the hearing because of the
regrettable death of Senator Dirksen and the
delay in my own appearance before the Com-
mittee has made It possible for me to glve
further study to the cases in which Judge
Haynsworth has particlpated and analyze
in closer detail his philosophy in particular
areas of the law to the extent that this
is disclosed by his votes and his opinicns.
My attention has centered on the areas of
criminal procedure and freedom of expres-
sion,

I continue to believe, as my original atate-
ment Indicates, that it 18 impossible to know
in advence what the voting record will be
of any appointee to the Supreme Court and
that 1t is especially treacherous to attempt
to make such an advance assessment on the
basls of what a man has done as a judge
of a lower court prior to appolntment to
the Supreme Court., On many issues the
record will be sllent simply because the low-
er court judge has never been confronted
with those lssues. For one example, the
meaning of the Establishment and Free Ez-
erclse Clauses of the First Amendment has
never, so far ag I can fOnd, come up in any
cage {n which Judge Haynasworth has par-
ticipated. There are other important areas
of the law of which this is equally true.
Even where a lower court judge has been
confronted with a particular issue he has
done 50 a3 & judge writing within the frame-
work of relevant Supreme Court decistons
and not a8 & free agent.

For these reasons the remarks that follow
are a description of the record of Judge
Haynsworth. They are not an sattempt to
predict the record of Justice Haynsworth.

Few, if any, areas of the law are the sub-
ject of more controversy today than that of
criminal procedure. It is an area of speclal
interest to me because, as I noted in my
original statement, earlier this year I pub-
lished & three-volume treatise on federal
criminal procedure. In the Preface o thal
treatise I said: “I freely confess to one blas
I admire and respect the Supreme Court of
the United States.” [1 Wright, Federal Frac-
tice and Procedure: Criminal viil (1968).] It
1s with that bias that I reviewed the criminal
cases in which Judge Haynsworth has par-
ticipated.

The overall impression that I get from
these cases ts that of an Intensely practical
approach to c¢riminal procedure. This ap-
proach is hardly surprising in & judge who
has expréssed In many ways and in manf
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contexts the thought that “Theoretical ab-
stractions are of no help, Our conclusion
must be founded upon practical considera-
flons.” [United States v. Southern Ry. Co.,
341 F2d €69, 671 (4th Cir. 1956).] Judge
Haynsworth has been in the vanguard, often
ahead of the Supreme Court, in protecting
persons accused of a crime agalnst any tilt-
ing of the scales of justice that might lead
to the conviction of an innocent man, At
the same titme he has been reluctant to set
free a person who is undoubtedly guilty be-
cause of some minor imperfection, saying
that this 1s “too high & price to pay for in-
dulgence of a sentimentalism.” [United
States v. Slaughter, 366 F.2d 833, 847 (4th
Glr. 1946) (dissenting opinlon).] Let me give
illustrations of the cases that have led me
to these conclusions.

One area of potential abuse in criminal
procedure, in which there is a very real dan-
ger of convicting the inhocent, is where sev-
eral defendants are tried at the same time.
There 158 substantial risk that the guilt of
one defendant will rub off on anc¢ther and
that the jury will not make an independent
evaluation of the evidence against each
defendant.

In 1968 the Supreme Court reduced & part,
of this risk when it ruled that two defend-
ants cannot be trled together if one has
made a confession implicating the other un-
less precautions have been taken to protect
the right of confrontatiom of the defend-
ant who has not confessed, [Brutom w.
United States, 391 U.S, 123 (1968).] Eight
vears before that decision Judge Haynsworth
had written of the need for precautions of
this kind and had said that “in the normal
case, sUch a precaution should be taken
routinely.” [Ward v. /nited States, 288 F. 2d
820, 823 (4th Cir, 1960).] Even prior to that
ease Judge Haynsworth had concurred in one
of the leading opinions on joinder of de-
fendants, Ingram v, United States (272 P, 2d
867 (4th Cir, 1950) ). The holding in Ingram
18 that joinder of defendants Is not permis~
sible unless the reguirements of the Rules
of Oriminal Procedure on joinder are satis-
fied, and that “it Is not ‘harmless error’ to
violate & fundamental procedural rule de-
signed fo prevent ‘mass trials.'” [id. at 6570~
671.] The Ingram decision seems to me de-
monsirably sound and I regret that the Bec-
ond Oircuit, in an opinion by Judge Friendly,
has reached & contrary result. [United Stetes
v. Granello, 866 F. 3d 990 (2d Cir. 1966). Bee
1 Wright, Federal Fractice and Procedure:
Criminal 327-329 (1969).]

The right to a speedy trial 18 one of the
important protections in criminal procedure,
secured by the Sixth Amendment. For many
years this right had been effectively denled
to many defendants because the cases held
that & gtate was under no obligation to try
5 defendant who was in a federal prison or
the prison of another state on some other
tharge. The Supreme Court announced a
different rule earlier this year, in a case in
whioh I had the honor to be appointed by
the Court as counsel for the indigent prison-
er. [Smith v. Hooey, 393 U.8. 874 (1969).] It
ruled that & state must make a good falth
efflort t0 have a defendant confined else-
Where returned for trial on the charges pend-
Ing in the state,

Judge Haynsworth had jolned in an opin-
ion & vear earlier anticipating the result the
Bupreme Court was later to reach [Pitts v,
North Caroling, 395 F.2d 182 (4th Cir. 1968) ],
and only a few days before the Bupreme
Court decision he wrote the opinion for an
en banc court liberalizing the use of haheas
corpus, despite some serious technical diffi
eulties, In order to provide a remedy for state
prisoners who wish to enforce their right to
be trled by another state. [Word v. North
Caroling, 406 F.23d 362 (4th Cir. 1069).]

This term the Bupreme Court also put
teeth in the requirements of CUriminal Rule
i1 with regard to gullty pleas, by holding
that the judge must personally address the
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defendant and determine that the plea is
being made voluntarlly and with an under-
standing of the nature of the charge. [3c-
Carthy v, United States, 394 U.S. 469 (1969).]
This came a8 no new doctrine in the Fourth
Clrcuit, where the court, speaking through
Judge Haynsworth, has long recognized a
similar doctrine and held that Rule 11 “ree
quires something more than conclusionary
questions phrased In the language of the
rule. It contemplates such an Inquiry as wiil
develop the underlying facts from which the
court will draw its own conclusion.” [United
States v. Kincatd, 362 F.2d 939, 941 (4th Cir,
1966).]

One of the major decisions of the fAnal
decision day of the Warren Court was North
Carolina v. Pearce [396 U.B. T11 (1968)],
severely restricting the power of a judge to
give & defendant who has had a fArst con-
viction set aside & more severe sentence after
a second conviction on the same charge, The
decision there affirmed by the Supreme Court
was one In which Judge Haynsworth had
joined [Pearce v. North Carolina, 307 PFP.2d
263 (4th Cir. 1968) ], and Indeed enother de-
c¢lsion in which he concurred, holding that
the same rule applies even when the second
sentence is imposed by a jury rather than by
a8 judge [May v. Peyton, 368 F.2d 476 (4th
Cir, 1968) ], speaks to & question on which
the Supreme Court i3 still silent and may
well go beyond what the Supreme Court wiil
require,

Judge Haynsworth's concern for the sen-
tencing process is evident in still another
case. The usual rule is that an appellate
court may not consider the length of a
sentance provided that it is within statutory
limits. The Benate has passed a bill that
would change this rule hut to date it re-
mains the rule. It would seem to follow that
the length of & sentence within statutory
limits may not be challenged collaterally
by a motion under 28 U.8.C, § 2255. But the
Fourth Circuit, in an opinion 1ln which
Judge Haynsworth jolned, held that this
rule must yield where they are exceptional
clreumstances, and that there were such
circumstances, and § 2255 relief was avalle
able, where the judge had given the maxi-
mum sentence authoriced by statute under
the mistaken Impression that he had ho dls-
cretion to glve a lesser sentence [United
States v. Lewis, 392 F, 2d 440 (4th Cir. 1968).]

In 1966 the Fourth Cireult, sittlng en
banc, held unanimously that the method
by which the police had had the victim of
& crime identify the voice of a suspect was
80 suggestive that o allow evidence of the
identification into evidence was a denial of
due process. [Palnter v. Peyton, 3569 F. 2d 199
(4th Cir. 1966).,] That decislon was cited
approvingly by the Supreme Court a year
later [Stovall v. Demmno, 388 U.S, 203, 302
(1967) 1, and the Court has subsequently set
aside & convietion on this ground. [Foster v.
California, 804 U.S. 440 {1969) )

Judge Haynsworth has taken a generous
view of the right to bail, Years ago he Jolned
in an opinion holding that *“normally ball
should be allowed pending appeal, and it Is
only In an unusual case that dental is justi-
Bed.” [Rhodes w. Unifed States, 276 F. 2d
T8, 82 (4th Cir. 1980).] More recently he
wrote an oplnion holding, over vigorous dis-
sent, that a federal court had properly re-
leased Rap Brown on his own recognlzance
from state custody on an extradition war-
rant. [Brown v. Fogel, 387 F. 2d 692 (4th Cir.
1967).]

Judge Haynsworth has detected violations
of due process both where counsel was not
provided an indigent for more than three
months after hlg arrest [Timmons v. Peyion,
360 F.2d 327 (4th Cir, 19686) ], and where de-
fendant Was brought to trial three and & half
hours after indictment and there was Insuffi-
cient time for appointed counsel to inves-
tigate the case. [Martin v. Commonwealth,
865 F.2d 649 (4th Cir, 1966).] He also voted
to grant habeas corpus on the ground that
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the prosecuting attorney in a state case had
had a confllet of interest since at the same
time he was prosecuting the defendant he
represented the defendant's wife tn a divorce
proceeding, [Gaenger v. Peyton, 379 F.2d 709
(4th Cir, 1967).]

One of Judge Haynsworth's opinions re-
verses & criminal conviction because the
judge had given an unbalanced version of the
“Allen charge”—or “dynamite charge' asz it
is known in my part of the country. [Uniled
States v. Smith, 3568 F.2d 166 (4th Cir, 1965).]
See also United States v. Rogers, 289 F2d
433 (4th Cir, 1861). The case Is particularly
interesting because there had beeh no objec-
tion to the charge in the district court, as is
normally required for the appellate court to
consider the polnt, but the danger that even
the pure “Allen charge” will ¢oerce a divided
jury into convicting & person is so great [2
Wright, Federal Praclice and Procedure:
Criminal §902 (1969)] that Judge Hayns-
worth concluded that a one-sided version of
that charge was ‘“plain error” that the appel+
late court might notice on 1ts own motion,

Senator Tydings has called attention ear=-
lier in these hearings to Judge Haynsworth’s
splendid opinion in United States v. Chan-
dler [393 F.2d 930 (4th Cir. 1868) ], in which
he rejected an antiquated test of mental re-
sponsibility and adopted for his circult a
new test more consonant with modern psy-
chiatrtc knowledge.

There is an interesling passage Iin one
of Judge Haynsworth’s earllest opinions in
which he wrote: “However compelling our
convlction that Call has been gullty of
wrongdolng, we may not affirm his conviction
as a co-conspirafor unless the evidence is
reasonably susceptible of the inference that
he knew of the conspiracy.” [Ceall v. United
States, 2365 F. 2d 187, 172 (4th Cir. 1959).]
The principle that a defendant may not be
convicted because he 1s & bad man, but only
1f be committed the crime for which he is
Indicted, is one of great lmportance.

Judge Haynsworth has done much to re-
move shackles on the writ of habeas corpus
and to make it freely available to those who
claim that they have been denled their con-
stitutional rights. At page 6 of my original
statement I have discussed his best known
case In this area, Rowe v. Peyton [383 F. 2d
709 (4th Cir, 1967), sfirmed 391 U.3. b4
(1968) ], in which he correctly anticipated
that the Supreme Court would no longer
follow its earlier precedent holding that a
prisoner in custody under one sentence could
not challenge another sentence he was to
gserve in the future. In his opinion in that
case he combines great scholarship with the
practical approach thet is a major theme in
all of hls opinlons. A formallstic approach
to the statutory requirement that a prisoner
be “in custody” wouid harm both the pris-
oner and the state, “It s to the great ine
terest of the Commonwealth and to the
prisoner to have these matters determined
a8 soon as possible when there is the great-
est Hkelihood the truth of the matter may
be establlshed. Justice delayed for want of
a procedural, remedial device over a perlod
of many years 18, Indeed, justice denied to
the prisoner and, in an even larger degree,
to Virginia.” {383 F. 2d at 715.]

But Rowe stands far from alone. Judge
Haynsworth has written that the statutory
requirement that state remedles be ex-
hausted does not bar relief when the state
court has declded the identical substantive
point in a ¢ase involvihg another prisoner
and pursult of the state remedles, therefore,
would be tutile, [Evans v. Cunningham, 3356
PF.2d 491 (4th Cir. 1964).] He has held that
petitions by prisoners are not to be read
with a hostile eye and that “clalms of legal
substance should not be forfeited because
of a fallure to state them with technical
precision.” [Coleman v. Peyton, 340 F.2d 603,
604 (4th Ofr. 1965).] The distrlct court, on
habeas corpus, 18 not bound by a wholly
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conclusionary finding by the state cowrt
[Outing v. North Caroling, 944 F.2d 105 (4th
Cir. 1965) ] nor may it acoept the historical
facts as found by the state court If the
state court had no adequate basis for its
findings. [McCloskey v. Bariow, 3849 F.2d 119
{4th CIr. 1965).] In many ways the most
interesting of the Haynsworth opiniohs on
habeas corpus, other than the Rowe case, is
White v. Pepersack [352 F.2d 470 (4th Cir.
1965).] A state court defendant, charged
with first degree murder, had taken the
stand and admitted the killing but testified
to factas that would, if belleved, show that
It was not premeditated and that he could
he convicted only of some lesser ¢ffense, The
district court held thet defendant’s admis-
sion was tantamount to a plea of guilty and
harred him from seeking haheas corpus on
the grounds of an lllegal search, an invole
untary confesston, and use of perjured testi-
mony. The Fourth Clrcuit held to the con-
trary. In hls opinion for the court, Judge
Haynsworth wrote that defendant’s testi-
mony was surely not a plea of guilty to first
degree murder and pointed out that if the
state court had found the defendant gullty
of second degree murder and imposed an
appropriste sentence defendant hilmself
might well have accepted his punishment as
proper. Judge Haynsworth then sald:

“Extended judieial inquiry, with all of its
expense and delay, is the natural product
of overconstruction of a defendant’s admis-
sions and the imposition of an inappropriate
sentence, The flood of postoonviction cases
in state and federat courts will be stemmed
only if justice is made to shine more brightly
in the trial courts,”

[Ic. at 473.] The declsion is reminiscent of
an earlier one in which he had criticized
slovenly practices in drawing indictments on
the part of scme Unlied States attorneys
and polnted out that the consequence of
such practice 15 “the neediess expenditure of
much time and effort by [the United States
Attorney], by defendants and thelr counsel
and by the cowrts. Here, a8 in most situations,
much waste could be avoided by an 1nitial
exercise of reasonable care’”” [United States
v. Roberts, 206 F. 2d 198, 202 (4th Cir. 1961).]

It seems to Mme clear that Judge Hayns-
worth hasg clearly shown his unwillingness
to tolerate procedures in oriminal cases that
taint the factfinding process or that cast
doubt on tbe falrnesss of the proceeding or
that unreasonably clog ¢lalms of constitu-
tional right, In one case he wrote:

“Current astuteness in the protection of
individual rights 15 not at odds with the in-
terests of a society which places high values
upon Iiberty and justice and freedom and
fairness. It 1s the cornerstone of such a
soclety.”

[Smallwood v. Warden, Maryland Peniten-
tiary, 367 F. 2d 945, 862 (4th Cir. 1568} (dis~
senting opinion).] Judge Haynsworth's whole
record on the bench of the court of appeals
demonstrates that that remark is not empty
rhetorio but a statement of deeply felt con-
vietion,

Some of the rules that the Supreme Court
has lald down in criminal cases are not con-
cerned with assuring a correct result or with
preserving falrness in the proceeding but are
intended to deter practices by those respon-
sible for law enforcement that have heen
found to be inconsistent with the values of
our free society. Judge Haynsworth has not
been unmindful of this function of the
courts. He had been on the bench barely a
year when he joined in an opinion in which
the court gave a broad resding to the then-
recent decision In Mallory v. United States
[364 U.S. 449 (1957) ], and said:

“The teaching of the Mallory case is that
insistence on strict compliance with Rule
5(a) 13 necessary to discourage police from
the use of third degree methods, and that
only in that way will the opportunity and
the temptation he denled them. Unneces-

CONGRESSIONAL RECORD — SENATE

sarily prolonged detention before bringing
the accused to a Commissioner or other ju-
dlciel officer, to glve Dolice opportunity to
extract a confession, is odious to our federal
criminal jurisprudence * * *, [Armpriester
v. United States, 258 F. 2d 204, 264 (4th Cir.
1958).]1”

He wrote for his court in holding that the
Miranda rules apply to custodial questioning
even though the defendant was not formally
under arrest. A dissenter argued that the ma=-
jority was giving an overdrawn reading to
Mirgnda and that the deciston was “indeed
a blow to law enforcement,” but Judge
Haynsworth said: “If the arresting officer’s
fallure t0 make a formal declaration of ar-
rest were held conclusive to the contrary,
the rights afforded by Miranda would be
fragile things indeed.” [United States v.
Pierce, 397 F. 2d 128, 130 (4th Cir, 1968),]

One other case about which Senator Tyd-
ings has already commented shows Judge
Haynsworth’s sensitivity to the role of the
courts in deterring improper law enforce-
ment practices. The case is Lankjford v,
Gelston [364 F. 2d 197 (4th Cir. 1966) ]. The
court en ban¢ held unanimously, In a fine
opinion by Judge Sobeloff, that an injunc-
tion should issue to prevent the Baltimore
police from making blanket searches on un-
corroborated anonymous tips. Most of the
homes searched were occupied by Negroes.
The court took note of the deteriorating re-
lations between the Negro community and
the police in Baltimore end said thet “it 1s of
the highest importance to community morale
that the courts shall give firm and effective
reassurance, especlally to those who feel that
they have been harassed by reason of their
color or thelr poverty.” The court took note
of the serious probleme of law enforcement
but it said:

“Law observance by the police cannot be
divorced from law enforcement, When offi+
cial eonduct Ieeds a sense of Injustice, raises
barriers between the department and seg-
ments of the community, and breeds disre-
spect for the law, the difculties of law en-
forcement are multiplied.”

[Id. at 204.]

I spoke at the outset of the very practical
approach Judge Haynsworth takes to prob-
lems of criminel procedure. Law enfotve-
ment 1s 8 deadly serious matter and of great
lmportance to all parts of society. It is not a
game In which the police are to be called
“out” for fallure to touch every base.

The Haydeft case, discussed at page 6 of
my original statement, illustrates this, There
Judge Haynsworth indicated hls disagree-
ment with the majority of the court in its
adherence to the old rule that “mere evi-
dence” may not be the object of a lawful
search, and the Supreme Court, in reversing
the decislon, agreed with him, [Hayden v.
Warden, Maryland Penitentiary, 363 F. 2d
847, 657658 (4th Cir, 1966) (separate opin-
ion), reversed 387 U.8. 204 (1967).] The
“mere evidence” rule was an outdated relic
of a former era. It stemmed from property
law conceptions about search and seizure
whlle today the Fourth Amendment is rec-
ognized as protecting an Interest in privacy
rather than Interests In property. As a prac-
tical matter, the rule was a needless hobble
on the police while at the same time 1t gave
no substantial protection to the right of the
people to be secure from unreasonable
searches. Police could, and did, seize much
evidence on the ground that it was a fruit
of the crlme, or contraband, or an instru-
mentality of crime, and thus properly the
subject of a search. Only oceasionally did a
criminal defendant recelve an unexpected
windfall when a court was unable to bring
particular evidence into one of these cate-
gorles and was forced to exclude it, [See 3
Wright, Federal Practice and Procedure:
Criminagl § 664 (1069).] The rule had no rea-
son for existence today and Judge Hayns-
worth was right, 25 the Supreme Court held,
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in betieving that the time had come to dis-
card 1t.

The practicallty of his approach 1s evident
also in a dissent he wrote in a case in which
the majority held that a confession was In-
voluntary, [Smallwood v. Warden, Marylend
Penitentiary, 367 P. 2d 945 (4th Cir. 1966).]
Judge Haynsworth thought that the circum-
stances in the case were far milder than in
any case in which the Supreme Court had
found a confession involuntary, but his prine
cipal argument was that it was pointless to
test a 1953 confession by 1968 standards, The
practices the police followed were practices
that the Supreme Court in 1953, and for some
vears thereafter, approved. The police at that
time could not have anticlpated the change
in standards that was later to evolve. Nor
would setting the prisoner free In 1966 assist
the police today in understanding thelr duty.
The later Supreme Court decisions, and
Miranda in particular, inform the police
more authoritatively than wowld a deciglon
of the Fourth Circuit, All of these consldera«
tiong led Judge Haynswortih to aay:

“Tt 1s not fadr to the states or to the publie
to vacate judgments as old as this one on the
basls of evolving constitutional stahdards
which could not have been reasonably antles
ipated by the police at the time they acted.”

[Id. at 952.] His view did not prevall in that
case, but even those of us who welcome most
enthusiasticelly the developments of tha
last decade in the law of confessions musi
concede that there is much force to Judge
Haynsworth's position.

In appralsing his decisions in confession
cases, 1t 1s necessary 10 Keep in mind the
point that I developed at pages T-0 of my
original statement about Judge Haynsworth's
reluctance to substitute his view of the facis
for those of a jury or & distriet judge. This
is & consistent thread In hig confession opio-~
ions. It appears perhaps most clearly in a
decision he wrote in 1967 upholding & deter-
mination that a confesslon was voluntary,
[Outing v. North Caroling, 383 F. 2d 892 (4th
Cir, 1967).] The case was obviously a close
one. Judge Kaufman wroie & 26 page dissent,
but the Supreme Court, unanimously so far
as 1t appears, refused to review the case [39%0
U.8. 997 (1968).] Judge Haynsworth said that
If the district judge had drawn an ultimate
inference that the confession was coerced the
court might well have sustained him, But {he
distret judge found that the confession was
not coerced and this flnding was nelther
clearly erroneous as an inference of fact nor
influenced by an erronecus view of law. Binte
this ultimate inference was a permissible one,
the majority of the court felt that it shoyld
accept it. I think that here, a8 in other areas
of the law, Judge Haynsworth shares an at-
titude expressed by Judge Chase, of the See-
ond Circuit, some years ago when he sald:
“Though trial judges may at times bs mis-
taken as to facts, appellate judges are hot
always omniscient,” [Orvis v. Higgins, 180 P.
2d 5637, 542 (2d Cir. 1950) (dissenting opin-
lon).] Since this hag been for many years
my own view [see Wright, The Doubirul
Omniscience of Appellate Courts, 41 Minn. L.
Rev. 7561 (1867)], I cannot find in it any
ground for criticism of Judge Haynsworth or
for belleving that he is tolerant of coercive
police practices.

In conclusion, I would like to turn away
from criminal law and address myself briefly
to the vitally important freedoms of expres-
slons protected by the First Amendment. I
am one of those who Dbelieve that these
have a “preferred position” in our constl-
tutlonal scheme and that they are of spectal
slgnificance at a time when many groups in
our country are unhappy with the estab-
lished order and wish to alr thelr grievances
Judge Haynsworth has hed very little occa-
slon to address himself to the issues these
freedoms pose and the declsione are too few
to form any solid judgments.

I can find only eight cases involving any
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signifieant question of freedom of expres-
sion in which Judge Haynsworth has par-
tlcipated. Four of these are obscenity cases,
a clase of litlgation that la perhaps sut gen=-
erls, and that is not only Imumensely difficult
in itself but is even more difficult for a
lower court judge to try to understand the
rules, such as they are, that the Supreme
court has laid down, In two cases he wrote
for & unanimous ecourt holding particular
magazines obscene and was reversed by the
Supreme Court [United States v. 392 Coples
of Megazine Entitled “Exclusive,” 373 F. 2d
633 (4th Cir. 19067, reversed 389 U.S. 50
(1967); Uniied States v. Polomac News Co.,
373 P. 2d 635 (4th Cir. 1967) reversed 389 U.S.
47 (1867.] The reversals Iln each Instance
were per curiam declsions in which the Su-
preme Court relied on its Delphic opinion
in Redrup v. New York [386 U.S. 787 (1967],
which came down after Judge Haynsworth’s
decisions. Inm a third case he was part of a
5-2 majority of the Fourth Oircult holding
that obscenity cannot be determined on a
per se basis that any collection of photo-
graphs of nudes is obscene if, in some of the
pictures, the publo area is exposed. [United
States v, Ceniral Magagzine Sales, Ltd., 381 F,
2d 821 (4th Ctr. 1967).] Finally he joined in
8 2-1 decision that If material has been found
by the distrlct court not to be obscene, it
should be admitted through customs and
its release should not be held up pending
appeal. [United States v, Rellable Sales Co..
376 F. 2d 803 (4th Cir 1967).]

The other four cases are of more general
Importance, Judge Hayhsworth was a memmn-
ber of a three-judge district court that held
unconstitutional on grounds of vaguehess
& North Carolina statute limiting the kinds
of persons who may speak on state university
campuses, [Dickson v, Sitterson, 280 F.8upp,
486 (M.D.N.C. 1968).] Professor Van Alstyne,
who is to testify in support of Judge Hayns-
worth, appeared in the case as amicus curiae
and 18 the leading expert in the country on
that particular fleld of the law, He is better
qualified than I am to tell you of the signifi-
cance of the decislion, Judge Haynsworth was
§ member of a panel of his court upholding
sugpensions of students at Bluefield State
College for taking part in a disruptive demon-
stration, [Barker v. Herdway, 399 P.2d 638
{¢th Cir, 1969).] The Supreme Court refused
to review the decislon. Justice Fortas, who
had been spokesman for the Court one week
before In the Tinker case [Tinker v. Des
Moines Independent Commaunity School Dig-
tric, 293 U.S. 503 (1969)], in which it was
beld that school students cannot be disci-
pilned for wearing black arm bands to express
their disapproval of the Vietnam war, wrote
an opinjon concurring In denlal of eertlorarl
in the Bluefield States case. He said that “the
petitioners here engaged in an aggressive and
vlolent demonstration, and not in peaceful,
nondisruptive expression, such as was in-
volved In Tinker”” [Barker v». Hardway, 504
U8, 905 (1969) (concurring opinion).]

In United Steelworkers of Americe ¥v. Bag-
well {383 F.2d 492 (bth Cir. 1967)], Judge
Haynsworth wrote the opinion holding un-
constitutional a city ordinance prohibiling
distribution of circulsrs about union mems-
bership without a prior permit from the chief
of police. The decision on the merits 15 un-
exceptionable. The path was cleatrly marked
by Supreme Court precedents, What 1s more
interesting is the enthusiastio acceptance the
court gave to the prineiple of Dombrowski v,
Pfister [380 U.B. 470 (1665)1 that in some
cases 1n which Flrst Amendment rights are
lnvolved the usual rules barring a federal
court, from Interfering with a state’s enforce-
ment of its criminal laws no longer apply.
One ke myself who has doubts about
whether the protection Dombrowski glves to
cherished First Amendment rights 1s not out-
weighted by its cost in federal-state relations
must note with interest Judge Haynsworth’s
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wlllingness to apply, if not indeed to extend,
Dombrowslii,

Indeed Judge Haynsworth may have par-
tially anticipated Dombrowski in a well-
known case arising out of demonstrations by
Negroes in Danville, Va. The case is 4 ¢com-
plicated one, involving a number of different
issues, and several different appeals dise
posed of under a single title. Many demon-
strators were arrested In Danville for viola-
tlon of a state court injunction and Iocal
ordinances. Some of these persons attempted
to remove their cases to federal court. Others
went directly to federal court and sought to
enjoin the pending state court prosecutions
as well as future arrests, The case, which
produced ohe per curiam opinion and two
opinions by Judge Haynsworth for the ma-
Jority of the Fourth Circult, established four
things. First, the court held that the Anti-
Injunction Act of 1793, 28 U.B.C, § 2283, did
not bar 1t from issuing & temporary injunc-
tlon restraining state court prosecutions In
order to preserve the status quo while it
determined whether grant of a permanent
injunction would fall under any of the ex-
ceptions to the Act. [Baines v, City of Dan-
ville, 321 F. 2d 643 (4th Cir. 1963); Baines v.
City of Danville, 337 F. 2d 679, 683-504 (4th
Cir, 1964).] This was a creative interpreta-
tion of the Anti-Injunction Act and is surely
sound. [See American Law Institute, Study
of the Division of Jurisdiction between Stete
and Federal Courts 307 (Officlal Draft
1960).] Second, the oourt held that the
oircumstances did not permit removal of a
oriminal prosecution from state to federal
court under 28 U.S.C. § 1443, whioh allows
removal of certain civil rights cases, [Baines
v. City of Danville, 357 F. 2d 766 (4th Cir.
1966).] This holding was affirmed by the
Supreme Court. [Baines v, ¢ty of Danvilile,
384 U.S. 690 (1966).] Third, the court held
that the Civil Rights Act, 42 U.8.C. § 1983,
does not expressly authorize a stay of state
proceedings and that the Anti-Injunction
Act therefore barred an injunction agalnst
prosecutions already pending in the state
court. [Baines v, City of Danville, 337 F. 2d
579, 586-594 (4th Cir, 1964).] 'The Supreme
Court denled certiorarl on this aspect of
the case [Chase v. McCUgin, 381 U.8. 939
(1965) ]. and the guestion remalns an open
one in the Supreme Court, [See Cameron V.
Johnson, 300 U.3, 611, 613 n. 3 (1968.]

Finally, and most importantly for present
purposes, Judge Haynsworth held that the
rule of comity by which federal courts do
not ordinarily Intetfere wilth the states in
the enforcement of their eriminal laws 1s not
absolute, and that the district judge should
enjoin furtber arrests under the ordinances
and the injunction “if he finds that in com-~
binatlon they have been applled s0 sweep~
ingly a8 to leave no reasonable room for rea-
sonable protest, speech and assemblies, and
thus, in application, are plainly unconstitu-
tional,” [Beines v. City of Danwville, 237 F, 2d
679, 594-596 (4th Cir. 1964).] Dombrowski
demonstrates that Judge Haynsworth was
right in golng that far in allowing the fed-
eral court to give rellef, although under
Dombrowski a federal injuncetion agalnst fu-
ture prosecutions 1z also permitted If the
challenged laws are unconstitutional on their
face.

‘There 1s a passage 1n one of these opinions
in which Judge Haynsworth speaks to the
meaning of the First Amendment.

“Whatever constitutional basis there may
be for the substantive demands of the dem-
onatrators, they have, unquestlonably, rights
of free speech and sssembly guaranteed by
the First Amendment, and recognition of
those First Amendment rights is required
of Danville by the Fourteenth Amendment.
Those First Amendment rights incorporated
into the Fourteenth Amendment, however,
are not a license to trample upon the rights
of others, They must be exercised responsi-
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bly and without depriving others of their
rights, the enjoyment of which is equally as
precious,. It 1z thus plain, for instance, that
while Negroes, excluded because of their race
from a privately operated theater, have a
right to protest their exclusion and to in-
form the public and public officlals of their
grievance, they do not have the right, by
massive occupancy of approaches to the
theater, to exclude everyone else from it, or
to coerce acceptance of thelr demands
through violence or threats of violence.

“« = & T ts well established that public
officials, charged with the duty of maintain-
ing law and order, may enforce laws and
injunctions ressonably hecessary for that
purpose, but Injunctions and statutes which
exceed the necessities of the situation can-
not be lawfully enforced If they infringe
upon constitutional rights, What is required
1z mutual a¢ccommodation of the rights of
the public and those rights of protestants
which are guaranteed by the PFirst Amend-
ment.”

[Id. at 686-587.] Later Supreme Court de=
cistons, notably Justice Goldberg’s oplnion
for the Court in Cox v. Louisiana [379 U.S.
638, 554-555 (1965)], demonstrate that the
quoted passage from Judge Haynsworth's
opinion represents sound First Amendment
philosophy.

The record of the nominee on freedom of
expression s scantier than hils record on
criminal procedure but from his declsions in
that area of the law there 18 no resson to
doubt his devotion to the great protections
of the First Amendment,

I end as I hegin. I cannot predict the votes
of Justice Haynsworth, The cases I have re-
viewed in this statement demonstrate, I be-
lleve, that in the aresas of criminal procedure
end freedom of expression the record of
Judge Haynsworth on the Fourth Circult has
been a constructive and forward-looking one.
But I support his nomination, not because
his views on these subjects or others are
similar to mine, but because his overall rec-
ord shows him to0 have the ability, character,
temperament, and judiciousness that are
needed to be an outstanding Justice of the
United States Supreme Court.

ExarerT 3

U.B. CoURT OF APPEALS,
FPOURTH JUDICIAL CIRCUIT,
Greenville, 5.C,, September 8, 1969.
Hon. JAMES O. EASTLAND,
Chairman, Committee on
Washington, D.C.

My Dear SENaTOR: I have recelved by tele-
phone this morning a copy of the letter ad-
dressed to you on yesterday by Senator Hart
and Senator Tydings.

To the extent the requested Information
has relevance, I belleve that the requested
information is already In your possession in
the statement I have filed with you, in the
file delivered to you by the Department of
Justice, end in the copies of my income tax
returns, However, I shall address myself to
the Senators’ request ag best I can.

{1) My financial interest in Carollna Vend-
A«Matic and its subsidiarles from 1957 to
1964 is fully detailed in the statement I have
previously filed, I never recelved any com-
pensation from Carolina Vend-A-Matle or
any of its subsidiaries as an officer or as a
trustee of eny profit sharing or retirement
plan, I did recelve compensation from Caro-
lina Vend-A-Msatic 83 a director, and in 1962
my wife recelved compensation as Becretary.
These recetpts for the pertod 1957-1964 are
fully disclosed in the coples of the income
tax returns filed with you. Since those re-
turns are unavailable to me now, I cannot
compile a schedule of those recelpts here, but
I am sure the staff of your Committee can
do so from the tex returns,

(2) I belleve the statement previously filed
discloses the general nature of my services
for Carolina Vend-A-Matic. In suppiementa-
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tion of that statement, however, I may re-
port that there was a weekly luncheon meet-
ing of the board of dlrectors. I attended
these meetings when I was in Greenville and
not otherwlse engaged. At these extremely
Informal meetings, we cotisldered and dis-
cussed weekly cash flow data and problems
of financing which were my partioular con-
cern. From time to time there were also dis-
cusslons of personnel and other problems,
though I never became directly involved in
any of them. After I went on the court I may
bave hatwdled matters of the rehewal and
extenslon of bank credit, though I am not
at all certaitr that I did so, Mr. Detinls han-
dled all arrangements with the bank begin-
ning shortly after his employment.

I rendered no other services to Carolina
Vend-A-Matic,

(3) A complete st of the locations of
vending machines of Carollna Venda-A-
Matic and 1t8 subsldiaries and the gross re-
ceipts from the machines in each location
for the years 1957-1984 could be compiled
only from the original books of record of
Carolina Vend-A-Matic and its subsidiaries.
Those books are in the possession of ARA in
Philadelphia, Pennsylvania. I belleve it
would permit an accountant to have access
t0 them If the Commlittee wishes 1t, but such
information is not in my capacity to supply
immediately.

The file compiled by Judge Bobeloff com-
talns a copy of the proposal made by Caro-
lina Vend-A-Matic to Drayton Mill in De-
cember 1863, It contalns a list of the forty-six
industrial plants in which Carolina Vend-
A-Matic then had vending machines In-
stalled. These were all full food service oper-
atlons, in addition to which Caroling Vend-
A-Matic had many machines in numerous
locations dispensing only coffee, cold drinks
or candy. For your convenience, I can re-
produce here the lst of forty-six industrial
plants in which Carolina Vend-A-Matic pro-
vided full tood vending service im December
1963:

. Apalache Plant, Greer,

. Bloomsburg Mill, Abheville.

. Brandon Rayon, Greenvlile,

. Buffalo Mill, Union.

. Carlisle Pinlshing Co., Unfon.

. Central Mill, Central,

7. Columbia Nitrogen Corp., Augusta, Ga.
., Coneolidated Trim Co., Unlon,

. Delta Finilshing Co., Cheraw.

10. Mehl Manufacturing Co., Plckens,

11. Drunlop Corp., Westminster.

12, Firth Carpet Co,, ILaurens.

13. Fork Shoals Mill, Fork Shoals.

l14. F. W, Poe Manufacturing Co, Green-
ville.

15, Gayley Mill, Marietta,

18. Greer Mill, Greer.

17, Her Majesty Manutacturing Co., Maul-
din.

18. Homelite, Greer,

19. James Fabrics, Cheraw.

20. Jeflrey Manufacturing Co., Belton.

21. Jonesville Mills, Jonesville.

22. Magnolia Finlshing Plant, Blacksburg.

23. Monaghan Mil}, Greenvllle,

24, Mohasco Industries, Liberty.

25. Morgan Mills, Ine., Laurinburg, N.C,

28. Oak River Mlll, Bennettsville,

27. Oweng-Corning Fiberglas Corp., Alken,

28. Pledmont Mill, Piedmont.

29, Plckens Mill, Pickens,

30. Pratt Reed, Central.

31. Procter & Gamble Mifg. Co., Augusta,

1a.

332. Pyle Natlonsal, Alken,

33, Rocky Rilver Mill, Calhoun Falls,

34. Runnymede Corp., Pickens,

35. Sangamo Electrical Co., Pickens,

86. Sangamo Electrical Co., Walhalla,

7. 8.CM. Corp., Orangeburg,

'8, Selma Hoslery, Ditlon.

9. Shuron Optical Co,, Barnwell,

0. Southern Weaving Co., Greenville.

1. Torrington, Walhalla.

[~ Y= 0 T
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42, Torrington-Clinton
Clinton.

43. Unlon Bleachery, Greenville.

44. Unlon Mill, Union,

45, Victor Mill, Greer,

46. Woodside Mill, Idberty.

(4) I am unable to supply a complete an-
swer to question No. 4 for the game reason I
am unable to supply a complete answer to
question No. 3. However, I do have audlted
statements of Carolina Vend-A-Matic and 1lts
subsidiariee for the years 1961, 1962 and 1963,
which I enclose. The file developed by Judge
Soberloff discloses that the gross receipts
from the machines located In Gayley Mill and
the Jonesville Products plant, hoth Deering
Milliken afiiliated, approximated $50,000 an-
nually. Those machines were in place In those
two plants in each of the years 1961 through
1963. The enclosed audited financlal state-
ments show gross sales in 1961 of $1,690,6008
and in 1962 of $2,546,046. It thus appears that
the grois receipts from machines in plants
affiliated with Deering Milliken amounted to
slightly less than three per cent of total
sales in 1961, and t0 less than two per cent
of total sales in 1863,

The estimated annual grose receipts from
machines placed in Magnolia Finishing Plant
were approximately $50,000. The gross re=-
celpts from the three Deering Milliken af-
fillated plants, therefore, approximate
$100,000 annually. The machines in Magnolia
Finishing Plant were in piace durlng part
of 1963 only and, without access to the
original books of account, I cannot estimate
the preportion of sales froma msachines in
those three plants to total sales in that year.
Had Magnolia Finilshing Plant been in opera-
tion during the whole of 1063 and Carolina
Vend-A-Matic’s meachines had been in place
during the whole of that year, however, the
sales In the three Deering Milliken afiiliated
plants would have been glightly more than
three per cent of the total gross sales of
$3,155,102.

(B) Carollna Vend-A-Mati¢c never had
vending machines In Darlington Manufsc-
turing Company and, so far as I know, never
had any business relation whatever with it.

(6) I cannot say that I never heard prior
to December 1963 that Caroline Vend-A-
Matic had vending machines in Gayley Mill,
in Jonesville Products or in Magnolia Fin-
ishing Plant. From time to time there were
references to such matters at the luncheon
meetings of the directors, and I may have
heard some reference to one, two, or all three,
The specliic locations of vending machines
were slmply nhot & matter of interest to me
and, as stated before, I was never Involved
in any way in securing new vending machine
locations. Nor, if I had heard that Carclina
Vend-A-Matio had vending machines In
those three plants, or any of them, can I say
that I knew that any one of those plants
was related to Deering Milllken. In the Deer-
lng Milliken group, there were some seven=-
teen manhufacturing corporations In which
Deering Milliken, and/or individuals asso-
clated with Deering Milliken, owned all or a
majority of the stock. (See Darlington Manu-
facturing Company v. NLRB, 325 P. 2d 683,
643, 397 F. 2d 760, 764.) I can only say how
that when I participated in the hearing and
declsion of the Darlington case in 1963, 1
had no conscious awareness of any business
relation hetween Carolina Vend-A-Matic
and Deering Milllken affiliates, though, of
course, I knew that Carcline Vend-A-Matic
had vending machines In a milscellany of
manufacturing plants.

Had I known in 1863, however, that Caro-
lina Vend-A-Matic had vending machines
in Gayley Mill, Jonesville Products and Mag-
nolia Finlshing Plant and that they were
Deering Milliken aflillates, I would not have
requested Chief Judge Bobeloff to relieve me
of the duty of sitting. A judge has a duty
to disquality himself when there is legal
disqualifieation, but he has an obllgation to
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perform hle judicial duty when there 18 no
legal disqualification. I have disqualified my-
self in all cases in which my former law firm
or any of tts members were counsel, cages In
which certain relatives were counsel, and alf
cases In which I had a stock interest in a
party or in one which would be directly af-
tected by the outcome of the Utigation,
(Even here, we, on the Fourth Clrcuit, re-
gard & proportlonately Insignificant stoek in-
terest in a party as not disquallfying If,
after being informed of it, the lawyers do
not request the substitution of another
judge. Thus instances may be found in the
booka In which judges of the Fourth Cir-
cult owning 100 shares or so of (General
Motors may be found to have sat In a case
involving General Motors. It seems to us in-
oonceivable that any judge of the Fourih
Circuit would bhe infiuenced by ary such
Interest, and the lawyers ihvolved, when the
question has arigen, have not thought 80.)

Disqualification is disruptive, however, If
8 district judge in a smali district should
refraln from participation in any case in
which he conceivably might have & remots
Interest, or in which friends have an ime
mediate, even an emotionel Interest, the ef-
ficlency of the judicia! msachinery would be
gravely impalred. In s court of appesls it
would adversely affect the random selection
of panels, for it requires dellberate rearrange-
ment which affects not only the one case
involved, hut others os well. It Is adminls.
tratively disruptive, and It can cast heavy
and uneven burdens upon judges called upon
to substitute. In an en bahe¢ case 28 USC.
§46(c) requlres the participation of every
judge of the court In active service who Is
is not disqualified; declination of an active,
qualified judge to sit would appear to be s
violatlon of the statute and Its purpose. In
Edward v, I'nited States, 5 Cir,, 334 P.2d 36),
862-8, Judge Rives, somewhat regretfully,
concluded after reviewlng all of the coo-
slderations, “In the absence of a valld legal
reason, I have no right to disquallfy myself
and must sit.”

(7) Thls morning I contacted by telephons
Mr. Lee P. Driscoll, Jr. of Philadelphia, Penne
sylvania, who has possession of the minuts
books of Carolina Vend-A-Matic and fts sub-
sidlaries. He agreed to procure copies of all
of the minutes and to transmit them to you
Meanwhile, I received this morning from him
extracts from the minute books of Carolina
Vend-A-Matic and its subsidiaries showing
thelr officers and directors, For the possible
convenience of the Commitiee, these sheets
are attached,

{8) The sources and amounts of my in-
come from 1957 through 1968 are fully dls-
closed in the coples of my incomse tax re-
turns which have been flled with you. With-
out present access to them, I am unable to
prepare schedules which would recapitulate
that information. I have prepared and I at«
tach hereto a list of my current jnvest-
ments.

(9) I am informed that since my sale of
the stock of ARA received in exchange for
my stock in Carolina Vend-A-Matlc;

(1) Carolina Vend-A-Matic has been
ejected from Gayley Mill as a result of
some dissatisfaction on the part of the plant
manager;

{ily That Jonesville Froducts Plant was
sold and ls no longer an affiliate of Deerlng
Milliken:

(ii1) While Carollna Vend-A-Matic now
serves only one Deering Milllken affliated
plant that it served in 1983, it serves ten
otbers, one of which was a result of an
acquisition of an existing supplier, the other
nine having been obtained as a result of
competitive bidding. I am further told by
one of my former associates in Carollns
Vend-A-Matic that Deering Milliken has
maintained a record of all vending machine
bids and proposals and a recard of its own
data showing the basis of its selection of
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ohe of the bidders. I am further informed
that if any such information should be of
jnterest to the Committee, it may he ob-
taltied from Hal C. Byrd of Deering Milliken
Research Corporation, Spartanburg, South
Carolins,

This supplemental statement, together
with my earlier statement and the fila com-
plled by Judge Soheloff and the coples of
my tax returns, supplies as fully as I can
with the materials to which I have access
the answers to the questions suggested by
Senators Hart and Tydings,

Finally, I hope the Commitiee now has
all the information It needs, but if there Is
anything else you wish me to supply, I will
be happy to undertake to do it.

Respectfully,
CLEMENRT F. HAYNEWORTH.,

INVESTMENTS OWNED BY CLEMENT FURMAN
HAYNSWORTH, JR., SEFTEMBER, 1969

[Number of shares of stock |

Allled Chemical Corporatlon____ 108
Amertean General Insurance Co_ 201
Brunswick Corporation . _____ 1000
Burlington Industries, Inc...... 400

Business Development Corpora-
tion of South Carolina____.__ 10

Chrysler CorporatloN.aea...- 119
Cole Drug Company, Inc 600
Computer Servicenters, Inc._.._. 500
Dan River MUIS. v e ccicemeaa 1575
Fairchild Camera and Instru-
ment COTPe e oo 100
Georgla-Pacific Corporation.__._ 5238
108
110
300
Greenville Memorial Gardens..- 73
G & W Land and Development
COLP  mmm e cmmm e mmmmm 18
Gulf & Western Industries. ... 348
Insurance Securitles Inc.-—--._. 100
International Tel, & Tel. Corp-- 200
The Investment Life and Trust
G0 e ceccaeee o 321
Ivest Fund, INnC oo oo 8032, 925
Jefferson-Pllot Corporation..__. 250
Leverage Fund of Boston, Ine,
(CAPIEAl) e cccem 350
The Liberty Corporation (Com-
MODY  mecmccmemm——m—m e 9523
The Liberty Oorporation (Voting
preferred stock 40¢ convertible
BETIES) mmicmmemememmmmme———— 337
Maln~Oak Corporation__. ... ____ 31
Monsanto Chemical Company__. 219
MGIO Investment Corporation.. 830

Multimedia, Inc. (Common).___ 11,728
Multimedia, In¢. (5% convertible

cumulative preferred stock).. 2832
Mutual Savings Life Ins, Co____ 240
Natlonwide Corporation . ._____ 500
Nationwide Life Insurance Co... 20
Owens-Corning Fiberglas Corp- 100
Peoples National Bank_____. ____ 330
Pledmont National Gas Co., Inc.. 60
The Rank Organization Limited._ 500
Beope Incorporated____________ 120
Bonoco Products Co____________ 84
Bouth Carolina National Bank._._ 768
Southern Weaving Company__._. 287
Sperry Rand Corporation-.---.. 400
J.P. Stevens & COa-occecaeaem 560
Bynalloy Corporation -— 52
Tenneco Ine. . _________ 200
United Nuclear Corporation..-. 104

DEBENTURES
Amount
Government Employees Financial

Corp, (convertible subordinated

514 %) ———— e 3300
Governmeni Employees Finenclal

Corp. (convertible subordinated

BYU%) oo 550
W. R. Grace & Co. (subordinate de-

benture 414 %} eacmmmc—cvccamam——— 1, T60

CXV——1820—Part 21

CONGRESSIONAL RECORD — SENATE

BONDS

Amount

Calhoun-Charleston Tenhessee Util-
1ty DUSErIet cce v mic oo 84, 000

Clemson, 8.0, General Obligation
Sewer &, 000

Greenville County, South Carolins,
Hospital 5, 000
Pledmont Park F/D Gv. COunmmmcnc-u 20, 000
Greater Greenville Sewer District__._ 4, 000

Town of Willlston, 8.C-ccc e 4, 000
Pickens, S.C., Watorworks Bystem Im-

provement Revenue__ .- . __.
CGreenville Waterworks System.. . 10, 000

REAL, ESTATE

A one-geventh undivided interest in s tract
of land upon which there iz a warehouse
known as ARA Warehouse, from which my
net taxable income {n 1068 was 8548,

A one-fifth undivided interest in a small
tract of land on which there is a amall ware-
house known as Lowndes Hill Warehouse,
from which my net taxable income in 1068
was §343.

CanorLina VEND-A-MaTic Co.

April 5, 1950, first meeting of subscribers
and stockholders: Directors elected: Eugene
Bryant, W, Francis Marion, R, E, Houston,
Jr., Christie C. Prevost, Vincent G. Williams,
John Mahoney, and Clement F, Haynsworth,
Jr.

April 5, 1950, first board of directors meet-
ing: Officers elected: president, Eugene Bry-
ant, vice president, R. E, Houston, Jr,,; vice
president, Vincent G. Willlams; secretary, W.
Prancls Marlon, and tressurer, Christle C.
Prevost.

January 9, 1951, annual stockholder meet~
ing: Directors elected: Eugene Bryant, R. E.
Houston, W, Francis Marion, Christie C, Pre-
vost, and Clement F, Haynsworth, Jr,

January 8, 1951, annual board of directors
(“B of D'y meeting: Officers elected, Presls
dent, Eugene Bryant; vice president, R. E.
Houston, Jr.: vice president, Clement F.
Haynsworth, Jr.; secretary, W. Francis Mar-
jon, and treasurer, Christie C. Prevost,

January 8, 1952, annual stockholders meet-
ing: Same directors elected.

January 8, 1952, annual B of D meeting.
Same officers elected.

Januagry I3, 1953, annual stockholders
meeting: Same directors elected but Mrs. R.
E. Houston, Jr. to aet as alternate director
when necessary.

January 13, 1953, annual B of D meeting:
Same officers elected.

January 13, 1954, annual stockholders
meeting: Same directors elected.

January 13, 1954, annuel B of D meeting:
Same officers elected.

January 10, 1955, ennual stockholders
meetling: Same directors elected,

January 10, 1955, annual B of D meeting:
Same officers elected,

January 9, 1958, annual stockholders
meeting: Same directors elected.

January 9, 1956, annual B of D meeting:
Same officers elected.

(NorE. There are no minutes of either an
annual stockholders meeting or B of D meet-
ing in Janusary of 1957.)

May 29, 1957, special stockholders meet-
ing: Recognition that there had been resig-
nations by Bugene Bryant as President and
Director and R. E, Houston, Jr, ag Vice Pres-
ident and Elilzabeth Houston as Director,

Buck Mickel, George McDougall and Wesley
Davis elected Direotors to serve wtih already
elected Directors, W, Francls Marion, Christie
C. Prevost and Clement P. Haynsworth, Jr,

May 29, 1857, special B of D meeting: Offi-
cers elected: president, W. Francls Marion;
vice president, Wesley Davis; vice prestdent,
Clement F, Haynsworth, Jr.; secretary,
George McDougall, and treasurer, Christie
C. Prevost,

January 14, 1958, annual stoeckholders
meeting: Same directors elected.

Jenuary 14, 1958, ennual B of D meeting:
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Officers elected: president, W. Francis
Marion; vice president, Buck Mickel; vice
president, Wesley Davls; vice president,
Clement F. Haynsworth, Jr. secretary,
George Mc Dougall, and treasurer, Christie
C. Prevost.

January 13, 1959, annual stockholders
meeting: Same directors elected,

January 13, 1959, annual B of D meeting:
Same officers elected.

Joenuary 12, 1960, annual siookholders
meeting: Directors elected: W, Francls Mar~
ton, Buck Mickel, J. Wesley Davis, C. P,
Haynsworth, Jr., George Mc Dougall, Christie
C. Prevost, end Wade H. Dennls.

Joanuary 12, 1960, annuael B of D meeting:
Same officers elected except that Wade H.
Dennis is added as a vice president.

January 10, 1961, annual siockholders
meeting.: Bame directors elected.

January 10, 1961, annual B of D meeting:
Same officers elected.

January 9, 1962, annual stockholders
meeting: Same directors elected.

January 9, 1962, annual B of D meeting:
Officers elected: president, W. Francis
Marion; vice president, Buck Mickel; vice
president, J. Wesley Davis; vice president,
C, F. Haynsworth, Jr.; vice bresident, George
E. Mg Dougall; vice president, Wade H,
Dennis; secretary, Dorothy M. Haynsworth,
and treasurer, Christie C, Prevost.

January 8, 1963, annual stockholders meet-
ing: Same directora slected.

January 8, 1963, ennual B 6f D meeting:
Bame officers elected.

October 21, 1963, weekly B of D meeting:
Resignation of Clement F. Haynsworth, Jr,
as Director is accepted as of October 31, 1963,
He remalns s stockholder. The Minutes refer
to a letter stating his reasons but such a let-
ter 18 not found in the Minutes.

January 14, 1964, annuel stockholders
meeting: Directors elected. Wesley Davis,
Wsade H. Dennis, W. Francis Marion, Buck
Mickel, George McDougall, and Christie C.
Prevost,

January 14, 1964, annual B of D meeting:
Officers elected. President, Wade H. Dennls;
vice president, Buck Mickel; vice president,
Wesley Davis; vice president, W. Francis
Marion; vice president, George E. McDougall;
treasurer, Christie C, Provost; secretary, Wil
lam 3. Mullins, and asgistant secretary, Mary
Frances Dennls.

(NoTE.—At weekly B of D Meeting on Aprll
8, 1964, resolution was passed that certain
property he leaged from C. F. Haynsworth,
Jr. and some of the present Directors and
Officers of the Company.)

April 8, 1964, special B of D meeling: Res-
ignation of W. Prancis Marion as Director
and Vice President and Mary Frances Dennis
as Asst, Secretary were accepted.

Additional Offlcers elected: Vice president,
James F, Hutton; assistant secretary, Lee F.
Driscoll, Jr,, and assistant treasurer, Edwin
W. Keleher.

January 12, 1965, action of shareholder by
congent: Directors elected: Herman @,
Minter, Jamea F. Hutton, and David D.
Dayton.

January 12, 1965, action of B of D by con-
sent: Officers elected: president, James P,
Hutton; vice president, Wade H. Dennis; vice
president, Roy Gramling; secretary, Lee F.
Driscoll, Jr.; treasurer, Herman Q. Minter,
and assistant treasurer, Edwin W, Keleher.

January 12, 1966, aclion of shareholders by
consent; Same directors elected,

January 12, 1966, action of B of D by con-
geni; Bame officers elected.

December 15, 1967, action by shareholder
by consent: Directors elected: Hermen G.
Minter, David D. Dayton, and James F, Wan«-
ink.

December 15, 1967, action of B of D by con-
sent: Officers elected: President, James F.
Wanink; Vice president, David D. Dayton;
Vice president, Wade H. Dennis; Treasurer,
Herman G. Minter; Secretary, Lee F. Driscoll,
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Jr.: assistant treasurer, Jaines A. Rosl; and
assistant secretary, Henry T. Dechert.

May 27, 1968, action of B of D by consent:
Harry 8. Glick elected as assistant treasurer.

VENDING Co,

July 2, 1956, meeting of subscribers to
capital stock: Directors elected: Eugene Bry-
ant, C. F. Haynsworth, Jr., R, E, Houston,
Jr., W. Francis Marion, and Christie C.
Prevost

July 2, 1956, directors meeting: Officers
elected: President, Euguene Bryant; vice
president, ©, F. Haynsworth, Jr.; vice presi-
dent, R. E, Houston, Jr.; secretary, W. Fralt=-
cis Marion, and treasurer, Christie C. Prevost.

Januagry 8, 1957, annual stockholders meet-
ing: Same directors elected.

Jenuary 8, 1957, annual board of directors
(“B of D”) meeting: Same officers elected.

May 29, 1957, special stockholders meet-
ing! Resignations by Eugene Bryant as a di-
rector and president, by R, E, Houston, Jr,,
a5 Vice president, and by Elizabeth W. Hous=-
ton as a director (alternate) were noted.

Buck Mickel, George E. McDougall, and
J. Wesley Davis, were elected to serve with
already elected directors, W. Francis Marion,
C. P, Haynsworth, Jr., and Christie C, Prevost.

May 29, 1957, special B of D meeting: Ofi-
cers elected: President, W, Francls Marion;
vice president, Buck Mickel; vice president,
J. Wesley Davis; vice president, C. F. Hayns-
worth, Jr.; secretary, George E. McDougall,
and treasurer, Christie C. FPrevost.

January 1I4, 1958, annual siockholders
meeting: Same directors elected.

January 14, 1958, annual B of D meeting:
Same officers elected.

January 13, 1958, annual stockholders
meeting: Same directors elected.

January 13, 1858, annual B of D meeting:
Same officers elected.

January 12, 1960, annual stockholders
meeting: Directors elected: W, Francis Mar«
ion, Buck Mickel, J. Wesley Davis, C. P.
Haynsworth, Jr., George E. McDougall, Chris-
tie C. Prevost, and Wade H. Dennis,

Jenuary 12, 1960, annual B of D meetling:
Same officers elected except that Wade H.
Dennis is added as a vice president.

January 10, 1961, annual stockholders
meeting: Same directors elected.

January 10, 1961, annual B of D meeting:
Same officers elected.

January 9, 1962, annual stoekholders meet-
ing: Same directors elected.

January 98, 1962, annual B of D meeting:
Officers elected: President, W. Francis Ma-
rion; vice president, Buck Mickel; vice presi-
dent, J, Wesley Davis; vice president, C. F.
Haynsworth, Jr.; vice president, George E.
McDougall; vice president, Wade H. Dennls;
secretary, Dorothy M. Haynsworth, and treas-
urer, Christie C. Prevost.

January 8, 1963, annual stockholders meet-
ing; Same directors elected.

January 8, 1883, annuael B of D meeting:
Same officers elected.

*Qctober 21, 1963, regular B of D meeting,
restgnation of Clement F. Haynsworth, Jr. as
& Director was agcepted as of October 31, 1963,

Januery 14, 1964, annuel stockholders
meeting; Directors elected: Wesley Davis,
Wade H. Dennis, W. Francis Marion, Buck
Mickel, George McDougall, and Christie C.
Prevost,.

January 14, 1964, annual B of D meeling:
Officers elected: President. Wade H. Dennis;
vice president, Buck Mickel; vice president,
Wesley Davis; vice president, W. Francis
Marion; vice president, George E. McDougall;
treasurer, Christie C. Prevost; Becretary, Wil-
liam 5. Mullins, and assistant secretary, Mary
Frances Dennis,

All qualifying sbares held by directors were
canceled and new shares lssued to Carolina
Vend-A-Matic Co.

April 8, 1964, spectal B of D meetling: Res-
ignation of W. Francis Marion as a Director
and vice president and of Mary Frances Den-
nis as sssistant secretary were noted.
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Additional Officers elected: vice president,
James F. Hutton; assistant secretary, L¢e F.
Drlscoll, Jr., and assigtant treasurer, Edwin
W. Keleher,

January 12, 1965, action of shareholder by
cottsent: Directors elected: James F. Hutton,
Herman G. Minter, and David D. Dayton.

January 12, 1965, action of B of D by con-
sent: Officers elected: President, James F.
Hutton; vice president, Wade F, Dennis; vice
president, Ray Grambling; vice president,
David D. Dayton; Secretary, Lee F, Driscoll,
Jr.;, treasurer, Herman <. Minter, and
assistant treasurer, E. W, Keleher.

December 15, 1967, action by sole share-
holder by consent: Directors elected: Her-
man G, Minter, David D. Dayton, and James
F. Wanink.

December 15, 1087, action of B of D by con-
sent: Officers elected: president, James F,
Wanink; vice president, David D, Dayten;
vice president, Wade H. Dennls; treasurer,
Herman Q. Minter; secretary, Lee P. Driscoll,
Jr.; esalstant treasurer, James A, Rost, and
assistant secretary, Henry T. Dechert.

May 27, 1968, action of B of D by eonsent:
Harry 8. Qlick elected as an assistant
treasurer,

VEND Co. oF GEGRGIA

October 31, 1962, meeting of subseribers
to capital stock: W. Prancis Marion, Buck
Mickel, J, Wesley Davis, C. F. Haynsworth,
Jr., George E. McDougall, Christie C, Prevost,
and Wade H, Dennts.

November I, 1982, first board of directors
(“B of D) meeting: Officers elected: Presi-
dent and general manager, Wade H, Dennis,
and vice president and secretary-treasurer,
William 5, Mullins,

January 8, 1963, annual stockholders meet-
ing: Same dlirectors elected.

January 8, 1963, annuael B of D meeling:
Same officers elected.

*Oclober 21, 1963, regular B of D meeling;
Resignation of Clement F. Haynsworth, Jr.,
85 director 1s accepted as of October 31, 1963,

Januery 14, 1964, annuael stockholders
meeting: Directors elected: Wesley Davls,
Wade H. Dennis, Buck Mickel, George Mc-
Dougall, and Christie C. Prevost.

January 14, 1964, annual B of D meeting:
Same officers elected.

April 8, 1964, special B of D meeting:
Resignation of W. Prancis Marion as a di-
rector accepted.

Additionsal officers elected: Vice president,
James F, Hutton; sassistant secretary, Lee
P. Driscoll, Jr., and assistant treasurer, Ed-
win W, Keleher,

June 12, 1964: Vend Co, of Georglia merged
into Carolina Vend-A-Matic Compsny with
the latter surviving,

VEND CO, oF NoRTH CAROLINA

May 13, 1963, organizational meetling of
shareholders: Directors elected: Wesley
Davils, Wade H, Dennis, W, Francis Marion,
Buck Mickel, Creorge McDougall, and Christie
C. Prevost.

May 13, 1963, first board of directors (‘B
o} D) meeting: Officers elected: President
and General Manager, Wade H. Dennis, and
vice president and secretary treasurer, Wil-
liam 8, Mullins,

Qctober 21, 1963, reqular B of D meeting:
Resignation of Clement F. Haynsworth, Jr.,
as a Director is accepted as of October 31,
1963. (NOTE: This is confusing because there
js no record he was elected as a director),

January 14, 1964, annual stockholders
teeting: Same directors elected.

January 14, 1964, annual B of D meeting:
Same officers elected,

April 8, 1964, special B of D meeting: Res-
ignation of W. Francis Marlon as a Director
accepted.

Additional officers elected: Vice president,
Jamnes P. Hutton; assistant secretary, Iee F.
Driscoll, Jr., and assistant treasurer, Edwin
W. Eeleher.
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June 12, 19€4: Vend Co. of North Carolina
merged inte Carolina Venda-A-Matic Com-
pany with the latter surviving.

Exnierr 4

Srocus OwNED BEY CLEMENT F. HAYNSWORTH,
Ja. BEGINNING AFPRIL 1, 1957, SUBSEQUENT
PORCHASES, SALES, STOCE DIVIDENDS, ETc
THROUGH OcCT. 1, 1969

Stock owned a3 of April 1, 1957

Carolina Natural Gas Corporation, T8
shares.

Carolina Vend-A-Matle
shares,

Ford Motor Company, 25 shares,

Martel Mills Corporatlon now Valfour
Corporation, 125 ghares,

Woodside Mills, 350 shares.

Chrysler Corporation, 14 shares.

Cup O’Life Corporation, 100 shares,

Georgla Paclfic Plywood Company now
Georgla-Paclfic Corporation, 239 shares,

W. R. Grace & Co., 100 shares.

Liberty Life Insurance Company now The
Liberty Corporation, 1168 shares,

Greenville Hotel Company now Main-Oak
Corporation, 3.1 shares.

Monsanto Chemical Company, 157 shares,

The Peoples National Bank, 50 shares.

Sonoco Products Company, 110 shares,

The South Carolina National Bank, 144
shares,

The First National Banlk, 60 shares.

Southern Weaving Company, 14 shares,

J. P. Stevens & Co., Inc,, 741 shares,

United Nuclear Corporation formerly Sa-
bre-Pinon Corporation formerly Sabre Ura-
nium Corporation, 50 shares.

Owens-Corning Piberglas Corporation 20
shares.

Tekoll Corporation, 100 shates.

WMRC, Inc. now Multimedia, 990 shares.

Buckhorn Sanctuary, 1 share.

Greenville Country Club, 1 share.

Pertod—April 1, 1957, to December 31, 1957

Company, 24

Amount
Sales: received
Martel Mills (partial liquldat=-
ing dividend)aecceemomcaaaoo $4,375.00
26 shares Ford Motor Company.- 932,80
4 shares Carollna Vend-A-Matic 5, 000.00
1 share Buckhorn Sanctuary_. 1,280.01
Purchases: |
10 shs., Peoples National Bank._ 460,00
15/60 sh. Georgla-Pacific Cor-
POTALLION e cecmcmee e mamm 8.16
18 shs. Carolina Natural Gas
Corporation oo 36. 00
7 shs. Sonoco Producis Com-
PANY oo 180.25
10/50 sh. Georgla-Pacifio Cor-
poratlon e cmnccn—camce—- 7.28
5/50 sh. Georgia-Paclific Cor-
POTAHON  mcceemer e 2,84
Hollyridge Development Com-
PADY e 3, 000,00
Hollyridge Development Com-
222 ¢}, 500,00

Perlod—April I, 1857, to December 31, 1957

Btock dividends:

35/50 sh. Georgla-Pacific Corporation,

4 & 40/50 sh, Georgla-Pacific Corporation

b shs, Georgla-Pacific Corporation.

58 shs. Liberty Life Insurance Company,

3 shs. Monsantc Chemleal Compahy.

B0 shs. Westwater Corporation later North
8tar Oll Corporation (Board of Directors ¢f
Sabre-Pinon voted their shareholders of rec-
ord 9-27-57 a share for share distribution of
Westwater stock).

Stock exchanges and gifts:

78 ghs. The South Carolina Natlonal Bank
received for 60 shse. 1st Natl. Bank stock oo
basis of 1.3 ghs, of SCNB for each ah, of 15t
NB.

137 shs. Liberty Life Insurance Com®
peny—Christmas  present—Mother. Thif
stock was given me by my mother,
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1958
Sales:
Hollyridge Development Co.—
3% debentures - oo e .
Gireenviile Country
certificate _ . _.____
Valfour Corp. {(Martel Mills)
(Liquidating dividend) (Pay-
able in part by #3125 face
amount Burlington Indus-
tries, Inc. 5.4% subordinated
debentures)
Purchases:
Hollyridge Development Co.—
balance on subscription ...
86/100 sh. Monsanto Chemlcal

$32, 902.50
500. 00

3,484.38

1, 000. 00

80.01
45/50 sh, (Georgla-Pacific Corpo-
TAON e eaeci———
390/560 sh, Georgla-Pacific corpo-
FAOD, oo e
33/50 sh. Georgla-Pacific Corpo-
FaHON oo el
a7/60 sh. Georgla-Pacifle Corpo-
ration ool
Stock dividends:

1 and 14/100 shs. Monsanto Chemical Co.

5 she, Georgla-Pacific Corporation.

5/60 sh Georgla-Pacifio Corporation,

B & 11/50 shs. Georgia- Pacific Corporation.

5 & 17/50 shs. Georgla-Pacific Corporation,

b & 23/ shs. Georgla-Pacific Corporation.
Stock splits:

56 shs. Southern Weaving Company (Par
Value of stock changed to 810 share. New
stock certificates issued which would glve
stockholders 5 shares of 310 par value stock
for each share of no par value stock formerly
held.)

29. 67
29.08
29,63
26,60

1959
Conversion and/or
Sales: Burlington debentures (face amt.
$3,125) sent in for conversion into common
stock of Burlington Industries, Inc. 12-22-59.
156 shs. common stock Burlington Indus-
fries plus check for $56.78, rec’d 12-28-59.
Valfour Corp. (Martel Mills) Uguidating
dividend, and is shown on 1960 income tax
ret. $6.25.
Purchases:
21/50 sh, Georgla-Pacific Corpo-
ration
3, sh.
ration
43/100 sh, Georgla-Pacific Corpo-
ration
23 shs. and 8/10 right The South
Carolina Natlonal Bank____
100 shs, White Btag MIg. Co. (now
part The Warner Brothers
Company 107-1/7 Cum, Conv,
Sink, Fund P/d) cccmromecmas
10 shs, Busineas Development
Corporation of South Carolina.
72 shs. Greenville Memorial
Gardens oo 4, 000. 00
200 shs. The Investment Life and
Trust Company__..
1/6 sh. voting stock Liberty Life
Insurance Com 3.08
1/6 sh nonvoting stock Liberty
Life Insurance Company----. 3,08

Change in par value, stock dividends, stock
splits:

5 & 20/50 shs, Georgla-Pacific Corpora-
tlon—aividend.

3 & B57/1060 shs, Georgla-Pacific Corpora-
tion—dividend.

71 & 1 shs. Georgla-Pacifio Corporation
Issued to take care of par value change from
81 to 80 cents,

2 shs. W. R. Grace & Co—dividend.

1,208 shs. Liberty Life Insurance Company
nonvoting stock) All old certifs.

1,208 shs. Liberty Life Insurance Company
vollng stock) sent in with cls, for £5,148 for
effectuation of this change,

3 & 22,100 shs. Monsanto Chemicsl Com-
pany—dividend.

15 shs. The Peoples Natlonal Bank—divi-
dend.

$23. 57
24. 27

Georgla-Pacific  Corpo-

21.47

1,158, 00

1, 600. 00
100. 00

£00. 00
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1969—Continued

Chanhge in par value, stock dividends, stock
splits—Continued

11 & 7/10 sh. Sonoco Products Company—
dividend.

246 ghs. The South Carolina National
Bank—change of par value from #$10 to $b
per share,

Gifts: (Donor):

141 shs. J. P. Stevens & Co., to Christ
Church (Given to broker on Sept, 17, 1959 for
transfer to Christ Church).

1960
Sales:
Valfour Corp. (Martel Mills U-

quidating dividends) -...-.- $1,338.75
1/2 gh. Sabre-Pinon Corporation
(rec’d. a3 part of 5% stock
div.) - 2.88
2 shs, Carolina Vend-A-Matlc
CO v - 2,500.00
Purchases:
3/10 sh, Sonoco Products Com-
....................... 9.10
78/100 sh. Monsanto Chemical
COMPADRY — oo 42,78
96/100 sh. W. R, Grace & Co.. 38.02
39/100 sh, Georgla-Pacific Cor-
poration e e 21.82
35/100 sh. Georgla-FPacifie Cor-
POTation waee e 19,73
81/100 sh. Georgia-FPaciflo Cor-
poration - 14. 60
100 shs, Texize Chemicals, Inc._. 976, 00
70/100 sh. Monsanto Chemical
Company oo ____._ 81.48

Stock Dividends:

3 & 30/100 shs, Monsanto Chemiceal Co.

2 & 4/100 shs. W. R. Grace & Co.

3 & 61/100 shs, Georgla-Paclfic Corpora-

tion.

3 & 65/100 shs. Georgla-Pacific Corporation,

3 & 69/100 shs. Georgia-Paocific Corpora-

tion,

3 & 73/100 ghs. Georgla-Pacific Corporation.

25 shs. The Peoples National Bank,

2 shs, Sabre-Pinon Corporation (fraotional

sh. sold}, (Now Unlted Nuclear).
Gifts (Donor):

Furman University was given 333 shs, Lib-
erty Life Insurance Company nonvoting stock
on 5/11/60.

1961
Bales of fractional shares:
Sabre-Pinon Corp. (how United
Nuclear) 6/10th sho________

W. R. Grace & Co.—10/100ths sh 5. 82

Liberty Life Insurance Com-

pany—2/10ths V and 6/10ths

NV acmmvmmacmcm—c e 25.21
Bale of Rights, Criterion Insur-

ance (15) oo eeeeea 31.30

Purchases:

100 shs. Television Shares Man-

agement Corporation (Later

became Bupervise<d Investors

Bervice, INC.) cmeeeccrrcvmuw 1, 475. 00
156 shs. Government Employees

Life Insurance Company._.____ 1, 402, 50
1% sh, Government Employees

Life Insurance Company...-.. 562, 50
100 shs., Class B Union Texas

Natural Gas Corporation

({Merged Into Allled Chem.)__ 2, 775,00
27/100 sh, Georgia-Pacific Cor-

POrAtION oo 14.73
23/100 sh. Georgia-Pacific Cor-

poration ___________________ 16. 37
19/100 sh, Georgla-Paclfic Cor-

POTAHION mcicmeciccmnenaa 12,70
16/100 sh, Georgla-Pacific Cor-

poration 8.68

Gifts (Donor):

On 12/20/61 gave Furman University 160
NV Liberty Life Insurance Company.
Stock dividends:

3 & 7T7/100 Georgla-Pacific Corporation
shs,

4 & 81/100 Gecorgia-Pacific Corporation
she,
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1961—Continued

Gifts (DonorD—Continued

3 & 85/100 Georgla-Pacific Corporation
shs.

3 & B88/100 Georgla-Paclific Corporation
shs,

7 & 4% shs. Government Employees Life In-
surance Company.

2 shs, W, R, (Grace & Co.

256 shs. Liberty Life Insurance Company
V stock.

192 shs, Ldberty Life Insurance Company
NV atock.

3 & 88/100 shs, Monsanto Chemical Com-
pany.

2 shares Sabre-Pinon Corp. (Now United
Nuclear).
Gifts (receipts}:

200 shs. V Liberty Life Insurance Com-
pany—Christmas present from Mother.

1962
Sales:
¥4 sh. Dan River Mills..cceeoo_ #4. 89
Purchases:

62/100 sh. Monsanto Chemical

COMPANY oo o eeee 31.91
11/100 sh, Georgla-Paclfic Corpo-

317 10 5.75
7/160 sh. Georgla-Pacific Ccn'po

EARLON m oo 8. 60
3/100 sh. Georgla-Pacifie Corpo-

ration 1.08
99/100 sh, Georgla-Paclfic Corpo-

ration ... 37.50
94/100 sh. Georgla.—Paciﬂc Corpo-

FAHON e 36.13
4/8 sh. Allied Chemical Corpora=

ton - - 25,86
86/100 W, R, Grace & Co. sha.—_. 71.468
2 shs, Government Employees Fl-

nancial Corp. 815, 7 ris, 4.81___ 19.81

200 shs. Carolinas Capltal Corpo-
ration (Ligquidated 1967) coace. 2, 000. 00

Stoclks Dividends, exchanges, Stock splits:

88 shs, Allled Chemloal Corporatlon ac-
quired by merger with Unilon Texas Natural
Gas—Basis: 7%ths sh. Allied Chemlical for
each sh. Union Tex.

1812 shs. Dan River Mills were obtainhed in
exchanged for 360 shs, Woodside,

8 & 93/100 shs, George-Paclfic Corpora-
tlon—dividend.

3 & 97/100 shs, Georgla-Paolfic Corpora-
tion—dividend.

4 & 1/100 shs. Qeorgia-Paciflc Corpora-
tion—dividend,

4 & 6/100 shs. Georgla-Paclfic Corpora-

tion—-dtvidend.

2 & 14/100 shs, W, R. Grace & Co—divi-
dend.

3 & 46/100 shs. Mosanto Chemical Com-
pany—dividend.

49 shs, The BSouth Carolina National
Bank—dividend.

60 shs, J, P. Stevens & Co., Inc.—dividend,

40 shs, Consolidated Ol1l & Gag, Inc, were
obtained by the surrender of 100 shs. of
Tekoil Corp.

110 shs, W. R, Grace & Co~two for one
stock split.

Gifts, Recelipt:

100 shs. V Liberty Life Insurance Com=
pany—Christmas preseat from Mother,
Gifts, Donor!

200 shs. J. P. Sievens & Co., Ine, given
Furman University,

1963
Sales:
Consolidated Oll & Gas rights.- 8. 40
Purchases:
b00 shs, Aztec Ol1 & Gas.. .. 10, 187. 650
200 shs. mutual S8avings Life In~
surance COMPaNY . eceemae 2,725, 00
4 shs, Liberty Life Insurance
COMPENY cmmmmmmcwccccm e 160. 00
54/100 sh. Monsanto Chemlical__ 26. 95
“46/100 sh. Monsanto Chemical__ 25.178
89/100 sh. Georgla~Pacific Cor-
POration e ccccccmccme— 41.83
84/100 sh. Georgla-Pacific Cor-
poration o aeo e 44. 10
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1963-—Continued
Purchases—Continued
78/100 sh. Georgla-Pacific Cor-
poration —c e #3090, 50
74/100 sh. Georgia-Pacific Cor-
POratoN mec e 39. 87
60/100 sh, W. R. Grace & Co____ 24. 03

8tock dividends, stock splits:

4 & 40/100 shs, W, R, Grace & Co.—
dividend.

14 sha. Chrysler Corporation—2 for 1 stock
splt,

28 shs. Chrysler Corporation—2 for 1 stock
split.

4 & 11/100 Georgia-Pacific Corporation—
dividend (shares).

4 & 16/100 shse. Geargla-Pacifie Corpora-
tion—dividend.

4 & 21/100 shs. Georgla-Pacific Corpora-
tlon—dividend.

4 & 28/100 shs. Georgia-Pacific Corpora-
tion—dividend.

23 shs. Government Employees Life In-
surance Company—100% stock dividend,

10 shs. The Investment Life and Trust
Company—10% stock dividend.

464 she. Liberty Life Insurance Compahy
V—25% stock dividend.

252 she. Liberty Life Insurahce Company
NV=—25% stock dividend.

3 & 54/100 shs. Monstanta Chemical Com-
pany—stock dividend.

12 & 9/10 shs, Sonoco Products Company—
stock dividend.

32 shs. The South Carollna Natlonal
Bank—stock dividend.

50 shs. White Stag Manufacturing Co—
b60% stock dividend (later merged into The
Warner Brothera Company).

Gifts, (Recelver):

704 shs. Liberty Life Insurance Company
V stock glven to me by my Mother.

1964 (Number o} Shares & Face Amount of

Bonds)
Sales: Dollars
Consolidated Oil & Gas, Inc.

{(40) e $118. 66
North Star Oll Corp. (60) 11. 486
Supervised Investors Service,

Ine, (100) coccmcmcecrmcmaee 611. 51

{formerly Television Shares

Management Corp.)

U.S. Treasury Bills ($40,000.00)_ 39, 067, 22
U.8. Treasury Bills {§,000.00)-. 4, 887 50
U.8, Treasury Bills (5,000.00) .. 4,893, 01
U.8. Treasury Bills (80,000.00). 29,385.19
U.8. Treasury Bills (7,000.00).. 6,862, 10
U.8. Treasury Bills (20,000.00) - 19, 611, 27
.8, Treasury BEllls (30,000.00) . 49,178, 47
U.8. Treasury Bllls (81,000.00). 79, 760. 09
U.3. Treasury Bills {(21,000.00). 20,740, 18
U.8. Treasury Bills (11,000.00)_ 10, 989, 00
Automatic Retallers of Amer-

ica (14,178) ccmmmencccnen ~-- 4506, 307, 63

(Exchanged for COCarolina

Vend-A-Matlc)

Purchases:
Fed. Int. Credit Bonds (130,-

000} 130, 023, 00
U.8. Treasury (270,000) . ——___ 262, 948. 55
U.8. Treasury (130,000) o .._ 129, 875. 72
Piedmont Park F/D (20,000).. 20, 387, 61
Liberty Life Insurance Com-

pany (now The Liberty

Corp.) (185) ccummemacael 6,521.25
J. P, 8tevens & Co., Inc. (40) 1,498, 80
Monsanto  Chemical Corp.

(19) coeececmcecmmmm 1,453, 85
Government Employees Life

Insurance Company (54)--_ 3,510.00
Government Employees Finan-

clal (98) - cucemeeeeem 2, 988.00
Carolina Natural Gas (407) ... 2, 8566. 5%
Allled Chemtcal Corp. {12) ... 674. 63
United Nuclear Corp, (46)__.. 1,183.03
W. R. Grace & Co, (T0) ccceuan 3,851.08
Dan River Mills, Ine. (188).. 3,484.69
Chrysler Corporation (44)---. 2,277.00
Burlington Industries, Inc.

(44) —— 2, 071. 46
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1964 (Number of shares & Face Amount of

Bond3s)—Continted
Purchases—Continued
The South Carolina Natlonal

Bank (29) o eiiemmemmmaa $1, 596. 00
Texize Chemical, Inc. {400) __  1,800.00
Owens-Cornlng Fiberglas Cor-

poration (BO)acm-o-co——_. 5,'782. 74
Surety Investment Co. (now

part of The Liberty Corp.)

(102) e e —— 5,712.00
Surety Investment Co. (now

part The Lib. Corp.) (112).. §6,272.00
Insurance  Securities, Inc.

(100) e cm e 2, 556. 63
Insurance Securlities, Inc.

(500) e cmcam———— 13,783, 15
Insurance Securities Inc.

{400) oo 10,276.76
Burety Investment Co. (nDow

part The Lib. Corp.) (165)_ 0, 240.00
Greater Greenville SBewer Dis-

trict Bonds {(4,000) cceu . 38, 630.96
Nationwide Corp., Class A

(500) cmmemmermm e 7,375. 00
Southeastern Broadcasting Co.

(formerly WMRC, Inc, now

part of Multimedia Corp.)

(200) oo eemmae 9, 200. 00
Insurance Seourities (1,000) ... 28,229,52
Town of Willlston S5C Water-

works & Bewer Bonds (20,-

000) mm e 20, 420, 38
Broadcasting Co. of the South

{now part of The Liberty

Corp.}) (108) cmcmiamicmacam 8, 250, 00
Georgia Paclfic Corporation

(1200)  commee e 89,874.87
Broadcasting Co, of the South

(now Lib, Corp.) (120)...- 6,000, 00
Guaranty Insurance Trust

(now part of MGIC) (3.-

000) e 7, 600, 00
Greenville Waterworks System

Rev, Bonds (10,000) . ______ 10, 638, 54
Maryland Casually Company

{200) e 12, 600, 64

(Purchased in—June—in Au-
gust exchanged for 200 shs,
Convertible Preferred Stock
and 6624 shs common stock
of American General Cas-
ualty Company)

Georgia-Pacific Corporation (69/

100 8h.) oo 38.12
Georgia-Pacific Corporation (65/

100 sh.) o = 31.49
Georgia-Pacifio Corporation (37/

100 sh.)_ 21.00
W. R. Grace & Co. Corporation (14

Bh.) e 26. 40
Sonoco Products Company (1/10

sh.) --- —— - 4.50

Stock dividends, Stock splits:

Chrysler Corporation (4 shs.} 4% stock dilv.

The Broadcasting Company of the South
{now part of The Liberty Corp., but for s
time it was known as Cosmos Broadcasting
Corporation) (56 shs.}) 25% stock div.

Georgia~Pacific Corporation (she) 4 & 81/
100 stock dividend,

Georgla-Peacific Corporation (shs) 109 26%
stock split.

Georgla-Pacifio Corporation (shs) 17 &
45/100 stock dividend.

Georgla-Pacific Corporation (shs) 17 & 63/
100 stock dividend.

W. R. Grace & Co. (shs} 3 & 50/100 stock
dividend.

The Investment Life and Trust Company
(sha) 10 stock dividend,

Main-Oak Corporation formerly Greenville
Hotel Company (shs) 31-—3 for 1 stock split
and 4 for 1 stock dividend. (Old certificate
turned 1n).

Monsanto Chemical Company (shs) 4 stock
dividend,

Boutheastern Broadcasting Corporation
now part of Multimedia Inc¢. (shs) 960 shs
100% stock dividead.

October 7, 1969

1964 {Number o} shares & Fuace Amount of
Bonds)—Contlnued

Stock dividends, stock splits—Oontinued

The Peoples National Bank B0 shs 50%
stock dividend.

J. P, Stevens & Co., Inc. 50 shs 10% stock
dividend,

Aztec Oll & Gas Company 30 shs 6% stock
dividend.
Sale of fractional shares:

The Investment Life & Trust Com-

pany (Y% 8D.) oo $2.65
Cosolidated Oll1 & Gas—proceeds of

3/5 fractional warrent__________..__ 50
Consolldated Oil & Gas—proceeds of

1 EEht e e e m———— a1

The Broadcasting Company of the
South—proceeds of fractional sh, of
stock
Qifts (Receiver) ¢

Liberty Life Insurance Company (631 shs.),
GIft from Mother,

Liberty Life Insurance Company (100 shs),
GQift from Mother, Xmas,

1965
Sales: Dollars
Agtec Oil & Gas Company (562
BhE.) e —— $9, 875. 50
Purchases:
Sperry Rand (400shs.)_—.___.__.  9,067.50
Cost of additional rights to buy
W. R. Grace debentures below. .94
Monsanto Chemical Company
(82/100 BN.) e .
W. R. Grace & Co. 414 % Subordi-
nate Deb. (81,700) ccccmccuao 1, 700. 00
Azete Oil & Gas Company (20/100
80.) e 8.7
U.8. Treasury Bills ($134,000) .___ 133, 110.80
Texize Chemicals, Inc. (1,300
BhB.) mrcmmcmememm—m—e— e 6, B8¢. 26
Texize Chemicals, Inc. (400 shs.) 2, 189,52
Texize Chemicals, Inc. (300 shs.) 1,673.89
Boutheastern Broadcasting Co.
{now part of Multimedia,
Inc.)
(100 8h8.) oo 6, 650. 00
Chrysler Corporation (1 right
and 18 she,) e 720,75
Georgla-Pacific Corporation (19/
100 sh.) e 11.92
Georgia-Pactfic Corporation (1/
100 SH.) oo o e aem .64
Georgia-Pacific Corporation (83/
100 Bh.} ccemce e 49, 07
Georgia-Pacific Corporation (64/
100 Bh.) cmccmcmceeeeeemaam 38.88

Stock dividends, Stock splits:

Allled Chemical Corporation, 2 shs. stock
divldend.

Burlington Industries, Inc,, 200 shs, stock
split,

Georgla-Pacific Corporation,
stock dividend.

QGeorgia-Pacific Corporation, 17.59 shs, stock
dividend.

17.81 shs.

Georgia-Pacific Corporation, 18.17 shs.
stock dividend.
Georgia-Pacific Corporation, 1836 shs,

stock dividend,

Government Employees Life Insurance
Company, 2 shs. stogk dividend.

The Investment Life and Trust Company,
22 shs, stock dividend.

Liberty Life Insurance Company now The
Liberty Corporation 510 shs. stock dividend
Monsanto Chemical Company, 4.08 shs. stock
dividend.

Nationwide Life Insurance Company, 10
shs. 2% stock dividend or 1 share for esch
50 owned of Natlonwide Corporation.

Sonoco Products Company, 142 shs. stock
split.

The South Carolina National Bank, 36 shs.
stock dividend.

Azete Ol & Gas Company, 31.80 ghs, stock
dividend.

Gifts (recelver):

Liberty Life Insurance Company, 100 ghs.

Xmas present from Mother,
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1966
Sales:
Ineurance Securities (100 shs.).. $500. 387
The Investinent Life & Trust
Company (20-1008h.) ccrccven 1. 41
Purcheses:
Calhoun-Charleston Tenn, Trtil,
Dist, Bonds (84,000} .. _... 4,231.79
Richmond Newspapera, Inc. {200
ghs.) ——_- 4, 400, 00
Insurance Securities, Inc, (100
BhE.Y} e ——— 726, 63
Altled Chemical Corporation (96-
100 80.) —oo e 44.74
Warner Brothers Company for-
merly White Stag (6-7 sh.) —-. 33.06

Cole Drug Co. (300 shs,) ——__s_.._ 4,0560.00
Government Employees Finan-

clal Corporation ($360).----- 350. 6O

T 850 3% % convertible subor-

dinated debentures)
(For the above debenture pur-

chase it was necessary to pur«

chase seven rights for—.._____ 1,35
Monsanto Company (82-100 sh.). 22.85
Georgla-Pacifio Corporation (45-

100 8B,) me e 28. 74
Georgia-Pacific Corporation (1-2

Bh.) e 22. 40
Georgla-Pacific Corporation (57-

100 8M.) oo ———— 22.80
Georgla-Paclﬁc Corporation (33-

100 8h.) cimmm o acaca 11.438

Btock divldend.s Stock splits, Exchanges:
Allled Chemical Corporation, 2.4 shs.
stock dividend.
Dan River Mills, 7§ sha. stock dividend.
Georgia-Pacifio Corporation, 18.66 sha.
stock dividend.
Geargta-Paciflc Corporation, 463,50 shs, five
for four stock eplit,

Georgla-Pacifio Corporation, 23.43 shs.
stock dividend.
Georgla~-Pacific Corporation, 23.67 shs,

stock dividend.

The Investment Life and Trust Company,
24 sha, stock dividend,

Monsanto Chemical Company, 4.18 shs.
stock dividend.

Mutual Savings Life Insurance Company,
40 sha. stock dividend.

Nationwide Life Insurance Company, 10
ghs, 2% stock dividend or I sh. for each 50
owned of Natlonwide Corporation.

The Peoples National Bank. On August 2,
1966, old certificates totalling 160 shs. sent
in to bank—a stock certificate for 300 shs,
was then received In 2 for 1 eplii.

Warner Brothers Company formerly White
Btag 107-1/7 shs. received In exchange for
150 shs, White Stag Mfg, Co,

1967
Texlse Chemicals, Inc, (300
SHB.) commemmmmmnre—cm————— $3,648. 92
Texize Chemicals, Inec. {100
8h8.) e 1,886.33
Texize Chemicals, Ine. (200
BhE.) cmmemicccm—re— e ————— 8,723.1¢
Texlze Chemicals, Ine. (I00
8h8.) oo memmmm e 1,799.71
Texize Chemleals, Inc, (400
8h8.) mmcimmmm—mam————— 7,896, 84
Richmond Newspapers, Class A
(200 8hS8.) wwen—cswccmccmee—o 9,488.13
Warner Bros. Conv, P/d. (108
11200 S 3,206,968
Insurance Securities {400 shse.)_ 2, 447. G0
Insurance Securitles (1,600
...... 8,990. 55
Texize Chemicals, Ino, {1,000
BhA.} e 18, 739. 60
Texize Chemlicals, Ine. (500
8h8.) e 9,2440. 06
Carolinas Capital Corporation
liquid distribution, 200 shs,
owned. Received: $1,000. cash,
120 shs. Scope, Incorporated,
40 shs. Synalloy.
American General Insurance
Company conb. P/d (200
FNE) oo eeeene 8, T77. T4
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1967—Continued
Purchases
Greenville County, 38.C. Hospi-

tal Bonds ($5,000) cceceeeeo $4, 807. 99
Southeastern Broadcasting Co.

(now part of Multimedia,

Inc.) (66 8hB,) covmm oo 6,813.00
Rank Organisation, Ltd, (600).. 4,176.00
International Tel. & Tel. (100) - 10, 849.80
Fairchlld Camera & Instrument

Corp. (100) oo camm 10, 199, 16
Brunswick Corp. (1,000)a-—--- 16, 230. 00
Allied Chemical Corporation

(90/100 8h,) oo 36.12
Ivest Fund, Ine. (728) .. 10, 0002. 73
Georgia-Pacific Corporation

(8/100 BD.) oo ae 84.21
Leverage Fund of Boston, Inc.

(350 6hB.) s &, 250. 00
Southern Weaving Company

(200 6hB.) o ercmmmmm—————— 5, 400, 00
Liberty Life Insurance Company

(. T8TB480 Bh.) e 14,77
Government Employees Life In-

surance Co. (94/100 sh,) ... 45,12
Georgla-Pacific Corporation

(85/100 8h.) e b1.21
Gulf & Western (325 shs.).____ 19, 091, 62
Goorgla-Pacifie Corporation

(80/100 Bh.) e 36. 60
Georgla-Pacific Corporation

{(356/1008N.) e 10. 86
Monsanto Chemical Company

(T2/100 8N.) ccmecrmrcmmmeee 30.69

Stock ditidends:

Allled Chemical Corporation, (2.10 shs).

American General Insurance Company,
(134 shs.} com. 200% stock div,

Georgla-Pacific Corporation, (23.01 shs).

Georgia-Pacific Corporation, (24.16 shs).

Georglia-Pacific Corporation, (24.40 sha).

Georgia-FPacific Corporation, (24.85 shs).

Government Employees Financial Corpo-
ration, (3 sha).

Government Empioyees Life Insurance
company, (3.008 she).

The Investment Life and Trust Compahy,
(26 shs).

Ivest Fund, Inec., (1,309 she.) dividend.

Ivest Fund, Inc., (31.406 shs.) capital gain,

Liberty Life Insurance Company, (1211.-
2125620 shs.) stock dividend.

Monsanto Chemical Company, (428 shs.)
stock dividend.

Southeastern Broadcasting Corporation,
now Multimedla, Ine. (586 shs.) stock divi-
dend.

The South Carolina National Bank (63
shs.) stock dividend,

Southern Wesaving Company (I7 shs.)
stock dividend,

The Broadcasting Company of the South
later Cosmos Broadcasting and in 1069 be-
came part of The Liberty Corp. (56 ehs.)
stock dividend.

Gulf & Western Industries (9.76 shs.) stock
dividend,

Gifts (Receiver):

Liberty Life Insurance Company (100 shs.)

XMAS gitt from Mother.

1968
Sales:
Frirchlld Camera & Instrument
Corp, (100 8he.y________..._ $6, 104, 72
U.B. Pipe & Foundry (200 shs.). 6,233.80

Carolinag Capital Corporation
distribution—Liqui-
dation,
Purchases:
Clemson, 8.C. General Obliga-
tlon Sewer Bonds ($5,000) ... $5, 066. 00

825,87

Tenneco, Inc. (200) e eeu e 6,289, 12
Falrchild Camera & Instrument

CorP. {100) e e 4, 868. 81
Computer  Servieenter, Inec.

(BO0) 3,000, 00
U.8. Pipe & Foundry (200) ... B, 887, 00
Government Employees Finan-

clal (T rights) o 3.560
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1968—Continued
Purchases—Continued
Jefferson-Pllot Corp. (200)....- 88, 680.50
Gulif & Western Industries, Inc.
(26/100thssh. )y __________ 15.16
Georgla-Pacific Corporation
(16/100thssh.) cau oo caemmma 6. 86
Georgia-Pacific Corporation
(85/100th8 8N.) cvccemmcmeea - 62.80
Qeorgin-Pacific Corporation
(5e/100thssh.y _____________. 49. 63
Georgia-Pacific Corporation
(33/100th8 8N, ) e e 28.92
Government Employees PFinan-
olal Corporation 11 #50 61, %
Conv., SBub, Debentures (8550} . 550. 00
Government Employees Finan-
c¢lal Corporation (94/100ths
-1+ 1% R 31.02

Stock dlvidends Splits:

Cole Drug Company, Inc., (300 shs.) 1 ad-
ditiona)] share for each sh. held 5-T7-68.
Georgia-Facific Corporation (24.90

stock dividend.

Georgia-Pacific
stocK dividend.

Georgla-Pacific
stock dividend.

Georgia-Pacific
stock dividend.

Government Employees Financlal Corpora-
tion (2.06 she.) stock dividend.

Gulf & Western Industries (10.05 shs.)
stock dividend.

Internationat Tel. & Tel. Corp. (100 sha.}
2 for 1 stock div,

Ivest Fund, Inc. (4.120 shs.) dividend.

Ivest Fund, Ine. (38.081 shs.) capital gains.

Synalloy Corporation (19 shs.) 5 for 4 split.
Exchanges:

Guaranty Insurance Trust, 3000 shs. ex=
changed on 1-2-68, for 210 shs. Mortgage
Guearanty Insurance Corporation, and on
8/,21/68 this wes exchanged for 630 shs, of
MGIC Investment Corporation.

Southeastern Broadcasting Corporation,
2,032 shs. exchanged for: Multlmedia, Inc.,
23,982 5% conv, cum. pref. and Multimedia,
Ine.,, 11,728 Common.

Caroling Natural Gas Corporation, 500 shs,
exchanged for Pledmont Natural Gas Coms-
pany, In¢,, 60 ghs. $6 cum. oohyv. 2nd P/d,

Liberty Life Insurance Company, 7,022 ghs,
exchanged for The ILiberty Corporation,
7,022 shs. 1 for 1 basis.

(ifts, Recelver:

The Liberty Corporation {100 shs.) Xmas

present from mother.

shas.)
Corporation (25.15 shs.)
Corporation (2541 shs.)

Corporation (25.67 &hs.)

1969
Sales: Dollars
Synalloy Corporation (1% 8h.) ceam.. $8. 59
The Investment Life & Trust Co.
(2/10 8h.) v eiimimm——- .66
The South Carolina National Bank
{8/10 sh.} - 82.67

[These were occasloned by stock dividends]

FPurchases:
The Liberty Corporation (% sh.) ...
Qeorgla-Pacific Corporation (7/100
sh,) .-
Georgla-Paciflc Corporation (62/100
Sh.) meou-o 20.76
Gulf-Western Industries
sh.) 38. 57
Government Employees Life Ins, Co.
(83/1008N0.) oo 42,03
G & W Land & Dev. Corp. (7/10 8h.) 7.00
Stock dividends:
Qeorgla~-Pacific Corporation (25.83 shs.)
Stock dividend.
Georgia-Pacific Corporation (2,619 shs.) 2
Ior 1 stock split.
Georgla-Pacific Corporation (62.88 shs.)
Btock dividend.
Govt, Employees Life Ins. Co. (3.18 shs.)
Stock dividend.
G & W Land and Development Corp. (17.3
shg.) 1 sh, for each 20 shs. Gulf & Western
owned T-18-69.

8.34
8.60

(95/100
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1960—Continued

Purchiases-—Continued

The Investment Life and Trust Co. (29
shs.) Stock dividend.

Jefferson-FPilot Corporation (50 shs.) 8tock
dividend,

The Peoples National Bank (30 shs.) Stock
dividend.

Synalloy OCorporation (2
dividend.

The South Carollna National Bank (62
shs.) Stock dividend.

United Nuclear Corperation (4 sha.) Stock
dividend.

Exchanges:

The Broadcasting Company of the South
later Cosmos Broadeasting (337 shs,) Ex-
changed for: The Liberty Corporation (1,011
shs.) Common and (337 shs.) 840 Voting
Preferred conv, series.

Surety Investment Company (379 =shs.)
Exchanged for The XLiberty Corporation
(1,38924 shs.).

sha.) Stock

MEMORANDUM
{List of Securities Owned by Clement P,

Baynsworth, Jr. from January 1, 1957 to

date)

As previously supplied to you, & company
by the name of Communications Satellite
Corporation was lsted 83 a stock owned by
Judge Haynsworth, Subeequent checking in-
dicates that Judge Haynsworth never pur-
chased this particular stock and thst the
broker in question made an error in listing
this particular stock as belng sold to him,
This error was not discovered until the new
chronological list was prepared.

Harp¥ HAYNSWORTH.

Mr. DOLE, Mr, President, will the Sen-
ator from South Carolina yleld?

Mr. HOLLINGS. I yield.

Mr, DOLE. Mr. President, let me say
at the outset that I am one of those who
have not yet determined how to vote on
the nomination. But let me ask the Sen-
ator from South Carolina if he feels he
can get his story told by the liberal press
in America, when the nomination was
made by a Republican President of a
conservative Democrat from the State of
South Carolina,

Mr! HOLLINGS, Judge John J. Parker
was appointed to the Supreme Court, but
not confirmed, some 30 years ago under
similar circumstances.

The inference left by the press is that
Justice Goldberg disqualified himself on
labor decislons. He never did; he dis-
qualified himself on the Darlington case,
but he had been their lawyer.

Judge Haynsworth was not Deering-
Milliken’s lawyer, but that has not been
told.

No one contends that Justice Thur-
good Marshall should disqualify himself
from civil rights cases, But they say Judge
Haynsworth has made money on textiles,
that he is a textile judge.

I think it is highly important that those
who know the judge, and have read every
one of his decisions, over a 12-year
perlod, that he has ever participated in,
can come here with admiration and sup-
port for Judge Haynsworth. I have trled
to get that in the papers, but instead, the
story has been distorted until he has
been made to feel that he was indicted
rather than appointed, because they have
taken the ball and started running with
it toward a predetermined touchdown,
saylng, “Why has be not withdrawn?”

Mr., DOLE. The Senator’s discussion
has been very helpful to me as one who
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has not made a decision, but I believe
he will find the press and the media more
interested in taking a position than in
telling the truth., The press which de~
fended Mr., Fortas would naturally bhe
against a Republican President’s nomi-
nee for the Supreme Court. It is an un-
fortunate fact that 80 percent of the
media are liberals in their thinking, not
looking for a conservative judge or in-
terested in telling the true story to the
American people. I think the Senator is
making a valiant attempt today; I hope
it will be successful.

Mr, HOLLINGS. Mr. President, I yield
the floor,

CHINESE THREAT: THE MOST EX-
PENSIVE ILLUSION OF OUR TIME

Mr. PROXMIRE. Mr. President, this
country has devoted a greaf deal of its
enormonus military spending to combat
the expansion of Communist China.

In Vietham—perhaps the major rea-
son for our immensely expensive involve-
ment has been to stop Communist ex-
pansion. One article in a recent issue of
the New York Times characterized
President Nixon’s strong commitment in
Vietnam to be based on the notion that
our active military presence constitutes
the cork in the bottle that contains
Communist expansion.

But Vietnam is only part of a vastly
expensive military effort to contaln Red
China. It includes our many expensively
manned far Pacifi¢c bases, our hugely ex-
pensive alreraft carrlers, the other com-
ponents of our Far Eastern fleets and
their reserves, as well as a major Ailr
Force commitment,

The reason for all this is because of
the fear that without a vigorous and ac-
tive military presence Red China would
sweep throughout Asia and perhaps ex-
tend far beyond.

Mr. President, this is probably the
maost expensive Ulusion of our time,

What kind of a threat does mainland
China really constitute to this country?
How serlous a threat does it really rep-
resent in Asia? Could China execute a
successful invasion elsewhere in Asia?
Could she mount a serlous attack in the
Pacific?

Consider the facts: In spite of the most
vigorous sometimes vicious denunciation
by Red China of U.S. involvement in
Vietnam, there has been no verified re-
port of a single Chinese soldier involved
in the Vietham war. Why? Not because
of any moral or peaceful compunction on
the part of the Chinese but for the simple
reason that China does not have the
economic strength to support any mili-
tary effort except on its borders even in
a country as nearby as Vietnam,

China lacks the transportation faclli-
ties. It has no navy worthy of the name.
It has a pitifully inadequate air force. Its
highway system, rail system and rolling
stock are so feeble that they are barely
adequate to provide border protection.

Within the borders of China its 750 mil-
lon people widely equipped with small
arms would constifute a highly formi-
dable, probably an impossible force to
overcome without using massive nuclear
arms. But as a world conquering invader,
Red China is simply not in the ball game.
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China’s own nuclear arsenal is primi-
tive bush league compared to that of the
United States and Russia.

But most significant of all, Mr. Presl-
dent, China has not been gaining eco-
nomic strength. She has been losing it.

A couple of years ago our Joint Eco-
nomic Committee conducted an in-depth
study of the economy of China. We com-
missioned 20 of the leading scholars
in the world to do the job. That study
showed an erratic course of progress and
sethack for the Chinese economy,

Without a strong and growing econ-
omy, the Cltinese threat dissolves in
smoke, And the most recent reports from
the Chinese Communists celebration of
their 20th year in power show how un-
1lkely it is that China will constitute a
serious threat In coming years.

Maoist China faces its third decade
with massive problems and handicaps.
Here is the only major country in the
world that has not grown economically
in the past 10 years. China’s gross na-
tional product is probably no higher than
it was 10 years ago. Buf it has an ah-
nual population growth of 15 milllon to
20 million, This has destroyed attempts
to ralse the standard of living or the
military power, except for a rudimentary
nuclear power.

Mr. President, the dangerous dispute
with the Soviet Union over borders and
ideological influence and the continued
hostility toward not only the United
States but most other countries add fo
the strains and uncertainties.

Certainly the United States along
with other Pacific powers should main-
taln a constructive military presence in
the Paclfic, But we are spending far
more than can possibly be justified now.
And other independent Pacific nations
should carry their share of stopping any
Red Chinese expansion,

As the New York Times reported
Thursday:

Given satability, practical domestle guide-
lines and policles of peaceful adjustment in
foreign relations, the Chinese Communist
state would stand a good chance of pulling
out of 1t present slump snd making new
pProgress. But these faotors appear difficult
to assure under a leadership headed by Mr.
Mao or any other leader now on the horigon,

Mr. President, I submit, the only justi-
fleation for our enormous military ex-
penditures lies in the threat of poten-
tial enemies. Two nations constitute the
overwhelming basis for this threat: the
Soviet Union and the mainland Chinese.

The military threat of the Soviet Union
like that of China is limited by economic
constraints. The Office of Strategic
Studles in London tells us that the So-
viet spends about half as much on her
military operations as the United States.
She has half the gross national product
of this Nation. She is constrained by an
industry and aegriculture that simply
cannot afford to glve up more resources
to the military without seriously weaken-
ing the Soviet’s long-term economtc and
hence its military power.

But in Red China we confront an even
more conspicuously overestimated ad-
versary. And the cost of this overestimate
in military overspending, in inflation, in
an onerous tax burden, in shamefully in~
adequate housing and in a serles of other
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neglected domestic problems is very great
indeed.

This country can afford to cut $10 to
$15 billion from its military budget now.
In fact we cannot afford not to make
those cuts.

JUDGE HAYNSWORTH

My, YOUNG of Ohlo. Mr. President, in
my judgment President Nixon should
certainly withdraw the nomination of
Judge Clement F, Haynsworth as Asso-
ciate Justice of the U.S. Supreme Court.
There are approximately 436 U.S. district
court judges and U.S. Court of Appeals
judges. It is difficult for me to compre-
hend how the President selected Judge
Haynsworth for nomination to the Su-
preme Court, Admittedly, that judge has
been highly proficient in making a fast
buck. If the President thinks it is desira-
ble to appoint a judge who is regarded
to hold views considered very conserva-
tive there certainly should he a number
of judges with this viewpoint, who un-
like Judge Haynsworth, cannot be said
to have ever rendered judicial decisions
favoring segregation and delaying inte-
gration as directed by the Supreme Court
of the United States.

Surely, of the approximate 436 judges
of various FPederal courts there are many,
many whose judicial careers have heen
outstanding and, in fact, who are su-
perior as Jurists in every respect to Judge
Haynsworth. Then, Mr. President, in ad-
dition to Judges of the U.S, district courts,
and of the U.S. Courts of Appeals, there
are eminent judges in the supreme courts
or in the courts of highest jurisdiction of
the 50 States. In fact, in our 50 States,
just as is the situation in my State of
Ohio, there are trial judges in the various
counties of those States who are highly
trained and experienced, have served in
a most creditable manner, are greatly
admired and highly respected for their
wisdom, integrity, are known to he de-
voted to the law and are men of the high-
est character and of judicial caliber,

Judge Haynsworth in at least two
cases clearly violated the canons of ju-
dicial ethics—in his vote in 1963 which
decided a case for a company which had
contracts with a firm in which he owned
& one-seventh interest; and in 1967 when
he bought 1,000 shares of stock in a com-
pany on which he had helped render a
favorable legal verdict and before that
verdict was announced. In the former he
made a profit of some $400,000 on an ini-
{tal Investment in 1950 of approximately
$3,000, This from a company in which he
was not just a casual investor, but an
Insider.

Canon 26 of the code of judicial ethics
promulgated in 1908 by the Committee
on Professional Ethies of the American
Bar Association reads:

A judge should abstaln from meling per=
sonal Investments in enterprises which are
apt to be itnvolved in Htipatlon in the court,
and after his accession to the bench, he
should not retaln such investments prrevl-
ously made longey than a perlod sufficient to
snable him to dispose of them without seri-
ouy 10ss.

Also, United States Code, title 28, sec~
tion 455 states:
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Any justice or judge of the United States
shall disqualify himself in any case in which
he has a substantial interest, hes been of
counsel, 1s or has heen a material witness, or
1s so related to or connected with any party or
hls attorney to render it mproper, In his
opinion, for him to sit on the trial, appeal, or
other proceedings therein.

It is crystal clear that Judge Hayns-
worth violated canon 26 and the United
States Code on at least two occasions,

President Nixon on several occasions
has stated that he is a strict construc-
tionist in interpreting the Constitution.
In his recent announcement reiterating
his support of Judge Haynsworth, it is
clear that he is far less strict in inter-
preting the canons of judicial ethics, and
that section of the United States Code
pertaining to the conduct of Federal
judges.

Although Judge Haynsworth has denied
any impropriety and has expressed sor-
row over these incidents, the fact 1s that
judges of the U.S. courts and especially
the Supreme Court of the United States
must, like Caesar’s wife, be above sus-
picion. There should be no shadow or
taint of impropriety on an Associate
Justice of the highest court of our land,
This is especially Imperative today in
view of the conditions which gave rise to
the Supreme Court vacancy for which
Judge Haynsworth has been nomi-
nated—the circumstahces which promp-
ted the resignation of Associate Justice
Fortas.

As the distinguished junior Senator
from Michigan (Mr. GrIFFIN)}, the as-
sistant minority leader, wrote in an ar-
ticle published by the Universlty of
Michigan Law School in April 1969:

The Senale must not be satisfled with any-
thing less than application of the highest
standards, not only as to professional com=-
petence but also ag to such necessary quali-
ties of cheracter as a sense of restraint and
propriety . . . Thus, when the Senate con-
siders a nomination to one of the nine life-
time positions on the Supreme Court of the
United Stateg . ., . the importance of its de-
termination cannot be compared in any sense
to the consideration of a bill for enact-
ment into law, If Congress makes a mistake
in the enactment of legtslation, it can al-
ways return at a later date to correct the
error. But once the Schate glves 1ts “advice
and conzent” to a lifetime appointment to
the Supreme Court, there is no such con-
venlent way to correct an error gince the
nominee 1s not answerable thereafter to
elther the Senate or to the Amertcan people.

In pressing forward with the Hayns-
worth nomination, President Nixon is
damaging the image of the T.8. Supreme
Court in the eyes of millions of Ameri-
cans. He 1s further disillusioning mahy
younger Americans over the honesty of
today’s society and government—of the
establishment, so to speak,

Mr, President, for these reasons alone,
I shall vote against confirmation of
Judge Haynsworth as Associate Justice
of the Supreme Court of the United
States.

However, there are other compelling
reasons for rejecting this nomination.

Judge Haynsworth’s decisions in a
gseries of civll rights cases clearly suggest
that he is opposed to desegregation.
Among our most serious domestic prob-
lems are those dealing with civil rights
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and the problems of minority groups.
During the past 15 years, the Supreme
Court of the United States has taken
leadership in helping redress their griev-
ances and in assuring civii rights and
clvil libertles to all regardless of their
race or creed. It would be unfortunate In-
deed if millions of citizens believed that
the Supreme Court was no longer con-
cerned with equal treatment for all and
human dignity. From his past record,
Judge Haynsworth’s appointment to the
Court might well leave that impression
and perhaps have grave consequences,

I believe it is significant that in every
one of the seven labor cases on which
Judge Haynsworth sat that were reviewed
by the Supreme Court, he voted against
labor. In every one he was reversed by
the Supreme Court. In all those cases
only one Supreme Court Justice agreed
with Judge Haynsworth, and then only
once.

The rights and needs of working men
and women are too important to entrust
to adiudication by a man so out of tune
with the law and with the times that his
decisions have bheen reversed in all cases
in these areas which were appealed to
the Supreme Court.

Mr, President, the American people’s
sense of what a Supreme Court Justice’s
reputation and qualifications should be
is offended by the revelations made since
the nomination of Judge Clement Hayns-
worth. The standard of ethics that will
be established by the Senate in deter~
mining his fitness for this high office will
be witnessed by all Americans. Those
standards should not be lowered for rea-
sons of temporary political expediency.
The nomination of Judege Haynsworth
should be withdrawn. If it is not, it should
be rejected by the Senate forthwith.

Mr, President, yesterday Judge Hayns-
worth offered to put his extensive finan-
cial holdings beyond his personal reach
to avoid conflict-of-interest problems.
This in itself, coming as it does after
numerous revelations of judicial impro-
priety on his part, is sufficient reason for
withdrawal of his nomination, Does this
indicate that now Judege Haynsworth
may not feel competent to handle his
finances without the possibility of a con-
fiict of interest arising? It is a sad com-
mentary on the state of our Nation and
of our Federal Government that the only
Federal judge in the Nation offering to
place his holdings beyond his personal
reach has been nominated to be Assocl-
1&l.te Justice of the highest court of the
and.

On Sunday, Vice President AcNEwW
stated that Judge Haynsworth was “clean
a8 a hound’s tooth.” If the Vice Presi-
dent’s evaluation is any indlcation of
the ethical standards to be followed by
this administration, then the Nation is
in for a sorrowful 3 years indeed.

Mr. President, the Natlonal Observer,
published and copyrighted by Dow Jones
& Co., and a highly respected publication
regarded as a spokesman for that Grand
Old Party of which I am not a member,
in its issue of Monday, October 6, pub=
lished an editorial which I belleve every
Senator should read before he determines
how he will vote in the questiont of
confirmation of the nomination of Judge
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Haynsworth, unless, of course, that nom-
ination is withdrawn by our President,
I ask unanimous consent that this edi-
torial, entitled “Judge Haynsworth's
PFinances,” be inserted at this point in
the RECORD.

There being no objection, the editorial
was ordered to be printed in the Recorbp,
as follows:

JUDGE HAYNSWORTH'S FINANCES

It would take exceptional courage now for
President Nizon to admit that the nomina-
tlon of Clement F. Haynsworth, Je., to the
U.8. Supreme Court was a mistake: After all,
no scandal mars Judge Haynsworth’s career,
no clear-cut indiscretion tarnishes his rec-
ord. For the same reason, it would take an
exceptional turn of events to prevent his con-
firmation by the Senate, however vigorous
the opposition there. And last week there
seemed liftle chance Judge Haynsworth
would bow out; he apparently has a herd
time understanding what all the fuss about
his personal finances 18 all about. This In-
nocence, however, 1s an excellent reasob-—
among others—why this nomination should
be withdrawn or defeated.

Judge Haynsworth had vigorous opposition
from the start. Civil-rights leaders deplored
the choice, often intemperately. Labor leaders
were hopping mad, shouting that the judge’s
record proved him to be pro-business. Nelther
objection was compelling, and neither cer-
tainly argued agalnst confirmation, It wasn’t
untll the opposition began exploring the
judge’s personal finances that the appoint-
ment began to emerge a8 a boher.

No, Judge Haynsworth broke no laws, nor
did he broach the Ietter of Judicial and legal
ethice, The record as it unfolded before the
Senate Judlclary Committee was one of &
geries of questionable Investments and asso-
ciations, but not one of them s0 damaglng as
t0 make him an unfit candidate for the High
Court. And certalnly no single item or even
an ascoumulation of items, was so clearly a
violation of good judgment as the conflict of
interest that eventually foroed Abe Fortas to
resign his Supreme Court seat.

HE WAS VERY BORRY

Then came the revelations about the
judge's investment in the Brunswick Corp,
He bought the stock after hls court had
reached & decisloit on an appeal involving
Brunswick, and the declsion probably would
have no effect on the stock's value. Never-
theless, he bought the stock before the court
officially handed down the ruling, and the
appearance, at least, of impropriety lingers.
Judge Haynsworth's evaluation of his own
action? He 18 “very sorry” he bought the
stock, but he simply had forgotten when he
made the purchase that the Brunswick case
was stlll officially before hils court.

The accumulation, then, capped by the
Brunswick investment, portrarys a man who
Is probably & nice fellow, a judge who will
gledly keep hls nose ciean i{f someone will
spell out for him how it 1s to be done, but a
man who Is oblivious of the need for a jurist
to maintain & singleminded interest in the
adminlstration of justice, free of even the
hint that his decisions are Influenced by
anything else.

‘The appointment, simply, 1s an embarrass-+
ment to the Nizon Administration, which is
hardly of great moment, and a potential
embarrassment to the Supreme Court, which,
in light of the recent Portas embarrassment,
is of great moment,

IT IS BETTER LABELED OPERATION
INEPT

Mr. YARBOROUGH. Mr. President,
Operation Intercept has now been in ef-
fect for 2 weeks and has earned the more
appropriate title of “Operation Inept.”
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Just as no one can quarrel with the
need for controlling the traffic in illegal
drugs and narcotics, no one can quarrel
with the fact that Operation Intercept
has done serious, possibly permanent,
damage to our relations with Mexico.

The operation Is an inept way to deal
with another nation. It is an inept way
to treat the citizens of & friendly nation.
It is an inept way to treat the citizens of
this Nation who have visited a great and
good neighbor. It is a most inept way to
treat the economy of a section of this
Nation and of Mexico,

There are also many who say it is an
inept way to handle the problem it is
supposed to he solving—the inflow of
marihuana, dangerous drugs, and hard
narcotics into this country,

The President of Mexico, Gustavo
Diaz Ordaz, has called Operation Inter-
cept a “bureaucratic error” and has said
that it raises a “wall of suspicion’ in
United States-Mexico relations.

Mr. President, the United States and
Mexico have developed good relations
through the years. We have many pro-
grams of cooperation and friendship. In
just 2 weeks of this operation we see se-
rious damage to those relatlons.

Two horder celebrations have already
been canceled or postponed because of
the action by the Government.

In Texas, Brownsville’s “Mr. Amigo”
celebration, which was scheduled for
October 12, has now been eanceled, It is
usually an annual event; an event to
honor a top Mexican personality and to
demonstrate the friendship between the
United States and Mexico, Officials of
Del Rio and its neighbor city, Ciudad
Acuna, have postponed for at least 10
days their annual “friendship festival”
because of Operation Intercept.

Mr, President, not only is the operation
an inept treatment of good relations; it is
an inept way to deal with the economic
situation along the border of this Nation
with another nation,

Mexican businessmen are beilng hurt
because citizens of this country are
canceling trips to border cities. Many
Mexican citizens who cross the border
every day to work In the United States
are having a difficult and sometimes
impossible task of getting to their jobs
in this country. There are reports some
have already lost their jobs.

Just as Mexicanh businessmen are being
hurt, so are husinessmen on this side of
the border, Many citizens of Mexico
come to the United States on buying
trips. Businessmen in this country are
being hard hit as their customers refuse
to suffer the delays and indignities of
Operation Intercept. The balance of
trade in some sections runs 10 to 1 in
favor of the United States. That is true in
border cities in Callfornia and border
cities in Texas. We are the ones who are
hurt worst by Operation Intercept. But
it was 10 to 1 in favor of the United States
before Operation Intercept.

Our businessmen will be hurt further,
as Mexico now has started Operation
Dignity. This operation urges Mexlcans
to stop going to the Unlied States and to
make all their purchases in Mexico. This
operation was started by Mezxico because
of the affront to Mexico implicit in our
Nation’s implementation of Operation
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Intercept without any friendly consulta-
tion with a friendly border nation. The
border is a border of two nations, not
one. Anything done to the horder by one
nation should be after consultations with
the other nation. Mexico was not {reated
as a friendly neighbor or as a coequal
partner in the fellowship of nations in
this matter, and Mexico knows it, The
Iong, friendly relations between the two
nations, built up on the American side
by the successive diligent efforts of Pres-
idents Franklin D. Roosevelt, Truman,
Eisenhower, Kennedy, and Johnscn g
being badly damaged. Thirty-six years of
careful building of friendship has now
heen jolted by this operation.

I live in a border State; I visit Mexico
every year, and I think it a very unfalr
way to treat a good neighbor,

And so the story goes, Mr. President,
of this inept operation.

Thousands of dollars in commerce lost.
Friendships damaged, Relations with a
good neighbor severely stralned. And all
with even questionable results of the
stated purpose of this operation.

After all, Mr. President, when you tell
somehody, “We're going to set up some-
thing to catch smugglers,” the smugglers
stop smuggling. It reminds me of the
operation of the Secretary of the In-
terior when he announced he was going
to Florids to catch alllgator poachers,
The alligator poachers shaved and went
to church that week—probably the fivst
time in years.

The action of the Treasury Depart-
ment in this operation reminds me of
the farmer who was plagued with rats.
After falling with various methods to
eradicate these rats from his barn, he
set fire to his barn and burned the barn
down to get rid of the rats. Let us not
burn the barn of profitable international
trade and invaluable internatiohal rela-
tionships to get rid of some lawless in-
dividual smugglers.

3. 2097—INTRODUCTION OF A BILL
PROVIDING JUDICIAL PROCE-
DURE FOR OBTAINING EVIDENCE
OF IDENTIFYING PHYSICAL CHAR-
ACTERISTICS

Mr. McCLELLAN. Mr. President, I
introduce for appropriate reference,
together with Senators Hruska and Av-
LOTT, S. 2097, & bill to provide a judicial
procedure for the obtaining of evidence
of identifying physical characteristics.
At the outset, however, because this is
a new and novel approach to a tradi-
tlonal evidentiary problem facing law
enforcement, I am not necessarily com-
mitted to the bill, and I am not sure, at
this point, that it will receive my whole-
hearted support. In short, 5. 2997 is a bill
which I want subjected to close scrutiny
and study by all those knowledgeable in
the area of criminal law and procedure.

Mr. President, S. 2997 is an outgrowth
of the Supreme Court’s recent decision in
Davis v, Mississippi, 394 U.8. 721, decided
on April 22 of this year, It would be help-
ful, therefore, to set out briefly the facts
in the case,

On December 2, 1965, in Meridian,
Miss., an individual was raped by an as-
sailant she could describe only as a young
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but this legislation will be effective so
that, at some point in the not too distant
future, it will begin to bite.

Mr. ELLENDER. But the States, as the
Senator has stated, would first have to
act? :

Mr. MUSKIE. Yes.

Mr. ELLENDER. They would have to
set State standards?

Mr. MUSKIE. Yes; most of the States
may now have legislation adequate to
such standards. I think they do, under
the 1965 act.

Mr. ELLENDER. As the Senator may

know, I understand that of the 17 or 18
plants that have been completed, some
have been closed down because of the
fact that there was an indication that
water in the neighborhood, or even in
the general environment of the place,
was becoming polluted from the opera-
tion of such atomic-powered -electric
powerplants; and it would seem to me
that we ought to place in this bill, if it
is not already there, language which
would permit the Federal Government
to step in, in order to prevent the con-
struction of powerplants from which
there may result pollution, as a result of
either their construction or their opera-
tion. .
Mr. MUSKIE. Mr. President, it is my
best judgment, and I so state to the Sen-
ator, that I think that we have written
that kind of provision into the act,
though there will be the inescapable time
delay to which I have referred.

May I point out to the Senator that
the provision of the bill I read applies
to the construction or operation of plants
that are subject to Federal license or
Federal permit. There are other forms
and other sources of thermal pollution,
to which the Senator has addressed him-
self which are not subject to Federal
permit or license.

Large industrial plants also discharge
heated water into streams. There are
coal- and oil-fired plants which do the
same. Since those plants do not require
Federal licenses or permits unless the
construction is under the authority of the
Corps of Army Engineers, there will be a
great deal of thermal pollution in this
country that will not be subject to the
provisions of the act.

Mr. ELLENDER. Mr. President, why
would it not be advisable to cover that
phase of the problem?

Mr. MUSKIE. Mr. President, the States
could, under their water standard setting
authority, act in the matter. It is our
hope that under this example set by the
Federal Government they will act to
cover other forms of thermal pollution
within their borders.

I think we will have to keep putting
pressure on.

I point out to the Senator, whose
dedication I have learned to respect, that,
sitting as he does on the Appropriations
Committee, he is in perhaps a more ef-
fective position than I am to watch the
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Mr. ELLENDER. Mr. President, I have
set hearings for next week. Members of
the AEC will be present to testify as to
the plants already in existence.

Unless we are certain of the environ-
mental effects of these nuclear plants,
some day we may find that we have
created a monster. Before the matter

. goes too far, I am very hopeful that we

will be able to do something about it.
I understand that the discharge in some
areas is very bad and that it contami-
nates not only the water but also the air.

Mr. MUSKIE. The Senator is correct.
As I think I told the Senator in con-
versation the other day, we had testi-
mony in g hearing before our committee
that as much as 50 percent of the flow of
a river might be necessary to cool the
discharge from one of these nuclear
powerplants.

JUDGE CLEMENT F. HAYNSWORTH,
JR.

Mr. WILLIAMS of Delaware. Mr.
President, Judge Clement F. Hayns-
worth, Jr., has been nominated to fill a
vacancy on the Supreme Court, and the
Senate will soon be voting on the ques-
tion of the confirmation of his nomina-
tion.

Personally, I have not made any de-
cision as to how I shall vote on this
nomination and will not do so until 1
have had a chance to study the record
and hear the arguments regarding the
allegation that some of his financial
transactions may have been improper
or that they interfered with his court
duties.

But there is one point which has been
raised that in my opinion needs to be
answered; and that is, the argument
that since Mr. Haynsworth and Bobby
Baker had at one time—in 1958, 5 years
prior to Mr. Baker’s exposure—both
owr.ed stock in the same company, tbis
association automatically raises a cloud
over his qualifications.

In 1963, I took no small part in ex-
posing the questionable financial trans-
actions of Bobby Baker and his associ-
ates, and it was upon my insistance that
those charges were presented to the De-
partment of Justice. I am not here today
to defend either Mr. Baker or any of his
partners who were engaged in these
questionable financial arrangements:
they were a major scandal and a dis-
grace to the Senate.

During the 2 years of the Senate in-
vestigation into Mr. Baker’s activities
I spent many hours trying to unravel his
various financial manipulations, and
since Mr. Haynsworth’s name was re-
cently mentioned as having been con-
nected with. Mr. Baker, I have again re-
viewed my files. I can find no reference
which would connect Mr. Haynsworth
with Bobby Baker in an improper man-
ner. If there are those who have such
evidence, then in fairness they have a

—implementation of the policy upon the
nuclear powerplants.

I urge him to do so. I welcome
enthusiastically his interest in this mat-
ter as I know of his influence.

We are trying to do our job on the
legislation, but I welcome the interest
of the Senator in it.

responsibility to present it and let it be
considered on its merits. It should also
be pointed out that the memorandum
which Mr, Haynsworth submitted to the
Judiciary Committee supports this
contention.

But while we may condemn Mr, Baker
and his partners who were engaged in
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these illegal activities, I caution the Sen-
ate not to resort to a policy of guilt by
association. Such a policy may prove
embarrassing to those who would pro-
mote this as an argument against the
confirmation of the nomination of Mr.
Haynsworth.

To emphasize this I remind the Senate
of certain points which may have been
overlooked: ‘

First. Prior to 1963, when Bobby Bak-
er’s activities were first exposed, Mr.
Baker held the position of secretary to
the majority, and in that capacity was
a daily associate of every one of us who
was serving in the Senate at that time.

Second. Senator Lyndon Johnson was
a close friend of Bobby Baker’s and the
majority leader of the Senate at the time
Bobby Baker was appointed to the posi-
tion of secretary to the majority. Mr.
Johnson was later elected President of
the United States.

"Third. Mr. Abe Fortas, a friend and
the personal attorney for Bobby Baker
wher. the charges against Mr. Baker
were first initiated, later severed his re-
lationship as Baker’s attorney and sub-
sequently was appointed and his nomi-
nation confirmed by the Senate as a
Justice of the Supreme Court.

Fourth. Mr. David Bress, a Washing-
ton attorney, represented Mr. Baker and
and was subsequently appointed and
his nomination confirmed by the Sen-
ate, to the position of U.S. attorney in
Washington, D.C. )

Fifth. Mr. Sheldon Cohen was a tax
specialist in the Fortas law firm at the
time Mr. Fortas was representing Mr.
Baker during the Senate investigation.
Mr. Cohen was later appointed, and his
nomination confirmed by the Senate to
the position of Commissioner of Inter-
nal Revenue.

Sixth. Prior to the time of Mr. Baker’s
exposure the then Senator from Florida,
Mr. Smathers, and Mr. Baker had been
associated in a business venture in Flor-
ida..

Seventh. Two former Cabinet officers,
Secretary of Commerce Luther Hodges
and Secretary of Treasury Henry Fowler,
prior to the exposure of Mr. Baker’s
questionable activities and prior to their
appointment, had financial interests in
companies with which Mr. Baker was a
stockholder. The wife of Secretary Fow-
ler had served as an officer of one of
these companies. The nominations of
both of these men were confirmed by the
Senate.

Eighth. One further point: I remind
Senators that the Committee on the
Judiciary, which will be voting on this
nomination tomorrow, still carries Bobby
Baker’s wife on the committee payroll at
a salary of $17,500 per year.

I outline this record here today not for
the purpose of casting any reflection up-
on the integrity of any of those men-
tioned as having been frlends or associ-
ates of Bobby Baker prior to 1963, when
his_questionable_activities were first ex-
posed, but merely as a reminder to the
Senate of the danger of discrediting any
man on the basis of “guilt by associa-
tion.”

I frankly admit that as one Member of
the Senate who daily saw Bobby Baker
for several years during the time he
was serving as secretary to the majority
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I liked the young man, and it was a
great disappointment to me when his
questionable financial transactions were

first called to my attention and the neces-

sity arose for his denunciation.

I am sure that the members of the
Judiciary Committee, which committee
still retains Mr. Baker’'s wife on its pay-
roll, the Members of the U.S. Senate
who, like me, were associates of Mr. Baker
while he served as the secretary to the
majority, and the Members of the Senate
who voted for the confirmation of the
nominations of several nominees referred
to above will all agree that “guilt by
association” is not a basis for arriving at
our decision.

I repeat, I have not made any decision
as to how I shall vote on this nomina-
tion and will not do so until I have had
a chance to study the record and hear
the arguments regarding the allegation
that some of his financial transactions
may have been improper or that they
interfered with his court duties. These
points do merit our consideration.

Mr. COOPER. Mr. President, will the
Senator yield?

Mr. WILLIAMS of Delaware, I yield.

Mr. COOPER. Mr. President, the Sen-
ator was kind enough to show me this
statement before he made it. .

We all recall that it was the Senator
from Delaware (Mr. WiLLiams) who
brought to the Senate the information
upon which the inquiry into Bobby
Baker’s case was initiated.

I was a member of the Committee on
Rules and Administration which con-
ducted the investigation at that time.
Again and again, throughout that very
sad period, the Senator from Delaware
bore the chief burden of presenting evi-
dence and of insisting upon a full in-
vestigation.

I think the Senator has done what is
typical of him with respect to his fair-
ness. I point out that it is enough to say
that the Senator has done what is typical
of him with respect to being absolutely
fair.

I find myself in the same position as
the Senator from Delaware. I have not
determined how I will vote on the matter.

I commend the Senator from Delaware
for his statement. )

Mr. WILLIAMS of Delaware. Mr.
President, I thank the Senator.

Two of the men I mentioned came be-
fore our committee for confirmation. I
knew about their previous friendship
with Bobby Baker. We saw nothing
wrong with it. I was the one who moved
that their nominations be reported fa-
vorably to the Senate.

There have been other nominations
that I have opposed, but I think we
should make our decision based upon
the merits in each case. As I have stated,
I am not taking any position as to what
my vote on this nomination will be, al-
though I do not doubt that there will
be those who will try to read into my
statement an indication of what my po-
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arisen in the press several reporters
have asked me, “Do you know anything
about it?” I thought I had better make
one clear statement for all econcerned.
So far as I can determine I have seen
nothing whatever in the files that would
indicate any improper connection.

I am merely trying to clarify my po-
sition, in fairness, and I do that as one
who may or may not vote, in the final
analysis, for confirmation. My decision
will be based -on factors other than this.

Mr. CURTIS. Mr. President, I suggest
the absence of a guorum. .

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll. :

Mr. CURTIS. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded,

The PRESIDING OFFICER. With-
out objection, it is so ordered,

WATER QUALITY IMPROVEMENT
ACT OF 1969

The Senate resumed the consideration
of the bill (S. 7) to amend the Federal
Water Pollution Control Act, as amended,
and for other purposes.

Mr. CURTIS. Mr. President, I have
an amendment at the desk, and I ask
that it be read.

The PRESIDING OFFICER. The
amendment will be stated.

The assistant legislative clerk read as
follows:

On page 66, line 6, strike out the word
“two” and insert ‘“three”; and in ine 7,
strike out the word “two” and insert “three”.

Mr. CURTIS. Mr. President, under
section 16(c) (6) it is provided that for
any facility being constructed under a
Federal license on the date of enactment

of S. 7, no certification under section -

16(c) (1) is required for any Federal op-
erating license necessary for such facili-
ties, If such operating license is issued
within 2 years following the date of en-
actment. The subsection further pro-
vides that after 2 years, the licensee must
provide certification or see its operating
license terminate.

This provision is directed principally
at facilities licensed under the Atomic
Energy Act and is designed to require
those facilities to comply with applicable
water quality standards particularly as
they relate to thermal pollution. This
objective is laudible and I support it.
However, the 2-year period of time for
facilities being constructed to revise their
specifications is possibly too short. The
installation of facilities necessary to
achieve compliance with water quality
standards involves millions of dollars
and requires considerable time for de-
sign and construction. I, therefore, sub-
mit, and the basis of my amendment is,
that the 2-year time period in order that
facilities under the provisions of subsec-
tion 16(c) (6) be given added time to
achieve necessary compliance,

“sitionr will be. I merely want to empha-
size that I will try to arrive at the de-
cision on the basis of the merits of the
case and not on the basis of any guilt
by association.

Since this question as to Mr. Hayns-
worth’s connection with Mr. Baker has

I think this amendment is necessary
to avoid undue hardship while at the
same time achieving compliance with
water quality standards. The amendment
would merely extend the time 1 year.

I urge the adoption of the amendment.
It is my hope that the distinguished
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chairman of the committee, who is in
charge of the bill, will see fit to accept it.

Mr. MUSKIE. Mr. President, I have
discussed this amendment with the dis-
tinguished Senator from Nebraska and
the distinguished Senator from Delaware
(Mr. Boees). It does not in any way
change the thrust of this provision of
the bill or the principle underlying it.
It is a question of allowing more time for
pblants that began their construction
before the date of enactment of this bill
to adjust to its requirements. I have no
objection to the amendment.

Mr. CURTIS. I thank the distinguished
Senator very much.

I ask for a vote.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the amendment of
the Senator from Nebraska.

The amendment was agreed to.
AMENDMENT NO. 132—ADDITIONAL COSPONSORS

Mr. NELSON. Mr. President, I call up
my amendment No. 132, and I ask unani-
mous consent that the names of the
following Senators be added as co-
sponsors of the amendment: Mr. MUSKIE,
Mr. RANDOLPH, Mr. BAYH, Mr. BROOKE,
Mr. BURDICK, Mr. CANNON, Mr. CasE,
Mr. CHURCH, MTr. CRrANSTON, Mr. Dobp,
Mr. EAGLETON, Mr. GOODELL, 7 GRAVEL,
Mr. HARRIs, M‘I"{HART, Mr. HARTKE, MT.
Horrings, Mr#INoUYE, MTr. Javits, Mr.
KENNEDY, Mr. MAGNUSON, Mr. McGeE,
Mr, McGOVERN, Mr. McINTYRE, Mr. MoN-
DALE, Mr. Moss, Mr. PELL, Mr. PROXMIRE,
Mr. TypINGS, Mr. WiLLIaMS of New
Jersey, and Mr. Youxe of Ohio.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The amendment will be stated.

The assistant legislative clerk read as
follows:

AMENDMENT NO. 132

On page 69, line 7, in leu of “(k)” in-
sert “(1)”.

On page 72, between lines 8 and 9, insert
the following: “(j) (1) The Secretary shall,
after consultation with appropriate local,
State, and Federal agencles, public and pri-
vate organizations, and interested individ-
uals, as soon as practicable but not later
than two years after the effective date of this
subsection, develop and 'issue to the States
for the purpose of adopting standards pur-
suant. to section 10(¢) criteria reflecting the
latest scientific knowledge useful in indicat-
ing the kind and extent of effects on health
and welfare which may be expected from the
presence of pesticides in the water in vary-
ing quantities. He shall revise and add to
such criteria whenever necessary to reflect
developing sclentific knowledge.

“(2) For the purpose of assuring effective
implementation of standards adopted pur-
suant to paragraph (1) the Secretary shall,
in consultation with appropriate local, State,
and Federal agencles, public and private or-
ganizations, and interested individuals, con~
duct a study and investigation of methods
to control the release of pesticides into the
environment, which study shall include ex-
amination of the persistency of pesticides in
the water environment and alternatives
thereto. The Secretary shall submit a report
on such investigation to Congress together

-———wifh-hls-recommendationsfor-any necessary

legislation within two years after the effec-
tlve date of this subsection.”

On page 72, line 9, in leu of “(J)” in-
sert “(k)”.

Mr. NELSON. Mr. President, in a re-
cent grim scenario, a noted ecologist,
Dr. Paul Ehrlich, projects the end of the
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that killled the Government leaders of
South Vietnam, was it? It was assassina-
tion among leaders which was how power
was achleved in South Vietnam.

Mr., HUGHES, The strange thing is
that politleal assassinations in South
Vietham are not the policy even now, 50
the political assassination of Diem was
unusual.

Mr. YARBOROUGH. Not the policy
of what government?

Mr. HUGHES, It does not seem to be
the policy of the Vietnamese people, They
use prisons and jails, but they have not
had a taste for political assassination.

Mr, YARBOROUGH. They do not take
people out, line them up against the wall,
and shoot them, do they?

Mr. HUGHES, That is called execution.

Mr. YARBOROQUGH, They do llne up
people in villages and shoot them when
they are found to be sympathetic to the
Vietcong.

Has the Senator read an article pub-
lished in the Wall Street Journal, de-
scribing how people are taken out and
shot without & trial?

Mr. HUGHES. Yes; and I also read a
clipping just yesterday, reporting that
General Ky had indicated that, if the
inflationary spiral continued, the busi-
nessmen who were contributing to it
migtflt be sent before a firing squad and
shot.

Mr. YARBOROUGH. I want t¢ com-
mend the Nixon administration for eon-
trolling inflation by reducing jobs, and
not killing people, as is done in Vietnam.,

I wish to express my commendation of
the Senator for his leadership in sub-
mitting the resolution. Is the Senator
familiar with the fact that during the
so-called election in South Vietnam,
anyone who wanted the war {o be settled
was not permitied to vote? If one was
in favor of setiling the war, he was
disfranchised. In order to vote, he had
to certify that he wanted to continue the
war,

Mr. HUGHES. Yes; I am aware of the
fact that anyone who proposed neutrality
or did not advocate the policies of the
government was not permitted to vote,

Mr. YARBOROUGH. So the very few
who were permitted to vote were the ones
who supported General Ky.

We read news releases about the great
numbers of people In Vietnam who
turned out to vote for the administration,
when, as a matter of fact, they had al-
ready been disfranchised because they
wanted to settle the war.

Mr. HUGHES. 1 have heard the dis-
tinguished Senator from Texas describe
what happened in some villages to people
who were thought to be sympathizers
with the Vietcong.

Mr. YARBOROUGH. I do not think
Americans ought to support assassine-
tions. I think it was wise that the charges
against the Green Berets were dropped.
I participsted In the war crimes trials
following World War IT, trials which were
conducted under the rules established by
the Americans. We supported the rules
that were lald out for us. The higher-ups
were tried first. If assassinations had
been committed, we were to follow the
rules that were made for trials in Ger-
many and Japan, and try those high in
authority first.
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If we are golng {0 spend the lives of
our people, we ought not to spend them
in support of a government which does
not foliow the basic rules of humanity.

On the floor of the Senafe a few days
ago, I mentioned the rumors that are
rampant in South Vietnam. They were
told to me by a number of Americans
last November and December, when I
was over there, I was told that Marshal
Ky's wife was getting a rice plantation
in her own name. I do not know 1f the ru-
mors are true, but I hope that some
committee of the Senate, whether the
Committee on Armed Services or the
Committee on Foreign Relations, will in-
vestigate this charge. If true, we ought
to know it; if not, the rumor ought to
be lald to rest. The rumor was told to
me by Americans in Vietnam.

Storles are told of favoritlsm and of
the rapid accumulation of vast wealth
by some of the district chiefs, I think
they are called, They are not called by
the title “governor” because the French
used that title. In one Instance, a Cab-
inet officer was sent from Salgon to be-
come the chief of a province.

If the wife of Marshal Ky has ob-
talned a rich rice plantation in South
Vietnam, as I have been told she has,
that is something about which the
Amerlcan people are entitled to know, I
hope that a committee of the Senate
wlll investigate it and determine whether
we are permitting the leaders of that
country to pile up wealth while we are
paying for the conduct of the war.

If we are supposed to be supporting
basic demoeracy, I think we ought to be
supporting baslc democracy, and not a
couple of dictators who are getting rich
from this war.

Every time a South Vietnamese news-
paper criticizes Thiey and Ky, the op-
erations of that newspaper are sus-
pended. There should be an end to cen-
sorship of the newspapers and a grant-
Ing of liberty among them and a grant-
ing of freedom to those who are held as
political prisoners. We ghould not con-
tinue to support wilth our blood and
money, any government that does not
follow the principles of democracy.

Mr. HUGHES. 1 thank the Senator
from Texas for his penetrating insights
into the problems of government in
South Vietnam, Since becoming a
Member of the Senate, I have listened
to him as he has presided as chalrman
of the Committee on Labor and Public
Welfare, He has fought for adequate
programs in the fields of health and edu-
cation and the well-being of the people
of America. After listening to the tes-
timony of almost every agency of the
Government, we realize that the funds
for these programs are so scarce that
we cannot obtain them, regardless of
the fact that we recognize that they are
not being done, because we are spend-
ing $3 billlon a month in this tragic con-
flict and are basically supporting a gov~
ernment that does not have the support
of its own people. Certainly it does not
seem to be the moral thing to do under
this set of circumstances.

In recapitulation and in conclusion, I
merely wish to say that I think we are
all concerned with and share the agonies
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of our President, Mr. Nixon, during these
trying times, when he has been seeking a
way to peace. We attribute to him the
same desires that all of us have to bring
this tragic conflict to an end. But I know
that many among the American people
feel that when a request is made to
remain silent for 60 days more; when
there are no signs on the horizon, vis-
ible or invisible, that anything material
is being done; while we continue to sup-
port & government in Saigon which ap-
parently has the support of only 20 per-
cent of the South Vietnamese people
which seems to he guilty of Jaillng over
20,000 people as political prisoners, which
suppresses the press and political parties
that advocate neutrality or disagree with
the government in Saigon—while we con-
tinue supporting a government of this
kind, we cannot reasonably hope to make
a breakthrough in negotiations.

So, Mr. President, again I submit that,
if this moratorium is to be seriously con-
sldered, the President of the United
States, reenforced by this sense of the
Senate resclution, could take the proper
steps, during this 60-day period, to make
& major breakthrough for peace. At the
same time, this does not conflict with the
calls for cease fire. It does not conflict
with any proposed plan of disengage-
ment of troops, whether it be 100,000 by
December or 200,000 by the end of the
year. It does not even conflict with the
request for total disengagement that has
been made by some Members of this
body. But it is, in my opinion, a progres-
sive step tn the right direction that can
be taken with little effert on the part of
our Government., It would be a major
breakthrough, In my opinion, in our
negotiations and in our relationship with
the pegple of South Vietnam. It could
result in the saving of thousands of lives,
tens of thousands of injurles, the heart-
ache of the Vietnamese people and the
heartbreak of the people of our country
as we tend to destroy ourselves from
within while we are so horribly engaged
with this soul-draining conflict without.

Mr. President, I thank the distin-
guilshed Senators from Texas, California,
Missourl, and Idaho, who have joined in
this discussion with me this morning.

I yield back whatever time I have re-
maining.

'THE NOMINATION OF JUDGE HAYNS-
WORTH TO BE AN ASSOCIATE
JUSTICE OF THE SUPREME COURT

Mrs. SMITH of Maine. Mr. President,
a week ago on September 30, 1969, I In-
formed the President of the Unlted States
that I did not feel that I could support
the Haynsworth nomination and that I
hoped Judge Haynsworth would request
thdt the nomination be withdrawn.

I wrote the President:

Lest my silence at the Leadership meet-
ing this morning be misleading, I feel
obliged to tell you that I do not feel that
I can support the Haynsworth nomination.
I felt very strongly against the Fortas nom-
inmtion for reasons very similar to those on
the Haynsworth nomination. I do not be-
lieve that I can adopt & double standard
which would be applied against his Demo-
cratic predecessor and for nominee Hayns-
worth because he was nominated by & Re-
publican President.
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I feel that there 1s much more opposition
to the Haynsworth nomination among Re-
pPublican SBenators than is generally realized.

I would hope that Judge Haynsworth would
himself resolve the situation which has be-
come embarrassing to many Republican Sen-
ators by asking you %0 withdraw his name
from nomination.

Mr. President, I feel that any nominee
for the Supreme Court of the Unlted
States—and most particularly for the
seat vacated by the resignation of Mr,
Fortas under the conditions under which
he resigned—should be free from sus-
picion.

However unfair and however unwar-
ranted, Judge Haynsworth is not free
from suspicion. There is considerable
public doubt about him,

Next to ending the war in Vietnam,
one of the most important objectives of
the administration should be to reestab-
lish confidence in the Supreme Court and
the judiciary.

The Haynsworth nomination will not
help restore or reestablish such desper-
ately needed confldence in the Supreme
Court and the judiciary.

To the contrary, it will further dam-
age the public confidence in the Court.

Perhaps it is not vaiid to observe that
how things look sometimes seems more
important than how things really are—
that appearance seems more important
than fact.

But of one thing I am sure—that a
Judge cannot allow even the appearance
of impropriety. The very canons of ju-
dicial ethics demand that a judge avoid
impropriety and the appearance of im-
propriety.

The confirmation of the nomination of
Judge Haynsworth would at best be a
pyrrhic victory for the President.

These observations are not original
with me nor exclusive with me.

They have clearly and pointedly been
made to the President.

No one of us Is perfect—none of us
{s without our own errors.

But I do not believe that the recogni-
tion of this should cause us to falter in
striving for as much perfection as pos-
sible on a Supreme Court nomination.

Last year at this time when I was In
the hospital, In response to the request
of Senator GriFFIN, I authorized pairing
me against the Fortas nomination.

Now, a year later, I agree with Senator
BavyH's opposition to the Heynsworth
homination for the same basic and fun-
damental reason that I agreed with Sen-
ator GRIFFIN'S opposition to the Fortas
nomination a year ago.

I do not believe in a double standard.
Nor do I see a political justification for
it or placing party loyalty ahead of
conscience.

I am not a lawyer and I may very
well be naive. But it has been my con-
cept that the role, misston, duty, and
work of a judge or Justice is to judge
and to Judge as wisely as possible,

The relation of the mere words of
“judge” and “judgment” make crystal
clear the imposition of exercising im-
peccable judgment on any judge not only
with respect to his official duty and work
on the bench but as well to his unofficial
life, including his finaneial transactions.
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I think that a Supreme Court Justice
should be a person of impeccable judg-
ment. Yet, Judge Haynsworth has ad-
mitted to some faulty judgment in his
financial affairs as related to his judicial
status.

To me, hls admitted faulty judgment
alone is sufficient for me o withhold my
approval of his sitiing on the highest
court in the land where we must always
strive for impeccable judgment.

Let us not forget that Justice Fortas
was forced to resign because of his out-
side business transactions.

And in remembering that so recent
madtter, let us recognize that the amount
of evidence that should be necessary to
justify refusing a confirmation is much
less than the amount properly required
to justify demanding his resignation
after one has been confirmed and served.

Mr. MANSFIELD. Mr, President, I
can only say that, as always, the dis-
tinguished senior Senator from Maine
has expressed her conscience as she sees
things. No one is in doubt as to what
her position is, and I commend her for
the consistent course she has taken down
through the years in carrying out her
responsibilities—and they are great—
and her duties as a Senator of the
United States.

Mrs. SMITH of Maine. Mr. President,
I thank the majority leader from the
bottom of my heart for his kind remarks.
He has always been so very generous,

WATER QUALITY IMPROVEMENT
ACT OF 1969

The PRESIDING OFFICER (Mr.
ALLEN in the chair). Under the order of
the Senate, the Chalr lays before the
Senate the unfinished business, which
will be stated.

The ASSISTANT LEGISLATIVE CLERK. A
bill (S. T) to amend the Federal Water
Pollution Control Aci, as amended, and
for other purposes.

The Senate resumed the considera-
tion of the bill.

The PRESIDING OFFICER. The
question is on agreeing to the commit-
tee amendment in the nature of a sub-
stitute, as amended.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr, MANSFIELD. Mr, President, I ask
unanimous consent that all committees
be authorized to meet during the session
of the Senate today.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. KENNEDY. Mr. President, will the
Senator yield?

Mr. MANSFIELD. I yleld.

Mr. KENNEDY. Mr. President, I un-
derstood the Committee on the Judiciary
had scheduled a meeting earlier today.
A number of members of that commit-
tee from this side of the aisle were pre-
pared to meet and consider what I think
all of us reallze is one of the most im-
portant measures to come before the
Committee on the Judiciary, the nomi-
nation of Judge Haynsworth,. I think it
is extremely appropriate that these meet-
ings take place and proceed in an orderly
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and responsible way, that questions
which are raised be ralsed within that
committee, and iIf additional time is nec~
essary, the committee should make that
determination.

I think it is extremely important for
Members of this body to realize that the
postponement or delay of that meeting
was not at the suggestion of Members
from this side of the aisle, When we hear
so much talk and read so much about
delays of actlon by Congress, it is ap-
propriate to mention at this time that
delay in the committee meeting this
morning was not at the suggestion of
Members from this side of the aisle,

I am hopeful that meetings will take
place expeditiously and that we can get
on with the business of the nomination.

Mr, MANSFIELD. Mr, President, has
the unanimous-consent request been
agreed to?

The PRESIDING OFFICER. Yes.

Mr. MANSFIELD., Mr. President, for
the information of the Senate I have dis-
patched a telegram to all Democratic
members of the Committee on the Ju-
diciary asking them to be present at 10
o'clock tomorrow morning, when the next
meeting of the commitiee will be held.
It is my understanding that the distin-
guished minority leader, the Senator
from Pennsylvania (Mr. Scorr), will
make the same request of the Republican
membership. It is our hope that this mat-
ter will be faced up to and disposed of
one way or another, so that the Senate
can fulfill its responsibility and get on
with the wvarious matters of business
which are at hand.

EXECUTIVE SESSION

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that the Senaie go
into executive session to consider nomi-
nations on the Executive Calendar.

The PRESIDING OFFICER. Is there
objectlon?

There being no objection, the Senate
proceeded to consider executive business.

AMBASSADORS

The assistant leglslative clerk pro-
ceeded to read sundry nominations of
Ambassadors.

Mr, MANSFIELD. Mr, President, I ask
unanimous consent that the nominations
of Ambhassadors be considered en bloc.

The PRESIDING OFFICER. Without
objection, the nominations of Ambas-
al;)a.dors are considered and confirmed en
loc.

DISTRICT OF COLUMBIA COUNCIL

The assistant legislative clerk read the
nomination of Henry S, Robinson, Jr,, of
the District of Columbis, to be a member
of the District of Columbia Council.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

Mr, MANSFIELD, Mr, President, I ask
unanimous consent that the President be
immediately notified of the confirmation
of these nominations.

The PRESIDING OFFICER. Without
objection, it is so ordered.



29412

charitable deduction for Federal income
tax purposes to a donor creating such a
qualified foundation. Further, the foun-
dation will be exempt from taxes for the
duration of its 25-year life. But, at the
specified time, the property must pass
into the public domain.

This rule would provide a better bal-
ance between the interests of the pubilic
and private concemns, True, it may not be
adequate treatment. It still grants sig-
nificant tax benefits to wealthy individ-
uals, I acknowledge, purely and prac-
tically because of such wealth, and it
still provides a generous time during
which their own wishes can have abso-
lute priority in tertms of expenditures for
the public benefit, neither of which
benefit is practically available to persons
of ordinary means. But it also insures
the funds will not be frozen for all time
to come Into a mold predetermined alone
by the donor. At an appropriate time,
there will be an opportunity for society
of that day to reassess the priorities to
which these funds should be directed.
And should this not be?

Some donors of foundations have rec-
ognized the efficacy of my view that a
specific termination date should be set
for foundsations. In 1828, Julius Rosen-
wald directed the dissolution within 25
vears of the Julius Rosenwald Fund. In
a letter to hls trustees, he wrote:

I am not in sympathy with this poliey of
perpetuating endowments and believe that
more good can be accomplished by expend-
ing funds as Trustees find opportunities for
constructive work than by storing up large
sums of money for long pericds of time. By
adopting a policy of using the Fund within
this generation, we may avoid thoese tend-
encies toward bureaucracy and in a formal
or perfunctory attitude toward the work
which salmost inevitably develop in orga-
nizations which pro]ong thelr existence in-
deflnitely, Coming generations can be relied
upon to provide for their own needs as they
prise,

I concur in the philosophy expressed
by Mr. Rosenwald. I aum willing now to
grant by law an appropriate, flxed period
of time for the furtherance of the do-
nor’s wishes. But thereafter control
should pass to the living.

THE HAYNSWORTH AFFAIR

Mr. PELL. Mr. President, standards of
conduct in government must be above
the standards observed in other segments
of our community. The pecople rightfully
expect that some actions tolerated or
permitted in the private sector will not
be condoned in public service.

And, within the government, I believe,
it is particularly important that the high-
est standards of conduct be observed by
the judiciary, for those who are called
upon to pass judgment must themselves
be above reproach. And, indeed, among
all men in government, the Justices of
our Supreme Court should be calied upon
to demonstrate the nicest sense of ethics,

It is not just a question of doing right
or wrong, for certainly wrongdoing can-
not be tolerated. But for men In whom
the highest trust is placed, even the ap-
pearance of a lack of sensitivity to ethi-
cal considerations must be avoided. If
our country is to feel the confldence it
should in the probity of our judicial sys-
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tem, then it 1s Incumbent on each Justice
to follow the course of Caesar’'s wife,

This is the standard that must be ap-
plied in considering the nomination of
Judge Clement Haynsworth. Thus far
no evidence has been brought to my at-
tention that demonstrates actual wrong-
doing or evll intent. But the record does
show an absence of that nice sense of
ethics which I believe should be required
of all Justices of the Supreme Court,

For this reason, I oppose the confirma-
tion of Judge Haynsworth to he a Justice
in our Supreme Court.

BUSINESS EXECUTIVES MOVE FOR
VIETNAM PEACE

Mr. PELL, Mr. President, last week, J.
Sinclair Armstrohg made a very telling
statement before the Senate Appropria-
tions Committee on behalf of Business
Executives Move for Vietnam Pesace.

Mr, Armstrong has had a singularly
responsible and sucecessful record in Gov-
ernment, where his last position was
Chairman of the Securities and Ex-
change Commission, and in private busi-
ness, as executive vice president of the
United States Trust Co. of New York,

Mr. Armstrong has been in the fore-
front of the growing legion of business-
men concerned with the waste ahd drain
upon our national vigor which is being
produced by the Vietnam war,

He believes that it is up to Congress to
rescue our country from the dilemma
which it is in, and help the executive
branch of our Government do what
should be done.

I ask unanimous consent that this
cogent statement be printed in the Rec-
orbD at this point.

There beilng no objection, the state-
ment was ordered to be printed in the
REcoRrD, as follows:

BusiNEss EXECUTIVES MOVE FOR VIETRAM

PEACE

(Statement of J. Sinclair Armstrong, on be-
half of Business Executives Move for Viet-
nam FPeace, before the Benate Appropria-
tlons Commitiee, September 25, 1869)

Business Executives Move for Vietnam
Peace 1s an organization of 2,600 owners and
executlves of American business corporations
in forty-nine states who seek by open and
lawful means to bring about an end of U.S,
participation in the War in Vietnam.

We commenced our actlvity in SBeptember,
1967, spurred by several members of the Sen-
ate, who asked us, amid all the groups cry-
ing out agalnst the U.B8. bombing and fight-
ing in Vietnam, “Where are the business-
menh?"’

We are executives and owners of American
busihess corporatlons. The men in our group
have great responsibility for management of
wealth, operation of business, provision of
employment, and an evergrowing concern
and responsibllity for our communities and
our country.

My own business experience is in law and
finance, and ineludes four years of service as
Commissioner (two as Chalrmanh) of the Se-
curities and ExEchange Commissjon, two as
Assistant Secretary of the Navy for Financial
Management, and ten in my present position
as Executive Vice President of the United
Btates Trust Company of New York (for
whose officlal views I do not purport to speak
on this oceasion).

As executives and owners of American
business, our numbers are small, but we no-
tice an expansion of interest in our cause and
an increase in our membership this yean As
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the War which America repudiated In 1968
continues full of Aght through 1969, there 15
little evidence of progress in negotlatlons
with the governments and fighting organiza-
tions involved on either side.

As buslness executives, we see the War as
unwinnable. As financlers, we see the de-
stabilization of our domestic and interna.
tional finances that it has brought about.

Ag citizens in our home communilties, we
see the blight that its eXxcess costs visits on
us in curtallment of resources for housing,
education, health facilities, mass transport
facllities, and productive employment.

As taxpayers, we feel the burden of its
cost—the aurtax, recently re-enacted—and
the proposed repeal of the tax credit for in.
vestment in capital equipment by which
goods are produced and America is kept
modern.

We see the enormous cost of restrictive
monetary and flscal messures, and the record
hilgh interest rates—Tl % on U.B, Treasury
Notes—and curtallment of availability of
credit, with the resulting drastic curtailment
of vital housing and other construction,

We feel the inflation, the monthly increases
in the cost of living, steadily up half of one
per cent a month, with ho end in sight.

In my testimony before the Defense Sub-
Commitiee of the Commmittee on Appropria-
tions of the House of Representatives on June
9 (which appearsd in the Congressional
Record, June 18, 1969), I mentioned the
destabillaing efect of the excessive Vietnem
and other defense ¢osts, and predicted that,
if they continued, there might have to he
direct wage and price controla and allocation
of materials,

Several days later, the Secretary of the
Treasury mentioned this poesibility. After
that, President Nixon sald “no” to wage and
price controls. But how else. except by cur-
tailment of war spending, can inflation be
curtailed? Tight money and surtax have not
succeeded.

A wise leader of organized labor, George
Meany, recently returned to the wage and
price control theme, Nelther he, nor the
Presldent, nor we Busihess Executives believe
that that course would be good for America.
The economics of the sltuation tell us that
the Vietnarn War should be ended now, ln
the vital Interests of our free American
soclety.

THE APPROPRIATION REQUEST FOR SOUTHEAST
ASIA OPERATIONS

The Budget of the U.5, FY 1270, pages T
and 74, states $23,025 million as recommended
budget authority ('NOA™) for ‘'‘special
Boutheast Asia’ and $25,733 million (includ-
ing #336 milllon “economic assistance’) out-
lays for special Southeast Asia in FY 1970,
and military personnel in Southeast Asla,
838,000 in FY 1970,

Becretary of Defense Clifford’s Defens
Budget and Posture Statement, delivered to
the Congress in January of this year, which
has not been changed by BSecretary Lalrd so
far as we know, calls for the level of operas
tlons and personnel requested in the FY 197
Budget document, for Southeast Asla. Nor do
we know whether any budget changes have
been made since the Fresldent’s recent troop
withdrawal decisions. We are advised that o
actlon in the House Cominlttee has yet been
taken.

Business Executives Move for Vietham
Peace urge this Committee to reject the re-
quest for NOA of $23 billlon and rescind obli-
gational authority heretofore granted %
spend $25.73 billlon on the Vietnam War In
FY 1970,

We urge this Commlttee to hand this re-
queet back to the Administration, and to re-
quire & new estimate based on e planned
phased, completa withdrawel from Vietnam
of all U.9. foreces beginning at once.

We d> not have sufficient detailed data nor
any staf to estimate precisely what this re-
duced amount should be. In view of the di-
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SENATE—Monday, October 13, 1969

The Senate met at 10 o’clock a.m. and
was called to order by the Acting Presi-
demt pro tempore (Mr. METCALF).

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

Eternal Father whose word declares:
“Tt is a good thing to give thanks unto the
Lord, and to sing praises unto Thy name,
O Most High: to show forth Thy loving
kindness in the morning and Thy faith-
fulness every night.” We adore Thee in
the heauty of the world, In the good-
ness of the human heart, in the faith-
fulness of friends, and in Thy thought
within the mind, Our pause is our prayer
and Thy presence Is the answer. As the
days of & new week open, invest Thy
servants in this body with wisdom and
grace sufficient for their tasks., Above
differences and divisions, above conflict
and confusion, may they know the deeper
unity of those whose minds are stayed
on Thee. Anoint the people of this good
land with Thy spirit that they may help
open for all men the gates of the king-
dom everlasting whose Builder and
Maker is God. Amen.

REPORT OF A COMMITTEE SUB-
MITTED DURING ADJOURNMENT

Under authority of the order of the
Senate of October 9, 1969, Mr. NELION,
from the Committee on Labor and Pub-
lic Welfare, reported favorably, on Oc-
tober 10, 1969, an original bill (S, 3018),
to provide for the continuation of pro-
grams authorized under the Econhomic
Opportunity Act of 1964, to authorize ad-
vence funding of such programs, and
for other purposes, and submitted &
report (No. 91-453) thereon, which bill
was placed on the calendar, anhd the
report was printed.

THE JOURNAL

Mr. KENNEDY. Mr. President, I ask
unanlmous consent that the reading of
the Journal of the proceedings of Thurs~
day, October 9, 1969, be dispensed with,

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

MESSAGES FROM THE PRESIDENT—
APPROVAL OF BILLS

Messages In writing from the President
of the United States were communicated
to the Senate by Mr. Leonard, one of his
secretaries, and he announced that on
QOctober 10, 1969, the President had ap-
proved and signed the following acts:

8.713. An act to designate the Desolation
Widerness, Eldorado National Forest, in the
Btate of California; and

8,2463. An act t0 mmend the joint resolu-
Hon establishing the American Revolution
Bicentennial Commission,

EXECUTIVE MESSAGES
REFERRED

As in executive session, the Acting
President pro tempore laid before the
Senate messages from the President of
the United States submitting sundry

nominations, which were referred to the
abpropriate committees.

(For nominations this day received,
see the end of Senate proceedings.)

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Hackney, one of its
reading clerks, announced that the
House had passed the blll (S. 1242) to
amend the Communications Act of 1934
by extending the provisions thereof re-
lating to grants for construction of edu-
cational television or radio broadcaesting
facilities and the provisions relating to
support of the corporation for public
broadcasting, with an amendment, in
which it requesied the concurrence of
the Senate,

The message also announced that the
House had disagreed to the amendments
of the Benate bill (H.R. 4148) to amend
the Federal Water Pollution Control Act,
s amenled; agreed to the conference by
the Senate on the disagreeing votes of
the two Houses thereon, and that Mr.
BLaTNIK, Mr. JoNEs of Alabama, Mr.
WRIGHT, Mr. Farron, Mr, Cramer, Mr.
HarsHa, and Mr. GROVER were appointed
managers on the part of the House at
the conference.

The message further announced that
the House had passed a bill (H.R. 8449)
to amend the act entitled “An act to pro-
mote the safety of employees and trav-
elers upon railroads by limiting the hours
of service of employees thereon,” ap-
proved March 4, 1907, in which it re-
quested the concurrence of the Senate.

HOUSE BILL REFERRED

The bill (H.R. 8449) to amend the act
entitled “An act to promote the safety
of employees and travelers upon railroads
by limiting the hours of service of em-
ployees thereon,” approved March 4,
1907, was read twice by its title and re-
ferred to the Committee on Commerce.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Chalr
recognizes the Senator from Kentucky
(Mr. Cook) for a period of not to exceed
1 hour.

Mr. KENNEDY. Mr. President, will the
Senator yield, without losing his right
to the floor?

Mr. COOK. 1yield.

Mr. KENNEDY. I thank the Benator.

WAIVER OF CALL OF THE CALENDAR

Mr. KENNEDY. Mr. President, I ask
unanimous consent that the call of the
legislative calendar, under rule VIII, be
dispensed with,

The ACTING PRESIDENT pro tem-
pore., Without objection, it is so ordered.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. KENNEDY. Mr, President, I ask
unanimous consent that all committees

be authorized to meet during the session
of the Senate today.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so ordered.

ORDER FOR TRANSACTION OF
ROUTINE MORNING BUSINESS

Mr. KENNEDY., Mr, President, I ask
unanimous consent that, following the
remarks of the senior Senator from New
York (Mr. Javits), there be a period Ior
the transaction of routine morning busi-
ness and that statements in relation
thereto he limited to 3 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered,

Mr., McGOVERN. Mr. President, will
the Senator yield?

Mr. COOK., I yield.

Mr. McGOVERN. I thank the Senator.

THE VIETNAM MORATORIUM

Mr. McGOVERN, Mr. President, the
Vietnam moratorium scheduied for
Wednesday of this week will, in my
judgment, prove to be the greatest na-
tionwide outpouring for peace ever ex-
perienced in this country; but it is im-
portant that it not be confused with
the senseless violence on the part of so-
called radicals that took place in the
city of Chicago last week,

The Wednesday moratorium was con-
ceived and organized by the finest young
people in this Nation. It is a national
town meeting of conscience against the
destructive war in Vietnam. It is the
peaceful, constructive, and patriotic ex-
pression of dissent In this Nation. It is
joined by millions from every po-
litical persuasion; and, by every ac-
count, it reflects the judgment of most
of the American people, No one should
confuse the Wednesday moratorium with
the kind of mindless, destructive activity
which took place last week In Chicago.
The moratorium secks to end violence,
not to expand it; it seeks serious discus-
sion, not the screaming of slogans; it be-
lieves in the decency and good sense of
the American people, not the shallow
ideology and viciousness of recent dem-
onstrations in the parks and streets of
Chicago.

(At this point Mr. McGoOVERKN assumed
the chair.,)

THE NOMINATION OF JUDGE
HAYNSWORTH TO BE AN ASSO0OCI-
ATE JUSTICE OF THE SUPREME
COURT

Mr. COOK., Mr, President, as a firm
supporter of the confirmation of Judge
Haynsworth, I welcome Senator BAra's
“pill of particulars” which he released
to the press Wednesday afternoon.
Both the opponents and the supporters
of Judge Haynsworth ¢an now stop
dealing with ghosts, rumors, and innu-
endos and address themselves to what the
judge’s principal foes concelve to be the
reasons for opposing his confirmation.

I have carefully reviewed the bill of
particulars, and my studied conclusion
is that the mountain of opposition has
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labored, and given forth a mouse of Jus-
tification. The prineipal item in the bill
is a rehash of the new time-worn details
of Carolina Vend-A-Matic and the Dar-
lington Corp, case—a criticism that was
exploded by the chairman of the Ameri-
can Bar Association Committee on Ju-
dicial Selection, and by the leading au-
thority on judicial disqualification in the
country, during the very first week of
the hearings before the Senate Judiciary
Committee. Another charge reiterated
in the bill of particulars is the claim
that Judge Haynsworth should have dis-
qualified himself in several cases in
which he held stock in a parent corpo-
ration, and a subsidiary of the parent
was a Darty litigant before his court.
Unfortunately, instead of carefully an-
alyzing the very real problems that ex-
ist in this area, Senator BayH has con-
tented himsgelf with stating the bald con-
clusion that Judge Haynsworth's refusal
to disqualify himself was a violation of
the statute and of the Canons of Ethics.
I find this conclusion wholly unsup-
ported, elther in reason or In precedent.

Finally, analyzing as carefully as I can
that section of the bill entitled “Demon-
strated Lack of Candor,” I can only say
that I am left with the firm feeling that
any lack of candor there may be is not
that of Judge Haynsworth,

I think the Senate Judiciary Commit-
tee, and the Senate as a whole, 15 en-
titled to something more than just rhet-
oric on this matter, and I would there-
fore like to take up these three principal
charges in the blll of particulars in detall,

1, CAROLINA VEND-A-MATIC

This history of Carolina Vend-A-Matic
has been told and retold both In testl-
mony before the Senate Judiciary Com-
mittee, and in media coverage of the
nomination of Judge Haynsworth, The
best answer to Senator Bavym's rehash of
these same facts in his bill of particulars
is to be found in the statements of two
witnesses who testified before the Senate
Judiciary Committee in connection with
its hearings on the nomination:

We believe that there was no conflict of
interest in the .Darlington cage which would
have barred Judge Haynsworth from sit-
ting and we alzo concluded that it was his
duty to slt. (Testimony of Lawrence E. Walsh,
Chalrman of the American Bar Assoclation
Committee on Judiclal Selection, and himeelf
a former federal judge, Transcript, Hearings
before the Senate J ucliclarjr Committee, Nom-
ination of Honorable Clement F. Haynsworth,
hereinafter called “Transcript”, p. 243.)

The second witness, John P. Frank,
probably the leading authority on the
subject of judicial disquallfication in the
country, rejected the argument now re-
vived by Senator Bavx with these words:

It follows that under the standard fed-
eral rale Judge Haynsworth hed no nltere
native whatsoever. He was bound by the
principle of the cases. It 1s a judge’s duty to
refuse to sit when he is disqualified, but it
18 equally his duty to sit when there Is no
valid reason not to , , . I do think that
it is perfectly clear under the authority that
there was literally no cholce whatsoever for
Judge Haynsworth except to participate in
that case and do his Job as well as he could.
(Transeript, 198-200.)

Senator BavyA's purportedly factual
discussion of Carolina Vend-A-Matic

CONGRESSIONAL RECORD — SENATE

contains several statements which can
only be described as disingenuous.

(a) He stated that he orally resigned from
the vice presidency 1n 1857, but the cor-
poration records show he was listed as vice
president wuntil 1983 and indeed regularly
attended meetings of the board of directors
and voted for slates of officers through the
years.

The obvious import of this statement
is that the fact that Judge Haynsworth
regularly attended meetings of the hoard
of directors, and voted for slates of offi-
cers through the years, tends to support
the conclusion that he knew he was
carried on the corporate records as a
vice president of the corporation until
1963. Anyone who has had any famlliar-
ity with closely held corporations and
the methods by which they conduct their
business, will not be overly impressed by
this logic. But more important, it is un-
disputed that Judge Haynsworth sub-
mitted a written resignation of his posi-
tion as a director of Carolina Vend-A-
Matic in October 1963, pursuant to a res-
olution of the Judicial Conference of the
United States disapproving of Judges
holding either directorships or offices in
corporations organized for profit. If he
had realized that he wag carried on the
corporate hooks as a vice president at
this time, 1s there any doubt that he
would also have resigned his office as
vice president?

He goes on to state:

{b) “Although the judge ¢lalms he was an
Inactive officer, the minutes of tbe corpora-
tion indieate that such was not the case. Di-
rectors were active In locating new business
and Judge Haynsworth took an active part
in directors’ meetings, often making motions
himegelf. While he was director of Carolina
Vend-A-Matic, he took part in declsions to
buy and sell land to himself and other di-
rectors on the profit sharing trust.”

There Is no requirement of judieial
conduct that a judge owning an interest
in a business be completely inactive in
that business. The statement with respect
to Judge Haynsworth’s activity in the af-
fairs of Carolina Vend-A-Matic was
originally made in the context of the 1063
investigation conducted by Chief Judge
Sobeloff, and was directed to the issue of
whether Deering-Milliken personnel in
charge of granting concessions to vend-
ing machine companies might have
known of Judee Haynsworth’s connection
with Carolina Vend-A-Matic, and tended
to favor it for that reason. Judge Sobel-
off concluded that this was emphatically
not the case, and none of the facts con-
tained in Senator BayH’s statement con-
tradict that conclusion in the slightest.
Since they do not bear on that conclu-
gion, they can only be described as red
herrings, which tend to prove or disprove
nothing in connection with Judge Hayns-
worth’s judicial conduct while on the
court of appeals for the fourth circuit,

He proceeded to say:

(e) “In 1957, after Judge Haynsworth as-
sumed the bench, the gross sales of OVAM
and its subsldiaries increased tremendously.”

Mr. President, at this point I ask unan-
imous consent to have printed in the
Recorp two letters, one addressed to the
Senator from South Carolina (Mr, HoL-
LINGs) and the other addressed to the
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chairman of the Committee on the Judi-
ciary, the Senator from Mississippl (Mr,
Easteanp), from the president of the
largest vending machine company in
South Carolina, who emphatically states
that he does not know of any instance
when Judee Haynsworth ever invelved
himself in the acquisition of business for
Carolina Vend-A-Maltie,

There being no objection, the letters
were ordered to be printed in the REcorn,
as follows:

ArLas VenDING Co., INC,
Greenville, 5.C., September 5, 1960,
Hon, ERNEST F. HOLLINGS,
Senate Office Building,
Washington, D.C.

DEaR Mg, HOLLINGS: There have been a lof
of rumors in our newspapers lately c¢oncern-
ing Judge Haynsworth, his business connec~
tions and ethics, Let me take this oppor-
tunity to speak in his behalf.

It seems to me hls having an interest Ina
vending company should not be a deterrng
factor ln his being appointed to the SBupreme
Court, As in the past, any person who owned
stock in a vending company seeimed to leaves
bad taste in the mouths of the people. Speak-
Ing as an independent operator and in behalf
of independent operators like Carolina Vend-
A-Matic, we are a business like any other
business, part of a free enterprise. A business
whose ethics are up to or surpass any other
business in this natlon and we resent beilg
classified as a “Bobby Baker Case”, I cannot,
however, speak for the ethice of the national
vending companiles.

I am probably the oldest vendor in this
area and probably know more about the
operatlon of my then competitor, Caroling
Vend-A-Matic than any other person In this
area In which they operated. I own and op-
erate Atlas Vending Company, Inc, here in
Greenville, South Carolina and have been
doing so for over thirty years, Carolina Vends
A-Matic was 8 competitor of ours and during
the time this compahy wes Caroline Vend-A-
Matic the stockholders and the management
did nothing unethieal in obtaining new busi-
ness or in holding old business., As you know,
they are now known as AR.A. Service and
Judge Haynsworth is not a stockholder in the
present company, I had the greatest regard
for Carolina Vend-A-Matic, its employees,
and its management for the ethical manner
In which they conducted business. If all the
other companies or competitors could come
together around a conference table I am sure
they would feel that the good polnts of Caro-
Iina, in the way in which they conducted
business would certainly overcome and outs
welgh any competitive “jealousy”. All of the
vendors in this area, which at that time were
several In number, had equal opportunity to
obtaln business. We got sorne of the buslness,
others got socme, and Carolina got some.
Judge Haynsworth to my knowledge was
hever an officer of Carollna Vend-A-Matie
and at no tlme used his position to gain new
business. To the best of my knowledgse the
Presidents of Caroline Vend-A-Matie were
Francis Marion and Gene Bryant.

The persons who were the stockholders of
Carolina are well known to me. They are men
al great means who are honorable and re-
spectable business men who would never
stoop to galning wealth by using their posi-
tion or thelr influence in unethical measures

The reason that Caroline and mpyself snd
others have grown and gained In the vending
industry is due largely and for the most part
to the change in the times in the textile
industry. The textile plants approacbed vend-
ing seeKing more modern means 0 feed thelr
people. They heeded betier quelty food, with
less time involved in feeding in order to gall
through production. The textile plants ar
looking out for their people. The business &
galned through competitive bidding. A tex-
tile firm will often have as many as five %0



October 13, 1969

twenty bids on which to base thelr decislon.
These bids are reviewed by employee commit-
tees, personnel, and management in order to
come to & decislon in the best interest of all
concerned. This leaves little room for per-
sonal or political gain,

My reason for writing this Ietter is that I
call no longer 8it still and see the charges
belng made by the news media and the at-
tempta by them and others to dig Into the
past and use facts In such a way as to throw
reflectlion on Judge Haynsworth with no
knowledge of the person whom they are talk-
Ing against or the great injustice which they
are doing to our nation. It seems that per-
sonal and political gain is clouding the minds
of some and closing their eyes to the truth.
Now is not the time for self, we must put our
nation first and our nation needs a good
Supreme Court.

We have been visited recently by a Char-
lotte reporter who asked questions regarding
Judge Haynsworth’s past vending affilla-
tlops. COne of his questions dealt with
whether or not Carolina Vend-A-Matic had
the vending for the Deering-Milllken Plant in
Darlington, South Carolina, My reply to him
was that at that tirne neither I nor Carolina
could go beyond our own county because of
our vohime of business and that it was some
years later that we were able to spread into
other areas within our state.

The dignlty and reputation of a man like
Judge Haynsworth must and will e spoken
with truth. The people of this nation should
be proud to have 2 man of his character in
the Bupreme Court, I, personally and whole-
heartedly, support President Nixon’s cholce
of this man; but, Benator, it will be a grave
injustice it his record is not wiped clean be-
fore his appointment and it must be done by
people who know hirn and who have been In
contact with him. People from other states
and in other capacities should not be judging
8 matr for their own benefits,

My omnly aim in writing this letter is to see
that the reputation of this man does not fall
lnto the hands of a few and to do my part to
see that he becomes a part of the Supreme
Court of the United States. I would be willing
for and would urge you to use this letter, any
or all of 1, at your discretion before the
Judiciary Committee ar in any other way it
might be beneficial to Judge Haynsworth’s
eppointment and this nation. I will also be
evallable, at my own expense, to come to
Washington and appear before the committee
oh his matter, We need Judge Haynsworth
in the 8upreme Court and we need the slate
wiped clean. Please use this letter to that end.

Bincerely,
ALER KIRIAKIDES, Jr.

ATLAS VENDING Co., INC.,
Greenville, §.C., Octoder 6, 1969,
Re: Judge Clement F, Haynsworth, Jr,
Hon, JAMES O, EASTLAND,
Chairman, Sonate Judiclery Committee, New
Senate Office Building, Washington, D.C.

DEaR SENaTOR EASTLAND; Sometime ago I
wrote 0 Senator Thutrmond ahd to Senator
Holllngs about the slanders which are belng
clrculated in the press about Judge Hayns-
worth and Carclina Vend-A-Matic Company.
I am disappointed that those letters did not
get into the record of the hearings, ss I am
now informed. I am s0 disturbed about the
matter, however, that I, at least, want you to
know about it.

I have been in the vending business In
Greenville for many years. I operate com-
plete food vending services in many indus-
trial plants. Many of them are textile plante,
for that 18 atill the principal Industry in the
area. A number of my installations are in
pPlants efiliated with Deering-Mtlliken,

Because of the growing recognition that
vending services provide the most pleasant
and most efficlent means of providing food
and refreshment for industrial employees, the
induatry throughout the United Btates has
experienced phenomenal growth. In  the
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Southeast general industrial expansion hes
made the growth of all vending companies
even more spectacular, The experience of Car-
oling Vend-A-Matic was not 1o the least
unique to it. My own business experienced
comparable growth. A vending business in
Bpartanburg, Just thirty miles to the West,
had simillar experiences. It 1s simply the case
of having a servioe to offer at a time of a rap-
idly rising demand for that service,

While all of the vending services in this
Rrea have prospered, the competition has
heen Keen. I competed with Carolina Vend-
A-Matic for locatlons in textile plants and
other industrial plants, Sometimes I got the
business; sometimes they got the business;
sometimes somebody else got it.

The practice in the area was to make these
awards on the basis of open bidding. The
business was awarded after s careful compar-
ison of the bids. Of particular importance
was the locatlon of the plant in relation to
the vending company's service centers and
the existence and locatlon of a comunissary
operated by the vending company, If, consid-
erihg all of these factors, an appralsal of the
bids would show that I was the one in posi-
tion to render the best service; I got the busi-
ness; if not, it went to the bidder who was.

This business was not developed on the
basls of anyone using anyone’s infiuence on
anybody. I know that Judge Haynsworth’s
hame was never used in an attempt to in.
fluence anybody. As a very active compeil-
tor, I knew what was going on in the busi-
ness, and I would have heard of 1t If it had
been. Carolina Vend-A-Matio under the di-
rection of Mr., Wade Dennis operated in an
honest and honorable fashion, They did a
good job and were tough competition, but T
and the other competitors had nothing to
complain about it.

I do resent all of the aspersions being cast
upon the industry as a whole, upon Carolina
Vend-A-Matic. and the attempts to reflect
upon Judge Haynsworth’s character and
reputation. I have known him since we were
boys together, He 15 an honorable man fully
deserving the very high reputation he has
enjoyed until some people with their very
unjustified slahders have attempted to im-
palr it

I would be very happy to come to Wash-
Ington to discuss thls matter with you and
the members of the Committes, or with
anyone else with whom you would like me
to talk, but I do think that someone should
speak up and tell the truth In the face of
all of the misinformation being circulated in
the press.

Yours very truly,
ALEX KIRIARIDES, JT.,
President.

Mr. COOK. Mr. President, one may
hope that this is not the sort of reasoning
process which will commend itself to the
Senate Judiciary Commlttee, or to any
other deliberative body which seeks to
proceed in a rational manner.

Insofar as the six other cases involv-
ing purported customers of Carolina
Vend-A-Matic referred to in Senator
Bavy’s statement, the conclusion is in-
escapable that the judge was equally un-
der a duty to sit in these ¢ases as he was
in the case involving Darlington Corp.
It is worth noting parenthetically that
the inclusion in this group of cases of the
Kent Manufacturing Corp. appears to
have been a mistake. There appears to be
no connection between Kent Manufac-
turing Corp.,, a Maryland corporation
which manufactures fireworks, and was
the litigant referred to by Senator BayH,
and the Kent Manufacturing Co., a
woolens manufacturer in Pennsylvanis
which operated the Runnymeade plant
in Pickens, S.C.
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I turn now to Senator Bayn’'s claim that
Judge Haynsworth should have disquali-
fied himself in five cases in which he sat
during his 12 years as a judge of the
court of appeals, because, according to
the “bill of particulars,” “he had a sub=
stantial stock interest ln litipants before
him.” One of these cases is the Bruns-
wick case, to which I will come In a mo-
ment; the others are Farrow v. Grace
Lines, Inc., 381 P, 2d 380 (1967), Merck v.
Olin Mathieson Chemical Corp,, 253 F, 2d
152 (19568), Darter v. Greenville Commiu-
nity Holel Corp., 301 F, 2d 70 (1962), and
Donohue v. Maryland Casually Co., 363
P, 24 442 (1966) . Senator BayH does not
say what he means by *“a substantial
stock interest in litigants”; but I think
it important to present to the Senate
precisely what the facts were in each of
these cases. In two of themn—Grace Lines
and Donohue—the judge did not hold
stock in the party litigant, but he held a
small amount of stock in a corporation
which in turn had g controlling interest
in the litigant. In Merck, I have been un-
able to find even this type of connection
between a litieant and any company in
which the judge held shares. Here are
the facts with respect to these five cases:

Benator Baya claims that Judge
Haynsworth had a substantial interest
in the Greenville Community Hotel Corp.
when that corporation appeared before
his court in 1962, In 1962, Judge Hayns-
worth had absolutely no interest in the
Greenville Community Hotel or in any
company having any interest in that cor-
poration. On April 26, 19586, one share of
the Greenville Community Hotel Corp.,
worth $21, was transferred to Judge
Haynsworth so he could be a director of
that corporation, a position he held un-
til he went on the bench in 1857. On New
Year’s Day 1958, he received a check for
15 cents for the 1957 dividend. Thinking
he no longer owned the one share, he
sent the check to Alester G, Furman, Jr.,
who had originally transferred the cne
share to him. Furman returned the
check and Judee Haynsworth listed it on
his tax return. The share was later
transferred to Furman who sold it on
August 1, 1959, for the same $21, Yet
Senator BayH claims Judge Haynsworth
had a substantial interest in the corpora-
fion in 1982,

Senator Bave also charges that Judge
Haynsworth had a substantial interest in
Brunswick Corp. when it appeared be-
fore his court in 1967. Both Judge Win-
ter and Judege Haynsworth testified be-
fore the committee that the court of ap-
peals agreed on the disposition of Bruns-
wick Corp. against Leng on November 10,
1967. While the written opinion In
Brunswick had not yet come down, 1t is
difficult to see how he had any substans
tial interest in the outcome of the case.
Whether Brunswick won or lost the case
could not possibly have made any mate-
rial difference to its stockholders,

Brunswick had outstanding 18,479,969
shares of common stoek. If the full $80,-
000 of future rents for all 7 years of the
unexpired term of the lease had been
recovered by the plaintiff, it would have
only received $90,000 which is less than
12 cent per share of Brunswick’s 18,479,-
969 shares of stock outstanding. This, as
was pointed out in the Judiciary Com-
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mittee, would translate into one-half of
1 cent per share on the 1,000 shares of
stock owned by Judge Haynsworth, or
the grand total of $5.

Senator Bavx clalms that Judde
Haynsworth should have disqualified
himself in 1967 in Farrow against Grace
Lines, Inc. because of his substantial in-
terest in one of the litigants. Judge
Haynsworth owned no stock in Grace
Lines, but he did hold 300 shares of the
parent corporation, W. R. Grace & Co.
Grace Lines, Inc. was one of 53 subsidi-
aries owned by W. R. Grace & Co., and
it contributed less than 7 percent of the
parent company’s 1967 revenue of $1,-
576,000,000. In this same year W. R,
Grace & Co. had 18,252,335 shares of
common stock outstanding, Judge
Haynsworth’s 300 shares gave him a
00001 Interest in the common stock of
this company. Even if the plaintiff’s
claim of $30,000 against Grace Lines had
been awarded, the effect of that judg-
ment on a company with a yearly revenue
of over a billion and a half dollars would
have been extremely minute. Assuming
that the common stockholders were held
solely liable for this amount, such a judg-
ment would have reduced the value of
Judge Haynsworth’s entire holdings by a
grand total of 48 cents.

Judge Haynsworth had no direct in-
terest in either of the litigants in Dono-
hue against Maryland Casualty. He did
own 67 shares of common stock and 200
shares of preferred in American Gen-
eral Insurance Co., & corporation in
which Maryland Casualty was one of at
least 12 subsidiaries. It is of course diffi-
cult to measure the effects of a judgment
against the subsidiary of a corporation
such as American General with total con.
solidated assets of $888,857,336, total in-
come of $356,602,892, and a consolidated
net profit of $26,672,186. It is highly
doubtful that an adverse judement would
have any sufficient effect on Judge
Haynsworth’s fractional interest in such
a maminoth corporation, Indeed, Judge
Haynsworth's interest amounted to
0.0058 percent of the 3,279,558 outstand-
ing shares of preferred and 0.0015 per-
cent of the four and & half million shares
of eommon stock,

Finally, Senator Bayu suggests that
Judge Haynsworth should have disquali-
fled himself in Merck against Olin-
Mathieson Corp. because he owned shares
in Monsanto Chemical Corp. The only
connection hetween Olin Mathieson and
Monsanto I have found in public records
is remote—

Olin-Mathieson was formed in 1854 by
a merger of Oln Industries, Inc., with
Mathieson Chemical Corp. Mathieson
Chemical was formed in 1892 as
Mathieson Alkali Works, Ine,, a producer
of various chemical products. In Sep-
tember 1929, Mathieson Alkali Works
sold its small organic chemical plant lo-
cated at Newark, N.Y., to Monsanto
Chemical Co., for 6,490 shares of Mon-
santo stock. At the time, Monsanto had
398,286 shares of stock outstanding.
Monsanto dismantled the plant and
moved it to St. Louls. During 1929, Monh-
sanhto stock was traded between 96 and
101. Monsanto stock has since split sev-
eral times. T have been unable to deter-
mine if Olin-Mathieson still owns the
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shares received by Mathieson Alkali from
Monsanto ih 1929. If it does, then Olin-
Mathieson and Judge Haynsworth both
own stock in Monsanto—and not by any
fair use of words can Judge Haynsworth
be sald to own an interest in Olin-
Mathieson,

I think it is vital that we consider
these cases in some depth, in the context
of the nearly 3,000 cases in which Judge
Haynsworth sat during the 12 years
that he was a judge of the court of ap-
peals. Indeed, discouraging as the cam-
paign of rumor, Innuendo, and slander
against Judge Haynsworth has been, I
think that many thoughtful people are
seriously concerned about the allegations
of “conflict of interest,” and I think that
perhaps there is an opportunity for some
constructive action by hoth the Senate
Judiciary Committee and the Senate as
a whole in exploring this subject in con-
nection with the confirmation of Judge
Haynsworth. I would suggest that there
are two different points of view on this
question of ‘“‘conflicts of interest”—what
might be called a layman’s point of view
or the commonsense point of view,
on the one hand, and the lawyer’s point
of view on the other. I do not mean to
suggest that these should necessarily
reach different conclusions; indeed, I
would suggest quite the opposite. But I do
sugegest that both methods of approach
to the question can contribute to the dis-
cussion, and to the ultlmate resolution
of the issues which confront us.

Let us start with the layman, What do
we want of our judges?

First, we want no bribery, no corrup-
tion, and no improper use of judicial in-
fluence. There has not only been none
here, but there has not been even the
slightest hint of it, and Senator Bayn’s
bill of particulars so states. I wil] there-
fore not dwell longer on this point.

But we want more than this from our
judees. We do not want them {o be in a
position where it might reasonably he
thoueht that their decision in a par-
ticular case is influenced by the possi-
bility of personal gain resulting from de-
ciding the case one way, as opposed to
dectding it another way. We do not think
that members of the Federal judiciary,
gliven life tenure and income, sworn to
uphold the Constitution and to faithfully
enforce the laws, would in fact bhe in-
fluenced in this manner, but we do not
want them put in a position where any
question can arise. This is the principle
of “confiict of interest’* about which we
have heard so much during the con-
firmation hearings.

If we now analyze these cases upon
which Senator BayH relies In terms of
these commonsense principles, I do not
think that anyone can seriously doubt
that Judee Haynsworth must be given a
clean hill of health, He not only was not
in fact influenced by any personal inter-
est in deciding the eases, but no reason-
able person could think that he was in-
fluenced by such interest,

Now let us turn ig the legal approach
to conflicts of interest. And, make nho
mistake about it, we deal In an area
where there is a governing statute, where
the American Bar Association has pro-
mulgated canons of judiclal ethies, and
where there are decided cases. Senator
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Bayu’s bill of particulars limits itself to
stating conclusions. To deal with a ques-
tion in this way is virtually useless; like
s0 many other areas of the law, careful
analysis is required,

First of all we have g governing stat.
ute, section 455 of title XXVIII, United
States Code. On the question of disquali-
fication for interest, that statute reads
as follows:

Any Justice or judge of the United States
shall disgqualify himself in any case in which
he has a substantia] interest . . .

Now, there are several things that are
worth noting about this language. In the
first place, the basis for disqualification
i not a substantial interest in a litigant,
but a substantial interest in the case it-
self. As a matter of original inquiry, one
would think that a judege considering
whether or not he should disqualify
should take into consideration not merely
the amount of his interest in the Utigant,
but the potential effect on the litigant of
a decision one way or another in the case.

The only case I can find bearing di-
rectly on the point is Lampert v. Hollis
Mausic, Inc., 105 F. SBupp. 3 (1952), in
which a judge of the eastern district of
New York stated that where the amount
of stock in a litigant held by the judge
was minimal, disqualification was not re-
quired under the statute.

I do not think any competent lawyer
would dispute the conclusion that if we
dealt only with the language of the Fed-
eral statute, and the Lampert case, Judge
Haynsworth would not have been re-
quired to disqualify himself in any of
these cases we are discussing.

However, the American Bar Associa-
tlon Canons of Judicial Ethics speaks,
not in terms of the judge having a sub-
stantial interest in the case, but instead
of not “performing or taking part in any
judicial act in which his personal Infer-
ests are involved.” Since we do not find
the word “substantial’’ modifying “inter-
ests” in this language from canon 29, it
is certainly fairly arguable from the lan-
guage itself that a much smaller Interest
would require disqualification under
canon 29 that would require disqualifi-
cation under the Federal statute. T add
that these canons were reviewed, reestab-
lished, and printed only last year—not in
1957, 1958, 1961, or 1962, but In 1968
after these so-called violations occurred.

This brings us right up against a point
which Judge Walsh alluded to in his tes-
timony before the committee, but on
which I have seen almost no publie dis-
cussion since that time. It is raised by
the very natural question,

If the American Bar Association has Im-
posed & stricter standard for disqualification
than that imposed by the federal statute,
why shouldn’t federal judges adhere to fhe
stricter of the two standards?

I think the natural tendency of all of
us at this point is to feel, in effect, that
“nothing is too good for our boys,” and
that therefore the very strictest stand-
ard of disqualification is none too strict
for Federal judees. My considered judz-
ment is that this natural initial reacticn
is entirely wrong, but that it is so very
natural that it has tended to distors the
entire debate on disqualification. Par-
ticipants of the discussion on both sides
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have looked upon judicial disqualifica-
tion as If it were at least In part a matter
of morality, and that therefore the more
& judge disqualified himself, the more
upright and honorable the judge was,

But at least in our Federal system, this
is not so. We have it on the authority of
severa]l Federal courts of appeals that a
judge is obligated to sit in any case in
which he is not disqualified by law. There
are very good reasons for this rule: dis-
qualification can have a disruptive effect
on the normal process of trial and appel-
late review of law suits, and is by no
means & value which is t0 be preferred
over all other values in our judicial
system, The law as developed in the Fed-
eral cases not only does encourage judges
to bend over backward to disqualify
themselves in a case by reason of interest,
but it most emphatically requires each
judge to decide as objectively as he can
whether or not he is disqualified in any
particular case. To the extent, then, that
there is any conflict between the Federal
statute and the American Bar Associa-
tion Canon of Ethiecs, the Federal statute
must prevail.

Senator Baye concludes, without giv-
ing us the benefit of his reasoning, that
Judge Haynsworth violated canon 29
when he sat in these cases, I am not at
all sure that I agree with that conclusion.
Formal opinion No. 170 of the American
Bar Association states that & judge shall
not sit in a case In which he owns stock
in & party litigant. In three of the cases
we are discussing here—Farrow, Merck,
or Donohue—Judge Haynsworth did not
own stock in a party litigant. And in
Greenville Community Hotel, the judge
did not own such stock at any time during
the litigation.

But one may ask, Is not ownership of
stock In a corporation which in turn has
a controlling interest in a party litigant
not the same as the case in which the
judee owns stock in the litigant itself?
No opinlon from the American Bar As-
sociatlon Ethics Commitiee has passed
on this point, and the principal case In
the fleld, Central Pacific Railway Co. v.
Superior Court, 296 Pacific 883, dealing
with the State statute phrased in terms
fimilar to the prohibition of canon 29,
has held otherwise.

I suggest that there are very practical
reasons for drawing some sort of a line
between owmnership in a party litigant,
and awnership of a corporation which
in turn controls a party litigant. For a
Judge to determine whether or not he
owns stock in a corporation which is a
party litigant in his court is & relatively
easy matter; for him to determine
whether or not he owns stock in a cor-
poration which in turn owns stock in
another corporation which is a party
litigant in his court may be far more
difficult.

Farthermore, the effect of an adverse
judgment on a subsidiary corporation
mey be but a drop in the bucket so far
as the parent corporation is concerned.
Por example, the New York Times recent-
ly stated that W. R. Grace & Co.—in
which Judge Haynsworth held 300 shares
at the time he sat in a case involving
Grace Lines, Inc., its subsidiary—has a
total of 99 subsidiaries in the United
States and in foreign countrles.
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How do we msake sense out of all of
this? If there is one point I would like
to make today, it is that the gquestion of
disqualification is not an easy one, with
the governing rule so plain that he who
runs may read. Reasonable people—rea-
sonable lawyers—indeed, reasonable
judges—could reach diametrically op-
posite conclusions in a particular fact
sltuation. Another point which I have al-
ready made will bear repeating—in the
federal system, no merit badges are
given to the judge who reaches over fur-
thest to disqualify himself in a doubtful
situation. Decision in a disqualification
case Is just like any other deciston that
involves the application of governing
principles of law to a particular fact situ-
ation; the judege calls it as he sees it,
without any preference for one result as
opposed to another.

Judge Haynsworth can be subject to
legitimate attack for failure to dis-
qualify himself, in my opinion, only if
his failure to do so in a particular case
represents an unreasonable application
of these standards, The fact that another
Judge might, in the same situation, have
gone the other way sheds no light on
the issue of what was the proper
conclusion,

On the question of whether Judge
Haynsworth can be fauited for failing
to disqualify himself for interest in the
Grace Line and the Donohue cases, I
‘suggest that the answer is a resounding
‘No.ll

In view of the fact situations outlined
above relating to the Merck case and the
case of Darter against Greenville Com-
munity Hotel Corp.,, Senator Bayu’s
charges with respect to these cases can
only be described as trivial.

With respect to the judge’s purchase of
stock in the Brunswick case, he has
frankly confessed to a lapse of memory,
and I think all concur in his judgment
that his purchase of the stock at the time
he did was an error. While he did not
utillze information coming to him in the
judicial capacity for purposes of specu-
lation, his purchase of the stock at the
time he did, without further explanation
from him, eould have given rise to the
appearance of such an improper utiliza-
tion of judicial information,

And in the case of canon 28, which
proscribes utilization of such informa-
tion, there is no countervailing require-
ment which requires him to hew as close
to the line as possible. In purchasing
stock, he must give full latitude not only
to the proscription of canon 26, but to
the appearance that would be created
by conduct which does not itself violate
the canon.

However, remembering that this was
a lapse of memory, not of morality, and
that it must be placed in context of 12
vears on the Federal bench, participating
in nearly 3,000 decisions, it would re-
quire more of a perfectionist than I am,
or than I think more of my fellow Sena-
tors are, to suggest that Brunswick is a
reason for voting against confirmation.

Finally, I turn to the charges of “de-
monstrated lack of candor.”

Benator BavH’s charge of “demon-
strated lack of candor,” suggesting as it
does conduct bordering on perjuring, or
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at least an attempt to conceal damaging
Tacts, 1s & most serious one. Upon analy-
sis, however, reasonable people may well
conclude that if there Is a “demonstrated
lack of candor,’” it is not that of Judge
Haynsworth.

Paragraph I of this portion of Sena-
tor BaYn’s statement is entitled “Denial
of Active Participation in the Business
of Carolina Vend-A-Matic.” However,
the two quotations from the judge’s pres-
entation to the Senate Judiciary Com-
mittee make it crystal clear, in the very
context quoted by Senator Baymx, that
the judge was addressing himself to his
participation In the securing of new
vending machine locations for the com-
pany, and to his detalled knowledge of
speclfic locations of vending machines.
Such an inquiry, as evidenced by the
question of both chairman and Senator
TypINGs, was undoubtedly materlal in
considering the question of whether the
judge should have disqualified himself
In the Darlington Corp. case, since
one of the claims agalnst Judge Hayns-
worth was that he might have let the
prestige of his office be used to Influence
those who had control over the award of
vending machine sites.

However, when we come to the “fact”
under this heading, the fact proven Is
not that Judge Haynsworth knew any-
thing about vending machine sites, but
instead that he regularly received di-
rector’s fees from that corporation until
October 1963, and that the board of
directors had passed & resolution 2
months after the judge’s ascension to
the bench stating generally that directors
had been active in obtaining new loca-
tlons for the company's vending ma-
chines, Judge Haynsworth freely volun-
teered to the committee that he had
received director’s fees, and so the fact
that he did so can scarcely be urged
as showing a ‘“lack of candor” on his
part. The quotation from the corporate
resolution, referring to directors gen-
erally, would not be accepted by any fair-
minded man as contradicting the judge’s
express and detailed statement that he,
at least, played no part in the obtaining
of new business sites.

I have already dealt with the sub-
stance of paragraph II, under the head-
ing of disqualification generally. What-
ever questions of interpretation may he
raised by the question of whether minor
stockholding in a parent corporation re-
guires disqualification when a subsidiary
is a party litigant, that Inquiry is not
advanced hy arguing whether a witness’
particular form of expression can be
stretched to include a subsidiary corpo-
ratlion, as well as one in which stock is
directly owned.

Senator Bayge's paragraph ITI state-
ment gives the impression that Judge
Haynsworth, on September 17, 1969—
during the very time that the hearings
were going on before the Senate Judi-
ciary Committee—testified before a sub-
comrnittee of the Judiciary Commijttee
that he had not retained his director-
ships in Carolina Vend-A-Matic and the
Main Oak Corp. aftier he ascended the
bench in 1957. However, a cursory ex-
amination discloses that the quoted testi-
mony, referred to by Senator TypiNGs in
his examination of Judge Haynsworth
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on September 16, was actually given by
Judge Haynsworth before Senator TyD-
iNGs' subcommitice on June 2, 1969.
Placed in this context, before any issue
had arisen in connection with the Su-
preme Court nomination, a confusion of
dates of resignation is certainly under-
standable,

Lastly, I wish to touch upon Senator
BayH’s charge that Judge Haynsworth
violated canon 26, which prohibits the
making of investments in “enterprises
which are apt to be in litigation in the
court.” The bill of particulars cites sev-
eral cases, and one can only infer from
it that Senator BayH believes that if in
fact a litigant does come before a judge’s
court, whatever the probabhilities of its
doing so0 might have been prior to the
filing of the case, canon 26 is thereby
automatically violated. Such a reading of
the canon is demonstrably nonsense. It
would mean that a judge who sought to
disqualify himself for interest in a case
would be acting too late to save his ethi-
cal reputation, since the mere fact that
a party litigant in which he had an in-
terest was before his court meant that
he should have anticipated the arrival
of the litigant, and sold his stock before
that day arrived. Indeed, Senator BaYH's
expansive construction of the canon
would have it viclated in the case of a
judge of the Court of Appeals for the
Fourth Circuit when in fact the litiga-
tion takes place in the second circuit.
More should not be necessary to show the
frivolous nature of this charge.

We have since the time of Judge
Haynsworth’s nomination witnessed a
wave of opposition to his confirmation,
couched in terms of “conflicts of inter-
est,” but motivated far more by disagree-
ment with some of the decisions he has
rendered as a judge of the Court of Ap-
peals for the Fourth Circuit, Yet, I know
that some of my fellow Senators, while
not questioning his decisions, have bheen
genuinely troubled by these vague and
fll-deflned allegations of “conflict of in-
terest.” I have done my hest to analyze
these charges as scrupulously as possible,
and I have now presented to you the
conclusions which I believe the record
supports. I think Senator Bayn’s bill of
particulars was & significant develop-
ment in the debate over Judge Hayns-
worth's confirmation, because it has
finally enabled those of us who support
him to focus on particular charges, sub-
Ject them to the light of reason, and
thereby show how liitle substance there
is to them, I think the Senate as a whole
wiil conclude, just as the Judiciary Com-
mittee concluded the other day, that the
bill of particulars should be dismissed,
and Judge Haynsworth confirmed to the
high office to which he has been nomi-
nated.

Mr. THURMOND, Mr, President, will
the Senator yield?

Mr. COOK. I yield,

Mr, THURMOND, Mr. President, I
commend the able and distinguished
Senator from the great State of Ken-
tucky for the magnificent presentation
he has made, and for the devastating
answer he has given to those who op-
pose confirming the nomination of Judge
Haynsworth for the Supreme Court. I
hope every Member of this body will
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read his speech. It answers every con-
ceivable question that could be raised
against Judge Haynsworth, and shows
him to be, just as those of uz who come
from South Carolina know him to be, a
manh of character and integrity, a man
who is incorruptible, & man who lives
by & high code of ethics, and a man who
will make this country an able and dis-
tinguished Supreme Court Justice.

The distinguished Senator from Ken-
tucky is to be commended for his ¢ourage
in taking the stand he has taken. He sees
here a man charged wrongfully, and has
attempted to answer the charges: and I
say he has answered themn fully, totally,
and completely, But it takes courage to
stand up against some of the forces op-
posing Judge Haynsworth—which in-
clude some of the most powerful forces
in America today. But right is right, and
right, will prevail,

Those who know Judge Haynsworth
best have the greatest respect for him as
& man, as a lawyer, and as a distin-
guished judege. The members of the
South Carolina har know him to be a
man of high ethies and unimpeachsable
character, and s man who, hefore his
appointment to the cireuit eourt of ap-
peals, was one of the outstanding lawyers
in the United States.

Judge Haynsworth has made an envi-
able record upon the c¢ireuit court of
appeals. In doing so, he has not pleased
some of the forces which oppose him, Of
course not. His decisions have been for
them and against them. He has traveled
the middle of the road. He has been ob-
jective. He has been neutral, 80 to gpeak,
in taking either side of a philosophy.

The fact that the county officials, of
their own volition and at no one’'s re-
quest, have endorsed this distinguished
lawyer and judge to be a member of the
Supreme Court, when they have t¢ run
before the people, and 98 percent of them
know their very political lives are at
stake, to my mind speaks very highly
for Judge Haynsworth. The members of
the Fourth Circuit Court of Appeals, hone
of whom other than Judge Haynsworth
come from South Carolina, have unani-
mously endorsed him. Even since these
attacks have been made upon him, they
have studied the record on the alleged
conflicts of interest and the alleged vio-
lations of the code of ethics, and have
unanimously, every one of them, en-
dorsed him. These are outstanding men
in this Nation, and outstanding lawyers.
They would not put their personal repu-
tations on the block if they did not feel
that an injustice was being done to this
fine lawyer and distinguished judge.

Moreover, the American Bar Associa-
tion, upon reading and learning about
the various charges brought against this
distinguished gentleman, went back In
session, 1 helieve yesterday, and con-
sidered categorically every charge made
against him. They have turned them all
down, and reiterated their previous po-
sition that Judge Haynsworth’s appoint-
ment should be confirmed,

Mr. President, I again commend my
distinguished friend and colleague from
Kentucky, with whom I have the pleas-
ure of serving upon the Committee on the
Judiciary, and to say to him that the
stand he is taking is a high stand, a stand
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on the high road, and a stand for states.
manship and truth,

Mr, HOLLINGS, Mr. President, will the
Senator from Kentucky yield?

Mr. COOK, I yield to the junlor Sen-
ator from South Carolina.

Mr, HOLLINGS. Mr. President, I wish
to express my personal gratitute for the
stand taken by the distinguished june
ior Senator from Kentucky, in the light
of the record made before him. I allude,
of course, to the sighificance of the tim-
ing of this particular stand by a Senator
who, for the good of this body if for no
other reason might well be disposed to
let this matter pass without comment.

Specifically, the Senator from Ken-
tucky took his stand at a time when the
chairman of the Demoeratic Party has
taken a party position against the con-
firmation of this appointment, He takes
his stand at a time when certain seg.
ments of the leadership in his own party
have requested the President to withdraw
the appointment, and at a time when far
more sehior, and highly respected, Mem-
bers of this body have joined In that
request for withdrawal,

Thereiore, the Senator from Kentucky
could not have taken the stand he has
taken lightly. I am sure that, on the con-
trary, having sat as a member of the
Committee on the Judiciary and listened
to all the witnesses, and having reviewed
the record, his conscience would not, per~
mit him to sit silent, longer,

He has gone into every facet of thls
case. He is interested, as am I, in public
confidence in the U.S. Supreme Coutt.
I am sure this distinguilshed Senator
would feel as I do that if a competent,
outstanding appointment were made
from his State, and subjected to charges
of wrongdoing loud and long; and if it
were a fact that he had been subjected
to such charges without exploring the
truth, without getting into the facts, ke
would resolve that to allow that situa-
tion to g0 by the board unchallenged
would be demeaning to the Court itself,
and, more than anything else, to the
reputation of the U.S. Senate as the
greatest deliberative body in the world

80, I express my admiration for the
courage of the Senator from Eentucky.

Specifically the Senator referred in his
statement to the increase in sales of the
Caroling Vend-A-Matic Co. I will make
only a few comments. To refer to the ree-
ord, at the time that Judge Haynsworih
was asked about this matter, he an-
swered, “I am a lawyer and not a sales-
man.”

The inference and the innuendo is that
after the judge was elevated to the
beneh, by the use af his influence he in-
creased the sales of the vending com-
pany. It is an absolutely false statement

The fact is otherwise. From 1949 {0
1963, I traveled hundreds of thousands of
miles in the United States seeking new
industry for South Carolina. You name
the State, and I was there. We obtained
$1 billion in new industry and many
thousands of new jobs as a result.

At no time did Judge Haynsworth ever
confer with me with respect to any in-
dustry in South Carolina. He had served
as an attorney prior to that time. How-
ever, in 1957 he had left his firm and
became a member of the Fourth Circuit
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Court of Appeals. Many new industries
and jobs were secured prior to and dur-
ing his tenure on the bench and never
did he have any role. Additionelly, the
1954 decision was being felt by industry
in the South with respect to segregated
feeding facilities, The industry in toto
did away with what we used to call the
gtoke wagons that would carry around
soda pop, sweetbreads, and everything
else to those employees of industries. It
was an approach to integrated feeding.

The result was that—and not just
when the judee went on the hench—
that every vending company increased
its sales in South Carolina.

I thank the Senator from Kentucky
for including the letters written to both
the Senator from Mississippi (Mr. EasT-
Lanp) and me by Alex Kiriskides, Jr.,
of Atlas Vending Co., Inc,, the major
competitor of Carolina Vend-A-Matic,
which contain the true historical facts
on the matter of the growth of all vend-
ing business in South Carolina,

One would hope that Senators and
mature men would confine themselves in
the making of their judgment on the
facts themselves and not on innuendos.

The fact is that at no time was any
unethical econduct or influence exerted
on the part of Judge Haynsworth with
respect to the vending buslness. It was
a matter of competitive bidding.

That is the only thing in the record.
The Senator from Indiana says that
Judge Haynsworth went on the hench
and the sales increased; ergo, the judge
used his judicial capacity to influence the
saleg. It is a completely false statement.

If the Senator fromm Kentucky would
please refer to the section of the “bill of
particulars” entitled “Demonstrated Lack
of Candor,” authored by Senator BayH.
This section suggests conduct bordering
on perjury, and is a most serious charge.

For the past several weeks, has the
Senator, as a participatlng member of
the Committee on the Judiciary, ever had
the feeling that Judge Haynsworth was
not leaning over backward toward g full
disclosure of all iInformation to the Judi-
ciary Committee?

Mr, COOK. As a mafter of fact, at all
times he gave us everything he could.
There was some discussion and an ap-
parent feeling on the part of the distin-
gulshed Senator from Indiana (Mr,
Bayr) that he was not getting all he
wanted. However, I can only say that
when we are calling for corporate regs
ords of a corporation that the judge has
had nothing to do with since the early
sixties, it is not possible to get all the
hooks and records unless the commitiee
subpenas the records. Without subpena,
people are not going to give the commit-
tee everything it wants. Judge Hayns-
worth had nothing to do with the busi-
ness at that time,

In talking about Carolina Vend-A-
Matic, If Judge Haynsworth had been a
better and more intelligent investor,
when he sold his interest in Carolina
Vend-A-Matic in 1964 for, I think it was,
$450,000—and we all understand that is
8 tremendous amount of money—he
would have kept the stock in the new
corporation, ARA, because the same
holdings today that he sold for less than
2 half million dollars would have been
worth $1,650,000 in today's market.
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Mr. HOLLINGS. Is it not a fact, with
respect to the matter of insensitivity be-
ing charged to the judge, that up until
the 1963 Judicial Conference which
adopted a resolution restricting appeliate
judges from participating as directors
and officers in publicly held eorporations,
that many judeges served as officers or
directors of publicly held corporations
until the fall of 19637

Mr. COOK. It is a fact that many
judges had to retire from such positions
in major corporations at that time.

Mr. HOLLINGS. Senator, ig it not a
fact that in 1857, due to his sensitivity,
Judge Haynsworth resigned from his
post as en officer-director of publicly
held corporations and only retained his
position in two eclosely held private cor-
porations plug one small trusteeship?

Mr, COOK, The Senator is correct,

Mr, HOLLINGS. Mr. President, is it
not a fact that when the policy came
from the Judicial Conference with re-
spect to not holding posts as officer or
director, because of the sensitivity of
Judege Haynsworth, he resigned as offi-
cer and director of all publicly held cor-
porations and also sold all of his stock at
a price which reflects a loss in today’s
market of $1 million?

Mr. COOK. The Senator is correct.

Mr. HOLLINGS. Is it not a fact that
in 1963, due to the sensitivity of Judee
Haynsworth, after Judge Sobeloff and
his group had fully investigated and ex-
onerated the judge concerning the accu-
sations with respect to lack of propriety,
disqualification, and even bribery, in the
Carolina Vend-A-Matic matter, at the
behest of Judge Haynsworth, he said,
“No, I want you to also refer it to the
Justice Department.”

Mr. COOK. The Senator is correct. I
might suggest to the Senator and to the
others who would listen to the debate
that I am not sure where we go from
here,

I am not sure whether we should say
to the Judges of the United States, “Sell
all your stocks. Don’t hold any.” Perhaps
the loglcal thing to de is to tell them,
“If you have money, invest it in U.B.
bonds.”

Now at the district level, a large num-
ber of the cases coming before the court
involve the United States as a defendant.
Suppose someone were to flle suit claim-
ing that this country had misused its au-
thority. The result would be that all of
the certificates and bonds would be put
in jeopardy.

Would we then have to find someone
who could sit on such a case because all
of the judges would have invested in
bonds and would not be able to sit?

Mr. HOLLINGS. The Senator ls cor-
rect, With respect to an appellate body,
the Senator served in a judicial branch
of our Government as an outstanding
judge. As an appellate judge, is it not
a fact that one of the complaints we
have as trial attorneys in going up on
appeal to the circuit court of appeals does
not concern the holding of a stock in-
terest by a judge, but the general per-
suasion where they jockey the panels
where we find, for example, that three
corporate judeges have been placed on
the panel to hear a corporation matter?

Mr, COOK, Well, it has been known
to happen; yes,
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Mr. HOLLINGS, That has happened
to me, prior to Judge Haynsworth tak-
ing over in that distriet,

Was he not praised by the Senater
from Maryland (Mr. TypinGs), work-
ing on his Subcommittee on Improve-
ments in Judicial Machinery, as a leader
toward developing the random panel
selection in the fourth circuit?

Mr. COOK. Yes.

As a matter of fact, let me cite an
example.

Mr. HOLLINGS. I wish the Senator
would elaborate on that, for the beneflf
of Senators.

Mr, COOXK. I should like to give an
example, because I think it is inter-
esting.

We checked the records when he sat
on these cases, and examined the charges
of the various representatives of the
AFL-CI10.,

But I might suggest that had they
looked at when Judge Haynsworth sat
on Farrow against Grace Lines, they
would have had found that if he had re-
moved himself from that case, he would
have to be assigned to two labor cases,
And had he done so, the charge prob-
ably would have been made that he had
gone out of his way to remove himself
from insignificant cases to put himself
on cases involving labor unions.

Mr, HOLLINGS. Is that not the best
authority and the best testlmony that
he had a duty to sit on the so-called
Carolina Vend-a-Matic case; that there
was no option; that he had a duty to
do s0?

Mr. COOK. If I may correct the Sen-
ator—he should have sat on Darlington
Mig. Co. against NLRE.

Mr. HOLLINGS. Finally, with respect
to appearances, they are merely impres-
sions as gained from some or a few of the
facts. That is all an appearance is. Is it
not true, that when all the facts are in,
no longer does the appearance subsist,
but we refer to all the facts as that exist{?
And is that not our duty as Senators?
Because people can raise questions and
blow smoke and make charges, is it not
our duty, as Senators, t0 look hehind
that and see all the facts and get the
truth, rather than sit back and say that
because of all these appearances his ef-
fectiveness is ruined? Is it not our duty
to review and find these facts and bring
the truth to this body, so that we can
do justice not only to this appointment
but alse to this body and to the S8upreme
Court?

Mr. COOK, That is so.

Mr. HOLLINGS. I appreciate the Sen-
ator from Kentucky doing that this
morning,

Mr. COOK. I say to the Senator from
South Carolina that, oddly enough,
there are many fields, particularly the
fields of civil rights, in which Judge
Haynsworth and I do hot have a great
deal in common. But this has nothing
to do with the decision the Senate must
render. Qur authority is based upon the
authority to advise and consent as cre-
ated by the Constitution, The authority
to appoint was, of course, given to the
President. If it is the responsibility of
this body to now decide that a person
should be gselected on the basis of
whether he fits their ideclogical concep-
tions and not whether he is qualified,
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then I sey we have destroyed that au-
thority in the President. Rather than
destroy it in this case, let us face it the
way we should face it. If we feel that
it is now our responsibility to pick a
candidate because he is a liberal or be-
cause he is a moderate or bhecause he
is & conservative, then let us place before
this body & constitutional amendment to
place in the Senate of the United States
the authority to appoint members of the
Supreme Court of the United States.
Consideration was given to placing this
authority in the Senate but was decided
against.

I might suggest that if we now say
that because this country is moving in
one direction or another, we must deny
a man this seat because he does not
ideologically fit In that pattern, then I
ask the American people, “Is not every
facet of the American society entitled to
be represented on the Court,” even
though I may personaily disagree with
him?

Mr. KENNEDY. Mr. President, will the
Senator yield?

Mr. COOK. I yield.

Mr. KENNEDY, How does the Senator
conceive our responsibility? Are we sup-
posed to be just a rubberstamp to the
President?

Mr. COOK. Not at all.

Mr. KENNEDY. The Constitution
clearly points out that this is a question
of advise and consent. Would the SBena-
tor not agree with me that there is a
different standard that should be applied
in terms of the judiciary than should be
applied, say, to Cabinet officials, whose
term is, in effect, coterminous with that
of the President of the United States?
Does the Senator not agree with me,
therefore, that the kind of review we
would give in a judicial appointment,
and the standard we would apply, would
be different?

Mr. COOK. I agree.

Mr. KEENNEDY. So I gather, from
what the Senator has said, that the
function of the Senate is not to be just a
rubberstamp. Would the Senator not
agree with that as well?

Mr. COOK. I agree with that.

Mr., KENNEDY. Therefore, I gather
from the thrust of the Senator’s arpgu-
ment that we have a responsibility to
exercise our own, independent judg-
ment. Is that not correct?

Mr. COOK. That is correct,

But I would say to the Senator that,
if that be the case, declare it on that
basis, and every man should stand up
and declare it on that basis. But one
should not use another motive or an-
other reason to go around the fact that
one wants it declared on an ideological
basis; and if one does, he should hon-
estly take that position.

The PRESIDING OFFICER (Mr.
HowrriNgs in the chair). The time of the
Senator from Kentucky has expired,

Mr., ERVIN. Mr. President, I ask
unanimous consent that I may ask one
question of the Senator from Kentucky
and make a short statement.

Mr. DOLE. Mr. President, I yield &
minutes of my time to the Senator from
Kentucky.

Mr., ERVIN, I ask the Senator from
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Kentucky if the so-called bill of partic-
ulars, known as the Bayh bill of partic-
ulars, does not consist largely of conclu-
sions rather than facts.

Mr. COOK. It deals totally with con-
clusions.

Mr. ERVIN. And is it not honeycombed
with conclusions that are not supported
by the evidence taken before the com-
mittee?

Mr, COOK. It is.

Mr, ERVIN. I should like to make this
statement: I think the Senator from
Kentucky expressed my only misgiving
concerning Judge Haynsworth, and that
is the fact that he did not have a perfect
memory and that when he purchased the
Brunswick stock, he was forgetful of the
fact that the Brunswick case had been
argued and decided some 8 weeks before,
but the opinion had not been wntten and
had not been handed@ down,

I spent 15 years of my life in discharg-
ing what Walter Malone, the poet judge
of Memphis, Tenn., calied judging one’s
fellow travelers to the tomb. I spent 2
years as judge of a criminal court. I spent
7 vears as a judge of the North Caroling
Superior Court, which is our court of
general jurisdiction and which tries most
important civii and criminal cases. I
spent more than 8 years as an associate
justice of the Supreme Court of North
Carolina. In these various capacities, I
decided or participated in the decision of
thousands of cases.

As a member of the supreme court, I
spent many weeks studying many cases
and writing opinions on them, Out of all
these thousands of cases, if my life de-
pended on it, at this moment I could not
name more than a dozen or so of the
litigants, I can remember the points of
law involved. And this is perfectly nat-
ural, because judges—especially judges
of appellate courts, who never see the
parties litigant—are interested only in
the points of law involved. As a conse-
quence, they do not retain in their minds
the names of the litigants.

As a result of my own experience, it is
periectly understandable to me why
Judge Haynsworth had this unfortunate
lapse of memory. That is the most that
can be said about it. It did not affect his
decision. The decision had already been
made, and it was altogether concurred
in by every member of the court of ap-
peals, as well as by two U.S. dlstrict court
judges—one who had heard it origi-
nally, and one who sat on the court of
appeals and helped to decide it.

Mr. COOK. Certiorari was denied by
the Supreme Court, also.

Mr. ERVIN. I want to commend the
able and eloquent Senator from Ken-
tucky upon a most accurate and illu-
minating exposition of what the testi-
mony revealed in respect to the charges
made against Judge Haynsworth on con-
flict of interest and ethical grounds.

Mr. BAKER. Mr. President, I ask unan-
imous consent that I may proceed for
not to exceed 5 minutes.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered.

Mr. BAKER. Mr. President, may I
take this brief opportunity to commend
the distinguished junior Senator from
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Kentucky for a most thoughtful and
searching and painstaking analysisof g
most difficult problem which confronis
the Senate in performing its constitu.
tional function, the problem of whether
to advise and consent to the nomination
of an Associate Justice of the Suprems
Court by the President of the United
States.

In these brief moments, I have no de-
sire to restate the splendid points made
by the junior Senator from Kentucky.
I would make just these observations, be-
cause I know them firsthand.

Mr, President, I know the junlor Sens
stor from Kentucky to be a junior mem-
ber of the Committee on the Judiciary
and a member of the freshman class of
1969. I know him to serve with gresai
diligence. I know him to be a most consei-
entious, thorough, and painstaking legis-
lator. I know firsthand some of the dilem-
ma he faced in trying to reach his judg-
ment and conclusion in this case. I am
bold enough to suggest it was not an
easy task for a conscientious Member
of this body. I know he listened care-
fully to the testimony before the Com-
mittee on the Judiciary. I know at times
he had doubts. I know at times he was
concerned about some of the charges and
allegations that were made. I know that
on occasion he was Incensed in his pri-
vate way about some of the Innuendo
that flowed from some of the charges
leveled here and elsewhere.

But, Mr. President, I have ohserved
today the product of the deliberatlons
of a great man, and certainly a great
colleague. Rather than taking a rigld
position based on superficial reasons, or
colored reasons determined by philo-
sophical and ideological slant, our most
llustrious and distinguished colleague
did what I commend all of us do, and that
is to examine in detail and depth these
“gppearances” of impropriety. In my
judgment, we should get to the bottom
of the barrel and find out with what
Judge Haynsworth is being charged and
what the facts are, rather than running
with the pack or deciding the matter on
some liberal or conservative bias, lel
alone from some geographical bias,

I believe we should all do as he has
done. We should make the painfu,
gearching analysis that leads us to an
objective judgment, I think we should
stop this business of hiding behind the
cliche of appearances of impropriety
because the appearances of impropriety
dealt with in the canons of judicial ethics
are created by the person himself and
not by a Member of this body. I may
create an appearance of impropriety by
my words and phrases but I suggest thers
is no impropriety that has been per-
petrated by the distinguished designee
for this high post.

Justice Holmes once said, and T be-
lieve that all of us would agree he served
with great distinction on our High Court:

Lawyers and leglslatora have the unheppf
faculty of devoting their entire adult life to
the proposition of shoveling smoke,

I do rot impugn the motives of any o
my colleagues In their diligent and in-
quirlng prosecution of this question of
whether or not we should advise a.nﬁ
consent to the confirmation of the homi-
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nation of Judge Haynsworth. Nor do I
say that they are shoveling smoke, I
rether say we must at all costs guard
against 1t because In the discharge of
this constitutional responsibility, in the
discharge of this higher duty we have
creeted, as a result of the debate in the
Fortas nomination, we cannot afford to
shovel smoke. We have to look at the
facts and never have the facts been more
cogently, clearly, and relatively presented
on this issue than has been done this
morning by the Senator from Kentucky,

I commend the distinguished Senator.

Mr. HRUSKA. Mr, President, I ask
unanimous consent that I may proceed
for 5 minutes.

The PRESIDING OFFICER. Is there
objection? The Chair hears no objection,
and it is s0 ordered,

Mr. HRUSKA. Mr. President, I endorse
whet hes been said by several of our col-
leagues with reference to the distin-
guished part the Junlor Senator from
Kentucky s taking in the consideration
of the nomination of Judge Haynsworth.
He has been perhaps the most falthful in
attendence at the sesslons during the 8
days of hearings hefore the Committee on
the Judiciary. He has shown by his ques-
tlons during the hearings a sincere desire
to bring out all the facts in a fair way,
not out of context. He did not use sus-
picion or Innuendo, or take matters out-
side of the record in which they were
contained. Instead he has made an effort
to elicit and have recorded all the facts.
The remarks made here this moming
likewise show him to be a man who de-
voted & great deal of study to the facts
of this case and to the historical backa-
ground against which they must be con-
sidered.

Mr. President, the so-called bill of par-
ficulars hes been answered on at least
two occasions already. It is golng to be
answered on future occasions because
when the cold analysis of reasoning and
all of the facts are applied to that al-
leged bill of particulars, it will be found
to consist of some things taken out of
context, of some taken outside of the
hearing record, of Inaccuracies of state-
ment, and some of bold and erroneous
eonclusions.

I would not want to detract one lota
from the sincerity, diligence, and the in-
tegrity of the distinguished junior Sena-
tor from Indiana in his efforts to oppose
this nomination. Unfortunately, however,
I cannot accept the bulk of the conclu-
glons and information of the bill of par-
ticulars a5 being founded in faet and fair
Interpretation of facts. In due time in
connection with other matters, I shall ex-
plain in detail the reasons.

Reference has been made to the canons
of ethles again and again as grounds for
attacking this nomination, and reference
will be made In the future. Thiz issue
should be answered. These canons of
ethics, that are recited so often here,
have been in existence between 40 and 45
years. Why Is it that in 1963 that the
Judicial Conference of the United States
bad t0 approve and promulgate a rule
flatly saying no member of the Federal
Judleiary shall sit on a board of directors
or occupy any other office In an corpora-
tlon engaged in business for profit? It
was because the canons of ethics in that
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regard were so unclear and ambiguous
that it remained for the Judicial Confer-
ence in 1963 to clarify them.

Let us consider that title 28, sectlon
455, which prohibits a Federal judee
from particlpating In any case in which
he has a substantial interest. Why was
that amended in 1949 to make it appli-
cable to appellate judges? Up until that
time it applied only to trial judges. The
court did not deem the canon sufficient to
apply to such situations, and the Con-
gress stepped in to deal with it definitely
and without equivocation.

It remained for the Congress and the
firm hand of the Judicial Conference of
the United States to offer judges some
degree of certainty. Until then ambiguity
impaired the ability to perceive the rule,
This question will be explored further,
but I shall suggest now that this reflects
upon the ways in which the canons of
ethics have operated.

In order to create an illusion of recti-
tude, key phrases are being chanted again
and again in discussion of the nomina-
tion, References are made to “appear-
ances of impropriety,” and “every judge
must be beyond approach.” Still another
is, ““He should avoid glving reason Ior
suspiclon of misusing the power of his
office.” The inference is that the nom-
Inee has failed in all these respects.

No man can be without appearance of
impropriety, nor can he bhe beyond re-
proach, nor can he be above suspicion, if
the deficiency is to be found solely in
accusgtions and charges without refer-
ence to whether they are true or untrue.
If they are untrue and without founda-
tion, merit, or relevance, I submit that
they cannot be used to put & man into
a state of reproach or put him under
suspicion, or to give him the appearance
of impropriety.

When we get through with this bill of
particulars, it will be seen that such is
the case with most of the allegations in
that bill.

It would be grossly unfalr to subscribe
to the idea that the mere making of a
statement puts a man under suspicion
or reproach. We cannot refrain from test-
ing the veracity, fairness, and applicabil-
ity of the attacks, charges, diatribes,
and accusations. If, merely because they
have been asserted, attacks make any
nominee guilty, or disqualify him, then
the canons of ethics, standards of ethics,
standards of good behavior have become
instruments of persecution. In fact, it
would be a falr bid to reinstate the In-
stitution of witch-hunting or witchcraft
which I thought we had gotten rid of
300 years ago.

I know of no better way to illustrate
this than to point out that canon 25 is
quoted in the bill of particulars. It says
that a Judge should avoid glving grounds
for any reasonable suspicion that he Is
utillzing the power or prestige of his
office unfairly and improperly,

Then the fantastic conclusion is
reached that the rise in gross sales of the
Vend-A-Matic Co., after Judge Hayns-
worth assumed the Federal bench, Justi-
fled the suspicion that the prestige of his
office was used to promote the well-being
of that corporation.

The record contains no evidence to this
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effect, There is no reference made by
critics to the fact that the vending ma-
chine business in the past 15 years has
been one of the fastest-growing busi-
nesses in America. There is no reference
to the fact that there are other vending
machine companles in that samne area
that prospered In as great or greater
a measure as the Carolina Vend-A-Matic.

Since when are we to make a judg-
ment on the basis of such a suspicion?

If we are governed by such attacks
and upon the suspicion that they create,
then indeed, we are defying the most
fundamental proposition of our jurispru-
dence; namely, that & man is not gullty
until he is proved to be guilty.

Although this presumption of inno-
cence resldes In our criminal laws, let
me suggest that there are some sanctions
even more cruel than 90 days, 6 months,
or 1 year in jail. There is an effort to
apply sanctlons here in these proceed-
ings of conflrmation which are more
cruel than the jail sentence or the fine;
namely, casting discredit upon a judge
who has served with honor and respect
for 12 years on the circuit bench and
before that was engaged in an honorable
and highly respected career as a prac-
tioner of the law.

Viewing Innuendoes, suspicions, re-
proaches, which are sought to be folsted
upon him without proper factual back-
ing, I should think that many men would
rise up in righteous indignation and de-
clare that the Se¢nate of the United
States should not be a party to any such
proceeding, that it is unjustified and not
factual.

Mr. President, once more I commend
the Senator from Kentucky (Mr. Coox)
for the fine job he has done in polnting
out the faets and uncovering errors. His
efforts will certainly be elaborated upon
In greater detail in the days ahead.

Mr. GOLDWATER. Mr. President, I
was amazed, yvesterday afterncon, to he
told by one of the press organizations in
this country to comment on a story In
Newsweek magazine which infers that I
would oppose the appointment of Judge
Haynsworth.

I merely want to put the record
straight. I have no idea where they gath-
ered that information because I have
been going across this Nation for the
past week or so making speech after
speech, and going on television, where I
have backed Judge Haynsworth ail the
way.

I think this is purely a political oh-
jection which has been raised to him,
which I have so stated across America.

Mr. President, I merely wanted the
opportunity to reaffirm on the Senate
floor the fact that I have always sup-
ported Judge Haynsworth and I iniend
to support him.

I ask unanimous consent to have
printed in the REcorp some remarks I
had prepared on the Newsweek article.

There being no objection, the state-
ment was ordered fo be printed In the
REecorp, as follows.

It 18 nothing new in my experience—
and I am sure the same goes for the ma-
Jority of my colleagues—to find 1t necessary
from time to time to put the record stralght
after some Of our more enthusiastlc and
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partisan ax-grinders of the press represent
our alleged views.

Last night I was amazed to have s re-
porter call and tell me that Newsweek maga-
zine was CAIrylng a story quoting me to the
effect that I had called President Nixon
and urged him to withdraw the nomination
of Judge Haynsworth for Associate Justice of
the United States. This is the last issue on
which I ever thought my views might be
mistaken,

For the past two weeks newpspapers, mag-
azines, radio stations and TV commentators
have been calllng my office every day and
asking hew I plahned t0 vote on the Hayhs-
worth nomination. The press representatives
whom I talked to were told that I supported
the President’s nominee 100% and would
vote for his confirmation on the Floor of
the Senate, The same answers were given
to reporters and commentators and other
interested citizens who ingquired of my staff
members on how I would vote,

Where Newsweek magazine dreamed up
the quotes they atirlbuted to me In their
magazine which ls out today I do not know.
T merely want my colleagues to khow that
they were made up out of the whole cloth
and are completely untrue.

Mr. GRIFFIN. Mr. President, regard-
less of the judgment which any Senator
may finally reach with respect to the
nomination of Judege Haynsworth,
no Senator who listened here today
could help but be impressed by the pres-
entation of the distinguished junior Sen-
ator from EKentucky (Mr, Coox).

As he knows, because we have discussed
our views in private, I do not agree with
all his arguments, or all his eonclusions;
but that does not lessen or diminish my
great respect for the dispassionate,
thoughtful, and logical presentation he
has made. He has proven himself to be
a brilliant advocate as well as an able
and distinguished Senator,

Mr. FANNIN. Mr. President, it has been
my pleasure to note the excellent pres-
entation made this morning by the
Benator from Kentucky (Mr. Cook), He
has done a masterly job of putting
cogency in harness with the facts he has
marshaled, and I bhelieve his judicial
experience and objective approach to the
jssue confronting us will stand as a model
of reason,

Particularly, I respect his lack of in-
vective against those with whom he dis-
agrees. It is unfortunate that this mood
is not universally shared by several
Senators who are in opposition to the
President,

In addition, I think the Recorp should
bear an outstanding brief prepared by
Mr. Clark Mollenhoff, deputy counse] to
the President. Mr. Mollenhoff is widely
known and respected in Washington as
a newsman and a lawyer. He is the recip-
ient of the coveted Pulitizer Prize for
excellence in his fleld.

Mr. Mollenhoff, who shares the con-
fldence of many in this Chamber, has
assembled the record of a most compre-
hensive and thorough investigation into
the charges that have been leveled at
Judge Haynsworth. The coneclusion Mr.
President is inescapable. Critics of the
President, still smarting from the publie
embarrassment they suffered over the
unfortunate Fortas affair last year, have
seifed upon almost nonexistent and in-
significant events as a convenient stick
with which to beat the President and his
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supporters. This has, in fact, been pri-
vately admitied to me and to members of
my stafl by some of the most vocal critics
of the President.

In order that we all may have the
benefit of this well-researched and calmly
reasoned information, I ask unanimous
consent that the report by Mr. Mollen-
hoff be printed in the Recorp.

There being no objection, the explana-
tion was ordered to be printed in the
Reconmb, as follows:

EXPLANATION OF THE HATNSWORTH CASE

(By Clark R, Mollenhoff, Deputy Counsel to
the President)

GENERAL POSTURE POSITION

There is no justification for a comparison
of the activities of Judge Clement F, Hayns-
worth with those activities of former Justice
Abe Fortas, that resulted in Fortas submit-
ting his resignation. Those who vontend there
1s any similarity in the ethical questions
raised in connection with Judge Haynsworth
and Justice Fortas silmply have not done their
homework on the facts, Last May, the Amer-~
ican Bar Association, in a letter to Senator
John J. Williams of Delaware, made a finding
that Justice Fortas acted “clearly contrary*
t0 the canons of judlcial ethice in his deal-
Ings with Anencier Louis E. Wolfson.

The AB.A, in the letter to Senator Wil-
llams stated: *“The conduct of Mr. Fortas
while & Supreme Court justice, described in
his statement of the facts, was clearly con-
trary to the canons of judicial ethics even if
he did not and never Intended to intercede or
take part in any legal, administrative ar judi-
cial matters affecting Mr. Wolfson.

Fortes resigned without meaking a public
diselosure of all the facts in this matter.

By contrast, the Haynsworth nomination
has been supported by the AB.A, and his
handling of the Darlington case has beeh
defended by the A.B.A. and other leading au-
thorities on Judicial conflicts of interest
problems.

(8ee detailed statement on Judge Hayns-
worth and Justice Fortas.)

This statement is being issued to focus at-
tention on important aspects of the Hayns-
worth controversy that have been overlooked
or given too little atiention. There has been
wide circulation of false statements, outra-
geous charges and Innuendoes regarding
Judge Clement Haynsworth that have repre-
sented the most viclous character assassina-
tion effort in the last 20 years.

The clearest example of the use of false
statements and innuendoes was the nine-
page “bill of particulars” circulated by Sen-
ator Birch Bayh. Efforts to eounter this in-
accurate and distorted document have been
only partly successful because of the hit-and-
run tactics used by Senator Bayh, and be-
cause of the lack of interest of many news-
men In pursuing the details of the factual,
the legal and the ethical questions involved.

It 1s unfortuhate that there has heen so
little interest in presenting the full factual
details essentinl to exposure of the false
charges and viclous Innuendoes leveled
againgt Judge Haynaworth by Senator Bayh
and others. (This 1s a sharp contrast to the
aggressive manner In which many rightfully
pursued the exposure of a few irresponsible
legislators 15 or 20 years ago.)

Only one network and one local television
commentator have exhibited an interest in a
depth discussion of the cases and issues made
available through the White House during
the last week, Coverage of Senator Marlow
Cook’s “bill of correction” was much too ab-
breviated for full understanding of the “in-
accuracy and misrepresentation” that Sen-
ator Cook characterized “an unjustified at-
tack upon a public official unparalleled in
recent American history.”

Senstor Bayh has refused to debate his
charges with Senator Ernest Hollings, of
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South Cerolina, on national televigion, Sen-
ator Hollings has repeatedly issued the chal-
lenge to Senator Bayh to meet him in debate
on the Haynsworth case “in the name of fair
play and in the interest of the good name of
the Senate.” If Senator Bayh has any faith
in his case, he should not reject this oppor-
tunity for a confrontation on the issues with
Senator Hollings.

Judge Haynsworth has revealed hls finan-
¢ial holdings in a detail that has few if any
parallels in the history of judicial confirma-
tions. Fair play dictates that each area of
cdntroversy be explored in full detall with
continued emphasis on the testimony of
those who have testified or expressed public
confidence in Judge Haynsworth,

in judging the fitness of Judge Hayns-
worth and the validity of the charges leveled
by Benator Bayh, there gshould be emphasis
on these points:

1. President Nixon has examihed the alle-
gations agalnst Judge Haynsworth and in a
letter to Senator Hugh Scott has stated:
“There 18 nothing whatsoever that im-
peaches the inteprity of Judge Haynsworth,
Thete 18 no gquestion as to his competence as
a Judge. There is no proper faulting of his
posture vis-a-vis elvil rights or labor. It
would be very wrong to allow unfounded al-
legations t0 deny this country the distin-
guished service of Judge Haynsworth on the
Supreme Court.”

2, On Friday, October 10, 1869, the six
other judges of the Fourth Circuit, with full
knowledge of the Bayh charges, stated their
“unshaken confidence” in the abdlity, the
honesty, and the integrity of Judge Hayns-
worth. Those judges are Simonh E. Sobelof,
Herbert 8. Boreman, Albert V, Bryan, Har.
rison L. Winter, J. Braxton Craven, Jr,, and
John D. Butezer.

3. Many SBenators who have said they in-
tend to vote against confirmation of Judge
Haynsworth state they have Iound nothing
dishonest or unethical in his record, but feel
compelled to oppose him only “because there
is considerable public doubt about him.” The
public doubt has been created to a large
extent by the continued circulation of false
and misleading statements, and irresponsible
accusations.

4, The apokesman for the American Bar
Assoclation and also & leading authority on
judicial conflicts of Interest have stated that
Judge Haynsworth under the standard fed-
eral rule should not have disqualified him-
gelf, and had a duty t0 sit on the so-called
Darlington cases. Senator Bayh hasg con-
tinued to rehash the Darlington cases and
similer cases despite the vlews of the ABA.
and of a leading authority. (There are in fact
three Darlington cases, and in only one of
these cases did Judge Haynsworth grant the
relief requested by the company. As Senator
Cook noted: “In the final and determinstive
Darlington case, Judge Haynsworth con-
curred in the decision in favor of the
union.”)

5. Senator Cook has fully and adequately
answered, the Bayh sallegations that Judge
Haynsworth should, have disgualified himsell
in at least five cases because of a “‘substan-
tial” atock interest in the litlgant, Exemina-
tion of the records shows Bayh's charges rep-
resent gross distortion of the term '‘substan-
tial" interest, Detalled examination of tbe
facts demonstrates the absurdity of even the
suggestion of 1llegal or unethical conduct by
Judge Haynsworth in these cases, {See the
accompanying information sheets for detals
on these cases.)

6. Senator John J. Williams, of Delaware,
has exploded the so-called Bobby Baker s
pects of the case as unfounded ‘‘guilt by
associatlon.” There is no substance to the
charges. There were three superficlal con-
tacts between Judge Haynsworth and Bobby
Baker, the last one in September, 1056—fire
years before the Bobby Baker scandals broke
into the open.
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CAROLINA VEND=A-MATIC

The Bayh charges of a conflict of interest
involving customers of Carolina Vend-A-
Matio represent ¢ rehash of an issue that
has alreedy been rejected by the testimony
of & representative of the American Bar As-
soclation, as well as by John P, Frank, a lead-
ing authority on conflicts of Interest,

Benator Bayh's repetition of this charge ia
Do more than & continued insinuation that
the increased proflts of Carolina Vend-A-
Matle were in some manner tled to Judge
Haynsworth’s elevation to the Fourth Cir-
cuit Court of Appeals.

Former Federal Judge Loawrence E. Walsh,
chairman ¢f the AB.A. Committes on Judl-
clel Selection, has testified there was “no
conflict of interest in the Darlington case
that would have barred Judge Haynsworth
from sitting and we also concluded that it
was his duty to sit.”

John P, Frank, a leading authority on ju-
Heial disquelification, stated that “under the
standard federal rule Judge Haynsworth had
no alternative whatsoever (in the Darlington
case), It s & Judge's duty to refuse to slt
when he is disqualified, but it is equally his
duty to sit when there is no valid reason not
to ... I do think that it 1s perfectly clear
under the authority that there was literally
no choice whatsoever for Judge Haynsworth
except to participate in that case.”

Senator Bayh makKes no charge that Judge
Haynsworth performed even one question-
able sct to solicit business for the food vend-
Ing firm. He only insinuates that the in-
creased profite of Carolina Vend-A-Matic
must have been somehow related to the fact
that Judge Haynsworth was a federa] judge,

It can be stated that there la no evidence
that Judge Haynsworth ever did one thing to
soliclt business for Carolina Vend-A-Matic.
In fact, all of the evidence is to the contrary.

Judge Haynsworth testified that he did
nothing to promote or aplicit business for
the food vending firm, and that the manage-
ment of the business was left in the hands
of Wade Dennls. That festimony is unchal-
lenged.

The corroboration of Judge Haynsworth's
testimony is impressive:

1. CRrief Judge Sobeloff conducted an In-
vestigation in 1963 to determine the validity
of an allegation that Deering-Milllken pers
sonnel in charge of granting concessions to
vending companies might have known of
Judge Haynsworth’s connection with Caroe-
lina Vend-A-Matic and tended to favor it.
Judge Sobeloff concluded this was emphati-
cally not the case, and there are no facts in
Senator Bayh's statement that contradict
that conclusion in the slightest.

2. Atiorney Generdl Robert F. Hennedy ro-
viewed that case and agreed with the Sobeloff
apinion. Attorney General John Mitchell re-
viewed it and had the same view.

3. Wade Dennis, who became General Man-
sger of Carolina Vend-A-Matlc In 1967, states
that “Judge Haynsworth did not involve
himself In any way in the management or
direction of the company, and inh nho case
did he participate directly or indirectly with
the soticitation of any business, or intervene
in our behalf with any client . . . he would
heve had no way of knowlng what aceount
we served or who we were in the process of
tretng to sell.” Virtually all business was
gained “by sales efforts followed by bidding
among competing companies.”

4. The Dennis statement 18 supported by
the letter from the leading competitor, Alez
Kirlekides, Jr.,, of Atlas Vending Company,
Ine,, of Greenviile, South Carolins,.

Eirakldes of Atlas Vending has written &
letter to the Senate Judiclary Commlittee
slating his concern over what he called “the
slanders which are being circulated in the
press asbout Judge Haynsworth and Carolina
Vend-A-Matic,” Kiriakides makes these Im-
portant points:

4, The food vending business in SBouth
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Caroling and in the Unlted States has had a
phenomenal growth, and ‘“‘the experience of
Carolina Vend-A-Matic was not in the Ieast
unique to it.”

b. His own business, Atlas Vending, expe-
rlenced comparable growth, as did othexs in
the area.

c¢. He competed with Carolina Vend-A-
Matic for locations in textile plants and other
industrial plants, and the practice in the
area was to make the awards on the basis of
open bidding.

d. The business was not developed on the
basis of any one uging anyone’s influence on
anybody. “I know that Judge Haynsworth's
name was never used In sn attempt to in-
fluence anybody,” Kirlakides said, “As a very
active eompetltor, I knew what was going on
in the business, and I would have heard of
1t if it had been.”

e, “Carolina Vend-A-Matic under the di-
rection of Mr. Wade Denhls operated In ah
honest and honorable fashion,” Kirlakides
said. He is willing to speak up to stop the
“unjustified slanders" of Judge Haynsworth.

Senator Bayh has not produced any evi-
dence to contradict this record, If he has it,
he should have produced it.

The same principle applies to Bayh's con-
tentions that there was sotne “conflict of in-
terest” in Judge Haynsworth sitting on cases
Involving six other “customers” of Carolina
Vend-A=-Matic. The Bayh cases follow:

1. Homelite v, Trywilk Realty Co,, Inec,, 272
F24d 688 (1959) Gross gales to Homelite by
CVAM in 1959 totaled $15,0567.22.

2. Eent Mig. Corp. v. Commlssioner ¢f In-
ternal Revenue 288 F2d 812 (1961) CVAM
gross sales to Runnymeade, & subsidiary of
Kent, in 1061, totaled $21,323.63,

(It {8 worth noting that the incluslonh of
Kent Manufacturlng Corporation in this
group was & mistake, There i1s no connec-
tlon between Kent Manufacturing, a Mary-
land corporation which manufactures flre-
works which was the litigant mentioned by
Senator Bayh, and the Kent Manufacturer In
Pennsylvania which operated the Runny-
meade plant in Pickens, S8outh Carolina.)

3. Textlle Workers Union of America v,
Cone Mills Corp, 268 F2d 920 (1859). CVAM
gross sales to Cone Mills and its subsid-
laries Cearlisle Mill and TUnion Bleachery In
1859 totaled $07,367.12.

4. Leesona Corp. v. Cotwool Mfg. Corp,
Deering Milllken Research Corp., and Whitin
Machine Works 316 F2d 896 (1863) CVAM
gross sales to Deering Milllken plants In 1963
totaled $100,000.

5. Leesona Corp v. Cotwool Mfg. Corp.,
Deering Milllken Research Corp., and Whitin
Machine Works 308 F2d 886 (1962) CVAM
gross sales to Deering Milliken in 1963 totaled
850,000,

6. Textlle Workers Union of America v.
Cone Mills 290 F2d 821 (19681) CVAM gross
sales to Cone Mills and its subsidiaries in
1861 totaled $174,314.92.

We agree with Benator Cook's commente
on these cases:

“Hent Manujacturing Corporation v. Com-
missioner of Interngl Revenue should be
summarily dismissed because as I pointed
out CVAM had never had direct or indirect
business deallngs with the litigant Kent
Manufscturing Corporatlon or with any
other company or Individueal assoclated with
that company. This serious yet completely
untrie accusation is another of the tactics
used to discredit Judge Haynsworth by pub-
lication of false information.

“There are two Teztile Workers Union of
Americe v. Cone Mills Corporation cases
listed by the "Bill of Particulars.” In botk of
these cases Judge Haynsworth voted against
the company and in favor of the uniom,

“There are also two Leesona Corporalion
v. Cotwool Manufecturing Corporgtion cases
listed. In both, only procedural Questions
were ralsed, and Judge Haynsworth merely af-
firmed the Distriet Court’s declsion whileh

29561

required the proceedings which had been
begun in South Carolina to wait until a
related case in Massachusetts had been con-
cluded.

“In Homelile v. Trywilk Really Company,
Incorporated, Judge Haynsworth did rule in
favor of the company allowing it to rescind
B lease agreement made with Trywilk Realty
slnce the recliy company had fraudulently
represented to Homelite that the partially
consttucted building leased by it had sewer
connections.

The conclusion ls inescapable that Judge
Haynsworth had an equal duty to sit on all
of these cases lhvolving purported custoin-
ers of Carolina vend-a-matic a8 in the Dar-
lington Corporation case. There 1§ ho rea=
son to believe that the testimony of the
ABA or of such leading “conflicts” experts
as John Frank would be any dlfferent on
any of these cases.

FIVE CASES OF “SUBSTANTIAL INTEREST”

Bayh’s charge that there are “at least five
cases” In which Judge Haynsworth held a
financial interest ‘‘substantlal enough” %o
require disquelification under 28 USC 4566
and to ‘'constitute Impropriety” under the
canons of judicial ethics,

1. Brunswick Corp. v. Long 382 F2d 348
(1967}

A technical mistake. The Circuit Court
unanhimously agreed to a disposition of the
case on all issues on November 10, 1967.
‘While the written opinion did not come
down until February 3, 1068, it is dificult to
see how Judge Haynsworth could have had
any substantial interest in the outcome of
the case when he bought stock In December,
1967.

Whether Brunswick won or lost the case
could not possibly have made any masalerial
difference to its stockholders, and I have
heard no allegation that there was any man-
ner in which Judge Haynsworth could have
enriched himself wunjustly through this
stock purchase.

Senater Cook noted the insignificance of
the case (even if the whole $90,000 had been
recovered), It would have been less than
ohe-half cent per chare on Brunswick's
18,479,069 eshares of outstanding stock or
less than 85 on the 1,000 sbares of atock
Judge Haynsworth purchased.

2. Farrow v. Grace Lines, Inc. 381 F2d 380
(1867)

There was ho substantlal interest in the
litigant, Grace Lines., There was no direct
interest in the stock of the litigant, Judge
Haynsworth held 300 shares of stock in W. R.
Grace & Co,, and Grace Lines was one of 53
subsidiaries owned by W, R. Grace. Grace
Lines contributed less than seven percent tO
the parent company's 1967 revenue of
$1,576,000,000,

An award of the entire 330,000 demanded
would have been insignificant. Assume the
whole judgment, and assume common atock-
holders liable, it would have reduced Judge
Haynsworth's holding by 48 cents, In fact, it
was & 300 judgment by =a lower court Jury
that was simply upheld by a unanimous
opinion in the Fourth Cireuit.

3. Merck v, Olin Mathieson Chemical
Corporation 253 F2d 156 (1958)

Senator Bayh suggested that Judge Hayns-
worth was engaged In fllegal and unethical
conduct in taking part in a c¢ate in which
he had a “substantial interest” in one of the
litigants, The truth is that Judge Haynhs-
worth never owned any Merck stock and
never owned any Olin Mathieson stock,
Bayh now says his staff researcher misread
& business transaction, and that this charge
“is an error.”

4. Darter v. Greenville Community Hotel
Corp. 301 F2d 70 (1962)

See the memorandum attached noting that

Judge Haynswerth had no stock in Green-
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wille Community Hotel Corp, in 1862, and
had held no stock since 18568,

The case of the Greenville Community
Hotel Corporation demonstrates the absurd-
ity of Benator Payh’s allegations that Judge
Haynsworth was Involved in conflicts of in-
terest because of & substantial interest in
corporations that had business before his
court.

Senator Bayh charged that Judge Hayns-
worth had “a substantial interest” in the
Greenvllle Community Hotel Corporation at
a time that the Corporation came before his
eourt in 1962,

We can state categorically that Judge
Haynsworth had abaplutely no Interest in
the Greenvllle Community Hotel Corpora-
tion or in any company having any interest
in that corporation in 1862. The facts are;

On April 26, 1956, hefore the Judge was
on the Court, one share of the Greenville
Community Hotel Corporatlon stock worth
only $21 was transferred to Judge Hayns-
worth so0 he could be a director of that cor-
poration, He held that position until he
went on the bench in 1057. On January 1,
19058, & short time after he went on the
bench, he did receive a check for 15 cents
for the 1957 dividend.

Judge Haynsworth, thinking he no longer
owned that one share of stock, sent the
check to Alester G. Furman, Jr., who had
traneferred the one share of stock to him
two years earller, Furman then returned the
16-cent check to Judge Haynsworth and
Judge Haynsworth llsted that 16-cent check
a3 income on his tax return. That share was
later transferred to Fuurman, who sold it on
August 1, 1859, for $21, Yet, here in October
of 1969, Senator Bayh is charging that Judge
Haynsworth had & substantial interest n the
corporation In 1862, 18 in violation of the
law, and is engaged In what he contends is
“impropriety.” Either Senator Bayh did not
know all the facts when he made his state-
ment and was lax if not Irresponsihle 1n
making the charge, or he knew the faots
and deliberately distorted,

This is only one of the thoroughly absurd
cherges that have been made by Senator
Bayh and other critics. Each of these cases
will be dealt with in detall in the days
ahead. It should he apparent to anyone who
examines this charge that Senator Bayh and
other critics are grasping at straws. It is un-
fortunate that they have filled the alr with
&0 many charges that 1t 18 difficult to get
through with an explanation demonstrating
the lack of substance In each of the alleged
“conflict of interest” cases.

5. Donohue v. Maryland Casually Co.
363 F2ed 442 (1966)

8. Maryland Casualty Company v. Baldwin
357 F2d 338 (19686)

(Note: Both cases flve and alz involve
Maryland Casualty Company.)

This slxth case was added after Senator
Bayh was forced to admit error In using the
cases of Merck v. Olin Mathieson Chemical
Corporation and Darter v. Greenville Com-~
munity Hotel Conp.

Benator Bayh contends that Judge Hayns-
worth held a substantial interest In Ameri-
can CGeneral Insurance Co, and should have
disquelified himself in both cases in which
Maryland Casualty Company was 6 litlgant,
because it 18 8 subsidiary of Amerlenn Gen-
eral Insurance.

Judge Haynsworth did own 67 shares of
commaon stock and 200 shares of preferred
stock in American General Insurance Com-
pany, & ceorpomation in which Maryland Cas-
uelty was one of at least twelve aubsidiaries.

It is difficult 0 measure the Impact of &
judpment upon e corporation with total as-
sets of $888,857,336, total lncome of 8356~
602,802, and consolidated net profite of
$26,672,106.

There 1s doubt if an rdverse Judgment
could have any sglgnificant effect on Judge
Haynsworth's fractional inferest In such a
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mammoth corporation. Senator Cook has
pointed cut:

“The Judge has only .0050 percent of the
8,279,660 sharea of preferred stock, and an
even emaller 0016 percent of the 4,500,000
shares of common stock.”

In all of these cases, we have nothing from

Benator Bayh except the general ecantention
that he belleves there was “a substantial in-
terest” In a Utlgant that violated the federal
law, 28 UBC 455, and required dsqualifica-
tion.
“"Unless Senator Bayh ls holding back some
Important evidence, it would appear that all
of his so-called “new charges” are devold of
substance.

He states there 1s no charge of dishonesty
on the part of Judge Haynsworth., He says
the question 18 not whether Judge Hayns-
worth 1s dishonest, but slimply whether Judge
Haynsworth meets “the demanding ethical
standards required of an Assoclate Justice
of the Supreme Court’” If there is lack of
candor, it is not on the part of Judge Hayns-
worth. If there is lack of public confidence
in the judiciary it i3 not becausze of any acts
by Judge Haynsworth.

If there iz lack of confidence in the Judi-
clary it 15 rather because of the elevation of
Abe Fortas to the SBupreme Court, If there
is lack of confidence in the present nominee,
it 1s because of the perfidy of those who have
made false accusations and who continue to
circulate felse Information about Judge
Haynsworth.

JUDGE HAYNEWORTH AND JUSTICE PORTAS

When future historlsns of the Supreme
Court of the United States come to write
about the nomination of Judge Haynsworth
to that court, they are bound to conclude
that one of the most lmportant facts in
connection with the nomination is that it
was mede only three months after the resig-
nation of Justice Fortas from the Supreme
Court. Because of that fact, it was Lnevita-
ble that Judge Haynsworth would be sub-
Jjected to the most microscople scrutiny to
determine whether he should be conflrmed
as & jJustice of the court. So long as that
scrutiny is confined to0 matters which genu-
inely relate to his qualifications to be a Su-
preme Court justice, and does not degen-
erate into reckless character assassination,
one cannot quarrel with this result.

But one must have the most sertous quar-
rel with those who say that because accusa=
tions were made against Justice Fortas, and
he restigned, that therefore singe accusations
have been made agalnst Judge Haynsworth,
he should not be confirmed. If our Anglo-
American systemn of justice meanse anything,
it means that & man is judged by facts
which are elther proven or can reasonably
be Inferred, and not on the basis of accusa-~
tions alone, Because of thls, the case of Jus-
tice Fortas differs significantly from the case
of Judge Haynsworth,

Life magazine last spring printed an arti-
cle indicating that Justice Fortas, while a
member of the Supreme Court of the United
States, had recelved a substantial payment
from the Wolfson Family Foundation, Whose
gulding genlus was Louls Wolfson. Although
Justice Fortas returned the money that he
had reecived approximately s year after he
had recelved it, during the intervening pe-
riod of time Louls Wolfson had been investi-
gated by the Becurities and Exchange Coms-
mission, and indicted on numerous criminal
charges by a federal grand jury in New York.
It was further revealed that the money paid
to Justice Fortas had been pald puarsuant to
a contract which had called for payments to
him of $20,000 a year for the remainder of
his life, and for additional payments of #20,=
000 per year after his death to Mrs. Fortas
so long as she should lve.

Justice Fortas 1ssued a statement to the
effect that the money was paid him for as-
sistance that he would render to the family
foundation and its charltable aotivities dur-
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ing the summer recess perlod of the Suprems
Court, but that because of the press or Work,
he had found that he was unable to dis-
charge this obligation, and thersfore re-
turpned the money, He Iurther stated, In hls
letter to Chief Justice Warren, that although
Mr. Wolfson hed on several occaslons sent
him material relating to the former's prob-
lems, and had discussed them with Justice
Fortas, the iatter had not interceded or taken
part in any legal matter affecting Mr. Wolt-
son.

Title 18, § 205, provides in part as follows:

“Whoever, being an officer of the United
Btates In the Executive, Legislative, ar Ju-
dicial Branch of the Government .. . other-
Wise than I the proper discharge of his of-
ficlal duties—

{2) acts as agent or attorney for anyons
before any department, agency, court, court-
marshall, officer . . . in connection with any
proceedings, application, request for a ruling,
or other determination, contract, claim, con«
troversy, charge, accusation, arrest, or other
particular matter in which the United States
is a party or has a direct and substantial
interest—

shall be fined not more than $#10,000 or Im-
prisoned for not more than two years, o
both."*

By reason of all of these facts, Senators on
both sides of the nisle called for an explana-
tlon from Justice Fortas. Feeling that the
two statements issued by the Justice did net
adequately dispel legltimate concern as to
whether there might have been a violation
of this criminal statute, the typieal public
reaction, both inside anhd outside of Congress,
was “explain or resign”.

Justice Fortas chose to resign, and there-
fore any fully inquiry into the circum-
stances of the Wolfson transaction hecame
moot, The ultitmate resclution of the gues-
tion was made, not by the Senate, but by
Justice Fortas himself.

In the case of Judge Haynsworth, charges
have been made that he failed to disgqualify
himeself in cases before his court In which
he hed & “substantisl Interest”. Title XXVIII,
§ 465 of the United States Code provides as
follows:

“Any Justice or judge of the United States
shall disqualify himself in any case in which
he has a substantial interest . .. or is 80
related to or connected with any party or his
attorney es to render it improper, in his opin-
lon, for him to sit on the trial, appeal, or
other proceeding therein.”

Judge Haynsworth, like Justice Fortas, has
been asked hy the Senate Judiciary Commit-
tee to explain the circumstances surround-
ing these charges.

Unlike Justice Fortas, however, Judge
Haynsworth has mede the fullest sort of dis-
closure, not mereiy of facts and records in-
volving his judicial activities in any way,
but of facts and records pertaining to pri-
vate business transactions whose connectiod
with hls judiclal activities would appesr ¥
be remote at best. In falrness to Justie
Fortas, it should he pointed out that the
confirmation hearing of Judge Haynsworth
before the Senate Judiciary Commitiee is
readily avallable forum in which the facts
and circumstances can be fully investigated,
while no such forum was readily avallable
to Justice Fortas. This difference, however,
results from the fact that Judge Haynsworth
1s & nominee to the Supreme Court requiring
confirmation by the Senate, while Justics
Fortas was a sitting Justice of the Supreme
Court at the time the charges against him
were rnade.

It 18 thus not accurate to speak of an “ap-
pearance of impropriety” in the Fortas case
and a slmilar “appearance of lmpropriety” in
the Haynsworth case. The resignation of Jus-
tlece Fortas prevented any examination into,
or resolutlon of the “appearance of impro
priety” in his case, Judge Haynsworth’s fur
nishing of voluminous records does permit s
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careful and factual resolution of the charges
agalnst him on their merit,

Finally, the charpes made against Justice
Fortas were guite different from those made
against Judge Haynsworth.

Under all the eircumstances, Justice Fortas
was called upon to explain a situation which
might involve a vlclation of a criminal
statute. It 1s not unreasonable for the publio
to insist that holders of high office not only
refrain from violating the criminal law, but
also either avoid the appearance of violating
it, or be prepared to explain themselves when
such appearance 18 present.

Judge Haynsworth has been charged with
failing to disqualily himself when required to
by statute—a statute which not only does
not impose any criminal penaities, but re-
quires & careful judgment by a judge in each
case where it might be applicable. At least
thre¢ Courts of Appeald have held that a
judge 1s as much under a duty to sit where
he is not disqualified, &8 he is under a duty
to disqualify himself where required to do
so. A judge interpreting the dlsqualification
statute may not *bend over backwards” and
disqualify himself in cases where it might
“appear” that he should do so, even though
upolt analysis he were to ¢onclude that he
should not.

Therefore, while it may not be enough for
s judge to show that upon careful legal
analysis he has not violated a ecriminal
statute, even though he “appeared” to have
done s0, & judge 18 required to sit In a oase
in which he is hot disqualified, even though
upon superficial analysis it might appear that
he is in fact disqualified.

The PRESIDING OFFICER. Under
the order of last Thursday, the Chair
now recognizes the Senator from Kansas
(Mr, DOLE) .

SENATE RESOLUTION 271—SUBMIS-
SION OF A RESOLUTION CALLING
ON NORTH VIETNAM TO END THE
WAR

Mr. DOLE., Mr. President, ending the
war in Vietnam is the Nixon administra-
fion’s prime concern. President Nixon
has repeatedly stated that our limited
but fundamental obiective is to assure
the people of South Vietnam the basic
right to determine their future free from
outside interierence.

Publlely and at the Parls talks, the
United States has offered proposals to
bring peace and self-determination, and
we have expressed willlngness to discuss
any other proposals having the same ob-
jectives.

The United States has proposed, and
agreed to accept the results of free elec-
tions organized by joint electoral com-
missions, composed of representatives of
both sides under international super-
Vision,

We have offered to negotiate a super-
vised cease-fire to diminish the intensity
of the conflict. In the absence of such
& cease-fire, new orders have gone out to
American fleld commanders to minimize
military and civilan ailies’ casualties, to
gear combatb actions to enemy actions,
and to adopt a policy described by Gen-
eral Wheeler as one of “protective reac-
tion.” We have called for a mutual with-
drawa]l of all non-South Vietnamese
troops, which action by their side need
not be formally announced. We have
cominenced reduction of the U.S. pres-
ence in South Vietnam by removing over
60,000 U.3, troops—this 1s 20 percent of
our combat troops and 12 percent of the
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total allied troops. Future withdrawals
will be considered based on three criteria:
progress in the Parls talks, military prog-
ress in the war, progress in Vietnamiza-
tion of the war,

It is time for North Vietnam to respond
to these initiatives, The United States is
waiting. The world is waiting, and the
people of Vietnam, North and South,
have been waiting and suffering for 30
years, The time has come for peace. In
the name of peace, I shall introduce a
resolution later today calling on the Gov-
ernment of North Vietnam and the Na-
tional Liberation Front to enter sericus
negotiations to end this war.

This resolution urges the Govern-
ment of North Vietnam and the Na-
tional Liberation Front to:

First. Acknowledge that a just and
mutually agreed settlement is the best
hope for lasting peace;

Second. Show at the Parls peace talks
the same flexibility and desire for com-
promise which the allies have clearly
demonstrated over the past year;

Third. Agree to direct negotiations be-
tween representatives of the National
Liberation Front and of the Govern-
ment of the Republic of Vietnam, as pro-
posed by the latter;

Fourth. Withdraw their insistence on
allied surrender through their demand
for the overthrow of the Government of
the Republic of Vietnam before gen-
uinely free elections could be held—and
I think a very important point in this
resolution;

Fifth. Provide information on the sta-
tus of U.S. prisoners of war held in North
Vietham and by the National Liberation
Front, and give evidence that these pris-
oners are heing treated humsanely in
accordance with the provisions of the
Geneva Convention.

Mr. President, by passing this resolu-
tion, the Senate can make known to the
Government of North Vietnam and the
National Liberation Front that this
country is determined to negotiate a
settlement In Vietnam.

We can convince Hanoi that there is
nothing to he gained by waiting and
waiting and waiting, and that they
should proceed to a negotiated settle-
ment.

Mr. Presldent, we all want peace and
an end to this tragic conflict. As Presi-
dent Nixon has said:

The people of Vietnam, North and South
alike, have demonstrated heroism enough to
last & century. They have endured an un-
speakable weight of suffering for a genera-
tion.

They deserve a better future.

We ask the North Vietnamese and the
National Liberation Front to show a sign
of concern for the people of Vietnam. We
ask that they demonstrate that they care
about a better future for all Vietnamese.

In this spirit, I ask the Members of
this body—who have not done so—to
join me in calling for an afirmative re-
sponse from the North Viethamese Gov-
ernment and the National Liberation
Front.

Mr. DOMINICK. Mr. President, will
the Senator yield?

Mr. DOLE. I yield to the Senator from
Colorado.

Mr. DOMINICK. I congratulate the
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Senator from Kansas. I have the pleas-
ure of being a cosponsor of this particu-
lar resolution. I think it is a very worth-
while effort, If I may say so to the Sen-
ator, it strikes me that all we have heard
up to date has heen from people who
are, In general, critical of either the
United States or the South Vietnamese,
and are not critical of the North Viet-
namese or the Vietcong. I think this
has been totally without balance.

For example, I received a letter from
my son who sald, “Why don’t we hear
more about what has happened at
Hue?”—where, when they went to that
city, the ancient capital of Vietnam, they
found graves dug in which the Vietcong,
in the process of taking over during the
Tet offensive, had literally buried people
alive in mass graves; had lined up others,
hitting them with mattocks, and buried
them, Over 2,500 people were murdered
by the Vietcong in that offensive alone.
But do we hear anything about that at
all? Not a bii. We hear about the inhu-
manity of the South Vietnam, or the
corruption, or the problems that we have
with our own intervention,

It seems to me we must do something
to restructure a good deal of the think~
ing that has gone on; to recognize that
we have gone one step after another in
an effort to try to get a negotiated peace.
We have not yet been able to reach it.

I may say to the Senator from Kansas
that I have a statement on this matter
myself. I know that, prior to my giving
it, other Senators would like to make
comments on the Senator’s resolution.

I certainly hope that what the Senator
from Kansas has done here today, and
those of us who have joined with him,
both Democrats and Republicans, will
bring a focus of attention on some of
the problems we have with the other side,
which has remained intransigent and
which has been unwilling up to the pres-
ent time to make any kind of conces-
sions toward getting to a peace, which is
what we all want.

Therefore, I again congratulate the
Senator from Kansas.

Mr, DOLE. I thank the Senator from
Colorado. There has probably heen a
false impression created in this country
about what has happened In the Senate
as a result of the recent flurry of with-
drawal resolutions. I certainly have no
quarrel with anyone’s desire to end this
conflict. But we only help Hanoi when
it is sald that only the United States
should do something or that only the
South Vietnamese should do something.
It is my hope this resolution will alert
the American people to the fact that
some of us recognize that North Vietnam
is the enemy and it is time they reacted
to the U.S. inltiatives.

Mr. COOPER. Mr. President, will the
Senator yield?

Mr, DOLE. I yield.

Mr, COOPER. Mr. President, I am not
a sponsor of the resolution of the dis-
tingulshed junfor Senator from Kansas.
I am not a sponsor of any of the many
resolutions which have been proposed re-
garding the war in South Vietnam. As a
member of the Foreign Relations Com-
mittee, I hope I can view each one of
them objectively.

Since 1965 I sald time after time on
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lent their prestige to the moratorium can
properly be asked if this is the program they
endorse. Many of these sponsors were in-
volved in the fight for the minority plank at
the Chicago convention which specifically
saild the war “will not be ended by military
victory, surrender or unilateral withdrawal
by either side.”

It might be well for those men to explain
Wednesday when and why they concluded
that their opposition to unilateral with-
drawal was wrong. It would be even more
useful if they could explain why a one-
dimensional plan to pull out troops is any
more likely to be wise policy than the one-
dimensional plan thet sent the troops in.
Have we not learned yet to examine the
political consequences of military decisions?

Third, and most important, what about
the method of the moratorium? Is it com-
patible with the maintenance of representa-
tive democracy or does it substitute the rule
of the street?

The sponsors say the name “moratorium,”
rather than “strike,” was chosen to empha-
size that the protest is to be peaceful and
noncoercive. It is a nice distinction. The non-
coercive feature may be almost invisible to
the thousands of students whose colleges will
shut down Wednesday. If the moratorium
continues, as planned, for two days in No-
vember, three days in December, and so on,
1t will more and more come to resemble the
general strike so familiar to European
politics.

And if 1t succeeds in 1ts aim, what is to
prevent other majorities or sizable minorities
in the country from using the same tech-
nigque to force their views on agencles of
the government? The moratorium sponsors
say Vietnam is an extraordinary issue, but
they must know 1t is not the only issue which
agitates millions of people.

One wonders what the moratorium spon-
sors would say if Billy Graham were to ask
all the parents who want prayers restored to
public schools to withdraw their children
from school for one additlonal day each
month until the Supreme Court reverses its
school-prayer decision.

Suppose pro-prayer teachers agreed to meet
the pupils in private homes on moratorium
days to discuss “the overriding significance
of religion in human life.” Would the Viet-
nam moratorium sponsors cheer? What
would they say if landlords and real estate
men opposed to integrated housing declared
a moratorium until Congress repeals the
open-housing law?

My view, just to be clear, is not that the
Vietnamese moratorium is un-American, ille-
gitimate, meanly partisan or personally vin-
dictive in its motivation. My view is that it
is an ill-timed, misdirected protest, vague in
its purpose and quite concelvably dangerous
in its precedent.

As was sald last week, its immediate result
may be the breaking of the President. In
the serious weakening of his power to ne-
gotiate peace or to achieve any of the other
purposes for which he was elected, tts longer
term effects may be to subvert a system of
democratic government I happen to believe
is worth preserving.

ORDER OF BUSINESS

Mr. BYRD of Virginia. Mr. President,
I ask unanimous consent that I may be

permitted to speak for not to exceed 12

minutes.
The PRESIDING OFFICER. Without
objection, the Senator from Virginia is

recognized for not to exceed 12 minutes,.ivphe,quamy,offthe7e0urtﬁisfdetemﬁned—wa—nt—toflegislate,*they*shoul’d*submit*"

NOMINATION OF HON. CLEMENT
HAYNSWORTH TO SUPREME COURT

Mr. BYRD of Virginia. Mr. President,
the Senate is again called upon to give
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its consent to the nomination of an As- I have tried to measure each nominee
sociate Justice of the Supreme Court. by the same standards—his legal qual-

The consent of the Senate, required ifications and attainments, his judicial
under article II, section 2, of the Con- philosophy, his adherence to the con-
stitution, is a vital element in the sys- stitutional doctrine of separation of
tem of checks and balances which is built powers, and what role he would have
into our constitutional system. the Supreme Court play in our consti-

We are a Nation governed by three tutional system.
independent and coequal branches. This The role which the Supreme Court has
separation of authority and interaction assumed in the last 15 years under Earl
of the three branches at the Federal level Warren has greatly disturbed me.
has allowed us to exist as a free Nation When the Senate confirmed Warren
for almost two centuries. Burger as the new Chief Justice of the

The selection of a Justice for the Su- United States, I felt we had taken a step
breme Court is a prime example of the in the right direction. That is a direc-
operation of our system of checks and tion away from the philosophy embraced
balances. The executive branch has by the maj ority of the Warren court.
nominated a candidate to the highest It is my personal belief that the ma-
court of the land. The Senate now has jority of the Warren court led this coun-
the duty under the Constitution to con- try on a dangerous path. These Jus-
firm or deny this nomination. tices—not infrequently only five of

I submit that this duty to examine them—were determined to establish the
Supreme Court nominations is a most Court as g superlegislature. They sub-
solemn one. It is the very nature of the stantially reduced public confidence in
court that makes this choice so impor- the Court in the process.
tant. The decisions of the Supreme Court I submit that without public confi-
are not reviewable by any higher tri- dence, the Supreme Court loses its effec-
bunal. tiveness. As Hamilton noted in the Fed-

Added to this is the fact that, assum- eralist Papers speaking on the new
ing_ hi§ good behavior, a Justice serves Federal Judiciary:

a lifetime appointment. Once appointed It may truly be sald to have neither force
to the Court, a Justice answers to no one nor will, but merely judgment.
except his conscience. :

It is for this reason—a lifetime ap- _ MI. Justice Frankfurter expressed
pointment—that the Senate has a duty WUCh the same thought in one of his
to weigh carefully every possible aspect ©OP!IOnNS when he said:
of a prospective Associate Justice. The court's authority—possessed of neither

I feel my vote on any nomination for :h:tza’.“r: s ;‘gfnt.he swggd‘uli“';‘;t’ely r‘is*'s on

A U 1ne 1c con. ence in moral sanc-

Fnlllle Srli;lprtél}le iﬁourt 13 (;ne of the I_nOSt tion. Such feeling must be nourished by the

mportant I will ever cast. Only 100 times court’s complete detachment from political

since 1789 has_ the Senate confirmed an entanglements and by abstention from in-

Associate Justice to the Supreme Court,. . Jecting itself into the clash of political forces
In this same period of time, 22 nomi- in political settlements,

nations failed to receive Senate approval I have opposed confirmation of men

gr Werihiwsi?ég;w' only two occurring ¢, "ine Supreme Court whose philosophy
uring . I believe would lead them to join with

In five of the seven nominations to the :
: . the former majority of the Warren court
Supreme Court since 1956, confirmation and continue to plunge into politieal

ﬁf:t b&eg sbgnavt(gc?xa:ogﬂ?liia?eiﬁ:: waters, rather than remain on the con-
attention to its power of confirmation stitutional ~beaches. ~Every political
. ‘ plunge weakens public confidence in the
over su_preme Court Justices. judgment of the Court
Co?lgrlses]:—nggt%le &Il‘;y g‘;aatlg watlx:gh g’lg When I speak of public confidence, I
House of Representatives—ha . do not say that it is the function of the
. pres S 8bdl- court to decide each case by weishin
cated its constitutional responsibility. If ublic opini That clear] y welghing
we are to maintain our system of gov- b pinion. at clearly would be
ernment and protect individual liberty, v °oR&. )

then the Congress must reassert its con- . Bub I do say that it is unwise for the
stitutional prerogatives. It must assume COU't to forge ahead in social movements

its rightful place as a coequal branch of 2utside of the corifines of the case before
the Federal Government., it, and in areas which properly are legis-
When the Senate fails to give ade- [8tive- o
quate attention to a Supreme Court It is unwise to cast aside judicial self-
nomination, it fails in its constitutional restraint.
duty to make certain the men on the It is unwise to legislate from the bench.
bench have the requisite knowledge and It is unwise to disregard judicial prec-
integrity—and requisite concept of the ¢€dent in the interest of an immediate
judicial role. attractive result; precedent is a touch-
It is said that we are a Government of Stone of continuity with the past which
laws—not men. But only men can inter- allows the law to develop and grow with
pret the laws. We ask nine men to tell our Nation. . .
us what the law is—to interpret the law It is unwise for the Court to lose sight
in light of constitutional requirements of its proper role in our constitutional
and safeguards. : government. If the members of the Court

by the quality of each individual ap- their names to the will of the people on a
pointed. This places an even greater regular basis.

burden on those who must cast a vote for I do not maintain that there should be
or against confirmation. Every nominee no change in the law. It is important
must be carefully measured against the that the law remain meaningful in the
same measuring stick. context of a changing society.



But change is not desirable when it
occurs in “legislative” opinions handed
down by the Supreme Court.

Change must occur within the context
of our constitutional system, which for
nearly 200 years has provided for three
coequal branches of government.

An independent judiciary is the bul-
wark against legislative usurpation; the
Senate in its role of advising and con-
senting to nominations is the bulwark
against judicial usurpation.

In my deliberations on appointments
to the Supreme Court, I place a high pri-
ority on the philosophy they entertain as
the proper role of the judiciary in our
federal system.

This brings me to the nomination of
Clement F. Haynsworth, of South Caro-
lina, to be an Associate Justice of the Su-
preme Court.

I have given this nomination long and
careful consideration. My analysis has
focused on his legal philosophy, his per-
sonal qualities, and his professional
qualifications.

It is 'wise, in my opinion, to look to the
ranks of the judiciary for an Associate
Justice. It is especially wise to look to
the Federal judiciary for a judge ex-
perienced in the workings of the federal
system.

Nomination of a sitting judge also af-
fords an opportunity to discover his ju-
dicial philosophy through his written
opinions.

Judge Haynsworth has served on the
fourth circuit court of -appeals for 12
years. His decisions during this period
exhibit a feeling for the legal problems
peculiar to a federal system.

As a federal circuit judge, Mr. Hayns-
worth has realized that the role of an
appellate court is to review the decision
of the lower courts and not to substitute
the judge’s own personal feelings.

It'is also encouraging to read language
of judicial restraint in an opinion. Lan-
guage limiting the court’s decision to
precise legal issues appears with fre-
quency in Judge Haynsworth’s opinions.

I cannot help feeling that much of the
extremism of the Warren court, and sub-
sequent erosion of public confidence,
could have been avoided had the Court
limited itself to deciding the issues, and
left the question of social change to the
proper branch of the Government.

Judge Haynsworth’s opinions indicate
an adherence to a sound philosophy, a
philosophy which says the judiciary
properly functiohs only in its own sphere
as defined by the Constitution. I feel he
would not take the Court into executive
and legislative areas.

In the area of criminal law—in which
I often felt the Warren majority placed
the rights of the criminal above the
rights of peaceful, law-abiding citizens—
Judge Haynsworth’s opinions reflect a
‘reasoned approach. He is aware of the
need to protect the accused in the pre-
trial stages, yet he would not adhere to
the unreasonable restraints placed on the
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quality and independence of his thoughts He is absolutely honest. He has impeccable
on the bench. integrity. I would belleve his word about

I think it is healthy for judicial nom-~ 8nything. -
inees to be the subject of close scrutiny A Chicago Tribune editorial of Octo-
by the Senate Judiciary Committee, and per 7, 1969, made what I feel to be a valid
for the subject of judicial ethics to be point in regard to this nomination. It
openpd to the public. . stated:

It is good for our constitutional system  gepectable liverals frankly acknowledge
when the Senate reasserts its constitu- ¢nat nothing in the Judge's record justifies
tional power and gives more than pro a vote against confirmation.
forma ratification to the nominations Th . 1
submitted by the President. e Washington Post, for example, has

I am pleased that the Sen: s misgivings about the . nomination of
Committos held long and thorough hewr. Judge Haynsworth, and is unhappy about
ings on this nomination. The committee 10 Put editorially concluded:
met for 8 days and heard testimony from There is no valid reason on the basls of
individuals and organizations holding the present record for the Senate to deny
different points of view as to Judge C¢ Fresident his choice.

Haynsworth’s qualifications. After long The New York Times, bitterly anti-
consideration, the committee by a vote Haynsworth, reached a similar con-
of 10 to 7 approved the nomination of clusion.

Judge Haynsworth. I feel that there has been no evidence
Three charges are made against Judge presented justifying a valid charge that
Haynsworth: the judge acted to advance his own

The AFL-CIO charged that he is anti- interest. It would appear that the most
labor. It cited eight cases where he ruled valid charge that could be made against
contrary to the wishes of the AFL-CIO. him in regard to stock transactions would

But the Senator from North Carolina be that of inadvertence and lack of at-
(Mr. ErviN) read into the REcorp 22 tention to detail.
cases where Judge Haynsworth had de- I am convinced that Judge Hayns-
cided in favor of labor unions. I do not worth is a man of the highest integrity,
regard the charge that Judge Hayns- one who is well schooled in the law, one
worth is anti-labor as being valid, nor who possesses judicial temperament, and
substantiated by the facts. one who is fair and conscientious in

No political interest group has the rendering judicial opinions.
right to insist that every Supreme Court In my judgment, Judge Haynsworth’s
Justice should decide every case in their qualifications have been well established.
favor. It is vitally important, I feel, that there

Nominees should be analyzed to deter- be a reversal of the role the Supreme
mine whether or not they are funda- Court has assumed during the past 15
mentally honest and have the intellectual years.
integrity to render their opinions on the From the time of former Chief Justice
basis of what they consider to be valid, Warren, there has been an erosion of
constitutional precepts. our constitutional system. The Supreme

The second charge levied against Court has usurped power to which it is
Judge Haynsworth is that he is “anti- not entitled.

Negro.” The facts submitied to the Sen- Judge Haynsworth’s record gives evi-
ate Judiciary Committee do not bear dence that he holds a judicial philosophy
out such a charge, unless the mere fact which will help restore a balance to the
that a person is a South Carolinian auto- Supreme Court.

matically puts him in the anti-Negro Judge Haynsworth’s record gives evi-

category. d_ence tha,t': he supports a return of judi-
A study of Judge Haynsworth’s judi- cial restraint to the Supreme Court.
cial record shows that he has scrupu- Judge Haynsworth’s record gives evi-

lously followed the Supreme Court’s dence that he feels the Supreme Court
mandate in regard to school integration. should not seek to establish itself as a
It is true that Judge Haynsworth has superlegislature.

not been a crusader; but to my way of The Supreme Court in recent years has
thinking, crusading is not a proper judi- gone too far to the left. If public con-

cial function. fidence in the Court is to be restored,
The third charge made against Judge there must be a better judicial balance.

Haynsworth has to do with the owner- President Nixon’s appointment of War-

ship of certain stock. ren Burger as Chief Justice and Clement

When the charges were first made, I IHaynsworth as Associate Justice should
was disturbed as to whether or not the help restore confidence in the Court by
judee knowlngly compromised his ju- Relping to restore balance to the Court.
dicial position. I explored this possibility I shall cast my vote in favor of Judge
carefully and consulted at some length Flaynsworth’s confirmation.
with outstanding members of the legal Mr. President, I ask unanimous con-
profession in whom I have confidence. sent that a telegram addressed to Judge

I was impressed, too, by the testimony Iaynsworth under date of October 9,
of an attorney from Judge Haynsworth’s 1969, be printed in the Recoro.
hometown, who long has been an op- There being no objection, the telegram

ponent of Judge Haynsworth’s philoso- Was ordered to be printed in the Recorp,

- police-who-are-charged with-protecting —phy-and-who-testified-that-he preferred—asfollows:

all citizens.

Personal qualities of the nominee are
as important as his professional qualifi-
cations. His character, integrity, and
moral fiber, will surely be reflected in the

that Judge Haynsworth riot be appointed RICHMOND, V.
to the Supreme Court because he is N0t % gre Gy s Jig o SWORTH, JR.
“liberal enough.” . G:re.enuille, s.c.: e

But this hometown attorney testified Despite certaln objections that have been

in regard to the South Carolina judge: voiced to your confirmation, we express to
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in your integrity and ability.
SiMoN E. SOBELOFF,
HERBERT S. BOREMAN,
ALBERT V. BRYAN,
HARRISON L. WINTER,
J. BAXTON CRAVEN, Jr.,
JOoHN D, BUTZNER.

THE PRESIDENT’S TASK FORCE ON
THE PHYSICALLY HANDICAPPED

Mr. DOLE. Mr. President, today Presi-
dent Nixon announced formation of a
highly significant group which probably
will go largely unnoticed in the media,
and therefore to many Americans whose
lives may be deeply affected.

It is the President’s Task Force on the
Physically Handicapped. It has been
established “to review what the public
and private sectors are now doing for
handicapped Americans, and to make
recommendations as to how best to
achieve maximum help for affected indi-
viduals.” In addition, the task force will
consider how greater public awareness
and community action might be stimu-
lated.

TASK FORCE MEMBERS
Members of the Task Force are dis-

tinguished Americans whose involve-
ment and experience will contribute

‘much to the work of the group.

I can vouch for one member personally.
He is Dr. Hampar Kelikian of Chicago’s
Wesley Memorial Hospital—a man who
has been very influential in my life.

The other members areé: Dr. Ralph
E. DeForest, Task Force chairman, di-
rectors, Department of Postgraduate
Programs, American Medical Associa-
tion, Chicago, IIl.; W, Scott Allan, as-
sistant vice president, Liberty Mutual In-
surance Co., Boston, Mass.; Dr. Robert
L. Bennett, medical director, Georgia
Warm Springs Foundation, Warm
Springs, Ga.; Lawrence W. Binger, di-
rector of personnel services, Minnesota
Mining & Manufacturing Co., St. Paul,
Minn.; Dr. Kelikian; John W. Melcher,
director, Bureau for Handicapped Chil-
dren, State of Wisconsin, Madison, Wis.;
Mrs. Genevieve H. Schiffmacher, assist-
ant commissioner, Department of Labor
and Industries, Commonwealth of Mas-
sachusetts, Boston, Mass.; Alfred Slicer,
director, Division of Vocational Rehabil-
itation, State of Illinois, Springfield, I1.;
Lawrence Smedley, assistant director,
AFL—CIO Department of Social Secu-
rity, Washington, D.C.; Dr. William A.
Spencer, chairman, Department of Re-
habilitation, Baylor College of Medicine,
Houston, Tex.; Dr. S. Daniel Steiner,
medical director, General Motors Corp.,
Detroit, Mich.; Mrs. Spencer Tracy,
president, board of directors, John Tracy
Clinie, Los Angeles, Calif., and Henry
Viscardi, Jr., president, Human Re-
sources Center, Albertson, Long Island,
N.Y.

VALUE OF PRESIDENT'S TASK FORCE

In my first major Senate speech earlier

this year, I urged the President to create

——a-similar-task-force-because I-amcon=—

vinced America’s public and private sec-
tors can better help achieve independ-
ence, security and dignity for the person
with handicaps. My distinguished col-
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you our complete and unshaken confidence

league from Vermont (Mr. ProuTY) has
also been very instrumental in the crea-
tion of the Task Force.

I hope the President will see fit in the
near future to appoint a Task Force
similar to the one announced today to
appraise and recommend programs and
efforts for those with mental handicaps.

Well executed, these two Task Forces
could provide authoritative guidance to
the administration and Congress as they
develop programs and allocate funds and
to the agencies, as they implement.

They could also provide new incentive
and direction to private and voluntary
groups to better aim and gage their
efforts.

Undoubtedly, the biggest benefits will
be realized by this country’s 42 million
bhysically, mentally, and emotionally
handicapped persons themselves.

Mr. President, some 42 million Amer-
icans suffer from handicaps—physical,
mental, and emotional. I recognize that
many Members of the Senate have long
been in the forefront of helping those
individuals. '

I point out as one of that group of
42 million that not many, I would guess,
of the 42 million are looking for hand-
outs. They are looking for programs that
might make them self-sufficient, might
give them a certain sense of dignity,
and the opportunity to achieve in Amer-
ica as all Americans do.

Let me again say that I commend
President Nixon for this start. I com-
mend those outstanding individuals who
will be serving on the task force, and I
wish them well in their very difficult
task.

WITNESS UNPARALLED ACHIEVEMENTS

Mr. President, we have all witnessed
the unparalled achievements of medi-
cine, science, education, technology, and
related fields. The Government has been
relatively successful in terms of num-
bers assisted, basic research performed
and the movement of increasingly large
numbers of persons into more productive,
satisfying channels. The private sector—
with its emphasis on the creativity, con-
cern, and energies of the people—has
performed Herculean tasks; in fundrais-
ing, employment, research, public opin-
ion, rehabilitation, and through profes-
sional organizations and groups for the
handicapped themselves,

WE HAVE TO DO BETTER

But these same forces and others must
do better because they can do better. We
must assure each individual with handi-
caps that he can become as active and
useful as his capacities will allow.

SOME OF THE PROBLEMS

Today many handicapped persons lead

.lives of despair and loneliness. Many feel

they could become more self-sufficient
and contributing members of society
with the proper tools and encourage-
ment. Some are disillusioned and disaf-
fected by the very programs created to
help them.

They cite such reasons as income—too
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community awareness and action for
both the disabilities and abilities of the
handicapped.

Their problems are often compounded
because of inadequate funding to de-
velop needed guidelines, statistical data,
quality programs and sufficient, effective
professional staffing.

And sadly—if not surprising to some—
there never has been a major overall ef-
fort to try to determine if public and
private money currently expended is
doing the job as effectively, efficiently,
and economically as possible.

Today the President has demonstrated
he recognizes the Nation’s handicapped
merit top-level attention.

If they are to do a creditable job, the
challenge at hand for members of the
Task Force on the Physically Handi-
capped is monumental. It is a challenge
which must be met and mastered if we
are to help the handicapped, one of

our Nation’s greatest unmet responsi-"

bilities and untapped resources.

ACID MINE DRAINAGE IN
APPALACHIA

Mr. RANDOLPH., Mr. President, the
New York Times and its news service, in
a copyrighted article on Monday, Octo-
ber 13, 1969, by Ben A. Franklin, re-
ported:

The Nixon administration has delayed for
nearly a month the transmission to Congress
of a government report indicating a need
for increased spending to remedy water
pollution by the coal mining industry.

The Times dispatch, which was carried
in several Monday morning newspapers
in West Virginia, indicates that the
printing cost of the report, entitled “Acid
Mine Drainage in Appalachia,” was
“about $10,000.” But, according to the
Times, “staff work on the report and
contracts for research by scientists se-
lected by the National Academy of Sci-
ences ran its total cost up to about
$700,000” before 3,000 printed copies of
the 126-page document were placed in
storage September 12 and had been held
there until released this morning.

“Technical difficulties in transmittal”
were ascribed by a White House staff
member as reasons for placing the 3,000
copies in storage, rather than giving
them prompt distribution, The Times
correspondent wrote.

But, Mr. President, it does seem that
the Nixon administration has been hold-
ing back from Congress this Government
report indicating the seriousness of water
pollution from acid mine drainage and
stressing the need for a large increase
in expenditures to overcome this cause of
pollution.

Notwithstanding, Congress is aware of
the seriousness of the problem and of
the high costs of solving it. Actually, the
withholding from circulation of the re-
port, which was prepared under the Ap-
palachian Regional Commission’s au-
thority, does not improve the administra-
tion’s chances of influencing Congress to

Jow or too high—place of residence, spe-
cific handicap or handicaps, knowledge
of and referral to existing personnel and
facilities, insufficient comprehensive
planning for their total needs and little

provide smaller and smaller appropria-
tions for water pollution control. Such
tactics serve to stimulate Congress to
look closer at the facts and to act more
determinedly to provide the funds neces-
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not exceeding five hundred thousand dollars
if & corporation or fitty thousand dollars if
any other person.”

The letter, presented by Mr. HRUSKA,
15 a5 follows:

OFFICE OF THE ATTORNEY GENFRAL,
Washington, D.C,, September 29, 1959.
The VICE PRESIDENT,
U.8, Benate,
Washington, D.C.

DEAR MR, VICE PRESIDENT: There is enclosed
for your consideration and appropriate refer-
ence a legislative proposal *“To increase criml-
nal pensalties under the Sherman Antitrust
Act”

This proposal would increase from 50,000
to £600,000 the maximum fine which may he
imptsed upon a corpomtlon for a c¢riminal
violation of the Sherman Act. (16 US.C. 1
¢t seq.) These viplations Involve pribdeipally
price-fixing, boycottlng, allocation of cus-
tomers, and allocation of territories, It would
sffeci no change in the fine with respect to
natural persons.

The maximum fine for violations of the
Sherman Antitrust Act was increased to $50,-
000 in 1955, Bince that time the assets and
profits 0f corporations have increased dra-
matically, while the purchasing power of the
dollar has decreased greatly, Conhsequently,
the basle purpose of such a fine—to punlsh
offenders and to deter potential offenders—
are frustrated because the additional profits
avallable through prolonged violation of the
law can far exceed the penalty which may
he lmposed, The $50,000 statutory maximum
makes fines in ¢rimtnal antitrust cases trivial
for major corporate defendants.

To malntain the intended effect of the
mazimum fine established In the 1966
amendment to the Bherman Act, which is re-
lated to corporate profits of fourteen years
8go, the increase is obviously needed.

it 18 also needed as an additional tocl with
which to combat organized crime. The ine
tressed penalty will constitute a more effec-
tive deterrent agalnst the inveslon or con-
duct of legitimate business by criminal orga-
nizations in ways which violate the antitrust
laws,

This proposed Increase would be of valua-
ble aselstance In the eective enforcement of
the Bherman Act in regard to large corpora-
tlons without plscing an undue hardship
upon small business enterprises. There is no
minimum fine provision and the courts and
this Department would continue to exerclse
discretion in the imposition and the recoms
mendation of fines.

The Department of Justice urges the
prompt enactment of this important meas-
ure.

The Bureau of the Budget has advised that
there 15 no objection to the submission of
this proposal from the standpoint of the
Administration’s program,

Bincerely,
Joun N, MrrcHELL,
Attorney General.

Mr. HART, Mr, President, I am pleased
to join with the Senator from Nebraska
in cosponsoring & bill to increase the pen-
alty in criminal cases under the Sherman
Antltrust Act against corporations from
$50,000 to $500,000.

Penalties for criminal antitrust viola-
tions have long been too low to he an
effective deterrent or to adequately pun-
ish the offender.

In 1944, Mr. Justice Jackson observed:

The antitrust law aanctions are little bet
ter than absurd when applied to huge corpo-
mtlons engaged in great enterprise. (U5, v.
South-Eastern Underwriters Adsy'n., 922 T.AH,
533, 601 at note 11).

Today there are many more huge cor-
porations and their sizes have heen
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greatly enlarged since 1944, This has been
due largely to the merger movement since
World War II—first horizontal and ver-
tical mergers and, now, conglomerates,

Not only have capital assets tremen-
dously increased but so also have net dol=
lar profits. What deterrent effect can a
fine of $50,000 have on a corporation with
capital assets of over a billion dollars?

A penalty of that amount to a corpo-
ration with a net income over $100 million
is lke an overtime parking ticket to the
average automobile driver. Many corpo-
rations have net incomes of more than
$100 million, running as high as $1.75
billion by General Motors and $1.25 bil-
lion for Standard Ol of New Jersey.

Mr. President, I commend my distin-
guished colleague from Nebraska and the
administration for offering this bill, It
ghould increase the effectiveness of our
antitrust laws as a deterrent to harmful
economic concentration, and as such,
should help decrease the burden on the
Department of Justice and the courts
created by antitrust prosecutions,

Yet, this bill does not lessen the need
for my bill, 8. 2156, which is pending in
the Finapnce Committee.

8. 2156 would reverse Revenue Rul-
ing 64-224, issued July 24, 1964, by the
Internal Revenue Service. The ruling al-
lowed electrical equipment manufac-
turers to deduct as a business expense
treble damages awarded in a price-fix-
ing suit,

It appeared to me then, and it appears
to me now that the ruling was not weill
founded in law, passed onto the public
part of the cost of penalty and destroyved
the primary purpose of giving treble
damages instead of simple damages to
those injured.

It appears that the treble damage pro-
vision was intended to encourage private
Buits as an aid to enforcement of the
antitrust laws. In fact, according to tes-
timony received by the Senate Antitrust
and Monopoly Subcommittee, private en-
forcement is becoming more effective
than Government prosecution. The IR8
ruling seriously dllutes the effectiveness
of this approach in that the penalty paid
by the defendant has been reduced by
about one-hsalf.

While an increase in the criminal pen-
alty will aid antitrust enforcement, it
will not correct the burden placed on the
public Treasury by the IRS ruling.

Equally important, increased fines will
not affect ¢cases 1h which the Justice De-
partment does not prosecute criminally.
In fact I belleve only 40 percent or less
of the total antitrust actions filed in re-
cent years were criminal cases, although
the Sherman Act is primarily a ¢riminal
statute,

Therefore, the use of private antitrust
suits should be encouraged rather than
discouraged.

8. 2156 would restore the effectiveness
of this approach by reversing IRS ruling
64-224. It would make two-thirds of the
damages paid subject to income tax.

The bill also removes two-thirds of
the damages received by the plalntif
from gross income. The purpose of this
provislon is to restore an inducement for
private action which was bhelieved by
most antitrust experts to be the law prior
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to 1955. However, in Glenshaw Glass Co.
v. Commissioner, 348 U.S, 428, the Su-
preme Court, in a ruling involving the
Income tax statute, decided against a
plaintiff who deducted antitrust dam-
ages from gross Income, S, 2153 would
restore this inducement to prospective
plaintiffs,

Mr. President, I hope the bill increas-
ing the criminal penalty maximum will
bhe passed. I also urge the Finance Com-
mittee to make S, 2152 a part of the
omnibus tax bill. We need both bills
to establish a balanced deterrent and
meaningful penalties in the fight against
growing economic concentration,

THE NOMINATION OF JUDGE
HAYNSWORTH

Mr, HRUSKA. Mr. President, I should
like to discuss some of the aspects of the
upeoming debate on the nomination of
the Honorable Clement F. Haynsworth,
presently a judge of the fourth eircuit
court, to be Associate Justice of the Su-
preme Court.

During colloquy on confirmation yes-
terday, a question was posed by one of
our colleagues as to the line of demarca-
tion between the power of appointment
by the President and the role of the Sen-
ate in advising and consenting to 3 nom-
ination by the President of a Justice to
the Bupreme Court.

I found upon reviewing the debates
and the hearings in 1967 on the nomina-
tion of Justice Thurgood Marshall that
there was some good, pertinent debate
on this question.

First, I read a statement made by me
on the subject during the hearings:

In common with other members of the
Judiciary Qommittee, I have received many
letters, some pro and some con, Often the
proeposition has been expressed that the
nomlinee is far too liheral for the writer of
the letter and is the basis for opposing his
nomination. There has been contention
from time to time that we should preserve
on the Bupreme Court some balance between
the so-called llberals and the so-called con-
servatives,

I am not sure what those terms (liberal
and conservatlve) mean, sithce they are
meaningless until a decision attaches to a
particular ¢ase. In the Supreme Court, that
scope will be great, that range will be wide,
However, the nominating power lies with the
President of the Unlted States: and if it is
his desire to appeint someone he considers
liberal, that is his prerogative. If he wants to
appoint someone he considers conservative,
that 18 also his prerogative.

I do believe that we, as members of the
Judiciary Committee, should inguire into
the integrity, the competence, and the record
of a man, and primarily on that basis, declde
whether he l8 suitable for service on the
Bupreme Court. I have gone over the file of
the hearings that wete conducted when the
nominee was considered for the circuit
court, and later for Solicitor General. I have
also studied his biographical data; and I
have come to the conclusion that when the
proper time arrives, I shall cast a vote in
favor of hig confirmation to be an Assoclate
Justice of the U.5. Supreme Court,

In the hearings and during the floor
debate, I observed that the political phi-
losophy as well as the ideology possessed
by that nominee was not what I would
prefer if I were to make a first choice
for that office, Nevertheless, the nominee
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having satisfled the requirements of the
advice and consent procedure, I stated
that it would be my intention to vote for
him, And, in fact, I did vote for his con-
firmation,

In response to letters from constituents
and others who objected, my general
reply was that it was for the President to
make an appointment and choose the
philosophy and ideology and that if any-
one disapproved of the nomination on
that basis, he should make it his business
to vote for a new and difterent President.
And millions of people 1n America did
just that last fall. And we now have be-
fore us a nominee with a different
philosophy.

Hawving applied the rule that the power
of appomtment is in the President dur-
ing the 8 years of an administration not
of my political party, I do believe it
would be only fair thai that same rile
be applied now that there has been &
change in the political party in the
White House.

However, I read now from the floor
debate on August 30, 1967, 1h which the
senior Senhator from Massachusetts (Mr,
KENNKEDY) participated with reference to
the confirmation of Associate Justice
Thurgood Marshall:

I know that there have been questions
raised during the course of the afternoon
about the temperament and judiclal philos-
ophy of Judge Marshall. I belleve it iS recog-
mzed by most Senators that we are not
¢harged with the responsibliity of approving
& man to be Assoctate Justice of the Supreme
Court only if his views always coincide with
our own. We are not seeking a nominee for
the Supreme Court who will express the
majority view of the Senate on every glven
issye, or on a given issue of fundamental im-
portance. We are really interested in knowing
whether the nominee has the background,
experience, qualifications, temperament, and
1mtegrity to handle this most sensitive, im-
portant, and responsible job, Mr, President, L
think that Thurgood Marshall has dermnon-
strated that he does have these qualifications
and qualities.

In addition, as Senators, we bear & con-
siderable responsibility to the President. The
President 1z charged under the Constlitution
with sending to the Senate, for the advice
and consent of the Senate, all nominations
for the Bupreme Court. I think it is im-
portant to realize that every one who votes
against Judge Marshall’s nomination this
afternoon is also suggesting by his vole that
the President has not really met his re-
sponsibility in making this recommendation
and suggestion to the Senate and to the
American people.

The responsibility of the President is quite
clear; he has exercised it and eXercised it
well I believe. Our responsibility for advising
and consenting to this nominstion 1s also
olear, and I amn sure we will meet it.

That was a portion of the argument
used by the senior Senator from Massa-
chusetts on August 30, 1967.

I again suggest that this type of rea-
soning and this attitude regarding the
power of appointment which resides in
the President of the United States should
be followed now in the year 1969 just as
faithfully end just as willingly as it was
in 15967 with Justice Thurgood Marshall,
as it was before that with Arthur Gold-
berg, and as it was on a previous occa-
sion when Justice Fortas was approved
as associate justice of the Supreme
Court.

CONGRESSIONAL RECORD — SENATE

Mr. President, it wotld be well to con-
sider in some detail the ¢case for nomi-
nation and confirmation of Judge
Haynsworth.

The case consists of two basic parts.
The first is the impressive volume of evi-
dence which shows Judge Haynsworth to
be & men of impeccable Integrity, sound
}udicial temperament, and of the highest
professional competence. The second
part of the case consists of the total
ﬂtjastruction of the attacks made upon

m.

The Senate will not formally take up
the nommation for some days. In the
meantime 1t Is lkely that the debate,
already begun, will continue. It is my
hope that the Senate will approach this
issue in a way consistent with its consti-
tutional responsibility to advise and
consent.

We now have available, in printed
form, the transeript of the Haynsworth
hearings before the Judiciary Commit-
tee. It contamns 762 printed pages. This
record is the one on which a majority of
that committee voted to report the nomi-
nation to the Senate. We shall soon have
the majority and minority reports.

S0 I venture the hope that each Sena-
tor, whether or not he has already taken
a public position on this matter, will
study the hearing record most carefully
and most thoroughly. It is valn to hope
that the controversy over this matter can
be conflned to the Senate where the re-
sponsibility for decision lies. There will
still be press conferences and hews re-
leases and television and radlo inter-
views. My only plea is that between now
and the time the Senate considers the
Haynsworth nomination, such activities
and such expressions be related to facts.

That volume of hearings shows a num-
ber of things. It shows that Judge
Haynsworth has the complete confidence
of the President of the United States
who nominated him. There was the ini-
tial expression of support and of confi-
dence when the nomination was made;
and there was later a letter to the mi-
nority leader of the Senale reaffirming
that confidence. The President reviewed
the record as it had developed, so that
he was current with the situation before
he reaffirmed his support. This record
also shows that Judge Haynsworth has
the support of the present Attorney Gen-
eral of the United States, just as he had
the “complete confidence” of an earlier
Attorney General, Robert F, Kennedy.

The American Bar Association,
through the chairman of its Standing
Committee on the Federal Jud:ciary,
testified:

It 15 the unvarying, unequivocal, and em-
phatic view of each judge and lawyer inter-
viewed that Judge Haynsworth is, heyond
any reservation, a man of ilmpeccable in-
tegrity.

The ABA rated him high in judicial
temperament, and lawyers and Federal
district judees in his circuit “put hlm
right at the top of those who would be
eligible” for appointment to the Supreme
Court. The bar reiterated its position
this past Sunday after it had reviewed
all of the attacks which have been made
an the judge,

There is & considerable amount of
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slmilar testimony favoring Judge Hayns-
worth, all from persons of outstanding
competence to speak on the issue.

The record also contains quite a few
surpnises for those whose knowledge of
the hearings came from the television
news programs or the headlines in the
papers: For example, the South Carollna
civil rights lawyer’s colorful and slncere
testimony to Judge Haynsworth'’s integ-
rity; the statement by the Liberal Arizona
lawyer-teacher-author, a distinguished
authority on judicial ethics, who argued
that Judge Haynsworth had a clear duty
to sit in the so-called Darlington case;
and the statement of the Wisconsin lew
professor, who was primarily responsible
for the original HEW school desegrega-
tion guidelines, in which he said Judge
Haynsworth “will make a first-rate as-
gocinte justice.”

The printed hearings contain the testl-
mony of Judge Haynsworth himself and
his response to the questions of each
member of the commitiee who cared to
agk them, For over 113 pages, the nomil-
nee patlenily and panstakingly ade
dressed himself to a wide variety of lines
of inquiry, Those 113 pages deserve read-
ing by every Senator,

Finally, the hearing record contains
the statements of the attackers of Judge
Haynsworth. These attacks fall generally
into three areas: First, he is anti-civl
rights; second, he is anti-organized la-
bor; and, third, he is unethicgal,

Senator Coox and I have already
analyzed, in letters and memorandums
dated October 6 and October 9 the ai-
tacks on Judge Haynsworth’'s decisions
in civil rights and labor cases.

Today we have sent to all Senators &
memorandum  dealing with Judge
Haynsworth’s ethical standards.

Mr. President, I ask unanimous con-
sent that the letter of transmittal, signed
by the junior Senator from Kentucky
and myself, be reprinted mn the RECoRD
at this point,

There being no objection, the letter
was ordered to be printed in the Recokp,
as follows:

OCTORER 15, 1669,
Honorable
U.8, Senate,
Washington, D C.

DEAR SENATOR: Eneclosed is the third
memorandum which we promised to furnish
to all Senators concerning the nomination
of Judge Clement F, Haynsworth, Jr., to be
Assoclate Justice of the Supreme Court, I
deals with hig proven record as & judge of
high ethical and moral standards

There have been many a tacks upon Judge
Heynsworth’s conduct, and we know that
these attacks have troubled many of our
colleagues. After reviewing the law, the
canons, and the facts, however, we Are er-
tain these doubts will be resolved in Judge
Haynsworth s favor.

It has been said that a nominee who has
been so vigorously attacked should not sfi
on the court because his selection may reflec
unfavorably on the Court. Unfounded s
cusations alone cannot disquallly an other-
wise qualified man. Nothing can be more
repugnant to our fundamental setse of jus
tice. Rejecting a nominee who has done no
Wrong, merely because aceusations have been
made, cannot hring credit to the Senats or
to the Court.

The materials we have furnished you, fo-
gether with the printed hearing record, e
tablish three essentdal facts: Clement Hayos-
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worth 18 a scholerly, practical judge who
will be an outstanding addition to the Bu-
preme Court; he is & man who demonstrates
no hiss toward any litigant but decldes each
ocase with absolute Intellectual honesty; he
15 an ethical and moral judge.

As we have said in our two previous letters,
we urge that you consider the whole record
before making your declsjon.

With kind regards.

Sincerely,
Roman L. Hrusxa,
U.S, Senalor,
Massrow W. Coox,
U.S, Senator,

Mr. HRUSKA. Mr. President, there
have been accusations of improper con-
duct leveled against Judge Haynsworth,
Some accusations were made during the
heatings and some were made after. The
press has given wide coverage of all the
attacks, Day after day, the accusations
were repeated on the Senate floor, on
{elevision and radio, and in the news-
papers and magazines,

Then, in common with my colleagues, I
began receiving a few letfers from con-
stituents who had been deluged with this
coverage, Some of them said: “Where
there is smoke, there must be fire.” Sev-
eral sugeested that the judge’s reputa-
tlon had been so sullied that it would only
bring discredit on the Court now to con-
firm him, regardless of the ultimate truth
of the accusations,

Let me suggest, Mr. President, if the
Senate would ever dare allow the reputa-
tion of a distinguished jurist to be ruined
and & nominee possessing outstanding
qualifications to be rejected because of
accusations that have so little basis in
fruth, this body will have violated every
principle for which it stands. The Senate
would be shamed, the Court would be
shamed, and the Nation would be
shamed,

Mr. President, we must look to the law
and to the facts. We must allow Judge
Haynsworth to be judged, himself, on the
basis of the entire record.

1 do not suggest for a moment that we
should confirm a man who does not meet
the highest ethical standards. That is
why the Benate must carefully review
each of the accusations against him. I
have done so and I am confident that
Judge Haynsworth has met his duty
under statute and canons,

CAROLINA VEND-A-MATIC

Mr. Presldent, there s no rule, law, or
canon that says a judge cannot invest in
business enterprises or own stock. Unless
we are now, in 1969, going to create a new
rule applicable to conduct in 1964, the
Benate must concede that there is no va-
lidity whatever to the accusation that
Judge Haynsworth violated any canon
by participating in ownership of the busi-
ness of Carolina Vend-A-Matic,

The judge himself was ahsolutely can-
did about, his relationship with this com-
pany. He stated that he attended the
weekly luncheon meeting of the board of
directors. He participated in the discus-
sions. He concerned himself with the
financial health of the corporation, This
is all in the hearing record.

He did not, and he so stated under oath,
participate in soliciting business for Car-
¢lina Vend-A-Matic. In 1964 Judge Sobe-
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loff afirmed that Judge Haynsworth had
not sought business for the company,

He made a wise investment in Carolina
Vend-A-Matic. He got in on the ground
floor of an infant and increasingly pros-
pering industry, When his company and
its competitors grew amazingly, he
profited from it. There is no violation of
the canons of ethics here.

I have authority for my position. Judge
Sobeloff and the circuit judges of the
fourth circuit who reviewed Judge
Haynsworth’s assoctation with Carolina
Vend-A-Matic and the company’s asso-
ciation with the Darlington Manufactur-
ing Co. in 1964, expressed complete con-
fidence in the judge.

The American Bar Association estab-
lished there was nothing improper about
his relationship with this company.

John P, Frank testified as an expert
on legal disqualification; Judge Hayns-
worth not only was not legally disquali~
fied because of hls association with
C:g.rolina. Vend-A-Matic, he had a duty to
sit.

This analysis applies to the Darlington
case and any other case coming hefore
the court which involved a Utigant do-
ing business with Careling Vend-A-
Matic.

SUBSTANTIAL INTEREST

Judege Haynsworth, at no time, has
violated 28 U.B.C. sec. 455 or the Canons
of Judicial Ethics, or ABA Formal Opin-
ion 170. There have been accusations to
the contrary, but they do not stand up
to critical analysis.

Three cases involve subsidiaries of
companies in which Judge Haynsworth
owned stock: Farrow against Grace
Lines, Inc., 381 F.2d 380 (1967): Mary-
land Casualty Co. against Baldwin, 357
F.2d 338 (1966) ; Donochue agsainst Mary-
land Casualty Co., 363 F.2d 442 (1966).
28 U.B8.C., sec. 455 says a Judge shall dis-
qualify himself where he has a gsubstan-
tial interest in the case. There was no
substantial interest in these cases. Any
interest clearly was de minimis. The
Grace case involved & $50 judgment, As
the holder of 300 shares, 1/80,000 of the
parent company, W. R, Grace, the actual
impact of the case on Judge Haynsworth
cannot be measured. Assuming the worst
conceivable result in the case, the impact
on the judge would have been $0.48.

Judge Haynsworth had stock in the
parent company of Maryland Casualty
Co.: 200 preferred shares, 58/1,000,000 of
those outstanding, and 67 common
shares, 15/1,000,000 of those outstanding,
Again the impact is s¢ small it cannot
be measured.

There 18 no oplnion of the ABA stating
that this sort of negligible Interest in a
parent of a litigant 1s grounds for dls-
qualification. Formal Opinion 170 does
not reach this point. And the California
Supreme Court concluded & judege was
not disqualified when it ruled on the
poini in Central Pacific Railway Co.
sgainsgt Superior Court, 296 Pac. 383
(1931).

Judge Haynsworth and Judge Winter
both testified that they look to the
canons of the ABA for guidance in
ethical questions. They also stated and
no one can disagree, that Federal statute
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lays down the basic rule. That rule, as
interpreted by the courts, is that a judge
must sit unless he iIs disquslified. Judge
Haynsworth was not dlsqualifled.

The case of Brunswick Corp. against
Long, represents, as the distinguished
Senator from Kentucky (Mr, Cook} said
on Monday, a lapse of memory, not
morals. Judee Haynsworth purchased
Brunswick stock before the formal opin-
ion in the ecase had been handed down.
He did nothing wrong, he performed no
discretionary act proscribed by ABA
Opinion 170. Clearly, however, it would
have been better not to have bought the
stock. Judege Haynsworth agrees whole-
heartedly.

Having purchased the stock before re-
membering that the case was not for-
mally concluded, Judge Haynsworth
acted reasonably under the circum-
stances. A three-judge panel had heard
the case, studied the briefs, and made
their decision. It was clear cut, There
was no doubt as to the outcome, No one
had been deprived of justice. To disquali-
fy himself at this point would have
meant a rehearing, appointment of a
new panel, rescheduling of the case, and
so forth. It simply was not worth it. In
the Subcommittee on Judicial Improve-
ment, of which I am a member, we have
hearings every year or every 2 years on
the problems of crowded court dockets
and the shortage of judges. We had hear-
ings on a bill to provide more circult
judges, and that became law in 1968, We
had hearings on Intercircult assignment
of judees to fight backlogs. This year we
had hearings on a bill to provide more
district judges.

We must afford the time, money, and
menpower to see that jusfice is done, We
cannot afford the luxury of bending over
backwards to avoid the most remote ac-
cusations of conflict of interest. These
are the reasonable guidelines Judge
Haynsworth followed.

FENSION AND PROFIT-EBHARING PLAN

Mr. President, I turn now to the pen-
slon and profit-sharing plan, upen which
there has been an effort to base com-
plaints against the nominee.

In 1962 Congress passed a disclosure
law covering pension ang proflt-sharing
plans having 25 or more employees, The
purpose was to insure that the employees
and beneficiaries know the status of the
fund and the use the money was put to.

The fund set up by Carolina Vend-A-
Matic, of which Judge Haynsworth was
a trustee, furnished a description of the
plan to participants at the inception
and gave an annual statement of ac-
counts to them. .

There was no filing of & ohe-page short
form description of the plan with the
Department of Labor. As most of my
colleagues who are familiar with this
sort of business operation know, a trustee
would not be involved in the preparation
and filing of such repoerts in the normal
course of business, That is a clerical mat-
ter to be handled by whoever is keeping
the records.

This administrative failure could not
be considered a violation of the penalty
provisions of the law, 29 U.S.C, sec. 308.
Penalties are provided for willful fallure
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to comply. It will be strietly construed.
In fact, the reported cases deal only with
the refusal of administrators of plans to
give the information to employees when
it has been demanded by the Department
of Labor. That is not the case here.
FACTUAL ERRORS IN ACCUSATIONS

I have been dealing so far with the
actual facts as produced in the record.
My purpose is to remove the innuendo
and suspicion that have arisen from an
understanding of only a part of the
record.

In addition, however, there are fac-
tual accusations made subsequent to the
hearings that are demonstrably false, I
will cover them briefly.

It was charged that Judge Hayns-
worth held a substantial interest in liti-
gants in Merck against Olin Mathieson
Chemical Corp., 253 F. 2d 156 (1958)
and in Darter against Greenville Com-=-
munity Hotel Corp., 301 F. 2d 70 (1962).
I understand that everyone has conceded
these charges were in error.

But here is a new and additional error
in charges made in the bill of particulars
“Judge Haynsworth endorsed notes for
the corporation in amounts as high as
$501,987. Some of the notes were en-
dorsed after he assumed the bench.”

Mr, President, Judge Haynsworth tes-
tified that he did endorse notes on be-
half of the corporation to secure credit
for the corporation at g time prior to
the time that it had earned a credit
rating that would allow it to stand on its
own feet. He also was Indefinite as to
the precise amount of loan endorsed.

That is understandable. In 113 pages
of testimony, it would be difficult to draw
on one’s memory for transactions that
had occurred § or 7 years ago, or 10 years
ago.

I have a notarized affidavit of T. C.
Cleveland, Jr., executive vice president
for the western region of the South Caro-
lina National Bank. That clarifies the
issue.

Mr. President, I ask unanlmous con-
sent that this affidavit be printed at the
conclusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. HRUSKA, Mr, President, I read
from that affidavit:

The company had been started with a
minimum of oapital end 1te tangible assets
consisted primarily of vending squipment,
which, in my opinion, had little resale value,
Untll fie credlt worthiness was proven by an
history of ability to service its installatlons
and prcduce profits, I felt it was entifled to
no bank credit, except upon the endcrse-
ment of its principal stockholders, who, at
that time, were Eugene Bryant, Rohert E.
Houston, Jr., W. Frahcls Marlon, Christie C.
Prevost, and Clement ¥, Haynsworth, Jr.

On that basis 8 successlon of loans were
meade to Carollng Vend-A-Matlc Company on
the endorsement of its principal stockhold-
ers, though by 106T the Bank had agreed that
it would look to each endorser only for his
pro rata portion of the total amount of each
lcan,

The last such endorsed loan was made on
January 25, 1960 in the amount of $14,000.
That loan was repald on February 14, 1060,
and there were ho further loans made to
Oarclina Vend-A-Matie Company unti] June
$, 1981, By that time Carolina Vend-A-Matic
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Company’s proven success ln the operation
of its business established its own credit
rating and all of the loans made thereafter
were without endorsement of any of the
stockholders.

Altogether the Bank made scme Afty-six
loans to Carolina Vend-A-Matle Company,
though many of these lpans were renewals of
existing balances, The largest balance of en-
dorsed loans ever outstanding was $55,550
on Fehruary 19, 1061.

Mr. President, I do not charge there
has been any effort to mislead or mis-
represent when the bill of particulars
reads, “Judge Haynsworth endorsed
notes of the corporation in amounts as
high as $501,000.” That I would not do,
because the Sensator from Indiana is a
highly respected Member here. He is an
honorable gentleman., He would engage
in no form of chicanery or misrepre-
sentation. I would accord him every bit
of sincerity and honesty and diligence
in his efforts to prosecute the case he
has. However, here 1s an error that is
tenfold. It was not over $500,000, It was
$55,000.

I have an idea that one of the reasons
why the mistalte was made—an honest
mistake, I would assume, with every fair
intendment—was that this fieure was
confused with the cumulative total of
loans made from time to time.

That was one possibility. But there is
another possibility, and I come to that
now.

When the junior Senator from Ken-
tucky pointed out the tenfold error in the
statement of endorsed notes, the news-
papers reported the rebuttal attributed
to the staff of the Benator from Indiana
{Mr. BayH) that the $501,000 flgure came
from the records of the Securities and
Exchange Commission. That also appears
to be an error, but it sheds some light.

Mr. President, as a lawyer, I have
learned that the place to go for evidence
is the place where the evidence can best
be secured. Accordingly, a letter was ad-
dressed to the Securities and Exchange
Commission, The Chairman of the Com-
mission, Hamer L. Budge, replied in reply
to a letter by me dated October 14,

I ask unanimous corsent that my letter
of October 13, 1969, to Chairman Budge,
his reply and memorandum, and page 4
of the ARA filing be printed at the con-
clusion of my remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. HRUSKA, Mr. President, here is
how I believe the error happened: This
consolidated balance sheet shows that
there is a total of corporate obligations of
$303,000 in installments due within 1
year, and some $198,000 in installments
due after 1 year. The total of those items
1s $501,000. But as the communication
from the Securities and Exchange Com-
mission discloses:

While these filings indicate that Carolina
Vend-A-Matic Company had Iindebtednesa
outetanding, there is no information that

anyone other than the company i3 liable for
such indebtedness,

This clearly shows that the SEC rec-
ords showed only corporate liability and
not that of the stockholders of that
corporation.

Apain, Mr. President, I acknowledge
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the good intentions of the author of that
bill of particulars, but this error being
a8 gross as it is, and being directed at
trying to attack his nomination, is some-
thing that we should very much take inte
consideration in connection with the
other demonstrated and proven inac-
curacies in the bill of particulars.
Again I reiterate, Mr. President, that1
am confldent it was an honest mistake;
but it was a mistake, and a grievous one,
All of us know the burden of the office
which we try to discharge in this Cham-
her. We have to rely upon staff and others
to assemble information for us. But
nevertheless it was a mistake, However
honest it might be, now, it seems to me,
it should he dropped, or the mlistake
should be acknowledeed, unless the au-
thor of the bill of particulars has some
infarmation which would refute the evi-
dence to which I have just referrsd.
ETHICAL SENSITIVITY

Mr. President, Judge Haynsworth is a
man who has displayed sensitivity to
ethical problems throughout his service
on the court. As I have dlscussed in re-
gard to the accusations against him, he
was neither unethical or insensitive. He
followed the Federal law, canons and
rules of court.

He is & man who, In 1957, resigned
from all of his positions in publicly held
corporations. He did not have to do that.

The rule of court prohibiting judges
from holding memberships on boards of
directors was not promulgated by the
Judicial Conference of the United States
until 1963. He resigned all of his direce
torships in publicly held corporations
some 6 years earlier. Many Federal
judges did hold directorships in such cor-
porations. But he knew his name would
be published in connection with financial
statements and other public statements
and he felt it was improper to be held
out to the public in such a position while
he was serving on the Federal court, 8Six
years later, in 1963, the Judieial Confer-
ence agreed with him and passed a reso-
lution that judeges should not hold direc-
torships.

In 1963, he also resigned from his po-
sition as director of two closely held cor-
porations. This sort of organization had
been included in the Judicial Conference
resolution, and he readily complied-

He submitted all these facts concern-
ing his posltion in one closely held cor-
poration, Carvlina Vend-A-Matic, to the
judees of the court of appesls in 1963,
and they were reviewed In the letter
that was then written as a report of
exoneration by the then presiding judge,
Judge Sobeloff.

Judge Haynsworth was so sensitive to
his position on the court that when his
stock ownership in Carolina Vend-A-
Matic hecame public knowledge, he took
steps to dispose of it. That is a step no
court, no statute, and no canon requires
of a judge. Yet he was sensitive to his
position. If one wishes to try to measure
his sensitivity, he sold his interest for
one-third of what it would be worth to-
day. Had he continued in ownership of
that stock until the present day, he
wolld have obtained $1 million more for
it than the price for which he sold it back
there in 1964, And that increase wad
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not a speculative one. The vending busi-
ness in 1963 was booming and could be
expected to continue booming—not only
for the Carolina Vend-A-Matic Co. and
other companies in the Carolinas, but
for companies all over the country. It
was & good investment.

The judge was fortunate, as were
manhy thousands of other people who
invested in similar businesses.

Mr, President, that is what the record
shows here. The nominee has conscien-
tiously followed the ethical standards
applicable to him. He has exhibited sen-
sitivity to the ethical problems which
confront a Federal judge. He has ac-
quitted himself with dignity and honor.

I trust that the nomination will be
considered by the Senate on the basls
of the records as they have been core-
rested. The corrections are made re-
luctantly because we do not like to cor-
rect & record made by our colleagues
unless there is sound and proper basis
therefor, T hope and urge that favorable
%onsideratinn be glven to his confirma-

on,

Mr. President, I yield the floor.

ExXEIBIT 1
AFFIDAVIT OF T, C. CLEVELAND, JR.

BrATE OF BOUTH CAROLINA,
Couniy of Greenville, 83:

Pergonally appeared before me T, C, Cleve-
land, Jr., who belng duly sworn, deposes and
5a¥5:

I am the Executlve Vice Presidemt for the
Western Reglon of The South Cerollna Na-
tHonal Bank, with my headguarters in Green-
ville. Earlier, I was In charge of the Green-
ville Branch of The South Carolina National
Bank and, beginning in 1053, I was personally
responsible for the approval of credit to
Carollna Vend-A-Matic Company,

The company had been started with e
minimum of capital and ite tanglble assets
conslsted primarily of vending equipment,
which, in my opinion, had little resale value,
Totll its credlt worthiness Was proven by
an history of ability to service its Installa-
tlons and produce profits, I felt it was en-
titled to no bank credit, except upon the
endorsement of lts principal stockholders,
who, at that time, were Eugene Bryant,
Robert E, Houston, Jr., W. Francis Marion,
Christle O. Prevost, and Mlement F. Hayns-
worth, Jr,

On thet basls & succeaslon of loans were
made to Carolina Vend-A-Matic Company on
the endorsement of its principel stookholders,
though by 1957 the Bank hed agreed that it
would 100k to each endorser only for his pro
rate portlon of the total amount of each
loan.

The last such endorsed lcan was made on
Januaty 26, 19060 ln the amount of $14,000.
Thei loen was repald on February 16, 1960,
and there were no further loans made to
Qarolina Vend-A-Matio Company until June
8, 1961, By that time Carolina Vend-A-Matic
Company's proven success in the operation
of its business establlshed 1ts own credit rat-
ing end all of the loans made thereafter
were without endorsement of any of the
stockholders,

Altogether the Bank made some Afty-six
loans to Carolina Vend-A-Matle Company,
though many of these loans were renewals of
exlsting balances. The largest balance of en-
dorsed loans ever outstanding was $55,550
on Pebruary 18, 1861.

Judge Haynsworth on several occasions in
the early history of Carolins Vend-A-Matlo
Company discttssed ita credit needs with me.
He became & member of the Bank's local ad-
vlsory committee and, later, & member of its
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subcommittee on loans, When he hecame a
member of the loan committee, I distinetly
recall his telling me that he would have
nothing further to do with the matter of
credit to Carolina Vend-A-Matic Company.
He informed me that thereafter I should
handle all such matters with Mr, Francls
Marion on behalf of Caroline Vend-A-Matic
Company and that a8 & member ¢f the loan
committee he would take no position upon
approval or disapproval ot credit to it. 8Stil
later, Judge Haynsworth became a member
of the Bank's Board of Directors, a position
from which he resigned after hiz appolni-
ment to the United States Court of Appeals
for the Fourth Circult. During all of that
period Judge Haynsworth had nothlng to do
with the negotiation of or arrangements for
the extenslon of credlt to Carolina Vend-A-
Matic Company, though until January 36,
1960 he continued to endorse the notes of
Carolina Vend-A-Matic Company in his in-
dividual capacity.

On February 15, 1962, the Bank mades a
real estate loan t0 Carolina Vend-A-Matic
Company to finance the construction of an
addition to its warehouse. In 16884, when this
real estate was distributed as a dividend In
kind to the stockholders of Carolina Vend-A-
Matic Company and the balance of its mort-
gage loan was paid off by the stockholders,
upon Judge Haynsworth’s instructions on
April 20, 1964 hie account was charged the
amount of $2,911.73 to pay off his portion of
the remaining balance of this mortgage note.

Attached to thls affidavit are the Bank’'s
ledger sheets reflecting all transactions with
Carolina Vend-A-Matic Company other than
the mortgage loan mentioned above., I be-
lieve that all of Carolina Vend-A-Matic Com-
pany’s bank loans were handled by The Bouth
Carolina National Bank, though from tlme to
time it bolught equipment on conditional
sales contracts or other credit arrangements
with ite vendors,

T. C. CLEVELAND, Jr.

Exnierr 2

QCTOBER 13, 1960.
Hon, Hamrr L, BUDGE,
Chairman, Securities and Ezrchange Com-
mission, Washington, D.C.

Desr MR, Cmamban: During the Senate
conslderation of the nomination of Judge
Clement F. Hayhsworth, Jr., t0 be Associate
Justice of the United States Bupreme Court,
a factual issue hes arisen which the records
of the Securities and Exchange Commigsion
may be able to resolve.

From the years 19567 to 1963 Judge Hayns-
worth was & director of Carclina-Vend-A-
Matic, & South Carolina corporation. In 1564
this corporation was acquired by Automatic
Retailers of America, Inc. As I understand
the organjzation, the former Carolina-Vend-
A-Matic operation is how & part of ARA
Services, Ine,

It haa been reported that the records of
the Securities and Exchange Commission
show that Judge Hayneworth was personally
lieble in the amount of $601,987 on notes he
endorzed to secure credit for Carclina-Vend-
A-Matlo durlng the years 1957 to 1864. It
would be appreciated if the accurscy of this
figure could be verified. Further, It would be
helpful if you could tell me whether this
figure represents the cumulative personal
liabllity of Judge Hayhaworth or whether it
18 the highest amount of personally endorsed
notes outstanding at any time. I would ap=-
preclate knowing specifically what wes the
highest amount of personal lability at any
time if that information is available to you,

I propose to maks public the information
given me a8 an important part of the debate
and discussion on this nomination,

With kind regards,

Bineerely,
RoMAN L. HRUSKA,
U.8. Senalor.
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BECURITIES AND ExcHANGE COMMISSION,
Waskington, D.C., October 14, 1969,

Re Carolina Vend-A-Matic and ARA Services,
Ine., formerly Automatic Retallers of
America, Ine,

Hon, RoMaN L. HRUSKA,

U.8. Senate,

Washington, D.C,

DEeaR SENATOR: In response to your letter
dated October 13, 1960 which requests verl-
fication of certain information relating to
the endorsement of certaln notes of Carolina
Vend-A-Matic by Judge Clement F. Hayns-
worth, Jr,, I am enclosing a memorandum
prepared by our Division of Corporation
Finance.

It I can be of any further asslstance, please
let me know.

Bincerely,
HaMER H. BUDCGE,
Chairman.
MEMORANDUM PREFARED BY DIVISION oF COR-

PORATION FPINANCE, SECURITIES AND EX-

CHANGE COMMISSION, WITH RESPECT TO

SemaTorR HRvars’s Lerrer, DatEd Octo-

EER 13, 1960, TO CHAIRMAN BUDGE IN RE-

GARD TO JUDGE CLEMENT F. HAYNSWORTH,

JR.

ARA Services, Inc. (farmerly Automatic
Retallers of Amerlca, Inc.) has filed with the
Commiesion, under dates of Maroh 16 and
20, 1964, as amendments to its registration
statement No, 3-20305 under the Securities
Act of 1933, Information with respect to the
transaction by which the shareholderz of
Carolina Vend-A-Matio Company, Greel-
vlle, South Carollna, exchanged their inter-
est in that company for shares of ARA Serv-
ices, Inc. Similar information was furnished
in a current report on Form 8-K, filled
May 11, 1964, under the Becurltles Exchange
Act of 1934 and in New York Stock Exchange
listing application No. A-21814, dated
March 26, 1864, While these fllings indicate
that Carollna Vend-A-Matic Company had
indebtedness ocutstanding thers is no infor-
mation that any one other than the company
13 liable for such Indehtedness.

Carollna Vend-A-Matic Company has not
made any filings under the statutes admin=
1stered by the Comumission. It does not ap-
pear that any such fliing was required.

Thers does not come to mind any company
other thap those mentioned whose filings
with the Commission might contain infor-
maetlon about the subject of the inquiry,

Caroling Vend-A-Matic Co. end wholly-
owned subsidiaries, consolidaled balance
sheet, December 31, 1963

ASSETSH
Current assets:

Caslh e #156, 409, T4
Savings and loan assoclation

deposits - o ________ 43, 821. 20
Accounts Treceivable________ 5, 638. 3¢
Inventory - oo m- o 89, 704. 26
Prepaid interest___.._______ 44, 507. 38

Totel current ssseta.._. 240, 882, 87

Fixed assets (partly pledged):

Buildings _________________ 78, 076. b9
Vending mechines ________ 1,126, 249. 12
Miscellaneous equipment... 49, 341. 23
Autos and trucks__________ 133, 364. 89
Office furniture and Axtures. 31, 488. 62
Leasehold improvements____ 3, 786. 95
Subtotsl mmeeem e 1,421, 208, 80
Less allowance for deprecia-
tlon and amortization____ 641, 355. 30
Bubtotal ______________ 7709, 843, 50
Land oo e 9, 125, 00
Subtotal __ . _______. 789, 068. 50
Other assets:
Organisation expense...___. 1, 070, 00
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Cceroling Vend-A-Matle Co. and wholly-
owned subsidiaries, consolidated balance
sheeot, Docembar 31, 1983—Continued

aAssETS—Cantinued
Other asseta:
Sundry - e 1, 050. 67
Subtotd]l aa-u_ e ___ 11, 217, 48
Total wo oo 1,141, 168. 86
LIABILITIES h
Current liabllities:
Accounts payable__________ 73, 247.35
Commissiong payable_______ 37, 815. 87
Other accrued Expensee and
sundry liabilities_..____.. 16, 050. 81
Notes peyable (installments
due within 1 year) ___.._ $303, 644. 95
Provision for income taxea__ 07,3165, 08
Total current llabilitles 518, 073, 94
NONCUREENT LIABILITIES:
Notes payabla (Installmenta
due after one year)...--- 1060, 263. 71
STCCEHOLDERS EQUITY:
Capital stock—par value
B100.0{ per sbere 13, 700, 00
Pald-in surpius._... 16, 800. 00
Earned surplus._________ 886, 241. 21

1, 141, 168. 86

(The following colloguy, which oc-
curred during the delivery of Mr.
Hruska’s address, is printed at this
point in the REcoORp on request of Mr.
Hruska and by unanimous consent.)

Mr. HOLLAND. Mr. President, wlll the
Senator yield?

Mr. HRUSKA. I yield.

Mr. HOLLAND. I wanted to comment
on something the Senator just said, be-
cause there was a similar matter that
came up when the nomination of Mr.
Justice John Parker, the presiding judge
of the same circuit court of appeals, was
before this body.

I know, from having talked personally
with two of the distinguished former
Members of this body—both of whom
are now no longer with us—who voted
against conflrmation of Judge Parker,
that they feit that they had been misled
by the propaganda, particularly by the
propaganda coming from the labor or-
ganizations. One of them went 8o far as
to say to me on two occasions—he was
the distingulshed former senior Senator
from Georgia, Mr. George—that he re-
gretted, more than any other vote he had
cast since he had begun his service in the
Senate, the vote that he had cast agalnst
the confirmation of Judge Parker,

It will be recalled that Judge Parker
remalned on the bench; he was not
soured; he was not destroyed by those
who sought to destroy him. He became
recoghnized from one end of this Nation
to the other as one of the more distin-
guished judges we had in our Federal
judicial system. He was so Tecognized
by the S8upreme Court from time to time.
Without allowing himself to be destroyed
by those who had sought to assassinate
his character, he simply went{ ahead and
followed the course that he had followed
up to the time of his nomination and
up to the time of the rejectlon of his
confirmation, and he made one of the
outstanding records of any of the jurists
of our day.
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So I simply want to amplify the point
just made by the distinguished Senator
from Nebraska, that the Senate itself
is under obligation to do the right things
in this sort of case, to winnow the wheat
from the chaff. And there 18 much chaff
in the charges that have been made
against Judge Haynsworth—so much
chaff that I have not been able to find
any grain at all, so far as the Senator
from Florida is concerned.

I coneratulate the distinguished SBen-
ator for calling attention to the fact that
the Senate has a duty of supreme impor-
tance in a case of this kind, to make very
sure that the detractors—and there are
some in this case—have sound ground
to stand upon. I have looked very hard
into this case, and I have not found any
such sound ground. I simply call atten-
tion to the Parker matter because it
ghows how far well-meaning Senators,
from time to time, can he led astray from
the doing of the thing which the evl-
dence and the facts requlre should he
done.

That happened in the Parker case, I
certainly do not want to see it happen
in the Haynsworth case.

I thank the Senator for ealling atten-
tion to that point

Mr. HRUSKA. I am grateful to the
Senator for his remarks. I am sure stu-
dents of the law and practitioners of the
law generally, agree with the distin-
guished Senator from Florida when he
says that Judge Parker was a brilliant
jurist and that he established himself
az one of the most respected members
oif the jurisprudence system during his
time.

Mr. ALLEN. Mr. President, will the
Benator yleld?

Mr. HRUSKA. I yield.

Mr, ALLEN. Mr. President, I wish to
commend the distinguished Senator
from Nebraska for the great speech he
1s meking on behalf of Judge Hayns-
worth.

There has been a great barrage of
propaganda, of inslnuation, and of in-
nuendo leveled against Judge Hayns-
worth. I think it is mightiy fine that we
are hearing speeches and arguments on
the floor of the Senate In favor of the
confirmation of Judge Haynsworth.

I do not believe the distinguished Sen-
ator from Nebraska was here earller to-
day when the senior Senator from Vir-
ginia spoke on behalf of the confirma-
tion of Judge Haynsworth. He made an
excellent presentation of the case for
Judgze Haynsworth. He pointed out that,
even with this barrage of criticism by
the press and the showlnhg of only one
side of the coin, two of the great news-
papers in this country, the Washington
Post and the New York Times—great by
reason of being well known and having
influence in some quarters—although
they had been highly critical of Judge
Haynsworth In their news columns they
pointed out in their editorials that while
they disapprove of the nomination of
Judge Haynsworth, yet there was noth-
ing in his record to indicate that the
Senate should not give him the confir-
mation that his record entitles him to.
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I think it 1s fine that we are hearing
now the case for Judge Haynsworth, and
I believe we are going to hear more and
more on the floor of the Senate. I feel he
is an outstanding jurist, I do not feel
that anything has been brought out that
would cast any aspersion on his honor,
Integrity, or ability.

It would occur to the junior Senator
from Alebama that this 1s a barrage or
smokescreen to hide, or to put In the
hackground, the real difference and the
real objection that the opponents of
Judge Haynsworth’s nomination have to
him

I would like to inquire of the Senator
from Nebrasks in these matters, and
they were picayune instances of alleged
conflict of interests, if there is not just as
much duty on a judge to sit in a case
where he should sit as it iz to recuse
himself In a case where he should not
sit?

Mr. HRUSKA. The Senator is correct.
That is a very firmly established point In
our systern of Federal jurisprudence,
There is no questlon about it. I would be
safe in saylng that is the consensus of
opinions written on the subject: That the
duty to sit when a judge should notf be
disqualified is just as strong as the duty
to disqualify himself if the conditions
and circamstances are such to require
disqualification.

Mr. ATLEN. I wish to ask the Senator
from Nebraska his opinion on a partiou-
lar matter. I notice that the American
Bar Association has reiterated its sup-
port of Judgze Haynsworth, and yet we
hear very little about that reiteration of
their approval. I wish to inquire of the
Senator if we would not have heard a
great deal in the press, through other
news media, and here on the floor of the
Senate, if they had withdrawn their ap-
proval of his confirmation?

Mr, HRUSKA, Or reversed their posl-
tion on it,

Mr, ALLEN, Yes.

Mr. HRUSKA. There is no question
about it. If that happened the genersl
conclusion reached by a great many op-
ponents of the nomination would be thst
the proponents might just as well fold
up our tents and sllently steal away, The
fact is there 1is still a little carping abowt
it. There is an effort on the part of the
opponents to find out how many voles
were cast against if.

I wonder if they are not satisfied with
some of the 5-to-4 decisions of the Su-
preme Court,

I am confldent and I believe the Sens-
tor agrees, that had the ABA declsion
been the other way we would have beed
deluged in this Chamber daily with the
chorus, “Withdraw his name. Withdraw
his name.”

Fortunately, and I think rightly, they
reaffirmed their stand. I call attention to
the fact that when they acted, last Sun-
day, they had all of the present record
before them, not only the record as
resul{ of their own Investigation of the
man’s character, services, and reputs-
tion, but the hearing record and all the
attacks.

Mr. ALLEN. I think the Senator from
Nebraska and the Senator from Kep-
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fucky (Mr. Cook), in their letter to Sen-
ators and in the bill of corrections that
they have filed in answer to the hill of
particulars against Judge Haynsworth,
have certainly refuted the charges that
Judge Haynsworth is anti-civil rights
and anti-organized labor,

I would like to ask the Senator from
Nebrasks whether even if it be true that
he was biased and is biased in these two
respects—and again I say that conten-
tion has been completely refuted—is it
likely he would be any more biased than
Mr. Justice Thurgood Marshall in con-
nection with civil rights matters on the
other side, or in the case of Mr. Justice
CGoldberg on Iabor matters?

Mr, HRUSKA, Why, of course not. All
of us know both of those very distin-
guithed members of the bar, and later
distinguished members of the Supreme
Court—in the one Instance a man who
dedicated virtually all of his professional
practice and talents to pro-civil-rights
caseg, and in the other instance, a man
who dedicated virtually his entire prac-
tice and career as a lawyer for so-called
pro-labor-union cases—executed their
judicial duties fairly. There is no ques-
tion about it. And in this nominee there
s not even that same monolithic re-
stricted practice. He was in general prac-
tice. The analyses of his cases and opin-
ions when he went to the fourth circuit
clearly demonstrate he, too, decides
fairly and without bias.

Mr. ALLEN. As a matter of informa-
tion to the junior Senator from Alabama,
I would like to ask the Senator from
Nebraskae when it is anticipated that the
majority and minority reports of the
Judiciary Committee will be filed?

Mr. HRUSKA. I have no exact infor-
mallon on that. The chairman of the
Judiciary Committee, presumably, has
8 timetable In mind and maybe he has
already announced it. It has not, how-
ever, come to my personal attention.

Mr. ALLEN. As soon as those reports
are available, then the nomination will
be brought to the floor of the Senate
with the recommendations of the Ju-
diciary Committee; is that not correct?

Mr, HRUSKA. That is correct.

Mr, ALLEN, And then we would an-
ficipate a vote would soon take place on
the nomination?

Mr. HRUSKA, Yes—we will hegin de-
bate In earnest. We are now engaged in
only the preliminaries.

Mr. ALLEN. I thank the Senator from
Nebraska very much for rendering a
great public service in presenting the
other side of the matter. We have heard
80 much from the anticonflrmation side
that I think it 15 a distinct public service
the Senator from Nebraska is rendering
in presenting the case for confirmation.

Mr. HRUSKA., The Senator is very
generous in his remarks. I am grateful
for them.

Mr. ERVIN. Mr., President, will the
Senator from Mebraska yield to me for a
few questions?

Mr. HRUSKA. I am very happy to yield
to the Senator from North Carolina.

Mr. ERVIN. I will ask the Senator from
Nebraska if Congress itself has not pre-

goribed the conditions under which a
Federal judee should disqualify himself
from sitting on a particular case?

Mr. HRUSKA. Of course, that is true.
It is an interesting fact that the act
passed by Congress in 1949, 28 U.S.C.
455, was an extension of an act of
Congress that had been passed in earlier
vears. When passed in earlier years it
applied only to trial judges. Then, in
1949, 1t was decided that it should also
apply to members of the circuit courts.
It was so amended. It does put the bur-
den upon the judee and the court it-
self to determine whether there is a
reason for disqualification. He must
make that determination himself,

Mr, ERVIN. I will ask the Senator
from Nebraska if the statutory law does
not expressly provide that a judge shall,
by Implication, as his duty, sit in every
case where he fails to find a disqualifi-
cation exists?

Mr. HRUSKA. Yes, that is true.

Mr. ERVIN, So far as the so-called
confiict of interest is concerned, does not
the statute provide that a judge shall not
disqualify himself unless he has a sub«
stantial Interest in the outcome of the
existing case?

Mr, IIRUSKA, That Is right.

Mr, President, I ask unanimous con-
sent at this point, to have printed in the
REecorp the text of section 455, in order
that we can read for ourselves the plain
language.

There being no objection, section 455
was ordered to be printed in the Recorbp,
as follows:

§ 465. Interest of justice or judge.

Any Justice or Judge of the Unlted States
ghall disqualify himself in any case in which
he hasa & substantial interest, haa been of
counsel, is or has been a material witness, or
is 80 related to or connected with any party
or his attorney as to render it improper, in
his opinion, for him to sit an the trial, ap-
peal, or other procoeding thereln. (June 26,
1948, ch, 846, 62 Stat. 908.)

Mr, ERVIN. I should like to ask the
Senator from Nebraska if the charge
that Judge Haynsworth has at any time
shown union bias was not totally dis-
proved by the record made in this case?

Mr. HRUSKA. I am sure it is right.
It was disproved not only by those who
were his close associates but there was
also, by testimony, and well-considered
testimony, by Prof. Charles Allen Wright
of the University of Texas Law School,
one of the most celebrated and highly
respected figures in Federal jurlspru-
dence, and also G. W. Foster, Jr., of the
University of Wisconsin Law School, I
suggest that both these gentlemen,
scholars, good educators, good students
of the law, both of them happening to be
liberal Democrats, not conservatives,
found he was not biased. These scholars
analyzed the decisions of Judee Hayns-
worth and came out with the conclusion
that he is a most outstanding figure and
will make an outstanding Justice of the
Supreme Court upon confirmation.

Mr., ERVIN. I should like to ask the
Senator from Nebraska if those who
challenge Judge Haynsworth’s fithess on
the alleged ground that he has a union
bias did not cite seven cases to sustain

their allegations and if four of those
cases were not cases that dealt with one
of the most controversial problems that
arise in labor law; namely, when a union
is to be recognized as the bargaining
agent on card counts rather than by se-
cret elections, and if the law on that
subject was not settled by the Supreme
Court of the United States until June of
this year?

Mr. HRUSKA, Yes.

Mr. ERVIN. I will ask the Senator if
another one of those cases was not re-
versed on the basis of a decision made
by the Supreme Court only 6 days before,
for the first time in the history of the
Supreme Court?

Mr. HRUSKA. That is correct. The
record so reflects,

Mr. ERVIN. I ask the Senator If an-
other one of those cases was not decided
on the basis of an amendment to the
Labor-Management Act made by Con-
gress in 1958 after the cese had been
heard in the lower court?

Mr. HRUSKA. That is correct. The
record so reflects,

Mr. ERVIN. Another one of those
cases—one of the seven cases heard-—
was & case which involved the discharge
of seven nonunion employees. Can the
Senator from Nebraska tell me how this
case affecting nonunion employees shows
any antiunion bias?

Mr., HRUSKA. That takes a litle
imagination, but I presume it can he
done, because great efforts are being
made to do it.

Mr. ERVIN. I would like to ask the
Senator from Nebraska if three of these
cases on the ecard count were not per
curiam decisions, decisions written by
the court as & whole, and handed down
by the court 25 a whole, and that only
one of the seven was written by Judge
Haynsworth?

Mr. HRUSKA. That is right.

Mr. ERVIN. Two of the opinions were
written by Judge Morris Soper, one of
the most distinguished members of the
Fourth Circuit Court of Appeals. If they
show any antilabor bias on the part of
Judge Haynsworth, they are bound to
show the same bias against Morris Soper,
too, who is not charged with any anti-
union bias, are they not?

Mr. HRUSKA. They never have been,

Mr. ERVIN. I would just like fo ask
the Senator from Nebrasks if the charge
was not made to the effect that Judge
Haynsworth was hostile to civil rights
and I would like to ask him, in connec=
tion with that charge, if the record be-
fore the committee does not show In ev-
ery case that Judge Haynsworth had fol-
lowed the decisions of the Supreme Court
of the United States?

Mr. HRUSKA. That is true. That was
pointed out not only in the cases them-
selves but also in the analyses of some
of the witnesses. They pointed out that
that is precisely what he did and further
they pointed out that it was the prefer-
able way to do it. Judge Walsh testified
that it was the preferable way to han-
dle it because if each circuit plows new
ground, we will have 10 new plowed
grounds. We do not need confusion
like that.
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The better procedure is for the estab-
lished rule of the Supreme Court, as
it existed up until that time, to be fol-
lowed. If new ground was to be broken,
it is for the Supreme Court to break it.
Then we have some semblance of order
and stability.

Mr. ERVIN. Is it not true that the law
as proclaimed by the Supreme Court it-
self in so-called civil rights ceses has
been in a state of flux and more or less
uncertalnty?

Mr. HRUSKA. There iz no question
about that, when we consider the history
of that type of case,

Mr. ERVIN. I do not know whether
the Benator from Nebraska saw an are-
ticle that appeared in the Washington
Post of October 14, 1969, written by
James E. Clayton, entitled “The Hayns-
worth Record on Rights” or not, but the
Senator from Nebraska, T am sure, will
agree with the Senator from North Caro-
lina that the Washington Post has been
a newspaper which has been In the fore-
front in the fight for civil rights for vears.

Mr. HRUSKA. Yes.

Mr. ERVIN. It would not be the place
where one would normally expect to see
a statement to the effect that Judge
Heynsworth had followed the Supreme
Court decisions in this particular field.

Mr. HRUSKA. In the civil rights feld?

Mr. ERVIN. Yes, unless that was the
fact.

Mr. HRUSKA. Yes.

Mr. ERVIN. I would like to ask the
Senator to permit me to make a unani-
mous-congent request that this article
by James E. Clayton, which appeared in
the Washington Post on October 14,
1969, entitled “The Haynsworth Record
on Rights,” be inserfed in the body of
the RECORD.

Mr. HRUSKA. Mr, President, I shall
be happy to make that request if it is
necessary for the purpose of the rules of
the Senate.

Mr. ERVIN, Mr. President, I would
like to add that this article makes clear
what the record before the committee
disclosed, and that is that Judge Hayns-
worth has faithfully followed the deci-
slons of the Supreme Court in the civil
rights field.

Mr. HRUSKA. I thank the Senator
from North Carolina, and I ask unani-
mous consent to insert the article in full
at this point in the REcorp.

There being no objection, the article
was ordered to be printed in the Recorb,
as follows:

'THE HayN&SWORTH RECORD ON RIGHTS
{By James E, Clayton)

The trouble with the civil rights record of
Judge Clement F. Haynsworth Jr, is that it's
hard to label. It i3 neither the record of an
all-out segregationist, as some of his critics
claim, nor the record of a frlend of the civil
rights movement, as some of his supporters
have claimed. It lies somewhere in between
and the evaluation anyone places on It 1s
largely determined by the way the record is
approached.

Take, for instance, the elght cases cited on
this page & week ago, in a letter to the editor,
as evidence that Judge Haynsworth Is a mah
who hasa “actively opposed desegregation.’
Three of those same cases were cited to sup-
port the proposition that the judge ls pro-
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civil rights In a long letter we received In
mid-August.

What seems to stand out as you read the
opinions of Judge HaynswWorth on clvil rights
in the last 12 years, and there are 26 or so
of them, ig this: Unllke some other federal
judges In the South (the heroes of the civil
rights movement), he was not wllllng to go
beyond what the Supreme Court or Congress
specifically ordered. Also unlike some other
federal judges in the South (the heroes ot
the segregationists), he was hot willing to
oppose what the Supreme Court, or 8 major-
ity of his ownh Court, had already done. He
preferred to read Supreme Court opinlons lit-
erally and to interpret them narrowly, doing
precisely what that Court sald had to be
done but rarely, If ever, golng beyond that
narrow interpretation.

The result was that Judge Haynsworth
voted with the most pro-civil rights judge in
his ¢ircult, Simon Bobeloff, far more than he
voted against him; most of his civil rights
casos Were casy, But they parted company
most of the time when Bobeloff wanted to
break new ground In the civil righte struggle
or to put a broad interpretation on Supreme
Court opinions,

‘The prolonged litigation in Prince Edward
County illustrates this point. In 1859, Judge
Haynsworth voted to strlke down a lower
court order glving that county 10 years to
desegregate, In 1963, after the public schools
were replaced with “private” wbite schoole,
he cast the key vote when his court decided
to abstaln while the Virginle Supreme Court
handled the matter, After the Virginla court
acted, the BSupreme Court reversed this
Haynsworth opinion, Two years later, the
Judge dissented when a majority of his court
found Prince Edward officials in contempt for
appropriating money to run the "“private”
schools while the case was pending.

If you count these votes on @ pure pro-
or antl-ciyil rights basis, his score comes out
1 for and 2 against. But there is a substantial
argument that he wes right as a matter of
law 1n one of the latter two votes. Beyond
that, while votlng to abstain, Haynsworth
wrote, “Schools that are operated must be
made available to all citizens without regard
to race, but what public schools a state pro-
vides 1s not the subject of constitutional
command.” And, in the contempt case, he
ggreed that the action of the officlals was
“contemptible” and “unconsclonable” but
said the court lacked jurlediction to hold
them gullity of conternpt.

There is & similar pattern in his oplnions
dealing with freedom of choice, Until the
Supreme Court ruled out such plans and in-
slsted that school boards take afirmative ace
tion to0 desegregate, his position was that a
freedom-of-choice plan was acceptable as
long as each student was Iree to choose each
year the schocl he attended and his choilce
was uninhibited by coercive action. After the
Bupreme Court ruled, he voted agalnst free-
dom of choice plans,

You can argue that Judge Haynswortih
should have seen the handwriting on the
wall for these plans, es did Judge Sobeloff
and a majority of the judges in the Fifth
Circuit. And you can argle that he found
coerclon to exist only when the pressure on
Negro children was extremely heavy, But the
other slde ean argue that he was doing all
the Supreme Court sald ought to be done.

To pursue the isgue into other areas, the
Judges critics point with validity to his vote,
in dissent, that s hospital recelving federal
funds under the Hill-Burton Act could dis-
criminate agalnst Neproes. Hls supporters
argue, rather weakly, that the “state-action”
aspect of the law, the key to this declsion,
was not really clear in 1983 and, anyway,
that once the issue was decided 1n his elreult
he enforced it.

The judge’s frlends point to & 1966 case In
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which he voted to require the North Caro-
lina Dental Soclety to accept Negro mem-
hers, even though the state action involved
was no greater than it was in the hospital
case. His oritics say thls vote was pre-or-
dained by all the other state action cases.

In one of the last major cases before his
court, Judge Haynsworth ¢ame out in the
middle of hig brother judges, Two voted
with him to protect a group of teachers from
discrimination, Another, Judge Sobeloff,
thought thelr view did not provide sufficlent
protection, and three others thought it pro-
vided too much.

Thus, you can tote up the score in several
ways, If the standard of judgment to avoid
being called a segregationist is that a judge
must alinost always support expéansions of
desegregation and aveld optiong that dis-
courage it, Haynsworth comes out a segrega-
tlonist. If tha standard is that a judge ls a
friend of civil rights unless he takes every
opportunity to denounce integration and
never votes to encourage it, Haynsworth Is
a frlend of civil rights. If the standard is
somewhere in between, Haynaworth ia somes
where ln between. He rarely did snything
more than that required of him by the
Bupreme Court, he rarely did anything less,
and when he had options open to him he
turned aside from belng bold.

(This marks the end of the colloquy
which occurred durlng the dellvery of
Mr., Hruska’s address and which wes
ordered to be printed in the Recorp at
this point.)

Mr, BYRD of West Virginia., Mr, Pres-
ident, T suggest the absence of & guorum.

The PRESIDIING OFFICER. The
clerk will call the roll.

The bill elerk proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Presl-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE PENDING BUSINESS

Mr. BYRD of Waest Virginia, Mr,
President, what 1s the pending busl-
ness before the Senate?

The PRESIDING OQFFICER. The
pending business is 8. 1181,

Mr. BYRD of West Virginia. Is that
the bill to enable potato growers to
finance a nationally coordinated re-
search and promotion program?

The PRESIDING OFFICER. The Sen-
ator is correct.

ADJOURNMENT

Mr. BYRD of West Virginla. Mr.
President, if there be no further busl-
ness, I move, in accordance with the
previous order, that the Senate adjourn
until 12 o’clock noon tomorrow,

The motion was agreed to: and (af ¢
o’clock and 49 mlnutes p.m.) the Senate
adjourmed until tomorrow, Thursday,
October 16, 1969, at 12 o’clock noon.

CONFIRMATION

Executive nominations confirmed by
the Senate October 15, 1969:
0.8. CIRCUIT JUDGE

Charles Clark, of Mississippl, to be US.
clreult Judge, fifth clrcuit.
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provide for the safety of American troops
and those who may wish to leave with
them.”

Mr. President, the welcome response to
our invitation to cosponsor this resolu-
tion is another indication of the grow-
ing sentiment for peace in the Senate.
To this date, a total of 18 Senators
have endorsed the resolution. This rep-
resents the high water mark of Senate
support for any resolution calling for an
end to the war in Vietnam.

Mr, President, I ask unanimous con-
sent that the Iollowing Senators he
listed as cosponsors on the next printing
of Senate Resolution 270;

The Senator from Indiana (Mr. BayH),
the Senator from North Dakota (Mr,
Buyrpick}, the Senator from New Jersey
(Mr. Casg), the Senator from California
(Mr. CpansTon), the Senator from
Alaska (Mr. GraveL), the Senator from
Oklahoma (Mr. Harris), the Senator
from Michigan (Mr. HarT), the Senator
from Minnesota (Mr, McCarTHY), the
Senator from South Dakota (Mr. Mc-
Govean), the Senator from Montana
(Mr. METcALF), the Senator from Min-
nesota (Mr, MoNDALE), the Senator from
Utah (Mr. Moss), the Senator from
Wisconsin (Mr. NeLson), the Senator
from Connecticut (Mr. Risicorr), the
Senator from Maryland (Mr. TYDINGS),
and the Senator from Ohio (Mr. Youne}.

The PRESIDING OFFICER, Without
objection it is so ordered.

Mr, DOLE. Mr, President, will the
Senator from Idaho yield?

Mr. CHURCH. I yield.

Mr. DOLE. The Senator indicates that
the cosponsors of his resolution (S, Res.
270) represent the high water mark of
Senate support for any resolution calling
for an end to the war in Vietnam.

May I remind the Senator that Senate
Resolution 271 is sponsored by 36 Mem-
bers of this body, and calls upon the
North Vietnamese—the ehemy in this
confiict—to do certain things.

For the Recorp, I wish to emphasize
that there are 38 sponsors of that reso-
lution,

Mr. CHURCH. I am familiar with the
Senator’s resolution. I think that if he
reads carefully the text of my remarks,
he will find that they do not need
revision.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr, Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
ALLEN in the chair), The clerk will call
the roll.

The legislative clerk proceeded to call
the roll.

Mr. YOUNG of Ohio, Mr, President, I
ask unanimous consent that the order
for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

MR. PRESIDENT—NOT ENOUGH

Mr. YOUNG of Ohio. Mr, President,
President Nixon last spring announced he
favored increasing social security benefits
by 7 percent, With a surplus in the social
security and social security dlsability
fund of nearly $30 billion—which is a
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tremendous surplus—certainly payments
to men, women, and children should be
increased to 15 percent, If they were in-
creased to 15 percent, the social security
fund would still continue to be an actu-
arially sound insurance system.

Social security is the greatest legisla-
tive achievement of President Franklin
D. Roosevelt’s administration. Conser-
vatives of that period denounced it as
state socialism and sneered that Ameri-
cans would be wearing “dogtags.” The
Republican platform of 1936 pledged re-
peal, Its candidate, Gov. Alf Landon of
Kansas, & good man, carried but two
States. It has since been unthinkable
for any political party to oppose the social
security program.

A young worker today is building in-
surance for his family that could pay
thousands of dollars in benefits should he
become disabled or dle before his children
are grown. Today, 1,300,000 disabled
workers under 65, and 1 million depend-
ent children each month receive spcial
security checks averaging $235. Many
Americans are unaware that changes in
the law now provide payments in early
and middle years. For example, a young
worker disabled before the age of 24
with 1% years of covered employment
during the preceding 3 years qualifies for
social security payments as long as he
lives, Also, children of a working mother
covered by social security who dies or
becomes disabled are immediately eligi-
ble for payments regardless of the
father’sincome,

President Nixon proposed a 7-percent
increase in social security benefits; re-
cently he increased that proposal to 10
percent, effective not earlier than next
April. Unfortunately, there is no delay in
the ever-increasing cost of living and a
long, cold winter is approaching, par-
ticularly for lower income families.

Social security is, and it will continue
to be, and it must continue to be, an
actuarlally sound insurance system. Pay-
ments to the 25 milllon men, women, and
childreh now receiving social security
benefits could be and should be increased
15 percent, and without delay.

REPEAL THAT GULF OF TONKIN
RESOLUTION

Mr. YOUNG of Ohio. Mr, President, in
the final session of the 8%th Congress
on March 1, 1966, I report with pride
that my vote was recorded in support of
& resolution to repeal the Gulf of Tonkin
resolution which was passed in the Sen-
ate following misrepresentation of facts
from the White House and aided and
abetted by officials of the National Se-
curity Council and Central Intelligence
Agency falsely claiming small North
Vietnamese gunships had fired upon
our destroyers, including the destroyer
Maddox,

Mr, President, hindsight is much bet~
ter than foresight. Looking back on it,
that assertion seems preposterous. The
Maddox was accompanied by other de-
stroyers of the U.8. Navy, but the Maddox
alone could have destroyed every one
of those small gunships that were falsely
alleged to have attacked the Maddox.

President Johnson used this alleged
incident to obtain authority to send hun-
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dreds of thousands of men of our Armed
Forces overgeas into Vietham to wage an
undeclared, Immoral major war in that
faraway country.

There were only five U.3, Senators at
that time who voted to repeal the Gulf
of Tonkin resolution. I am glad to report
I was one of those five. The others were
Senators FoLeriGHT, MCCARTHY, Morse,
and Gruening.

Mr, President, I have prepared and
am submitting a resolution to repeal the
Gulf of Tonkin resolution.

The PRESIDING OFFICER, The con-
current resolution will be received and
appropriately referred.

The concurrent resolution (5. Con,
Res. 42), which reads as follows, was
referred to the Committee on Foreign
Relations:

8. CON. RES. 42

Resolved by the Senete (the House of Rep-
resentetives concurring), That, under the
authority of section 3 of the Joint resclution,
commonly known as the 'Gulf of Tonkin
Resolution and entitled “Joint Resolution
to promote the maintenance of international
pesce and securlty in southeast Asia™, ap-
proved August 10, 1964 (78 Stat, 384), such
Joint resolution 1s terminated upon passage
of this concurrent resolution.

ORDER OF BUSINESS

Mr., BAKER. Mr. President, I ask
unanimous consent that I may be recog-
nized for not to exceed 15 minutes.

The PRESIDING OFFICER. Is there
objection? Without cbjection, the Sena-
tor is recognized for not to exceed 15
minutes.

THE NOMINATION OF HON. CLEM-
ENT F. HAYNSWORTH, JR., TO BE
AN ASSOCIATE JUSTICE OF THE
SUPREME COURT

Mr. BAKER. Mr. President, at a spe-
cial news conference convened in his
office yesterday, President Nixon reaf-
firmed his support for Judge Clement
Haynsworth and stated he had examined
in detail the record made by the Senate
Judiciary Committee, and that he had
absolutely no doubt that Judge Hayns-
worth is a man of integrity and honesty.

I have read the transeript of the news
conference, Mr. President, and also
examined the charges that have been
raised against Judee Haynsworth and
their denial by Senator Cook and others
bhefore the Senate.

I share the judgment of the President
as to the honesty and integrity of this
distinguished nominee.

I belleve that if any Senator examines
in detall and depth the s0-called appear-
ances of impropriety that have been
raised, rather than taking a rigid posi-
tion based on superficial reasoning de-
termined by bphilosophy or ideological
persuasion, he will reach a smmilar
judgment.

If that approach Is used, then I am
convinced that the hominee will be con-
firmed by this body by an overwhelm-
ing vote.

Some are now saying the President
should withdraw this nomination because
there are appearances of impropriety
that have been created; but I ask, in all
due deference, “Who crea‘ed those ap-
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pearances?” Clearly, in my view, not the
distinguished nominee, for, as I have
said, any objective analysis of the record
will clearly indicate to the contrary.
The so-called appearances of impropriety
s0 often alluded to in debate on this floor
have been created, in my judgment, not
by the nominee but by the debate, the
newspaper accounts, the reports, the in-
nuendo, the rumor, the imcomplete
analysis of the 700-page record compiled
by the Senate Committee on the Judici-
ary.

But even if this be the fact, it is being
contended that while the ethical ques-
tions that have been raised were not
warrahted, or were without foundation,
since doubt has been raised the Presi-
dent should withdraw the nomination.
However, as the President has sald, and
said only yesterday, to pursue thas course
of action would mean that anyone who
wants to make a charge can thereby cre-
ate the appearance of impropriety, raise
& doubt, and then demand that the nomi-
nation be withdrawn. The President re-
jected that course of action, and I com-
mend him for it.

To allow a man to be victimized in this
manner would be contrary to our system,
and would obviously mean that a nomi-
nation could be defeated for a good
reason, for a bad reason, or, as in this
case, for no reason at all.

Mr. President, I have great respect for
this body, as I have deep and genuine
respect for the underlying gemius that
ereated our tripaertite system of central
government, consisting of the executive
department, the two branches of the
legislative department, and the judici-
ary, each having a rather exquisite set
of checks and balances, prerogatives, and
overlapping jurisdiction with the others,
This insures that there is a consensus
expressed by the machinery of govern-
ment that fairly and clearly represents
the will of the people themselves,

The Senate is now engaged In one of
its unique jurisdictional undertakings—
the responsibility, under the Consti-
tution, that it advise and consent with
the President of the United States on the
confirmation or the withholding of con-
firmation of a nominee for the highest
tribunal the only constitutional tribunal,
in this Republic.

I think it might be appropriate, for the
moment, to examine in detail the re-
sponsibility of this body in that respect.
Clearly, I believe, the President and the
Senate have concurrent responsibility
and cohcurrent jurisdiction in the mat-
ter of seleciing the members of that con-
stitutional tribunal, the Supreme Court
of the United States, in this case spe-
ciflcally an Associate Justice of the Su-
preme Court.

I have no quarrel with those who say
that the Senate must not act as a mere
rubber stamp, giving automatic or pro
forma approval to any nomination seng
by any President to the Senate at any
time. I do helleve that our jurisdiction
is as great as that of the executive de-
partment; otherwise, the phrase “ad-
vise and consent” would have no mean~
ing. But there is one prineipal constitu-
tional distinction between the responsi-
bility of the President and the responsi-
bility of the Senate, As it clearly appears
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from the Constitution, only the President
can initiate a nomination, The Senate
may consider only those nominations so
initiated; and, In considering nominees
for the highest trlbunal, it is the re-
sponsibility of the Senate to examine
every fact and every facet involved in
such nominations,

It is my purpose now to urge my col-
leagues to do precisely that; and, with
all due respect, even with my egreat
reverence for this body, to suggest that
they have not yet done it. The debate
thus far has been altogether too de-
tached from the record compiled by the
Committee on the Judiciary, The debate
thus far has dealt too much and too often
with “the abpearance of impropriety,”
and too little with the fact and sub-
stance of the nominee’s record as ad-
duced by the committee,

I believe it would be a tragic chapter
in the relationship between the Senate
and the judiciary if this nomination were
not determined on the basis of the merits
and facts of the controversy, rather than
on the basis of innuendo. I believe, as
I have stated before on this floor, that it
is time we examined the facts and ecir-
cumstances attendant upon this nomina-
tion, and stopped “shoveling smoke’—a
phrase that was impressed upon me some
yvears ago when I was in law school, It
was then pointed out that too often law
students and lawyers and, I am inclined
to believe, legislators, even those in this
august body, tend to become caught up
in the emotions of the moment and to be
attracted by the glitter of vocabulery in-
stead of careful scrutiny of the record
itself and the facts and circumstances on
which a judgment should be based.

In response to that implication, either
Justice Holmes or Judge Learned Hand—
I have forgotten now which—made the
charge that lawyers are prone to spend
much of their adult lives “shoveling
smoke”—that is, dealing in things other
than the facts of the case af issue,

I admonish my fellow Senators, and
I am confident that the Senate will not
do so, not to engage in a smoke shoveling
contest in connection with the confir-
mation of Clement Haynsworth to serve
as an Associate Justice of the Supreme
Court of the TUnited States. I believe my
colleagues, and the Senate as a body, will
not engage in the luxury of innuendo as
the basis for judgment, but rather will
make their judgment on the basis of the
facts, The facts have been clearly de-
llneated in the hearing record, and on
occasion in debate on this floor. I com-
mend now, as I have previously, the mag-
nificent statement made by the junior
Senator from Kentucky (Mr, Cook),
wherein he took, one by one, the charges,
the inferences, the allegations, and the
implications—not just those involved in
the debate, but in the stories clrculated in
the press, from every source—and made
a point by point, meticulous answer to all
such charges. I said then and I say once
again that it is the constitutional duty
of every Member of this hody to do what
MarrLow Cook, the distinguished junior
Senator fromn Kentucky, did, and that is
to examine these matters and look the
facts in the face.

The confirmation of the nomination of
& man to serve on the highest court in
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this land must be so judged. It must not
be judged on some inference of liberal
philosophy or conservative philosophy,
or some alleged bias of a prolabor or anti-
labor stand, because, Mr, President, if we
do judee on that basis, we are setting up
a constitutional principle that I believe
none of us would consciously adhere to
or approve of. If some say, as some have
said, “I oppose Clement Haynsworth be-
cause his philosophy is too prolabor or
too antilabor, or too liberal or too con-
servative,” we are in fact saying by that
allegation or that statement that we are
going to choose the members of the Su-
preme Court of the United States based
upon some artificial balance between
liberal and conservative, prolabor and
antilabor. Mr. President, for my part, I
do not want a member of the Supreme
Court of the United States, whether it be
the Chief Justice or an Associate Justice,
who is either pro or anti anyone in these
United States. To say that Clement
Haynsworth is antilabor implies that the
maker of the statement would rather
have someone who is prolabor; or to say
that he is anti-civil rights, that he would
rather have someone who is pro-eivil
rights.

Judge Haynsworth is neither, and no
conscientious member of this Govern-
ment, whether he be a Senator, a Jus-
tice of the Supreme Court, or the Presi-
dent of the United States himself can
afford the luxury of being anything other
than dispassionate, calm, and impartial
in his judegment of what is best for this
country and best for humanity.

So I reject out of hand the conten-
tion that we should judege on the basis
of a philosophical bias of any sort, and
say rather that we should examine this
nominee as we shouid examine all nom-
inees, on the basis of their competence,
their qualification to serve and to serve
well, to serve impartially and to serve
Judiciously the best interests of the peo-
ple of this country, all of them, without
breaking the population down into pro or
anti anything.

Clement Haynsworth is uniquely suited
for this difficult task. The President of
the United States has chosen well, The
Senate of the United States must exam-
ine the facts and not revel in innuendos
or aspersions. We must come to terms
with the judement we must make, dis-
regarding as we must so0 often disregard
what its political impact will be at home
with one group or another, and we must
decide what is best for this country,

In my humble view, what is best for
this country is a man who has the ju-
dicial impartiality to look facts in the
face and call the judgments as he sees
them, which is precisely what we must
do also in judging this confirmation.

Mr., THURMOND, Mr. President, I
commend the able and distinguished
Senator from Tennessee for the fine
presenfation he has just made. It is my
firm belief that when Senators read the
record in the Haynsworth case, they will
find that Judge Haynsworth is as well
qualified as any man who has ever been
nominated to be a Supreme Court
Justice.

I am very proud that the Senator from
Tennessee has seen fit to make the re-
marks he has made today.
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Having known Judge Haynsworth, his
father, his grandfather, and the distin-
guished famlily from which he comes, I
am sure that the Members of the Senate
and the people of this country will be
very proud to have him serve as a Su-
preme Court Justice,

CLASSIFIED INFORMATION IN
CONGRESSIONAL RECORD

Mr. THURMOND. Mr. President, look-
ing back to the debate on the 1970 mili-
tary authorization bill, I would like to
bring to the attention of my colleagues
two points which have caused me deep
conhcern in the past 6 or 7 weeks.

The first point is the fact that this de-
bate has revealed to our enemies vast
amounts of classifled information they
could not have obtained otherwise. Sec-
ond, it appears to me we are witnessing
& direct challenge to the committee sys-
tem a3 we have knpwn it here in the
Senate.

On point No. 1 regarding classified In-
formation, it is not my desire to bring
Into guestion the right of any Senator to
challenge any item in any bill on the
floor of the Senate. To do s0 would chal-
lenge the democratic process which has
made our Governunent a powerful and
influential one.

However, it must be recognized that
in the 6 weeks the military procurement
bill has been debated item by item, in-
formation on weapons systems vital to
our defense has been spread across the
public record for all to see.

During this debate the thought often
occurred to me that our enemies would
have been requlred to pay millions to es-
pionage agents for the information re-
vealed In a copy of the CONGRESSIONAL
REecorp which seils for a few cents, It Is
not hard to imagine the excitement of
Communist military leaders around the
world as their interpreters pour over the
CONGRESSIONAL REecorp and extract in-
formation vital to their development of
an effectlve strategy against us. Can you
imagine the copies of the CONGRESSIOR2A
Recorp which have been shipped to
Russia, China, Cuba, and other un-
friendly countries in the last month?

Mr. President, the opponents of these
VATIOUS weapons systems are not the only
ones who have spilled our “military
beans” sp to speak, but those of us try-
ing to defend these systems have also
been forced to reveal classified data,
knowingly and unknowingly, in an effort
to preserve the strength of our Military
Establishment.

Our entire military strategy an