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United Cerebral Prlsy Association dur-
ing which time Dr. Marrs pioneered de-
velopment of schools or clinics for handi-
capped children in 30 cities.

In the area of industrial medicine and
aerospace medicine he has served as con-
sultant to numerous aerospace COrpora-
tions; vice president and one of the
founders of Spacelabs, Inc.: completed
courses in occupational health, aviation
medicine, space operations, medical as-
pects of misslle operations, and aviation
medicine and writien papers on avia-
tion and industrial medicine subjects.

In the area of military medical ad-
ministration Dr. Marrs has served suc-
cessively ag flight surgeon, tactical hos-
pital eommsander, chief of outpatient
clinic, base hospital ¢ommander, mem-
ber of the Medical Reserve Advisory
Council, and special assistant to the Sur-
geon General of the Alr Force.

A& special assistant to the Surzeon
General he was a prineipal In reoreaniz-
ing the Medical Reserve program in ac-
cord with current Air Force heeds,

He has worked with CIA in paramili-
tary and other areas.

Dr, Marrs has heen on the Gover-
nor's Committee for the Handicapped
under five Alabama Governors and on
the President’s Committee for the Handi-
capped under three Presidents.

He is a member of the American
Board of Pediatrics, the Royal Soclety of
Health, the Association of Military Sur-
geons, the Aerospace Medical Assocla-
tion, and the Soclety of U.8. Flight Sur-
geons,

He has bheen clted on numerous occa-
sions for his contributions in intellizence
areas and medical areas. He has consist-
ently received outstanding performance
ratings in his present civil service assign-
ment, and he has been awarded the dec-
oration for exceptional civilian service,
The Air Force Asgociation, National
Guard Association, Reserve Officers
Training Corps, Arnold Air Society, the
Polio Poundation, the Nicaraguan Med-
ical Service, the Guatamalan Health As-
soctation, the American Association on
Mental Deficieney, the American Physi-
clans Art Association, the Mental Health
Association, the National Society for
Crippled Children and Adults, and other
organizations have cited him for his con-
tributions in this area.

Dr. Marrs also has an outstanding ca-~
reer as an Air Force reservist, His various
duty assignments included a tour, be-
ginning October 1, 1961, as commander
of the 117th Tactlcal Hospita), Dreaux
Airhase, France, On October 1, 1963, he
was named assistant to the Surgeon
yeneral of the Air Force for Reserve
Affairs and in 1964 became a colonel in
the Air Force Standby Reserve. On Febh-
ruary 16, 1968, he was promoted to briga-
dier general in the USAFR and on De-
cember 21, 1968, he was designated as a
mobilization assistant to the Surgeon
General of the Air Force.

Mr. President, the Armed Services
Committee was unanimous In its ap-
proval of Dr. Marrs and it is believed he
will render our Nation an outstanding
service in this high post.

The PRESIDING OFFICER. The ques-
tion is, Will the Senate advise and con-
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sent to the nomination of Theodore C.
Marrs, of Alabama, to be Deputy Assist-
ant Secretary of Defense for Reserve
Affairs?

‘The nomination was confirmed.

FEDERAL DEPOSIT INSURANCE
CORPORATION

The hill clerk read the nomination of
Frank Wille, of New York, to be a mem-
ber of the Board of Diractors of the Fed-
eral Deposit Insurance Corporation for
& term of 6 years.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed,

THE DEPARTMENT OF
TRANSPORTATION

The bill clerk read the name of Robert
H. Cannon, Jr., of California, to ba an
Asslstant Secretary of Transportaticn.

The PRESIDING OFPICER. Withount
objection, the nomination 15 considered
and confirmed.

TU.8. COAST GUARD

* The bill clerk proceeded to read sun-
dry nominafions Iin the U.S. Coast
Cruard.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the nominations
be considered en bloc,

The PRESIDING OFFICER. Without
objection, the nominations are consid-
ered and confirmed en bloe,

PUBLIC PRINTER.

The bill clerk read the nomination of
Adolphus Nichols Spence I, of Virglnia,
to be the Public Printer.

The PRESIDING OFFICER, Withont
ohlection, the nomination is considered
and confirmed,

U.S. AIR FORCE—U.S5. ARMY—
US. NAVY

The bill clerk proceeded to read sundry
nominations in the T.S. Air Force, the
U.8. Army, and the U.S, Navy.

Mr. MANSFIELD, Mr, President, I ask
unanimous consent thai these nomine-
tions be considered en bloe,

The PRESIDING OFFICER. Withouf
objection, the nominations are consid-
ered and confirmed en bloc,

NOMINATIONS PLACED ON THE SEC-
RETARY'S DESK IN THE ENVIRON-
MENTAL SCIENCE BERVICES AD-
MINISTRATION, IN THE ARMY,
IN THE NAVY, AND IN THE MA-
RINE CORPS

The bill clerk proceeded to read sun-
dry nominations in the Environmental
Science Services Administration, in the
Army, in the Navy, and in the Marine
Corps, which had been placed on the
Secretary’s desk,

Mr. MANSFIELD, Mr, President, I ask
unanimous consenf that the nominsations
be considered en bloc.

The PRESIDING OFFICER. Without
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objection, the nomineations are consid-
ered and confirmed en bloe.

Mr. MANSFIELD. Mr. President, I ask
uhanhimous consent that the President
be immediately notlified of the confirma-~
tion of these nominations.

The PRESIDING OFFICER, Without
objection, it is so ordered.

WITHDRAWAL OF UNITED STATES-
MEXICAN BROADCASTING PRO-
TOCOL

Mr, MANSFIELD., Mr. President, a
parliamentary Inquiry.

The PRESIDING OFFICER. The Sen-
ator from Montahs will state 1t.

Mr, MANSFIELD. Do I correctly un-
derstand that Senate Executive Resolu-
tion No. 1, 91st Congress, second session,
on the withdrawal of & United Stafes-
Mexican broadcasting protocol, reported
by the Commiftee on Foreign ERelations
favorably, iz subject o0 consideration
only on the basis of a majority vote?

The PRESIDING OFFICER. The
Chair would inform the Senator from
Montans that he is correct.

Mr. MANSFIELD. Mr. President, I
thank the Chair. Mr. President, I ask
unanimous consent that the Senate pro-
ceed to the consideration of Senate Ex-
ecutive Resolution MNo. 1, 91st Congress,
gecond session, withdrawal of United
States-Mexican breoadcasting protocol.

The PRESIDING OFFICER., 1s there
ohiection?

There being ho objection, the Senate
proceeded to consider Senate Executive
Resolution No. 1, 01st Congress, second
session, withdrawal of United States-
Mexican broadeasting procotol.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the resolution.

The resolution was agreed to.

SUPREME COURT OF THE UNITED
STATES

Mr, MANSFIELD, Now, Mr. President,
I ask unanimous consent that the Senate
proceed to the consideration of the
nomination of George Harrold Carswell,
of Florida, to be an Associate Justice of
the Supreme Court of the United States.

The PRESIDING OFFICER. The clerk
will state the nomination.

The bill clerk read the nomination
of George Harrold Carswell to be an As-
soclate Justice of the Supreme Court of
the United States.

The PRESIDING OFFICER. Is there
ohjection to the consideration of this
nomination?

There heing no objection, the Senate
proceeded to consider the nomination.

Mr. SCOTT. Mr. President, may I be
recognized?

The PRESIDING OFFICER. The Sen-
ator from Pennsylvania Is recognized.

Mr. SCOTT. Mr. President, the Senate
of the United States is asked to decide
whether it will advise and consent to the
nomination of Judge George Harrold
Carswell to be an Associate Justice of
the Supreme Court of the United States.

The majority and minority views of
the Senate Judiciary Committee have
been printed and we have been treated
to a variety of statements, both by Sen-
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ators and by those outside the Senate, as dicial temperament or professional com-

to why they oppose Judge Carswell’s
confirmation. These arguments have
seemed to me to boil down to basically
two: first, that Judge Carswell, during
his tenure as & judge of the Federal dis-
trict and circuit courts has not been
suficiently “pro-civil rights” in his deci-
sions; and, second, that Judge Carswell
is not sufficiently “distinguished” to he
an Assoclate Justice of the Supreme
Court of the United States.

Let me first address myself to this
question of “distinction” In judicial
nominees, I find it a very difficult notion
either to define or to explain. I take it
that no one seriously questions Judge
Carswell’'s integrity, judicial tempera-
ment, or professional competence. The
American Bar Association’s standing
committee on the Federa: judiciary has
spoken rather emphatically on that sub-
ject, in discharging its obligation to de-
termine whether or not a man nominated
to be a Justice of the Supreme Court is
or is not qualified for that position.

That committee unanimously found
Judge Carswell to bhe qualified and so
advised the chairman of the Senate Ju-
diciary Comimittee on January 26; asked
by opponents of the nominee, after the
conclusion of the hearings hefore the
Senate Judiciary Committee, to recon-
sider its position, the committee unani-
mously reaflirmed its earlier determina-
tion.

The committee’s communication to the
chairmean of the Senate Judiciary Com-
mittee points out the difference between
the question of professional competence
and other factors that the President or
the Senate may wish to consider in eval-
uating a nominee, I quote from a para-
graph of Judge Walsh’s letter to Senator
EASTLAND:

With respect to nominations for the Su-
preme Court, the Committee has traditionally
limited its investigation to the opinjons of
a cross-sectionn of the best informed Judges
and lawyers as to the integrity, judicial tem-
perament and professional competence of the
proposed nominee, It has always recognized
that the selection of a member to the Su-
preme Court involves many other factors of
a broad political and ideological nature with-
in the discretion of the President and the
Senate but beyond the specia.l competenoe of
this Committee,

If 12 members of the American Bar
Association, specially appointed by my
good friend and fellow Pennsylvanian,
Bernard G. Segal, president of the as-
sociation, to discharge this important re-
sponsibility, have concluded that Judge
Carswell is qualified as to “integrity, ju-
dicial temperament and professional
competence” and have reached that con-
clusion on the basis of an investigation of
“the opinions of a c¢ross-section of the
best Informed judges and lawyers,” that
part of the inquiry is for me at an end.

I think the “lack of distinction” argu-
ment is really a make-welght for those
whose real ground of objection is that
the nominee is not sufficiently in accord
with their views. He may not he in ac-
cord with many of my views, for that
matter. But, to the extent that the lack-
of-distinetion argument suggests that
Judge Carswell lacks either integrity, ju-

petence, it 1s rebutted by the unanimous
opinlon of the American Bar Associa-
tion’s Standing Committee on the Fed-
eral Judiciary.

To the extent that it suggests disap-
proval of Judge Carswell’s judicial phi-
losophy, it 1s really not grounded on “dis-
tinction” at all, but on ideological con-
siderations.

There has been, In the past, some dis-
agreement among members of the Sen-
ate Judiciary Committee, and of the Sen-
ate as s whole, as to the extent to which
an individual Sensator ought to evaluate
and take into account a nominee’s ju-
dicial philosophy in deciding whether
to vote in favor of confirmation or
against it. One thing certainly is clear—
each of the 100 Senators cannot insist
that the nominee be a carbon copy of
his own views on the various matters
that come before the Supreme Court,
since there are only nine Justices of that
Court. I am sure that 100 will not go into
nine, if I still remember my early math,

If the President’s power to appoint
is to mean anything, it must mean that
the President is empowered to consider
a nominee’s judicial philosophy in nam-
ing him to the Court in the first instance,
The role of the Senate must be, I he-
lieve, at most to insist that the nominee’s
public record be within a range of rea-
sonableness on controversial judicial is-
sues. Each individual Senator ¢annot in-
glst that the nominee hear his own phil-
osophical stamp, but must limit his con-
sideration, as I must, to whether the
nominee’s record is within broad lmits
of rensonableness.

Testimony before the Senate Judiciary
Committee has satisfied me that Judge
Carswell is indeed a *“middle of the
roader” in this field of the law.

I repeat, this is not to say that I would
necessarily approve of each of Judge
Carswell’'s decisions in the field of civil
rights. In fact, in several cases it seems
to me that he was stricter than I would
like to have seen a judge be, in holding
against civil rights plaintiffs.

I am convinced, however, that his rul-
ings—even in these cases—were moti-
vated by his own understanding of the
precedents, and his own judicial philos-
ophy. Even though I might not have de-
cided these cases the same way as he did,
his overall approach in the area of civil
rights is based on his construction of the
Constitution, and certainly not in defi-
ance of it.

When I turn to Judge Carswell’s work
in the field of eriminal law, I find myself
in accord with virtually everything he
has done. He has established a good rep-
utation for fairness as a trial judge In
those criminal ¢ases which he tried him-
self, as can be seen from the statistics
regarding afirmance on appeal of these
cases by the Fifth Circult.

However, in several decisions on legal
points in habeas corpus cases, he has in-
dicated that where under the law he is
free to do so, he would take a more re-
strictive vlew of the constitutional rights
of criminal defendants than would some
other sitting judges.

In a nation confronted with a rising
tide of ¢rime which has made the aver-
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age citizen fearful of going about on the
streets of his neighborhood, I do not be-
lieve it is wise to further expand concepts
under which criminal defendants may be
freed on technical points unrelated to
thelr guilt or innocence of the crime of
which they are charged.

As a matter of fact, within the last 48
hours, the wife of a former Representa-
tive has been an unwitting and unwilling
witness to the aftermath of a robbery in
a grocery store, and a Member of the
U.S8. Senate has had his clothing stolen
fromn his car in a parking lot. Therefore,
we are well aware that crime is with us
in the United States.

I think the President, in short, indeed
has nominated a “strict constructionist”
to the Supreme Court. Judge Carswell’s
record is that of a judicial conservative;
and, quite consistently with this record,
his decisions tend to a less expansive
reading of the constitutional rights of
both civil rights’ plaintiffs and of erimi~
nal defendants.

As I have said, my own personal pref-
erence, were I sitting on the bench,
would probably be for a more liberal
reading of the rights of civil rights plain-
tiffs, but for the same sort of more re-
strictive reading of the rights of criminal
defendants as that found in Judge Cars-
well’s decisions,

Only if I were to insist that a judge
nominated to the Supreme Court mirror
precisely my own views as to how Su-
preme Court Justices should decide par-
ticular cases, could I have sericus doubts
about voting to confirm Judge Carswell.
Obviously, neither I nor any other Sena-
tor has the right to impose such a re-
quirement.

Judge Carswell is within the realm of
reason in the area of eivil righis, and
will bring to the area of constitutional
rights of criminal defendants a some-
what more skeptical approach than has
been followed by the Supreme Court in
some of its decisions of the immediate
past. I welcome this latter development.

Judge Carswell is an experienced, sit-
ting judge. There are those who argue
that he has not had sufficient time on
the bench, and to them I point out that
of the last four appointees to the Su-
preme Court, three never wore judicial
robes before belng confirmed here.

It strikes me as strange, moreover, that
some of those now opposed, were pre-
pared some years ago, to rush through
a Supreme Couri, appointee simply be-
cause “this was the man the President
wanted.”

Mr. HOLLAND. Mr. President, will the
Senator yield? ’

Mr. SCOTT. I yield.

Mr, HOLLAND, Mr. President, the
Senator knows that this nominee served
5 years as assistant district attorney in
the Eisenhower administration. He was
appointed in the closing part of the Ej-
senhower administration as a district
judge and was appointed last year in the
Nixon administration as a judge of the
Circuit Court of Appeals for the Fifth
Circuit,

I simply want the record to show on
this polint, first, that the Senator from
Florida, not being of the same party as
the Executive on any of these three oc-
casions, dld not make the nomination,
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but that there was every chance for any-
one who wished to complain to him of
Judge Carswell personally, or Iater as an
official, to do so,

The area over which he presided is
predominantly Democratic. The bar over
which he presided is predominantly
Democratic. Not only did I have no com-
plaint, but I had much encouragement to
approve the appointment when he was
named as district attorney. And he was
unanimously approved by the Senate.

When the tlme came for his ap-
pointment as a district judge—and the
situation was the same, as the nomina-
tion came from a Republican admin-
istration and was not upon my recoms-
mendation—there was ample opportu-
nity for me to hear objections, i there
were such, to the way he had treated
defendants or lawyers in cases which
he had handled as a prosecufor.

I had no such complaints, and to the
contrary, even when the circuit court
of appeals nomination was made last
yvear, with the situation exactly the
same—the nomination coming from a
Republican President—with every op-
portunity for me to hear the complaint
of any lawyers or others who might com-
plain of his judicial conduct, I had none,

I want the record to show that I had
many dozens of pleasant, approving, and
recommending letters and other contacts
last year. I did in 1958 when he was
named as district judge, And I did in
1953 when he was named as an assistant
district attorney, And through the course
of the years, I have had many oppor-
tunities to hear from members of the
bar, in particular in that part of the
State, and I have yet to have the first
complaint of mistreatment or poor judg-
ment on the part of Judge Carswell,
which I thought was quite a commenda-
tion for a man who has served In these
three positions since 1953. And the Sen-
ate having acted unanimously to confirm
him on each of these three occaslons,
we must have felt unanimously that he
was well chosen and well regarded and
that it was well understood that he was
a man of integrity, a man with a knowl-
edge of the law, and a man of judicial
temperament.

Mr. SCOTT. Mr. President, I thank
the Senator from Florida for his contri-
bution to the iInformation on the back-
ground of this appointee. He was, indeed,
confirmed unanimously by the Senate
and reported unanimously by the Senate
Judiciary Committee on each occasion.
Angd if there were any objections to him,
they must have been at that time quite
minimal,

One is, therefore, entitled to wonder
why some of the things have been said
which have been said later on this, the
fourth time the name of Judge Carswell
has been submitted to the Senate.

If we were right three times, one won-
ders how we could be so wrong the fourth
time, This is another one of the reasons
why I am supporting the nomination.

This nomination is not rushed through.
Judge Carswell has been subjected to the
closest scrutiny by the Senate and the
public. And the fact remains that this is
the man the President wants. This 1s the
man the Judiciary Committee, by a
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heavy majority, favorably reported. This
1s the man on whose qusalifications we in
the Senate have passed on three times
already.

Mr. KENNEDY, Mr. President, will the
Senator yield?

Mr. SCOTT. I yield.

Mr. KENNEDY, Of course, in making
the evaluation three previous times,
neither the Judiciary Committee nor the
Senate carried out any searching inquiry.
I think that in all fairness it should be
pointed out that on this occasion, with a
nomination to the Highest Court in the
land at stake, there were materials pre-
sented to the Committee on the Judiciary
which had not heen submitted to the
Committee on the Judiciary before; and
that this time there was an opportunity
to review hls work in greater detail, We
had somewhat of a chance to look at his
performance with a higher degree of
care, particularly in terms of his inter-
pretation of certain controlling cases and
statutory and constitutional provisions,
and his willlngness to follow precedents.
There was a much more complete—al-
though not even yet a totally thorough-—
inspection of his geperal performance
during his tenure on the court. I think
that any examination of the record
would Indicate incontrovertibly that this
wag 8 much more thorough and far-
reaching study than had been made
before.

Would the Senator agree?

Mr, SCOTT. I egree there has been a
great deal more discussion on the nomi-
nation of Judge Carswell this fourth time
than there has been before, There have
been witnesses and controversy; there
have been different points of view, The
distinguished Senator from Massachu-
setts knows I share his views generally
on civil rights; and I believe I can say
conversely that he shares mine, But I am
pointing out that had this appointee’s
record been as unfortunately subject to
criticism as it now is, that it did not
occur in the previous three situations.
But I do think the Senator has made an
important contribution to the record and
I could not dispute that these matiers
have since been brought out.

Mr. KENNEDY. I thank the Senator.
I regret having interrupted the Senator
in his formal presentation hecause I
think it is only fair that he make his
presentation. I think in fairness, when we
are considering this matter we should
realize that this has been perhaps the
only extensive and intensive examination
of this nominee’s background, compe-
tence, and judicial temperament for this
important position, There have been
those who say it has heen too expansive
and exhaustive an examination, but I
think there c¢an be no doubt that we
have a much more complete record on
this nominee than at any time in the
past.

When we consider the nominee on this
occasion compared to the other times he
was considered, we must realize that we
are considering him for the highest kind
of national responsibility, a position on
the Supreme Court of the United States;
as compared to the other occasions when
he was heing considered for the position
as U8, attorney and district or circuit
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court Judge. Perhaps we should have con-
sidered his previous nominations more
carefully. But that is certainly no reason
not to consider his present nomination
as carefully as we can,

I thank the Senator.

Mr. HOLLAND. Mr, President, will the
Senator yield?

Mr. 8COTT. I yield.

Mr. HOLLAND. It was the Circuit
Court of Appeals, the second highest
court in our Nation, and a coutt that is
the court of final appeal in the normal
case. There was certainly an ample op-
portunity to Investigate at that time.

I repeat that he was not my nominee,
I nominated someone else, just as I have
this time. But I must in fairness state
that although I am a member of the bar
in Florida of long standing and have
served as Governor of my State, and lived
In Tallahassee, the city where he lives,
and know him and have been acquainted
with practically all the lawyers who prac-
tice in practically the entire western and
northern part of my State, I have yet to
have any complalnt of mistreatment or
lack of judicial knowledgze and handling
by members of the Florida bar.

The Senator will remember, of course,
that the president of the Florida Bar
Association came to testify heartily in
support of this nomination.

Mr, KENNEDY, Mr. President, would
the Senator yield further?

Mr. SCOTT. If I may, I would like to
finish two short paragraphs, and then I
will be glad to yield.

In nominating Judge Carswell, Presi+
dent Nixon has taken into consideration
notions of geographical and philosophi-
cal balance in the Supreme Court.

This i8 his prerogative and in the ab-
sence of ethical considerations, I sup-
port the nomination of Judege Carswell
and I intend to vote for his confirmation.

Mr. President, I ask unanimous con-
sent to have printed In the Recorp a bio-
graphical sketch of George Harrold
Carswell,

There being no objection the bio-
graphical sketch was ordered to he
printed in the RECorD, as follows:
BIOGRAPHICAL SKETCH OF CGEORGE HARROLD

CARSWELL

Judge Carswell was borth on December 22,
1919, in Irwinton, Georgia. He gradua.ted
from Duke University in Durham, North
Carolina, with a B.A, degree in 1941. He at-
tended the University of Georgla Law School
for one year prior to his entry into the armed
forces In 1942. He was discharged as a Lieu-
tenant in the Navy in 1945, after which he
resumed hls law studies at Mercer University
Law School, at Macon, Georgla. He gradu-
ated from the Walter F. George Law School
at Mercer in 1948, and engaged In the private
prg;tice of law in Tallahassee, Florida, until
1953,

He was appointed Unlted States Attorney
for the Northern District of Florida by Pres-
ident Eisenhower in July, 1953, and served
in that position for five years, Im 1958, he
resigned &s United States Attorney to accept
appointment as United States district judge
for the Northern Distriet of Florida a post
which he held until President Nixon appoint-
ed him to be a judge of the United States
Court of Appeals for the Fifth Circuit in
June, 1969, He 15 presently serving as a clr-
cuit judge.

Shortly after he was appointed a district
Judge, Chief Justice Warren appointed Judge
Carswell to be a member of the Committee
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on Btatlstics of the Judicial Conference of
the Unlted States. This Committee performs
the essential function of evaluating the need
for additional federal Judges throughout the
nation, on the basis of studies of current
workload and backlog. The present Omnibus
Judge bill already passed by the Senate and
pending in the House of Representatives is
based largely on the recommendation of the
Committee on Statistics, In April, 1869, Judge
Carswell was chosen by the other clreuit and
digtrict judges to be the Fifth Circuit's dis-
trict judge representative to the Judicial
Conference of the United States. As such,
he attended and participated in the meeting
of the Conference held in June, 1869, deal-
ing with the problems of judicial ethics
arlsing from outslde employment of federal
judges, He voted with the majority of the
Conference at that time to require disclogurs
of outside employment, and to regulate it in
other ways,

Mr, SCOTT. Mr. President, I am glad
to yield to the Senator from Massachu-
setts.

Mr. KENNEDY. Mr. President, I want
to comment on the statement of the dis-
tinguished Senator from Florida in re-
gard to the question of whether any
members of the bar in Florida did com-
plain,

Mr. HOLLAND. To me,

Mr. KENNEDY, We are talking about
the whole record in this matter. If the
Senator is limiting complaints of the
Florida bar to him, I would reserve any
comment, If the Senator 1s talking about
reservations expressed by lawyers who
practiced in Florida in terms of their
practice before Judge Carswell in numer-
ous cases, I would suggest that the Sen-
ator review the record. There were a
numher of members of the bar that did
complain and complain wociferously
about the kind of treatment they re-
ceived in the nominee’s court. They used
the words “intimidated,” “hollering,”
and *“scolding.” One lawyer who super-
vised a large number of other lawyers
throughout Florida during a 4-year pe-
riod of the 1960’s, said that he felt it
necessary to train them for appearances
before Judge Carswell by harassing them
and interrupting them as Judge Carswell
repeatedly did. And other lawyers who
appeared in his court corroborated that
complaint.

I would certainly hope the Senator, for
whatever value he might place on it,
would get a chance to review those com-
ments, as well.

However, those are really the second-
ary questions when taken In lsolation.
I think the Senator from Pennsylvania
has touched on the really important
questions which will be discussed and
debated. I had really not intended to
have the opportunity to speak this aft-
ernoon on this question and I hope to
do some time next week. But I do feel
that the individual views expressed by
four members of the Committee on the
Judiciary, and those expressed in the
more complete memorandum, which
touch upon the question of the profes
sional competency of Judge Carswell,
that talk about his judicial temperament,
about the question of whether his inter-
bretations really follow the controlling
cases or not, questions of his sensitivity
to and understanding of human rights,
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really present a very responsive and com-
plete expression of why many Members
of this body will find there are sound
grounds to believe that thils nomination
should not receive the Benate’s endorse-
ment.

Mr. GRIFFIN. Mr. President, will the
Senator yield?

Mr. SCOTT. I yield.

Mr. GRIFFIN. Mr. President, I expect
to have some further remarks at a later
point In the debate on this nomination
but I should like at §his time to commend
the distinguished minority leader for a
very excellent statement and, in general,
to associate myself with what he has
said.

He has focused on what are supposed
to be the issues, and I believe he has
demolished the arguments of those who
seek to bulld a case against the nominee.

Certainly any Senator who wishes to
oppose a nominee for the Supreme Court
simply because of disagreement with
philosophy is within his rights as a Sen-
ator to do so; but I suggest that it breaks
with the tradition and practice of the
Senate over the years, as I understand
the history of the Senate, Senators have
been very tolerant with respect to dif-
ferences of philosophy when nominations
to the Supreme Court have been
considered.

I would not try to characterize or
categorize the philosophy of Judge Cars-
well. However, like the minority lead-
er, I am quite sure that the philosophy
of the nominee would not be completely
in tune with mine. I know that there
are decisions which have been handed
down by the nominee which would not
have been my decisions if I had been
sitting in hls place. But I am also con-
scious of the fact that ahy Senator would
expect too much if he should expect or
demands 100 percent agreement with any
nominee so far as philosphy or ideology
are concerned. I am not impressed with
the arguments of those who try to por-
tray this nominee as a “racist’” or an
extremist.

As a member of the Judiciary Com-
mittee, I have listened to the testimony
and I have reviewed the record. On the
whole, I believe the record Indicates that
the nominee has sought to apply the de-
cisions of the Supreme Court as he, in
good faith, has interpreted them.

Once again, I want to commend the
distingulshed minority leader.

Mr. KENNEDY. Mr. President, will the
Senator permit me to respond on this
point to the Senator from Michigan?

Mr, SCOTT. I yield. I understand the
Senator wishes to respond to the Sena-
tor from Michlgan. I can yield the floor
at this time. Is the Senator seeking rec-
ognition?

Mr, KENNEDY. Yes.

Mr. SCOTT, Mr. President, I yield the
floor.

Mr. KENNEDY, Mr, President, I would
like to say, in terms of response to my
good friend from Michigan, that I am
sure that during the course of this de-
bate it will be stated on the fioor that
there were members of the Judiciary
Committee who expressed their reserva-
tions to this nominee solely on the basis
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of philosophy, I certainly did not, and
I do not believe my colleagues who signed
the minority views did so, either.

Realistically, I believe we would expect
that during this administration, there
might very well be nominees whose phi-
losophy might be different from that of
some of us who sit on the Judiciary Com-
mittee; we have had such nomilnees for
every kind of position from U.S. marshal
to Chief Justice of the United States, and
we have not opposed their confirmation.
But the point raised in the individual
views, which is extremely basic with re-
spect to this nominee, is whether the
nominee’s personal prejudice and pred-
ilections Interferred with the deciston-
making process, in his court, and affected
his judicial temperament, his objectivity,
and his fairness. I think it is a legitimate
area of pursuit for those of us on the
Judiciary Committee, and for all Mem-
bers of the Senate, because it is a basic
question and must be resolved. There
were suggestions, comments, and state~
ments by wiinesses that indicated
strongly that this happened. We will have
an opportunity to review that evidence
and examine it In some detail during the
course of the debate. Obviously it Is a
question that reaches the essence of the
question of the suitabllity of the nominee,
even apart from the overall and thresh-
old question of whether his general quali-
fications are such as to merit a Supreme
Court appointment,

This is a better portrayal of at least
one of the areas of the reservatlons ex-
pressed by the Senators who signed the
Individual views. It is surely a truer ex-
press of their reservations than merely
a biland expression that goes merely to
the guestion of philosophy.

Mr. BAYH. Mr. President, I intend to
deal with the whole matter of the nomi.
nation of Judge Carswell on Monday, fol-
lowing the presentation of the views of
the distinguished chairman of the com-
mittee (Mr. EasTLanp) ; but inasmuch as
the Issue has been joined at this hour, I
feel obliged to make at least one or two
comments.

I listened with a considerable amount
of Interest to the views of the distin-
gulshed minority leader and his good
right arm, the distinguished Senator
from Michigan (Mr. GrIFFIN). This is
another example of how Members of
this body can have the greatest respect
for their colleagues and still take issue
with their interpretation of the problem
before us.

I admired the courage—and I think
it was tremendous courage—of both the
Senator from Pennsylvania (Mr. ScoTrTt)
and the Senator from Michigan (Mr.
GRIFFIN} in the previous conflict over
the nomination to the Supreme Court.
None of us likes to go through that. Difi-
cult as it was for the Senator from
Indiana, I am sure it was more difficult
for them.

I would not want one to intimate for
a moment that it is a sign less than that
of courage if one feels contrary to the
way the Senator from Indiansa feels on
this issue; but I am hard pressed, look-
ing at the record of the qualifications
of the previous nominee and then look-
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ing at the record of qualifications of
the present nominee, to see how the is-
sue is not more clearly drawn. It would
be easier to vote in opposition to the
Presldent’s nomination on the Carswell
qualifications, demeanor, philosophy, or
any of the points raised in the individual
views coming from the Judiciary Com-
mittee.

The Senator from Michigan pointed
out that the history of the Senate shows
it has been tolerant of the philosophical
views of judicial nominees, and I think
perhaps history will show he is accurate
in that statement. The Senator from In-
diana was inclined to be most tolerant
about the views of this nominee. Having
just gone through the terrible struggle
over the Haynsworth nomination. I must
say, at the risk of sounding like a public
confession, I was hoping that this whole
thing would go away and that we could
easily advise and consent to the nomina-
tion of just about any person whose
name the President had sent to the Sen-
ate. But, as the record hegan to build up,
it became more and more clear that I
could not see my way clear to vote the
easy way, I could be tolerant of the
judge’s philosophy to the place where it
bhecame greatly contrary to what appears
to me to be in the best interests of the
country. At that point I felt compelled to
say, “Mr. President, it is your initial re-
sponsibility to send the name of your own
nominee, but, indeed, if the advise and
consent procedure means anything, this
is a time when we have, in all respect,
to say, ‘Send us a man of bigger stature,
who is more in tune with what the coun-
iry needs at this time.” ”

I agree that what the Senator from
Michigan said is accurate, I think Judge
Carswell did indeed apply the views of
the Supreme Court to the various cases
before him, as he saw fit, as he judged.
But it seems to me it is a question that
this body should consider when the issues
involve the broad area of human rights,
whether it be school segregation, utiliza-
tion of public facilities by the publlc as
a whole rather than a few, or the use of
habeas corpus as an instrument for the
protection of Individuals who are incar-
cerated in a certain manner, Indeed, it is
difficult to find any similarity between
what the Supreme Court has said on
these issues and the way they have been
interpreted by Judge Carswell,

I do not want to prolong the debate at
this particular moment, but I would like
to put in the Recorp at this point
a statement on the confirmation of
Judge G. Harrold Carswell as an Asso-
ciate Justice of the Supreme Court of
the United States, Issued by a former
judee of the Court of Appeals of the State
of New York, Judge Bruce Bromley:
president of the Association of the Bar
of the City of New York, Francis T. P.
Plimpton; former president of the As-
sociation of the Bar of the City of New
York, Samuel I. Rosenman; former
yresident of the Association of the Bar
of the City of New York, Bethuel M.
Webster.

I ask unanimous consent that the
statement be printed in the Recorp at
this point.

There being no objection the state-
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ment was ordered to be printed in the
RECoORD, as follows:

STATEMENT ON THE CONFIRMATION OF JUDGE
G, HarrOLD CARSWELL AS AN ASSOCIATE
JUsTICE OF THE SUPREME COURT OF THE
UNITED STATES

The undersigned members of the Bar, in
various sections of the United States, and
of differing political affiliations, are deeply
concerned about the evidence In the hear-
ings of the United States Senate Judiciary
Commitiee on the confirmation of Judge G.
Harrold Carswell as an Associate Justice of
the Bupreme Court of the United Btates.

The testimony indicates quite clearly that
the nominee possesses a mental attitude
which would deny to the black cltizens of
the United BStates—and to their lawyers,
black or white—the privileges and immuni-
ties which the Constitution guarantees. It
has shown, also, that quite apart from any
ideas of white supremacy and ugly racism,
he does not have the legal or mental qualifi-
catlons essential for service on the Supreme
Court or on any high cowrt in the land, in-
cluding the one where he now sits.

The testimony has shown Nng express or
Implied repudiation of his 1948 campaign
declarations in favor of “white supremacy”
and of his expressed bellef that “segrega-
tion of the races is proper and the only cor-
rect way of life in our State’—until his
confirmation for the United States Supreme
Court was put in jeopardy by theilr dis-
closure. On the contrary, It shows a continu-
ing pattern of reassertion of his early
prejudices.

That pattern is most clearly indicated by
his activities In 1956 in conhection with the
leasing of a public golf course in his ¢ity to
a private club, for the purpose of evading
the Constitution of the United States and
excluding blacks from its golf course.

We ate most deeply concerned about this
part of the testimony. He was then no longer
the youthful, enthusiastic campaign ora-
tor of 1948 running on & platform of “white
supremacy” and “segregation as & way of
life.” He was then a mature man, holding
high Federal office.

Unfortunately, insufiicient publle atten-
tion has been paid by the media of public
information and by the public in general
to this episode.

The testimony as to the golf club is par-
ticularly devastating, not only because of
the nominee’s lack of candor and frank-
ness before the Senate Committee in at-
tempting to explain it, but because his ex-
planation, if true, shows him to be lacking
the intelligence of a reasonable man and to
be utterly callous to the implications of the
scheme t0 which he was lending himself.

The circumstances surrounding this golf
club incident are extremely important, and
should be made clear, By 1955, the Supreme
Court of the United Btates had declared that
it was unconstitutionsal for a city or state to
segregate any of its public recreational fa-~
cilities, such as golf courses, Az & result of
this decision, a common and well-publicized
practice had grown up in the South, in order
to keep blacks off municipal golf courses, by
which the citles would transfer or lease the
public facilities to a private corporation,
which would then establish rules for exclu-
sive use by whites, This was, of course, a
palpable evasion—and universally under-
sto0d 50 to be.

By 1958, many cases had already been
filed in varlous clties of the South to in-
valldate these obvious subterfuges, Several
lower United States Courts had already
struck them down as uncenstitutional.
These cages were well publicized at the time
when Unlted Btates Attorney Carswell, who
had been, of course, sworn as & Untted States
Attorney to uphold the Constitution and
laws of the United States, became involved
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in the matter of the municipal golf club in
Tallahassee, Florida, where he lived.

By the date the Tallahassee incident oc-
curred, five lawsuits had already been started
in different cities in the State of Florida to
desegregate municipal recreation facilitles,
including, among others, golf clubs; and it
was clearly evident that Tallahassee and its
municipal golf club would soon be the target
of such a suit.

Therefore, to circumvent the results of such
a guit, some white citizens of Tallahassee in-
corporated a private club, to which the mu-
nicipal golf course was thereupon leased for
a nominal eonsideration. AfMdavits, dated in
February 1870, were submitted and read to
the Senate Committee, signed by both blacks
and whites who were residents of Tallahassee
at the tlme, showing that it was generally
understood that this transfer was being
made solely for the purpose of keeping black
citizens off the course.

One of these affidavits (TR 610)* was by
a Negro lady, a public high school teacher
for ten years, the business manager of Talla-
hassee’s A & M Hoapital for one-half year,
and presently an Educational Specialist at
the Federal Correctional Institution in Tal-
lahassee. It said in part:

“, . . Tallahassee was in a racial uproar
over the bus boycott and other protests—
bringing a reaction of fear to the white com-
munity. The word ‘private’ had increasingly
become & code name for segregation.

“The Capital City Country Club incorpos
ration proceedings were well-publicized and
the racial overtones were hecessarily clear to
every knowledgeable citlzen in the area, and
it would have beeh surprising to me if ah
intelligent man, particularly an incorporator
was not aware of the repeatediy emphasized
racial aspects of this case.

“We did discuss this corporation widely
at the time; had we not been so preoccupied
with other protests, we would have un-
doubtedly moved agalnst the Corporation in

. civil sult.”

Another affidavit (TR 611) was sighed by
& white lady, “a life-long resident of Talla=-
hasses whose family has been domiclled in
city for several generations,” “the wife of
the chairman of Florida’s oldest bank, the
Lewls Btate Bank of Tallahassee.” It stated
that: (1) the golf course had been developed
and fmproved by a grant of $35,000 of WPA
funds; (2) she refused to join in the new
club “because we wanted no part in con-
verting public property to private use with-
out just compensation to the public, and
because of the obvious racial subterfuge
which was evident to the general public”;
(3) that she had discusslons at the time of
the lease “whth a variety of parties during
that period on the subject of a golf course,
the issue being of wide civic econcern.” She
stated:

“I would have been surprised if there was
any knowledgeable member of the eommu-
nity who was unaware of the raclal aspect of
the golf course transaction. The controversy
appeared in the local newspaper of the time
and a ¢ity commissioner was known to have
raised questlons sbout the racial impli~
cations involved.”

There was then received in evidence (TR
613) a clipping from page 1 of the local
newspaper, referred to, the Tallahassee Demne-
ocrat, for February 15, 1856. This gontempo-
raneous clipping corroborated the affidavits
In showing the community discussion of the
racial purpose of the lease. Reporting the
fact that the lease had been entered into
by the City Commission with the private
club, it stated:

“The action came after a two-month cool-
ing off period following the proposal’s first

* References are to the transcript of the
hearings on the nomination before the Ben-
ate Committee on the Judiciary.
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introduction. At that tlme former City Com-
missioner H. G. Easterwood, now & county
commissioner, blasted the lease agreement.

“He sald raclal factors were hinted as the
reagon for his move.

“Under the arrangement, the country club
group would take over the operation of the
course September 1. The lease is for 99 years,
running through 2055, and calls for a $1.00
a year payment.

The then United HStates Attorney, now
seeking to become an Associate Justice of
the Supreme Court of the United States,
became an incorporator and director of that
private ¢lub to which the golf c¢lub was
to be leansed. Here was & high Federal pub-
lic official, thoroughly coghnizant of the de-
clsions of the Federal courts, participating
in & scheme to evade the Constitution.

The answer of Judge Carswell to the dis-
closure of this was that: (1) he thought
that the papers he gigned (with a subserip-
tion of $100) were for the purpose of fx-
ing up the old golf ¢lub house; (2) that
he at no time discussed the matter with any-
one; and (3) that he mnever believed that
the purpose of thls transaction had any-
thing to do with racial discrimination or
keeping blacks off the course.

Some of the Senators at the hearings were
88 Incredulous a3 we are, We think that
& few short extracts of the Judge's testi-
mony on this matter will give a clearer pic-
ture of the man who now seeks a seat on
the Bupretne Court of the United States—
the final guardian of the individual rights
of all of us:

Judge Carswell (in answer to a question
by Senator Kennedy as to whether the Judge
was testifiying that the transaction was prin-
cipally an effort to build a club house):
“That 1s my sole conhectlon with that. T
have never had any discussion or never heard
anyone discuss anything that this might
be an effort to take public lands and turn
them into private lands for a discriminatory
purpose. I have not been privy to it in any
manner whatsoever.” {TR 65)

Senator Kennedy (TR 149): Mr. Nominee,
I think the docurnent speaks for itself in
terms of the incorporation of a club, & pri=-
vate club , , . I think, given the set of cir-
cumstances, the fact that they were closing
down all recreational facillties in thay com=-
munity at that time because of various inte-
gration orders, I suppose the point that Sen=-
ator Bayh 1s getting to and gome of us asked
you about yesterday is whether the forma-
tion of this ¢lub had it in its own purpose
to be a private club which would, in fact,
e¢xclude blacks. The point that I think he
was mentioning and driving at, and Senator
Hart talked to, and I did 1n terms of ques-
tions, 18 whether, in fact, you were just
contributing some $100 10 repalr of a wooden
house, club house, or whether, in fact, this
wag an incorporation of a private club, the
purpose of which was to avold the varlous
court orders which had required integration
of municipal facilitles. ., . .

“Now, I thlnk this is really what, I suppose
18 one of the basic questions which 18 of
some Interest to some of the members and
that we are looking for some response on.”

Judge Carswell: “Yes sir, and I hope I
have responhded, Senator Kennedy, I state
fgain unequivocally and as fiatly as I can,
that I have never had any discussions with
anyone, I never heard any discussions about
this"

Senator Bayh: “You had no personsal knowls
edge that some of the incorporators might
have had an intention to use this for that
purpose?” (TR 150)

Judge Carswell: “I certalnly could not
speak for what anybody might have thought,
Benator, I know that I positively didn’t have
any discussions about it at all. It was never
mentioned to me. I dldn’t have it fn my mind,
that is for sure. I can speak for that.” (TR
150)
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Senator Bavh then atked whether there
were then any problems in Florida relating to
the use of public facilities and having them
moved Into private corporations. Judge
Carswell answered:

“As far as T know, there were none there
and then in this particular property.”

Senator Bayh then asked whether Judge
Carswell was not aware of other cases in
Florida?

Judge Carswell: “Oh, certainly, certalinly.
There were cases all over the country at that
time, everywhere, Certainly I was aware of
the problems, yes. But I am telling you that
I had no discussions about it, it was never
mentioned to me in this context and the
$100 I put in for that was not for any pura
pose of taking property for racial purposes
or discriminatory purposes.” (TR 151)

Senator Kennedy: “Did you have any idea
that that private club was going to be
opened or closed?”

Judge Carswell:
discussed,”

Senator Eehnedy:
sume?”

Judge Carswell: “I didn*t assume any-
thing. I assumed that they wanted the $100
to build a club house and related facilities
if we could do it.,..” (TR 158)

Henator Eennedy: “When you sent this
and you put up the money, and you became
a subscriber, did you think it was possible
for blacks to use that c¢lub or become a mem-
ber?”

Judpge Carswell: “Sir, the matter was never
diseussed at all.”

Senator Kennedy: “What did you assume,
not what was dlscussed ?”

Judge Carswell: “I didn't assume any-
thing. I didn’t assume anything at all, It
was never menttoned.”

Senator Kennedy: “Did you in fact slgn
the letter of fncorporation?”

Judge Carswell: “Yes, sir. I recall that....”

Senator Kennedy: “Did you generally read
the nature of your business or incorpora-
tion before you sighed the notes of incor-
poration ?”

Judge Carswell: “Certainly I read it, Sen-
ator. I'm sure I must have. I would read
anything before I put my signature on it,
Ithink [sic].”

We cannot escape the conclusion that a
man, in the context of what was publicly
happening in Florida and in many parts of
the South—which the nominee says he
knew-—and what was being discussed locally
about this very golf club, would have to be
rather dull not to recognize this evasion at
once; and also fundamentally callous not to
appreciate and reject the implications of he-
coming a moving factor in it. Certalnly it
shows more clearly than anything else the
pattern of the Judge’s thinking from his
early avowal of “white supremacy” down to
the present,

Particularly telling—as showing the con-
tinuing pattern of his mind which by the
time of the golf club incident, if not before,
had become clearly frozen—are the testi-
mony and discussion of fifteen specific decl-
sions in civil and individual rights cases by
the nominee a8 a Unhited States District
Judge (TR 629, et seq.). These fifteen were,
of course, only & few of the decisions by the
nominee, A study of a much fuller record of
his opinions led two eminent legal scholats
and law professors to testify before the Sen-
ate Commitiee that they could find therein
no indication that tbe nominee was gual-
ified—by standards of pure legal capacity and
scholarship, as distlngulshed from any con-
sideration of raclal prejudices—to be a Su-
preme Court Justice.

These specific ifteen cases are all of similar
pattern: they involved eight strictly civil
rights cases on behalf of blacks which were
all declded by him agalnst the blacks and all

“The matter was Dever

“What dld you as-
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unanimously rteversed by the appellate
courts; and seven proceedings based on al-
leged violations of other legal rights of de-
fendants which were all decided by him
against the defendants and all unanimously
reversed by the appellate court. Five of these
fifteen occurred in one year—1968,

These fifteen cases indicate to us a closed
mind on the subject—a mind impervious
to repeated appellate rebuke, In some of the
fifteen he was reversed more thah once. In
many of them he was reversed because he
decided the cases wlthout even granting a
hearing, although Judicial precedents clearly
required a hearing.

We do not dispute the Constitutional
power or right of any President to nominate,
If he chooses, a racist or segregationist to the
Supreme Court—or anyone else who fills the
bare legal requirements, All that we urge is
that the nominee reveal himself, or be re-
vealed by others, for what he actually is.
Only in thls way can the Senate fulfill its
own Constitutional power t0 confirm or re-
Ject; only in this way can the people of the
United States—the ultimate authority—exer-
clse an informed judgment. That is the basic
reason for our signing this statement, as
lawyers, who have a somewhat special duty
to inform the community of the facts.

We agree with Judge Carswell that a nom-
inee for the Court should not ordinarily be
compelled to impair his judicial independ-
ence by explalning his decisions to a Senate
Commlttee, But this was no ordinary situa-
tion. It involved a consistent and persistent
course of judicial conduct in the face of con-
tinual reversals, showing & well-defined and
deeply ingralned pattern of thought.

We beileve that—at the very least—the
hearings should be reopened so that an offi-
cial investigation can be made by independ-
ent counsel for the Committee, empowered
as 1t 18 t0 subpoena all pertinent records,
including the files of the Department of
Justice and the records of Judge Carswell’s
court, So far, the evidence in opposition—
compelling as it is—has been dug up solely
by the energy and efforts of private citizens
or groups, without power of subpoena, For
example, the episodes of the 1948 pledge to
“white supremacy” and the country c¢lub
lease were both dug up by independent
reporters.

Are there any other incidents like the golf
c¢lub, or other public or private statements
about "“white supremacy’? Are there addi-
tional, but unreported, decisions in the files
of Judge Carswell’s court, not readily avail-
able to lawyers who can search only through
the law books for cases which have been
formally reported and printed? What infor-
mation can be found in the files of the
Department of Justice, unavailable, of course,
to the opposition but readily subject to a
Committee subpoena?

One vote out of nine on the Bupreme Court
i1z too important to rely on a volunteer
investigation, on the efforts of private, pub-
lic-spirited lawyers and reporters, although
they have already uncovered evidence ¢learly
indicating, in the absence of & more credible
explanation, refection of the nomination.

The future declsions of the Supreme Court
will affect the lives, welfare and happiness
of every man, woman and child in the United
States, the effeotiveness of every Institution
of education or health or research, the pros-
perity of every trade, profession and indus-
tty, Those decisions will contlnue to be a
declsive factor in determining whether or
not ours will, In the days to come, truly be
“s more perfect Unlon,” where we can *“es-
tablish  Justice, insure domestic Tran-
quility, . . . promote the general Welfare,
and secure the Blessings of Liberty to our-
selves and our Posterity.”

We urge that the present record clearly
calls for a refusal to c¢onfirm by the Senate
of the United 3tates.
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Signed: 2

Bruce Bromley, former Judge, Court of
Appeals, State of New York.

Francis T, P, Plimpton, President, The As-
soclation of the Bar of the City of New York.

Bamuel I. Rosenmen, former President, The
Association of the Bar of the City of New
York.

Bethuel M, Webster, former Presldent, The
Association of the Bar of the City of New
York,

Charles S. Desmond, Former Chlef Judge,
New York State Court of Appeals, Buffalo,
New York,

John G. Buchanan, First Chairman, Amer-
ican Bar Association Committee on the Ju-
diclary; Former President, Allegheny County
Bar Assoclation and Pennsylvanla Bar As-
sociation, Pittshurgh, Pennsylvania,

Dean Robert PF. Drinan, S.J,, Boston Col-
lege Law School, Boston Massachusetts.

Cyrus Vance, Partner, Simpson Thacher
& Bartlett, New York, New York.

Simon H. Rifkind, Former Judge, U.8, Dis~
trict Court, New York, New York.

Chauncey Belknap, Former President, New
York State Bar Association, New York, New
York.

Haskell Cohn, President, Boston Bar As-
sociation, Boston, Massachusetts.

Warren Christopher, Partner, O’'Melveny &
Myers, Los Angeles, California.

Dean and Faculty, Yale Unlversity Law
Scheol, New Haven, Connecticut: Louls H.
Pollak, Dean; Borls I. Bittker; Ralph S,
Brown, Jr.,, Associate Dean; Arthur A. Char-
pentier; Thomas I. Emerson; William L. F.
Feistiner, Associate Dean; Daniel J. Freed;
Abraham S. Goldstein, Dean Designate;
Joseph Goldsteln; Friedrich Eessler; Ellen A.
Peters; Charles A. Reich; Eugehe V. Rostow,;
Robert B. Stevens; Clyde W. Summers; Hary
H. Welllngton.

John W. Dougtas, Former U.8, Assistant At-
torney General, Washington, D.C.

Robert M., Morgenthau, Former U.3, At-
torney for the Southern District of New York,
New York, New York,

Sumner T, Bernistein, Past President, Maine
State Bar Assoclatlom, Portland, Malhe,

Dean and Faculty, Notre Dame Law School,
Notre Dame, Indiana; William B. Lawless,
Dean; Prank E. Booker; Leslle A. Foschilo,
Assistant Dean; Godfrey C. Henry; Charles
W. Murdock; Thomas L, Bhaffer, Assoclate
Dean.

Robert H., Parblan, San Franclsco, Call-
fornia.

Buwrrell Ives Humphreys, Former Deputy
Attorney General, State of New Jersey,
Wayne, New Jersey.

Richard A, Banc¢roft, San Prancisco, Call-
fornia.

Gardner Cromwell and Lester R. Ruseff;
Professors, Undversity of Montana School of
Law, Missoula, Montana.

Samuel H, Hofstadter, Former Justice, Su-
preme Court, State of New York, New York,
New York,

Walter S, Hoffmann, Wayne, New JeTsey,

Faculty, Ohlo State University College of
Law, Columbus, Qhlo: Merton C, Bernstein,
Mary Ellen Caldwell, Howard P. Fink, Michael
Geltner, Lawrence Herman, Michael Kindred,
P. J. Kozyris, Stanley K, Laughlin, Jr,, Ricth-
ard 8. Miller, John B, Quigley, Jr., Eelth
Rosenn, Peter Slmmons, Roland J, Stanger,
R. Wayne Walker,

Harold E. Eohn, Partner, Dilworth, Paxson,
KaMsh, Eohn & Levy, Philadelphls, Pennsyl-
vanla

Ramsey Clark, Former Attorney General of
the United States, Washington, D.C.

Ell Prank, Jr., President, Maryland State
Bar Assoctation, Baltimore, Maryland.

Harold C. Havighurst, Professot, Arizona

2 Mention of an crganization ig purely for
descriptive purposes, and not to indicate an
expression of the views of the organization.
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State Unlversity College of Law, Tempe,
Arizona,.

Robert M. Landis, Partner, Dechert Price &
Rhoads, Philadelphia, Pennsylvania,

Theodore Chase, Former Presldent, Boston
Bar Assooiation, Boston, Massachusetts.

Dean and Faculty, Columbia University
8chool of Law, New York, New York: Willlam
C., Warren, Dean; Harlan M. Elake; Wllllam
L. Cary; Qeorge Cooper; Robert M. Cover;
Henry de Vrles; Harold S, H. Edgar; Sheldon
H. Elsen; Tom J, Farer; E. Allan Farnsworth;
Wwolfgang G, Friedmann; Willlam R. Fry, As-~
glstant Dean; Mrs, Nina M. Galston; Richard
N. Gardner; Walter Gellhorn; Frank P, Grad;
R. Kent Greenawalt; Milton Handler; Robert
Hellawell;, Louis Henkin; Alfred Hill, N, Wil-
liam Hines; Willlam Kenneth Jones; Harold
J. Rothwax; John M, Kernochan; Vietor Li;
Louls Lusky; Wlillis L, M, Eeege; Albert J,
Rosenthal; Benno C. Schmidt, Jr., Edwin G.
Schuck; Hans Smit; Abraham D. Sofaer;
Michael I. Sovern; Telford Taylor; H. Richard
Uviller; Herbert Wechsler; Walter Werner,

John Ritchie, Chicago, Ilinods.

Clifford L. Alexander, Jr,, Partoer, Arnold
& Porter, Washington, D.C.

David Goldstein, Former President, Con=
necticut Bar Assoclation, Bridgeport, Con-
necticut.

Dean and Faculty, Columbus Schocl of
Law, Catholic University of America, Wash-
ington, D.C.: E, Clinton Bamberger, Jr., Dean;
Brian M. Barnard; Eendall M. Barnes; L.
Graeme Bell, III; Marilyn Cohen, Assistant
Dean; Fernand N. Dutile; Carson G. Frailey;
Arthur John Keeffe; Vernon X. DMiller;
Michael D, O’Keefe; Ralph J. Rohner; John
R, Valeri; Matthew Zwerling.

Morris Abram, Member of the Georgla
and New York bars; Former President, Bran-
deis University, New York, New York.

Addison M, Parker, Partner, Dickinson,
Throckmorton, Parker, Manheimer & Ralfe,
Des Moines, Iowa,

Faculty, School of Laws, Unlversity of
California, Los Angeles, Californla: Reginald
H. Alleyne; Michael R. Asimow, Roger L.
Cossack, Assistant Dean; Kenneth W, Gra-
ham, Jr,; Donald Q. Hagman; Harold W,
Horowitz; Willlam A, Klein; Leon Letwin;
Henry W. McGee, Jr,; Herbert Morrls; Addi-
gon Mueller; Melville B. Nlmmer; Monroe E,
Price; Barbara B, Rintala; Arthur I. Rosett;
Lawrence Sager; Gary T. Schwartz; Luls
Schuchinskl; Robert A. Stein; Michael B, Ti-
gar; Richard A, Wasserstrom,

G, D'Andelot Belin, Partner, Choate, Hall
& Stewart, Boston, Massachusetts,

Charles F. Houghton, Partner, Reardon,
Thoma & Cunningham, Yonkers, New York.

Donald E. Freedmah, Partner, Berman &
Tomaselll, Freeport, New York,

Nathaniel Colley, Partner, Colley & Mc~
Ghee, Sacramento, California.

Dean and Faculty, Valparalso Unlversity
Bohool of Law, Valparaiso, Indiana: Louls
F. Bartelt, Jr, Dean; Charles R. Gromley;
Jaock A, Hiller; Alfred W, Meyer; Seymour
Moscowltz; Richard Stevenson; Michael Swy-
gert; Fredrich Thomforde; Burton Wechsler.

Louls Garele, San Franelsco, California,

Dale A, Whitman, Professor, University of
North Carolina School of Law, Chapel Hill,
North Carolina.

Graham B. Moody, Jr., Partner, McCuittchen,
Doyle, Brown & Enersen, San Francisco,
Callfornia,

Dean and Faculty, Georgetown University
Law Center, Washington, D.C.;: Adrisn 8.
Fieher, Dean; Addlson Bowman, III; Richard
F, Broude; Paul R, Dean; Frank J, Dugan;
Stanley D. Mstzger; John G. Murphy, Jr.;
Donsald E. Schwartz; Don Wallace, Jr.

Dean David H. Vernon, Unlversity of Iowa
College of Law, Iowa City, Iowa.

Lloyd E. Garrlson, Former Member, Exec-
utive Committee of the Assoclation of the
Bar of the City of New York and Former
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President, Board of Education of the City
of New York, New York, New York.

Sadie T. M. Alexander, Secretary, Philadel-
phis Bar Assoclation Foundation, Philadel-
phia, Pennsylvanla.

Dean Jefferson B. Fordham, Unlversity of
Pennsylvania Law School, Phlladelphia,
Pennsylvania [embracing basic objection to
confirmation, but uncommitted as to fac-
tual detatls].

Edwin P. Rome, Partner, Blank, Rome,
Klaus & Comisky, Philadelphia, Pennsylvania,

Faculty, Loyola Unilversity School of Law,
Loa Angeles, Californla: Richard A. Bachon,
8.J.; George C. Garbesi; Prederick J, Lower,
Jr.; Walter R. Trinkaus; Martha F. Yerkes,

Faculty, Unlversity of Maine School of
Law, Portland, Malne: Orlando E. Delogu;
Harry P. Glassman; David J. Halperin; Plerce
B Hasler; Edwin A, Heisler; William F, Jula-
vits, Assistant Dean; Gerald F. Petruccelli,

Jr,

Irving M. Engel, Partner, Engel, Judge &
Miller, New York, New York,

Henry W. Sawyer, III, Partner, DrinKker,
Blddle & Reath, Philadelphia, Pennsylvania.

Morrls GitHtz, Former Preslident, Broome
1gt:n.lkl:ltry Bar Assoclation, Binghamton, New

ork,

J. A. Darwin, Treasurer, San Francisco
Council for Civic Unity, San Francisco, Cali-
fornla.

Dean and Faculty, Indlana Unlversity
School of Law, Bloomington, Indiana: Wil-
liam Burnett Harvey, Dean; Joseph Brodley;
Edwin Greenebaum; Dan Hopson; Val No-
lan; William Popkin; Thomas Schornhorst;
Alan Schwartz; Phillp Thorpe.

Jacob D. Zeldes, Chalrman, Committee on
Administration of Criminal Justice, Con-
necticut Bar Assoclation and Bridgeport Bar
Association, Bridgeport, Connecticut.

Bernard Wolfman, Dean Deslgnate, Unis
versity of Pennsylvania Law School, Phila-
delphia, Pennsylvania.

Dean and Faculty, Rutigers Unlversity
School of Law, NMewark, New Jersey: Willard
Heckel, Dean; Frank Askin; Alfred W, Blum-
rosen; Vietor Brudney; Norman L. Cantor,
Richard M. Chused; Jullus Cohen; Vincent
E. Flordallsi; Steven Gifis; Eva H. HankKs;
John Lowenthal; Saul H. Mendlovitz; Sidney
L. Posel; J, Allen Smith,

David M. Heilbron, Partner, MecCutchen,
Doyle, Brown & Enersen, San Francisco, Cali-
fornia.

Faculty, State University of New York at
Buffalo, School of Law, Buffalo, New York:
James Atleson, Thomas Buergenthal, Ken-
neth M, Davidson, Louis Del Cotto, Mitchell
Franklin, Daniel J, Gifford, Paul Goldsteln,
Willlam R. Greiner, John H. Hollands, Jacob
D. Hyman, Eenneth F. Joyce, David R. Koch-
ery, Steven Larson, Joseph Laufer, W. Howard
Mann, Albert R. Mugel, Wade J. Newhouse,
Jr., Robert Reis, Herman Sohwartz, Louls H.
Swartz, Lance Tibbles.

PF. W. H. Adams, Former Police Commis-
sioner of New York City, New York, New
York.

Dean and Faculty, University of Illinols
College of Law, Champaign, Illincls: John E.
Cribbet, Dean; Marion Benfield; Robert W.
Brown; Michael O, Dooley; Roger W, Find-
ley; Stephen B, Goldberg; Peter Hay; Edward
J. Elonka Wayne R. La Fave; Prentice H.
Marshall; Thomas D. Morgan; Jeffrey O'Con~
nell; Sheldon J. Plager; Charles Quick; Ralph
Relsner; Warren P, Schwartz; Herbert Sem-
mel; Victor J. Stone; Lawrence Waggoner; J.
Nelson Young.

George N. Lindsay, Partner, Debevoise,
Plimpton, Lyons & Gates, New York, New
York.

Dean David M, Helfeld, University of
Puerto Rico, School of Law, San Juan, Puerto
Rico.

Ted Foster, Associate Dean, Oklahoma Clty
Unliversity Law School, Oklahoma City,
Oklahoma.
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Ernest Angell, Former Vice-President, As-
sociation of the Bar of the City of New
York, New York, New TYork,

Faculty, The Unlversity of Chicago Law
School, Chicago, Illinois: David P. Currie,
Kenneth C. Davis, Allison Dunham, Grant
Gilmore, Geoffrey C. Hazard, Harry Ealven,
Jr., Edmund W. Klitch, Franklin Zimbring.

Witliam T. Coleman, Jr., Member, Board
of Governors, Philadelphia Bar Assoclation,
Philadelphia, Pennsylvania,

D’Army Balley, Former Director, Law Stu-
dent Civil Rights Research Council, San
Franetsco, California.

Dean and Faculty, New York Unjversity
School of Law, New York, New Tork: Robert
B. McKay, Dean; Edward J. Bander; Thomas
G, B, Christensen; Leroy D, Clark; Daniel G.
Collins; Norman Dorsen; James 8. Eustice;
M. Carr Ferguson, Jr.; Albert H. Garretson;
Gidon A. G. Gottlieb; Howard L. Greenber-
ger; Roland L. Hjorth; William T. Hutton;
J. D. Jomhston, Jr.; Delmar Karlen; Law-
rence P, King; Jatnes C. Kirby, Jr.; Charles
L. Knapp; Harold L. Korn; Andreas F. Low-
enfeld; Charles 8. Lyon; Julius J. Marke;
Guy B. Maxfield; Robert Pltofsky; Bert S.
Prunty, Associate Dean; ¢, Delos Putz, Jr.;
Norman Redlich; Michael Schwartz; Michael
A. Schwind; Charles Seligson; Harry Subin;
John Y. Taggart; Peter A. Winograd; Victor
Zonana,

Breck P. McAllister, Partner, Dohovan
Lelsure Newton & Irvine, New TYork, New
York.

Noel F, George, Partner, George, Creek,
King, McMahon & McConnaughey, Colum-
bus, Ohlo.

Justin Doyle, Partner, Nixon, Hargrave,
Devans & Doyle, Rochester, New York,

Manly Fleischmann, Parther, Jaeckle,
Fleischmann, Kelly, Swart & Augspurger,
Buffalo, New York.

Ely M. Aaron, Partner, Aaron, Aaron,
Schimberg & Hess, Chicago, Illinols.

High McM. Russ, Former President, Bar
Association of Erle County, Buffalo, New
York.

Jerome E, Hyman, Parther, Clery, Gott-
lieb, Steen & Hamllton, New TYork, New
York,

Norman Harris, Partoer, Nogi O'Malley &
Harrig, 8cranton, Pennsylvania,

Jack D. Harvey, Albany, New Tork,

Dean and Faculty, The University of Con-
necticut, School of Law, West Hartford, Con-
necticut: Howard R, SBacks, Dean; Robert
Bard; Joseph D. Harbaugh; Lewls S. Kur-
lantzick; Judith Lehey; Nell O. Littlefleld;
Elliott Milstein; Leonard Orland; Louis I.
Parley; Cralg Shesa; Philip S8huchman; Les-
ter B, Snyder; Alvin C., Warren, Jr.; Donald
T. Wecksteln; Robert Whitman,

Harold Cramer, Vice-Chancellor, Philadel-
phis Bar Assoclation, Philadelphia, Pennsyl.
vania,

John O, Stewart, Coordinator, Neighbor«
hood Legal Asalstance Foundation, 8an Fran-
¢laco, California.

Ralph F. Fuchs, Bloomington, Indisna,

Dean Malchy T, Mahon, Hofstra Univer-
s8ity School of Law, Hempsbead, New York.

Harold Evans, Partner, MacCoy, Evans &
Lewls, Philadelphla, Pennsylvanla.

H. Greig Fowler, Member, Steering Com-
mittee, San Franclsco Lawyers Committee
for Urban Affairs, San Francisco, California.

George R. Davis, Lowville, New York.

Robert H. Cole, Professor, University of
California School of Law, Berkeley, Cali-
fornia.

Jonathan P, Harvey, Member, Membership
Committee, New York State Bar Association,
Albany, New York.

Walter E. Dellinger, Professor, Duke Uni-
rlersity School of Law, Durham, North Caro-

na,

Dean and Faculty, Unlversity of Toledo,
College of Law, Toledo, Ohlo; Karl Erastin,
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Deean; Edward Dauer; J. Kirkland Grant;
Judith Jackson; Vincent M. Nathan, Assist-
ant Dean; Martin Rogoff; John W, Stoepler;
Janet L. Wallin; Thomas Willging.

John P. Frank, Partner, Lewls Roca Beau-
champ & Linton, Fhoenix, Arizona.

Benjamin E. Shove, Past President, Onon-
daga County Bar Assoclation, Syracuse, New
York,

Arthur J. Freund, Former Member House
of Delegates of American Bar Association,
8t, Louls, Missourl.

Alfred M, Saperston, Partner, Saperston,
Wlltse, Duke, Day & Wilson, Builalo, New
York,

Charles W. Allen, Former Chairman, Port-
land Malne City Council, Portland, Malne,

Victor H, Eramer, Partner, Arnold & Porter,
Washington, D.C,

Willlam Lee Akers, Philadelphia, Pennsyl-
vania,

Willlam L. Lynch, Partner, Cleary, Got-
tlieb, Steen & Hamlilton, New Tork, New
York,

Theodore Sacks, Detroit, Michigan,

Reuben E, Cohen, Partner, Cohen, Shapiro,
Berger, Polisher and Cohen, Phlladelphia,
Pennsylvania.

Faculty, University of Arlzona College of
Law, Tucson, Arizona: Arthur Andrews,
James J. Grahsm, Junlus Hofman, David
Wexler, Winton Woods,

Edward E. Kallgren, Partoer, Brobeck,
Phleger & Harrison, San Francisco, Califor-
nia,

Thomas M, Cooley, II, Professor, Univer-
sity of Pittsburgh Sohool of Law, Pittsburgh,
Pennsylvania,.

Dean Louis A, Toepfer, Case Western Re-
gerve Unlversity, Franklin J. Backus Law
School, Cleveland, Ohlo.

A. Crawford Greene, Partner, McCutchen,
Doyle, Brown & Enersen, San Franclsco, Cali-
fornia.

Herbert B, Ehrmann, Of Counsel, Goulston
& Btorrs, Boston, Massachusetts.

John J, Barcelo, Professor, Cornell Law
School, Ithaca, New York,

Louls B. Schwartz, Professor, University
of Pennsylvania Law School, Philadelphia,
Pennsylvanla,

Faculty, Syracuse Unilversity College of
Law, Byracuse, New TYork: George J. Alex-
ander, Robert M., Anderson, Samuel J, M.
Donnelly, Samuel M. Fetters, Martin L, Iried,
Peter E, Herzog, William J. Hicks, Robert F.
Koretz,

Dale Swihart, Professor, Washington Uni-
versity School of Law, 8t. Louis, Missourl.

Maurice H. Merrill, Professor, University of
Oklahoma College of Law, Norman, Okla-
homa.

Robert F. Henson, President, Henrnepin
County Bar Association, Minneapolls, Min-
nesota,

William L. Marbury, Former President,
Meryland State Bar Assoclation, Baltimore,
Maryland.

Community Action for Legal Services, Inc.,
New York, New York: Joshua H. Brooks, Jr.,
Oscar G. Chase, Lawrence J. Fox, John C.
Gray, Jr., Manuel Herman, Marcia Lowry,
Cornella McDougald, Gerald Rivera, Robert
Roberts, Richard A, Seid, Alfred L. Toombs,
Neapoleon B. Williams.

Arthur J. Harvey, Former President, Board
of Directors, Legal Ald Soclety, Albany, New
York.

Alfred A. Benesch, Partner, Benesch, Pried-
lander, Mendelson & Coplan, Cleveland, Ohlo.

Prank T. Read, Assistant Dean, Duke Uni-
versity School of Law, Durham, North Caro-
lina,

Francis H. Anderson, Professor, Albany Law
School, Union University, Albany, New York.

Dean Russell N, Fairbanks, Rutgers Uni«
versity 8chool of Law, Camden, New Jersey.

David L. Cole, Former President, The Na«
tional Academy of Arbitrators, Paterson, New
Jersey.
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Asa D. Sokolow, Partner, Rosenman Colin
Kaye Petschek Freund & Emil, New York,
New York,

Archie Katcher, President, Detroit Bar As-
sociation, Detroit, Michigan.

Vincent R. FitePatrick, Partner, Willkie
Farr & (kallagher, New York, New York,

Joseph L. Rauh, Jr., Parther, Rauh and
Bilard, Washington, D.C.

Miohae]l V. Forrestal, New York, New York:;
Boris Kostelanstz, Former Speclal Assistant
t0 the Attorney General of the United States,
New York, New York; Charles Denby, Partner,
Reed, Smith, Shaw & WMeClay, Plttsburgh,
Pennsylvania; Hugh A. Burns, Partner, Daw.
son, Nagel, Sherman & Howard, Denver, Colo-
rado.

Faculty, College of Law, Willamette Uni-
versity, Salem, Oregon: Courtney Arthur, Ed-
win Butler, Edwin Ho6d, Dallas Isom, John
Paulus, John Reuling, Ross Runkel, Robert
Stoyles.

Wayne B, Wright, Former President, Bar
Association of Metropolitan St. Louis, St,
Louis, Missouri.

Ross, Stevens, Pick & Spohn (all eleven
partners), Madison, Wisconsin,

Melvin Q. S8himm, Professor, Duke Uni-
versity, S8chool of Law, Durham, North Caro-
lina.

Leonard M. Nelson, Chalrman, Judiclary
Commlittee, Maine State Bar Assoclatalon,
Portland, Maine.

Lloyd N. Cutler, Washington, D.C.

Lyman M, Tondel, Jr., Former President,
New York State Bar Association, New Tork,
New Tork.

Dean and Faculty, University of Kansas

School of Law, Lawrence, Kansas: Lawrence
E. Blades, Dean; Jonathan M. Landers; John
F. Murphy; Arthur H, Travers,
"Dean and Faculty, Harvard University Law
#chool, Cambridge, Massaghusetts {Subscribe
to the conclusions expressed herein concern-
ing the qualifications of Judge Carswell for
appointment to the Supreme Court.) : Derek
C. Bok, Dean; Faul M, Bator; Stephen G.
Breyer; Abram Chayes; Jerome A. Cohen;
Charles Fried; Livingston Hall; Louls L. Jafe;
Benjamin Kaplan; Robert E. Keeton; Louls
Loss; Frank I, Michelman; Albert M. Sacks;
Frank E. Sander; David L, Shapiro; Henry J.
Steiner;. Donald T, Trautman; Adam
Yarmolinsky.

Carroll J, Donchue, Former President, Bar
Assoclation of St. Louls, Former Member,
Board of Governors of Missouri Bar Assocla-
tion, St. Louls, Missourl.

James W. Lamberton, FPartmer, Cleary,
Gotitlleb, Steen & Hamilton, New York, New
York,

Joseph A. Califano, Jr.,, Washington, D.C.

Edwin B. Mishkin, Partner, Clearly, Gott«
lleb, Steen & Hamllton, New TYork, New
York.

R. Walston Chubb, Partner, Lewis, Rice,
Tucker, Allen and Chubb, 8t. Louls, Missouri,

Shedd, Gladstone & Kronenberg (a1l three
partners), Hackensack, New Jersey,

Mr, BAYH. Mr. President, I notice two
names that are not unfamiliar to those
of us who have had the responsibility of
sltting on the Judiciary Committee dur-
ing the whole ordeal of trying to fill the
vacancy which presently exlsts. One of
those names is familiar to all of us, Judge
John Frenk, who tiestified before our
committee in support of the Haynsworth
nomination. Judge Frank has spoken
rather eloquently in opposition to the
qualifications of this nominee, and feels
that the Senate should not advise and
consent to this nomination.

I notice also that Prof. William Van
Alystyne, who testified before the Judi-
clary Committee when we were consider-
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ing the qualification of Judge Hayns-
worth, and who thought Judge Hayns-
worth was qualified, takes issue rather
eloquently in this report, as he did hefore
the commlttee itself. He feels the qualifi-
cations of the present nominee, Judge
Carswell, are far less than were those of
Judge Haynsworth.

So, Mr. President, I think it is impor-
tant that, as the Senate dehates this is-
sue, we look at the issue involved,

We are not only filling a vacancy on
the highest judiciary tribunal in the land,
but the most compelling thing to me is
that we are filling this vacancy, exercis-
ing this responsibility, at a time of great
tension and turmoil in this country, at a
time when disadvantaged people have
been told, again and again and again,
that there Is a place for them in the sys-
tem. I know I have told large numbers
of my constituents that it is our respon-
sibility, in this system, to work through
it, to strengthen 1t, to make it respond
in every way possible, to see that every
citizen can be heard, that their grievs
ances can be reconciled, that they may
indeed have a full opportunity for them-
selves and their families by working
through the system.

I have come to the conclusion that it
would be completely inconsistent, feeling
as I do that the system is the hest way,
and that this is not a time when we can
be indifferent to discussing revolution
and tearlng down the system—it would
be totally inconsistent, feeling as strongly
as I do that in spite of its imperfections
there has not been a better system de-
vised by mankind—to now stand mute
and let a man be appointed at the very
top of our judicial system who has ex-
hibited such a degree of insensitivity rel-
ative to the problems of large numbers
of our people.

For that reason, I respectfully take
issue with the distinguished assistant
Republican leader, the Senator from
Michigan (Mr. Garrrin) and his col-
league from Pennsylvania, after having
saild earlier, as I think I did when in-
dulging in a collogquy with his colleague,
that I had the greatest respect for his
integrity.

That is true. I have seen him in action
when the going was rough, and my dis-
agreement with him on this issue in no
way lessens my respect for his quallties
and ability.

Mr. GRIFFIN, Mr. President, will the
distinguished Senator from Indiana
yield?

Mr. BAYH. I am glad to vield.

Mr. GRIFFIN. I appreciate the Sena-
tor’s remarks. Since this early stage of
the discussion and debate seems to be &
time for framing and identifying issues,
I might make a comment at this point.

The Senator referred earlier to a list
of distinguished lawyers who signed a
statement which has been inseried In
the REcorRp. The Senator from Indiana
referred to several lawyers who had sup-
ported the Haynsworth nomination. I
daresay that if the Senator looked again
at that list, he would find a number of
others, in addition, who supported, to
th?l bitter end, the Fortas nomination as
well.
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The point that I wish to make, at this
stage of the discussion—and I think that
the Senator from Indiana would agree
with me—even though we did not agree
completely on the two previous nomina-
tlons—is that in those instances the Sen-
ate was primarlly concerned with ques-
tions relating to ethles. Justice Fortas
was a liberal Democrat, as I viewed his
philosophy, and Judge Haynsworth was
a cohservative Republican, as I viewed
his philosophy. But the junior Senator
from Michigan did not oppose either of
those nominations on the basis of the
phiiosophy of the hominees.

In each of those situations, I could
have found differences of philosophy
with either of the nominees. But my
position had nothing to do with the views
or philosophy of either of those nom-
inees,

Like the Senator from Indiana, with
whom I agreed concerning the Hayns-
worth nomination, I was troubled and
disturbed by what I considered were sub-
stantial gquestions relating to ethics.

Now then, so far as the nomination of
Judge Carswell is concerned, I find no
significant challenge or substantial ques-
tion raised in the record involving ethi-
cal considerations. I find only arguments
which focus primarily on the nominee’s
philosophy; arguments based on the way
he decided particular cases, I wonder if
the Senator fromn Indiana would agree
with me that we are confronted with a
different guestion and a different issue
with respect to this nomination.

Mr. BAYH. The Senator from Indiana
would concur that, to his knowledge,
there has not been the ethical question
raised which concerned the Senator
from Michigan and the Senator from
Indiana in connection with the other
nominations.

I remember very well sitting here in
the Chamber and listening to the elo-
quent remarks in opposition to Judge
Haynsworth of the Senator from Michi-
gan. If he recalls, at that time I rose to
compliment him on the very difficult de-
cision—which it indeed was—for him to
decide to oppose the nominee of his Pres-
ident, which he based on the ethical
ground, suggesting then as he does now
that the philosophical question was not
one that he felt it was appropriate to
consider,

I must say at the time I expressed, I do
not remember the exact terms, but I
said I thought there was great leeway
in the area of philosophy, that I thought,
the way our system worked, that if you
get a President with President Nixon’s
philosophy you are going to have a little
different philosophy expressed by the
Court than if you get a President like
Hubert Humphrey, for example, or some-
one else,

I do not wish, in responding to the
Senator’s question, to make a speech;
but the thing that concerns me is that if
you loock at the difference in philoso-
phy—at least speaking for myself, and
I think 1t is fair to say that the petition
that has been made by a large number
of judges and legal scholars, deans of
law schools, and eminent lawyers refiects
& similar concern—you can begin to see
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a difference in degree as far as the
philosophy is concerned. In other words,
I think the President is within his rights
to appoint a strict constructionist, how-
ever that term might be defined. I think
we might define the strict constructionist
on a case such as U.8. against Miranda
or U.S. against Escobedo a little differ-
ently than on a matter such as Brown
versus Board of Education, where the
situation is a little different, and all
of us have our own Individual standards.

The fact that the Senator from Michi-
gan might disagree with the Senator from
Indiana on such matters is not s¢ im-
portant, it seems to me, as the fact that
we have gone clear over to the other side
of the spectrum, where I think we are
getting into dangerous ground relative
to a situation In thils country which I
have heretofore described. I think it is
not only wrong, but dangerous, thus to
give the back of our hand, so to speak,
to people who are seeking for redress of
thelr grievances within the system.

I am about to do what I said I would
not do—make a speech in response to
the Senator’s question.

As the Senator from Michigan knows,
there were aiso Members of this body
who were deeply concerned about the
philosophy of Judge Haynsworth. The
Senator from Massachusetts (Mr.
BROOKE)}, was concerned about philoso-
phy, and as I recall the senior Senator
from Massachusetts was also concerned
about philosophy.

Mr, KENNEDY. Mr. President, will
the Senator yield at that point?

Mr, BAYH. I am yielding on the Sena-
tor from Michigan’s time.

Mr. GRIFFIN, Mr. President, if I have
the floor, I will add the name of another
Senator, the Senator from New York
{Mr. JavITS).

Mr, BAYH. That is right and the Sena-
tor from Michigan also. Perhaps I do
have the floor. If so, I yield to the Sena-
tor from Massachusetts.

Mr., KENNEDY., As I remember, at
least from our discussions—and I think
it is explicitly clear in the minority
views—those who expressed their opin-
ions In the minority views did not do
so on the basis of philosophy, but did
50, as I mentioned very briefly earlier, on
a much more serious and troublesome
question, Since there had been signifi-
cant evidence introduced during the
course of the hearings about the judge’s
personal views on racial questions, we
felt that was certainly appropriate for
the members of the committee t¢ make
some determination and some finding as
to whether those personal views had
carried over into his decisions as a
judege affecting vital constitutional and
statutory questions in the field of equal
rights, and had Infected his courfroom
temperament, his respect for precedent,
his adherence to the purpose and spirit
of even his own orders.

I think that the Members of this body
should take the opportunity to read the
complete record, and especially to read
the discussion and hear about the vari-
ous evidence regarding the nominee's
statements on race relations, his assoct-
ation and involvement while U.S. attor-
ney in the development of the golf
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course, the land transaction, and other
matters regarding human rights. I
think we have a responsibility to review
that evidence and to make a determina-
tion as to whether we feel that his per-
sonal views did In fact dictate the out-
come of his cases and interfere with the
fair and impartial running of his court.
This, for me, was one of the principal
reasons for expressing reservations
sbout the nominee, rather than just a
broad kind of philosophical disagree-
ment with him.

Second—and as the Senator from
Michigan pointed out, we are just get-
ting into the Injtial stages of this dis-
cussion and debate and trying to frame
what these questions are—is the ques-
tien of competency in all its implica-
tions, both in terms of the same issues of
temperament and his handling of the
lawyers who appeared before his court
and the general decorum there, and per-
haps, more importantly, the separate
question of his own personal com-
petency as measured by the quality of
his work, the level of respect for him
among the bar in the Nation, whether
he gshows an insight and learning and
gkill in the law, whether he has demon-
strated leadership of any sort or any
other qualities which should place him
above, or even among, the outstanding
members of the legal profession. When
a man is being considered for the Su-
preme Court it is not enough to say that
we cannot find anything seriously wrong
with him—although in this case we
easily can, We must be able {0 find some-
thing professionally right with him
which leads us to believe that he should
be selected for elevation to our Highest
Court. If we cannot find some such evi-
dence of eminence or merit, then we
are doing a disservice to the Court, the
bar, and the Nation.

This, as I understand it, was one of
the foremost reasons why leading law
professors and bar leaders of outstanding
reputation from all over the country
have opposed this nomination. I know
that we can all balance law professors
versus law professors and lawyers versus
lawyers, but I think the particular dis-
tinction of the group which has ques-
tioned Judge Carswell's qualifications
should be glven very special weight.

These two levels, I feel, would be the
basis for my reservations and should be
the hasis of inquiry by the Members of
this body.

I thank the Senator from Indiana.

Mr, BAYH. I am always glad to yield
to my friend the Senator from Massa-
chusetts.

As I said earlier in responding to the
question of the Senator from Michigan,
I think the whole question of where a
philosophy enters into our judgment and
how this can be interpreted in other ways
is & matter of individual Interpretation.

I think that perhaps it would be help-
ful to put in the Recorp at this time, in-
asmuch as we are trying to begin to
show the matters of concern, the in-
dividual views In the report of the Com-
mittee on the Judiciary, with the memo-
randum on the qualifications of the
nominee. I ask unanimous consent to
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have this material printed at this point
in the RECORD.

There being no objection the material
was ordered to be printed in the REcorD,
as follows:

InpIvIDUAL VIEWS OF MR. BURDICK

The Constitution invests with the Presi-
dent the responsibility to nominate Jus-
tices of the Supreme Court. I do not be-
lieve the Senate should withhold its ad-
vice and consent in the absence of clear
evidence that the nominee is not qualified.

I cannot agree with all the observations
and conclusions of the majority report and
respectfully decline to join therein. How=-
ever, after careful consideration of the hear-
ing record, I have concluded that Judge
Carswell’s qualifications are sufficient to re-
port the nomination to the Senate.

INDIVIDUAL VIEWS OF MR, MATHIAS

The Carswell nominsation has engendered
some strong opposition and the objections
advanced demand thoughtful evaluation.
They are indeed troubling, and cannot be
dismissed as trivial,

But the argument made agailnst the con-
firmation of Judge Carswell is based on &
significantly different character of evidence
than that adduced in opposition to the prior
nomination of Judge Clement F. Hayns-
worth. The case against confirmation of Judge
Haynsworth was made on objective evidence:
the judge’s ownership of certain stock, the
Jjudge’s participation in certain cases and
the existence of statutory guidelines and
clearly defined codes of judicial ethics. These
are factual matters that are easily sustalned
on the record. The code and the statute had
been violated and, in my judgment, the
Senate properly rejected the nomination.

In the case of the Carswell nomination the
evidence is largely subjective. The lssue arises
from the fact that witnesses before the com-
mittee have disagreed with his judicial views,
that & considerable body of citizens disagree
with some of his eXpressed views and thai
I myself am in disagreement with some of
Judge Carswell’s past and present views,
Whatever objective evidence may have
existed was largely verbal and is now oOb=-
scured by the passage of time and the
rhetoric of renunciation.

This dlstinction raises two separate con-
siderations. The first is the difference be-
tween the act of nomination and the act of
confirmation. The appointive power is posi-
tive, plenary and broad as the humab race.
The power to accept or reject s essentially
negative, restricted and limited to Judgment
of & sihgle man. It may well be that a Presi-
dent’s cholce does not generate grounds for
condemnsation so a3 to justify rejection with-
out debate even though it i1s not a nomina-
tion of the obaracter and quality that any
single member of the Senate would wish to
make 1i he were President. 80 it 1s with the
Carswell nominaticn, and I would not have
chosen him.,

Second, and more significantly, 1s the prop-
er role of the Sensate in review of a judicial
carcer. Every aspect of a nominee’s record
should, of ¢ourse, be considered by the Sen-
ate. But, in the case of sitting judges nomi-
nated for other office there must he some
regard for the principle of judielal lnde-
pendence. In the Haynsworth case I ex-
pressed concern that we came close to plac-
ing the principle in jeopardy. In this in-
stance, I find it an even more serious con=
cern,

1 disagree, and the superior gourta have
disagreed, with 8 humber of Judge Carswell's
Judicial decizsions, Other Carswell decisions
were uneXceptional. In the abseénce of qb-
Jjective or material evidence of personal or
judicial bias, the decision of & judge in a
specific cese should be accorded great re-
spect. The record made in the Judieiary Com-
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mittee did not go so far as t0 be conclusive
in establishing such bias. The concept of
judicial independence 1s not a natural or
inherent human quality. It is a political
principle that was hard won by courageous
men in England and preserved by brave men
in America. The freedom of a judge to deter-
mine & case on its merits, subject only to
other judges’ opiniohs on appeal, and not
to suffer any retribution from any external
authority such es the Crown or the Parlig-
ment, has become a fundamental prineiple,
In the United States, we have traditionally
protected judges—even unpopular judges—
from non-judicial retribution.

Yet, the Senate could become a kind of
jurists’ tribunal or appellate bench if we
scrutinize individual decisions of judges
nominated to posts of judicial preferment,
Without this kind of case by case scrutiny,
Judge Oarswell’s record, albeit undistin-
guished, is not fatally lawed.

Under the circumstances, I ind the situa-
tlon such that the President and his noml-
nee, Judge Carswell, ought not to be denjed
their day in court. There is no absolute bar
to confirmation such as existed in the Hayns-
worth nomination and the issue of personal
competency or gualification becomes, there-
fore, one for the judgment of the Senate. In
this Instance that means submission of the
nomination to the full Senate for debate
and decision, On this basis and for this pur-
pose I have voted in the Judiciary Commit-
tee to report the nomination to the Senate.
InDIviDUAL VIEWS OF MESSRS., BaYH, HarT,

KeNNEDY, AND TYDINGS

The President’'s nomination of Cieorge Har-
rold Carswell s Associate Justice of the Bu=
preme Court presents to the Senate a can~
didate whose credentials are too meager to
justify confirmation. The distinguished
Dean of the Yale Law School, for example,
could rightly describe the nominee as hav-
1hg “more slender credentials than any other
nominee for the Supreme Court put forth in
this century.”

Judge Carswell has been a practicing at-
torney, 8 federal prosecutor, and a lower
federal court judge. For Supreme Cowrt
nominees, however, length and variety of
service is no substitute for professional dis-
tinction. Having carefully reviewed the hear-
ing record, we can reach no other conclusion
but that Judge Carswell has failed to dis-
tinguish himself in each of these capacities,

Our opposition to Judge Carswell 15 not
based on geography or philosophy.

In his campalgn speeches, President Nixon
pledged appointees to the Court who were
both “strict constructionists” and men of
distinction. There are many such men
throughout the country—inciuding emia-
nent jurists, lawyers, and legal scholars In
the South. Judge Carswell, unfortunately,
i5 not among them. Professor William Van
Alstyne one of the most eminent legal
scholars in the South and a supporter of
Judge Haynsworth’s nomination, testified
that Judge Carswell shows no promise of
ability or judiclal capacity “to wWarrant any
expectation whatever that he could serve
with distinetion on the Supreme Court of
the United States.” We belleve 1t is reason-
able t0 require that expectation of e
nominee,

Our concern is not with academic degrees
or scholarly publications. It is simply that
we belteve appointments to the Court should
evidence some degree of achievement and
eminence in the law. To demand less 1z a dis-
service to the cherlshed place of the Supreme
Court in our national life, Nominations to
the Supreme Court should serve to enhance
respect for the Court, The Carswell nomi-
nation, in contrast, demesans 1t.

Beyond Judge Carswell’s competences,
there 18 a further disturbing aspect of his
candidacy. Judge Carswell’s record indicates
that he ls insensitlve to human rights and
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has allowed his personal views and blases to
invade the judicial process. Hls decisions
and his courtroom demeanor have been
openly hostile to the black, the poor, and the
unpopular, This record ralses serlous ques-
tions about his judicial temperament and
his ability to provide a falr hearing on many
of the great 1ssues that will come before the
Bupreme Court.

Confirmation of this nomination would
discredit the Senate and the Court, Most im-
portant, 1t would be a disservice to the finest
ideals of the American people.

‘Whlle each of us places dlferent emphasis
on the various peints ralsed in the hearings,
we feel it would be helpful to bring together,
in one place, the mass of information calling
into questton Judge Carswell’s quallfications,
The following memorandum summarizes gll
of the information offered In opposition to
the nomination.

MEMORANDUM ON THE QUALIFICATIONS OF

G. HarroLD CARSWELL FOR THE SUPREME

COURT OF THE UNITED STATES

L. INTRODUCTION

The role of the Supreme Court In our na-
tional life is too vital to be endangered by
the appointment of men whose qualifica-
3ivns are subject to serlous doubt.

Judge G, Harrold Carswell has not dems
onstrated that he meets the high standard
of excellence that must be demanded of
those chosen to serve on the nation’s highest
court.

He hag exhiblted no legal distinetion no
judicial leadership, no outstanding qualities
that would place him among the first rank
of American judges and lawyers. Our concern
is not with academic degrees or scholarly
publications, It is siinply that we believe ap-
pointments to the Court should contain
some degree of achievement and eminence in
the law.

Moreover, we are cohcerned that Judge
Carswell's record indicates that he !s insensi-
tive to human rights and has allowed this
ingengitivity to invade the judicial process.
This record ralses serious questiones about
Judge Carswell’s judicial temperament and
his abllity to provide a falr hearing on meny
of the great issues that come before the
Suptreme Court,

It has been suggested that since the Senate
rejected the first candidate for this vacency,
the Senate must now acquiesce in the FPresl-
dent's choice, no malter how inferior the
selection,

Obviously, reason presses in precisely the
opposite direction. If this nominee, as 1= uni-
versally conceded, Is inferior to the prior
nominee, whom the Senate rejected 55—45,
then he certalnly ought to be rejected by at
least as great a margin,

The Senate's duty to render “Advice and
Consent” to the Fresident’s Supreme Court
appointments 18 & Constitutional responsi-
bility of the first magnitude. That duty per-
sists in full measure even when it has been
met by rejecting a prior nominee, The Sen-
ate’s duty 1s to assure the natlon that the
nominee who 1s accepted will be betier quall-
filed, not less qualified, than the previously
rejected nominee or nominees.

Moreover the question of the nominees
qualifications is too serious to be hrushed
astde by the suggestions that opposition to
him ig based on the fact that he is a south-
erner or & “judiclal conservative™.

All of those who voted agalnst reporting
the Carswell nomination favored the con-
firmation of the present Chief Justice, not-
withstanding his reputation as a *“judiclal
conservative,” His eminence, his leadership
and his Integrity in every sense of the word,
led to the conclusion that he well met the
criteria for Supreme Court service.

There are, In fact, an array of candidates
of all parties and philosophies including
many from the South whom Carswell’s oppo-
nente would be nhot only obligated, but
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pleased to confirm. Unfortunately,
Carswell 1s not ameong them,

II, TUDGE CARSWELL'S LACK OF PROFESSIONAL
COMPETENCY

Despite the many questions about Judge
Carswell's sultability, which will be discussed
below, there might still he some basis Ior
supporting his confirmation to the Supreme
Court if he were a man of great intellectual
and professiohal distinctlon. At least then
there would he hope that once on the Bu-
preme Court, he would display a capacity for
growth that would enable him to deal capa-
bly and objectively with the matters of vast
importance that come before the Court,

He is, howWever—at best—en undistin-
guished lawyer, a mediocre judge, and an
unimpressive thinker. He has demonstrated
neither the depth of intellect nor of un-
derstanding that would Indicate that he
might Al1 with honor and ingight the seat
once held by Felix Frankfurter and Behjamin
Cardozo. He is, instead, 1in the opinion of the
Deans of two or our most respected law
schools, a man who ls personally unqualified
to sit on the Supreme Court. Dean Louls Pol-
lak of Yale testified that Judge Carswell—

“Has not demonstrated the professional
gkills and the larger constitutional wisdom
which fits a lawyer for elevation to.our high-
est court . . . With all deference, I am im-
pelled to conclude that the nominee presents
more slender credentials than eny nominee
for the Supreme Court put forth this
century.”

Dean Derek Bok of Harvard has written
that Judge Carswell has—

“A level of competence well below the
high standards that one would presumably
consider appropriate and necessary for serv-
ice on the Court.”

Twenty members of the Unilversity of
Pennsylvanta Law School examlined his opin-
ions in various areas of the law and con-
cluded “that he 18 an undistinguished mein-
ber of his profession, Iacking claim to intel-
lectual sgtature.” Charles L, Black, Jr., Luce
Professor of Jurisprudence at the Yale Law
School and one of the most respected mem-
bers of the academic legal community stated
in a letter to the Chairman *“(T)here can
hardly be any pretense that he (Carswell)
possesses any outstanding talent at all. On
the contrary, all the evidence I have seen
would lead to the conclusion that mediocrity
1s an independent valid objection to his ap=-
pointment.”

Professor Guido Calabresi of Yale reviewed
Judge Carswell’s opinions in Tort cases, ah
area that Professor Calabresi has taught for
eleven years and concluded “there is nothing
in them to suggest any special distinction
or qualification for the Unlted States Su-
preme Court.” Interestingly, Professor Cala-
bresi also noted that Judge Carswell’s opine
tons In the fleld of Torts “do not show that
universal a dedlcation to precedent and
strict construction which it 1s sald the
President desires.”

In & letter to Senator Eastland, John
Grifiiiths, a teacher and scholar 1n eriminal
law at the Yale Law School, well expressed
the thoughts of many lawyers who have
written to members of the Benate:

“Surely there can be no doubt but that
only the most distinguished and technically
qualified members of the legal profession
ought even to be considered for the highest
gourt in the nation. Surely, also, 1t 13 part of
the Senate’s duty to exercise 1ts responsihll-
Ity In confirmation so #3 t0 maintain the
highest standard, in proficlency as well as
in integrity, as a minimum qualification for
elevation to the Supreme Court., But while
the subject has not been infensively dis-
cussed, there is certainly widespread belief
in the profession, and beyond, that Judge
Carawell falls far short of any reasonable
minimum standard and ought therefore not
to be confirmed.”

Judge
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After examining the nominee’s criminal
law decislons, Professor Grifiths concluded:

“We found no sigh whatever of special
abillty. Judge Carswell's opinions are char-
acterized, at best, by unimaginative, me-
chanlcal medioerity. This is not s matter of
Judicial ideclogy: one did not expect to find
& future Justice Black or Brennan, but no
potentially solld (let alone great) judicial
conservative—no Justice Harlan, no Judge
Friendly—Iis revealed in these opinions
elther. We found nothing that, by anyone's
lights, could conceivably justify confirming
Judge Carswell to the Supreme Court. In
addition, we found some troublesome indica«
tlons of a lack of proper judiclal tempera-
ment in the Judge.”

Professor Grifiiths also cited “lack of tech.
nical ability” and ‘“sertous questions of
craftsmanship” at least, 1f not *judicial in-
tegrity” in habeas corpus cases; see infra,

These views have been mirrored in the
statement of Samuel I. Rosenman, Bruce
Bromley, Francis T. P. Plimpton, and Beth-
uel M, Webater, all recognized leaders of the
bar, Judge Carswell, they belleve, “has none
of the legal or mental quallfications essential
for service on the Supreme Court or on any
high eourt in the land, including the one
where he now sits,”

The Chicago Council of Lawyers reached a
slmilar conclusion;

*“Looking solely at Judge Harrold Carswell's
Judicdal record and judictal accomplish-
ments, one finds no evidences of that special
merit that should be & silne qua non for
appointment to the Supreme Court. His rec-
ord is totally devoid of any speclal atiributes
of learning, experience, or statesmanship,
which should be the hallmarks of a Supreme
Court Justice.”

Perhaps most telling was the testimony of
Professor Wiillam Van Alstyne of the Duke
University Law Bchool, one of the most dis-
tinguished legal scholars In the South, Pro-
Tossor Van Alstyne had testified before the
Senate Judiciary Committee In support of
Judge Haynsworth, but testlfying In opposl-
tion to Judge Carswell, Professor Van Alstyne
oconcluded that Judge Carswell’s declslons re-
fAected “a lack of reasoning, care, or judicial
sensitlvity overall,”

The outpouring of professional dismay
over this nomination has reached a level un-
squaled in recent history. Lawyers and law
professors from all over the country, despite
their preference for malntalning cordial re-
lationships with members of the Court, have
forcefully expressed the view that the Cars-
well nomination will demean the Court and
dilute its stature., Other lawyers, professors,
bar officials and judges, have been con-
strained from expressing themselves because
of their positions or afillations, or because
they have cases pending in the Supreme
Court. But they, ke most lawyers, would,
in the words of a law professor and former
U.B. Assistant Attorney General, “put a high
premium on the capacity for perceptive legal
thinking, for judicial declsion-making that
commands respect whether one agrees with
the results or not . . . It 18 right for the
Senate to insist that a nominee, 1f not among
the ‘best’, at least have qualities sufficiently
distingulshed that he promises to make 8
material contribution to the Intellectual
work of the Court.” And they would agree
that “Nothing that has appeared would lead
me to believe that Judge Carswell is 80 quali-
fled.”

III. JUDGE CARSWELL'S LACK OF JUDICIAL

TEMPERAMENT

Our judicial system must accord litigants
o Ialir hearing. Justice 18 not dispensed when
a judge’s personal views and biases invade the
judicial process. In Judge Carswell's court,
the poor, the unpopulaer and the black were
all too frequently denied the basic right to
be treated fairly and equltably.
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Judge Carswell was simply unable or un-
willing to divorce his judicial functions from
his personal prejudices, His hostility towards
particular causes, lawyers, and lltigants was
manifest not only In his decisions but in his
demeanor in the courtrcom.

Professor Leroy Clark of New York Unlver-
sity, who supervised the NAACP Legal De-
fense Fund litigation in Florlds between
1962 and 1968, c¢alled Judge Carswell—

“(T)he most hostile federal distriot court
judge I have ever appeared before with re-
spect to olvil rights matters . . . Judge Cars-
well was Insulting and hostile, I have been
in Judge Carswell’s court on at least one oc-
casion in which he turned his chair away
from me when I was arguing. I have said for
publication, and I repeat it here, that it 1s
not, it was not an infrequent experience for
Judge Carswell to dellberately disrupt your
argument and cut across you, while accord-
ing, by the way, to opposing counsel every
courtesy possible,

“It was not unusual for Judge Carswell to
shout at a black Iawyer who appeared before
him while using a clvil tone to opposing
counsel,”

And Mr. Clark provided & plece of evidence
not at all dependent on his present recol-
lection of the nominee's behavior but reflect=
ing a contemporaneous assessment and rea-
soned response that Is at once startling and
devastating:

“(W) henever I took g young lawyer into the
state, and he or she was to appear before
Carswell, I usually spent the evening dbefore
making them go through their argument
while T harassed them, as preparation for
what they would meet the following day*

Professor John Lowenthal of Rutgers Uni-
versity Law School recalled attending a ses-
sion in Judge Carswell’'s chambers in 1964
In which he “ean only describe hls (Judge
Carswell’s) attitude as belng extremely
hostile.”

“He expressed dislike at Northern lawyers
... appearing In Florida, because . . . {they)
were not members of the Florida bar.”

The cholce, as the court well knew, was
between “Northern lawyers or no lawyers”,
for Professor Lowenthal’s clients had been
arrested for trespass while attempting to
asslst sharecroppers to register to vote,

Norman EKnopf, a Justice Department At-
torney, testifying under subpoena, who had
worked with Professor Lowenthal as a vol-
unteer in 1964, corroborated Professor Low-
enthal’s recollections:

“Judge Carswell made clear, when he
found out that he was a northern volunteer
and that there were solme northern volun-
teers down, that he did not approve of any
of this voter registration going on . . . It
was a long strict lecture about northern law-
vers coming down and not members of the
Florida Bar and meddling down here and
arousing the local people, and he in effect
didn't want any part of this, and he made
quite clear that he was going to deny all
reltef that we requested.”

Judge Carswell’s manifest intention to
deny all relief did not represent an ldle
threat. Professor Lowenthal’s clients had been
tried In a staté court and imprisoned in &
county jail when a local judge had refused
to recognize the removal jurisdiction of
Judge Carswell’s court. As Professor Lowen=-
thal pointed out, “it was evident to all those
with experience in Northern Florida that it
wai not safe for voter registration people to
be in locel jaiis,” Nevertheless, Judge Cars-
well’s attitude and actions were ones of de-
lay and harassment.

Indeed, when Professor Lowenthal’s prede-
cessor 1n the case, Ernst H. Rosenberger, had
initlally sought to remove it from the state
court, he had been required to pay & filing
fee In Judge Carswell’s court, despite the
clearly controlling decision of the Fifth Cir-
cuit In Lefton v. Hetliesburg, 333 F, 24 280,
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that no such fee gould be demanded.! Subse-
quently, when Professor Lowenthal and Mr.
Knopf attempted to file a habeas corpus peti~
tion for thelr cllents, Judge Carswell did not
permit them to do so until they had wasted
valuable time attempting to obtain the sig~
natures of the Imprisoned civil rights work-
ers, despite the fact that Rule 11 of the
Federsl Rules of Civil Procedure indicates
that the attorney’s slgnatures are sufficient.

Moreover, Judge Carswell would not accept
the habeas corpus petition that Mr. Knopf
had painstakingly drawn up until it was re-
done on special forms provided by the court,
although the forms had no applicability to
habeas corpus petitions arising out of the
refusal of & state court to honor the juris
diction of the federal courts in a remowval
proceeding,

Despite the barriers that Judge Carswell
placed before them, Professor Lowenthal and
Mr., Knopf were finally able to file habeas
corpus petitions and to demonstrate to Judge
Carswell that he had no choice under the
law but to grant the petitions. Judge Cars-
well, however, still managed in a serles of
actions to thwart thelr efforts to keep the
improperly detalned c¢ivil righta workers out
of jail. The normal process would have been
to grant the petitions, take custody of the
petitioners, hold a hearing on the appro-
priateness of removal if local authorities
challenged it, and if the decision was adverse
to petitioners, stay the remowal pending
appeal, However, a5 described by Professor
Lowenthal, &t the same time that Judge
Carswell granted the habeas corpus peti-
tions—

“{O)n his own motion, because the Gads-
den County officlals were not there to ask
for it, and without notice to the defendants,
the habeas corpus petitioners, and without
& hearing or any opportunity to present
testimony or argument, he remanded the
cases right back to the Gadsden County
courts.

“I at that point moved before Judge Cars~
well directly for a stay of the remand so that
I could have time to file a nhotice of appesal
to the Fifth Circuit. He denfed my request
for a stay, pending filing notice of appeal.”

Judge Carswell also refused to have the
marshall serve the habeas corpus order on
the Gadsden County sherlff despite the ree
quirement of 28 U.5.C. Sec. 1444(f) that—

“If the defendant or defendants are in
actual custody on process 1ssued by the state
court, the District court shall issue its writ
of habeas corpus, and the marshal shall
thereupon take such defendant or defend-
anta into his custody and deliver a copy of
the writ to the clerk of stch state court.”

When Professor Lowenthal served the writ
of habeas corpus himself the sheriff Arst
released but then immediately rearrested the
civil rights workers pursuant to the unre-
quested remand. It 18 not clear how he
learned of his authority to do so. Professor
Lowenthsal testifled as follows:

“The sheriff produced the jalled voting
registration workers, at ohce rearrested them
because Judge Carswell had had his marshal
telephone the sheriff to advise the sheriff
thaet Judge Carswell had on his own motion
remanded the cases right back to the Gads-
den County court . ..

“I was in Judge Carswell's chamhers and
office, and I do hot remember whether I over=
heard the conversation between Judge Cars-
well and his marshal or whether somebody
reported this to me, I do not know, What I

1Filing fees are not to be collected In
connection with e¢riminal removal petitions,
Buch fees are regulated by statute, and a
comparison of the present statute with its
predecessor shows that there is now no au-
thority for the clerk to charge fees in such
proceedings.” 393 F. 2d at 285,
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do know i3 that when I got to the sherift
with the habeas corpus order to release the
man, the sheriff already knew of the remand,
and therefore on the spot produced the de-
fendants and rearrested them and put them
back In jall”

The experience of Ernst Rosenberger who
preceded Professor Lowenthal as s repre-
sentative of the American Civil Liberties
unjon In Northern Florida were Indicative
of Judge Carswell’s willingness to go beyond
the courtroom to deny litigants thelr basio
rights.

Mr. Rosenberger represented nine clergy-
men freedom riders arrested in a Tallahassee
alrport restaurant in 1961. There had been
numerous appesals in the case and as a re-
sult of a fillng date having been missed the
appesals were terminated. At the time Mr,
Rosenberger entered the case the only re-
course open to the clergymen was a writ
of habeas corpus. Judge Carswell denied the
writ without & hearing on the merits, and
the case was {mmediately appealed to the
Fifth Circuit which modified Judge Cars«
well’s order so that it provided for an imme-
diate hearing by Judge Carswell If the state
court did not grant such a hearing.

On the same day that the judges of the
Fifth Circuit rewrote Judge Carswell'’s or-
der, Mr, Rosenberger met with Judge Cars-
well and Mr, Rhoads, the City Attorney of
Tallahassee. On his own initiative Judge
Carswell then suggested to Mr, Rhoads “that
this whole case could be ended by reducing
the sentences of the clergymen to the time
alresdy served,” although the petitioners had
requested no such reduction and in fact
wlished to have their clalms decided on the
merits so that their records could be ¢leared.
As Mr, Rosenberger pointed out, Judge Cars=
well’s advice “could have no other effect ex.
cept to moot the entire question, to leave
. . . (the clergymen) with no way for vindi-
cation, to insure them a permanent criminal
record. This was a matter where the judge
advised the City Attorney in a state court
proceeding actually of how to clr¢cumvent an
order which had been put in by the U.S.
Cir¢cuit Court.” The City Attorney and the
state Judge thereupon followed Judge Cars-
well’s advice despite the objections of Mr,
Rosenberger, and totally preempted the legit-
imate efforts of the clergymen to obtaln a
judicial ruling.

The impressions and experlences of Pro-
fessor Clark, Professor Lowenthal, Mr. Knopf
and Mr, Rosenberger paint & picture of
blatant hostility and aggressive unfairness
that casts serious doubts upon Judge Cars-
well's judicial temperament to sit even on
the District ('ourt much less on the Supreme
Court of the Unlted States, Judge Carswell
did not take the stand to rebut these charges.
His general statement that there has never
been “any suggestion of any act or word of
discourtesy or hostility on . . , his (part)”
certainly does not dispel the doubts they
ralsed, None of them have anythilng to gain
by misleading the Committee or the Senate,
In particular, it is worth remembering that
Mr. Knopf is an employee of the Justice De=
partment of the Unlted States, who testified
pursuant to a subpoena.

IV. JUDGE CARSWELL’S REFUSAL TC ADHERE TO
CONTROLLING LAW IN EQUAL RIGHTS CASES

The Majority report of the Committee on
the Judiciary concludes that Judge Cars-
well’'s judicial record in the fleld of elvil
rights cases 15 “one of balance and evens
handedness.” In fact it was one of obetrue-
tion and delay, amounting too often to an
improper refusal to follow the mandates of
the Constitution and the clear guidellnes of
the hlgher courts,

“Judge Carswell handled extenhsive litiga-
tion Involved in desegregating three northern
Florida school districts—Escambia County,
contalning Pensacela, Leon County contaln-
Ing Tallahassee, and Bay County.
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The Pensacola case, Augustus v. Board of
Public Education of Escambie County, 185
F. Supp. 450 (1960), reversed 306 F. 2d 862
(1962) first came before Judge Carswell in
1960. It was still in court last year.

In the initial complaint students asked
Judge Carswell to end facuity segregation as
an essential step In maklng school integra-
tion work. The question of faculty segrega-
tion was unsettled at the time, but, Judge
Carswell refused to even hold a hearing on
the issue and struck the whole lssue from
the complaint, asserting that students had
no standing to sue for desegregated facultles
any more than they “can bring action to en-
Join the assignment to the school of teachers
who were too strict or too lenient.”

Moreover, Judge Carswell did not even
obtain a studeni desegregation plan from
Iocal suthorities for & year and a half. Then
he approved & plan that allowed another year
before even token desegregation would begin,
And that plan provided for only vague noti-
fication of rights to parents, allowed only &
days a year for Negro students to request
transfer to white schools, and authorized
the school board to reject such transfer ap-
plications on a variety of general grounds
contalned in the Florida Pupil Assignment
Act.

Because of the dsnger that such plans
could be used to malntain segregation, the
Fifth Circuit had previously held in 1959 that
a school beard’s adoption of the Floridae
Pupil Assignment Law did not meet the re-
quirements of a plan of desegregation or
constitute a “reasonable start toward full
compliance” with the Supreme Court’s 1954
decision in Brown. Gibson v. Board of Pub-
lic Instruction of Dade County, Florida, 272
F. 2d 768 (1959}, The Fifth Circuit had reaf-
firmed this decision in 1980. Mannings v.
Board of Public Instruction of Hillsborough
County, Florida, 227 F. 2d 370 (1960) .

In Gibson the Fifth Circuit also held that
the Pupll Assignment Law, even if adminis-
tered nonracially, was not enough to satisfy
a school board’'s duty to desegregate; it had
to bhe desegregating its schools simultane-
ously with the application of the Pupil As-
signment Law.

Despite the clarity of the law on this point,
and despite Judge Carswell's obligation to
follow the decisions of the Fifth Circuit, the
desegregation order he entered against Es-
cambia County in 1961, provided, in effect,
only that the Board should continue using
the Pupil Assignment Law which, up to that
time, had resulted in the continuation of a
fully segregated school system, No meaning-
ful additioneal steps were required.

The 6th Circult had no trouble reversing
both of Judge Carswell’s action.

As to Judge Carswell's striking of the ref-
erelce to faculty segregation, the Sth Circuit
ordered a hearing on the allegation that
students are injured by the policy of faculty
segregation saying:

“Whether as a question of law or of fact,
we do not think that as a matter of such
importance should be decided on & motion
to strike . . .”

As to the desegregation plan the court said
“It has not gone far enough .. .,” and pro-
ceeded to instruct Judge Carswell as to the
minimunt that should be required.

In the discussion of Judge Carswell’s han-
dling of desegregatlon in Escambia County
the 5th Clrcuit made clear that a school
board could not constitutionally adopt a
plan of desegregation under whieh all pupils
would he given a blanket reassignment to the
segregated schools they were presently at-
tending and black students desiring to attend
an integrated school would be required to
go through the procedures of the Florids
Pupll Assignment Law before they would be
assighed to a white school. Yet, the plan
subsequently presented to Judge Carswell in
the Leon County case proposed to do just
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that, Moreover, the plan provided fog the
desegregation of schools at the rate of only
one grade per year, despite the direction of
the 5th Circuit in the Escambia County
case that at least two years should be de-
segregated the first year if, as provided for
under the Leon County plan, desegregation
did not begin until 1963, Nevertheleas Judge
Carswell approved the plan, Steele v. Board
of Public Instruction of Leon County, 8 Race
Rel. L. Rep 8332 (1963), disregarding the
guldelnes set for him by the Hth Circuit in
the previous case.

The children of Bay County fared no bet-
ter 1n Judge Carswell’s court. In Youngblood
v. Board of Public Instruction of Bay Couti-
iy, Florida, 230 F, Supp. T4 (1964), Judge
Carswell agaln disregarded the guldelines
set for him in the Escambia County case as
well as the intervening Supreme Court de-
claion in Grifin v, County School Board of
Prince Edward County, 837 UK. 218 (1964)
in which the Court held that *“there has
been enfirely too much deliberation and not
enough speed In enforcing * * * constitu-
tional rights * * *” In Bay County Judge
Carswell once more approved a plan that
placed the barriers inherent in the Florlda
Pupll Assignment Law before black students
wishing to transfer t© white schools, More-
over, the plan did not provide for any trans-
fers whatsoever until the 1965-66 school yeer.

A review of the desegregation schedules ap~
proved by Judge Carswell in Escambia, Leon
and Bay Counties Indicate clearly that a
decade after Brow, he was unwilling to ac-
cept the dictates of the Constitution even
when they had been specifically defined by
courts superior to his own.

After the Fifth Circult had reversed his
earlier order In Augustus v. Board of Public
Instruction of Escambia County, Judge
Carswell ordered the elmination of dual
school attendance Zones, drawn up by race,
at the rate of a grade a year. 8 Race Rel. L,
Rep. 58 (1962). On April 20, 1965, Judge
Carswell denled plaintifs’ motion for
changes in the plan ordered in 1962. 11 Race
Rel. L. Rep, 148 (1965). A further order deny-
ing reltef to plaintliis was entered by Judge
Carswell on October 6, 1965, Id. Thus, grade-
a-year desegregation remained in force.

On April 22, 1863, Judge Carswell ordered
grade-a-year elimination of such dual ate
tendance gones in Steele v. Board of Publio
Instruction of Leon County. 8 Race Rel, L,
Rep. 934 (1963). On January 20, April 17,
and April 19, 1965, Judge Carswell deniled
plaintiffs’ motions for changes in the plan
ordered in 1963, 10 Race Rel. L. Rep, 607
(1965). Thus, grade-a-year desegreation re-
mained in force,

On July 20, 1964, Judge Carswell ordered
a grade-g-year elimtnation of such dual at-
tendance zones in Youngblood v. Boerd of
Pubiie Instruction of Bay County. 9 Race
Rel, L. Rep. 1206 (1964).

At the desegrepation rate ordered by Judge
Carswell, dual attendance zones based on
race would not have been completely elimi-
nated in the Escambia County school case
until the start of the 1973-74 school year.
Desegregation would have been completed in
the Leon County school case at the start of
the 1974-75 school year. In the Bay County
school cage, it would have taken until the
start of the 19756-76 school year, or 21 years
after Brown,

The Third, Fourth, Fifth and Eighth Cir-
cuits, however, had all held that such slow
rates of desegregation were oonstitutionally
unacceptable before Judge Carswell made the
first of his 1964 and 1965 rulings upholding
this rate.

Ruling on July 19, 1960, the Third Cir-
cult In Evans v. Ennis, 281 F. 2d 385, cert.
den. 364 U.S. 933 (1961) rejected a grade-a-
yvear plan beginning in the Fall of 1959, It
ruled that, as a matter of law, all grades had
to be desegregated by the Fall of 1961.

March 13, 1970

The Sixth Circuit was the next to rule. In
Goss v. Boerd of Education of the City of
Knozxville, Tennessee, 301 F. 2d 164 (April 3,
1662} reversed in other respects (discriming-
tory pupil transfer plans which had heen
approved by the Sixth Circuit), 3738 U.9, 683
(June 3, 1963), the court of appeals rejected
a grade-a-year plan and ordered & faster rate
of desegregation, It reafirmed this position
in Northeross v. Board of Education of the
City of Memphis, 833 F, 2d 661 (June 13,
1964}.

On June 29, 1963, the Fourth Circuit took
the identical position in Jacksoni v. School
Board of the City of Lynchburg, Virginia,
321 F, 2d 230.

On June 18, 1964—a month before Judge
Carswell ordered a grade-a-year plan In
the Bay County caste—the TFifth Circuit
held that a grade-a-year plan was I1m-
perimissible in the case before 1t because,
even though & large metropolitan school sys-
tem was involved, there was no reason that
would justify such a slow rate of desegrega-
tion. The court said:

“Plans providing for the integration of
only one grade a year are now rare; and the
possibility of judicial approval of such a
grade-a-year plan has become increasingly
remote due to the passage of time since the
Brown declsions.”

Armastrong v. Board of Education of the ity
of Birmingham, Alabama, 333 F. 2d 47, 51.

The Fifth Circuit’s position was made un-
mistakably c¢lear on February 24, 1965,
months before Judge Carswell denled motions
to change the grade-a-year plan in the
Escambia County and Leon County school
cases, On that date, the court of appeals de-
clded Lockett v. Board of Education of Mus-
cogee County School Distriet, Georgia, 342 F.
2d 225, which outlawed any use of grade-a-
year plans, Discussing its own decisions on
grade-a-year plans and the clarity of the law
on this point, the court of appeals stated:

“The grade a year plan came into rather
wide use but, with the passage of years, rell
into Judicial disfaver mainly because of the
inability to offer proof sufiicient to sustain
the burden, which was on the school hoards,
that such delay was necessary, We sent up
a warning fiag \n Davis v. Board of School
Commissioners of Mobile County, 5 Cir,, 1963,
318 F. 2d 63, that the day was near at hand
when grade a year plans would no longer
pass muster. In Watson v. City of Memphis,
1963, 373 U.B, 528, 83 8. Ct. 1314, 10 L, Ed.
2d 520; Goss v. Board of Education of the
City of Hnorxville, Tennessee, 1963, 373 UG,
683, 83 8. Ct. 1405, 10 L. Ed, 2d 632; and
Griffin v. County School Board of Prinice Ed-
ward County, 1963, 376 U.8, 391, 84 5. Ct.
400, 11 L. Ed. 2d 409, the Supreme Court, in
rather rapid fire order, made the point, in
language understandable by all, that the
doctrine of “all deliberate speed’ could no
longer be viewed, due to the passage of years,
in the same context as when announced.
Following these cases, the court in Cathoun
v. Latimer, 1004, 377 U.8. 263, 84 8. Ct. 1235,
12 L. Ed., 2d 288, where we had approved
Atlanta’s grade & year plan, see 321 F, 2d 303,
remanded the case to the District Court for
reappraisal of the speed of the plan in light
of Watson, Cioss, and Griffin. It was then
beyond peradventure that shortening of the
transition period was mandatory.”

342 F. 2d at 227. The court of appeals then
noted that, In five cases it had decided the
previous summer, it had decided that all
grades in those school systems had to be
desegregated by Bepetmber 1960, “or earlier,
as we pointed out, If the school boards are
unsble to justify the delay on & future com-
plaint.” 342 F. 3d at 228, The court stated
that these decilsions had laid out “minlmal
standards to be applied in other cases. Id.
at 229, In the face of this decislon, however,
Judge Carswell still refused to review the
grade a vear plans that he had approved gev-
eral years earlier.
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Judge Carswell also managed to delay de-
segregtion of the Florida state reform schools.
Singleton v, Board of Commissioners of State
Ingtitutions. 11 Race Rel. L. Rep. 803, re-
versed 356 F. 2d 771 (5th Cir. 1968).

The plaintifis in this case were inmates at
the time the suit was brought, but had heen
released on conditional probation while the
suit was pending in the district court, The
plaintifis were still juveniles and, under
Florida statutes, would be subject to the
jurisdiction of the juvenile court until their
twenty-first birthday. The plaintifis were
subject to recommitment if they wviolated
the terms of the probation.

Judge Carswell dlsmissed the complaint on
tbe ground that the plaintifis lacked stand-
ing, even though they could be re-commlitted
in the future and were still subject to the
Jjurisdiction of the juvenile court.

In the opinlon reversing Judge Carswell’s
decigion, the 5th Circuit pointed out that
Judge Carswell’s appros#ch would preclude
any effective effort to desegregate the facili-
ties since the average stay in the reforin
school was less than the time necessary to
file an action and obtain a court order,

Judge Carswell’s record in equal rights
cases other than these Involving school de-
segregation is no lees discouraging. His high-
1y questionable actions in Weehsler v, Gads-
den County have already been discussed at
length in the section of this memorandum on
Judictal Temperament. Two other cases,
Dawkins v, Green, 285 F. Supp. 772 (1968)
and Due v, Tallahassee Theatres, Inc., O Race
Rel. L, Rep. 904 (1963), are also particularly
indicative of Judge Carswell's unwillingness
to follow the dictates of the 5th Circuit and
the Supreme Gourt when they conflicted with
his basic predilections. The sult involved in
Due was brought by black residents of Talla-
hassee agalhst city officlals, the sheriff of
Leon County and local theatre corporations
and their owners. The suit charged that the
defendants were conspiring to deprive the
black residents of Tallahassee of their civil
righte, The Court of Appeals summarized the
thrust of the complalnt:

“We take the following statement from
the brief of the appellee Joyce, which briet
has been accepved in full by the other ap-
pellees:

“The substance of this conspiracy is sald
to be that the Appellses, under color of law,
pursue and enforce a policy of requiring
white persons in Tallahassee to conduct their
private business establishments on a segre=-
gated basis, which object 18 accomplished by
requiring peace officers to disperse or arrest
and jall any negroes attempting to secure
services on a non-segregated basis. The Ap-
pellants allege that all of the previously
enumerated acts [specific allegations deal=
ing with the refusal of the Theatres to per-
mit Negroes to enter the theatres even after,
on one occasion, purchasing tickets] were
done 1 pursuance of the conspiracy, and
that the sald actions of the Appellees conh-
stitute State action prohlbited by the Four-
teenth Amendment.”

Judge Carswell dismissed the first three of
five c¢lalms In the oomplaint desoribed above,
for failure to allege a claim on which rellef
could be granted. 8 Race Rel. L. Rep. 904,
Chlef Judge Tuttle, speaking for a unani-
mous panel, treated thls rullng unusually
sharply:

“The orders of the trial court dismissing
the complaint for fallure to allege a clalm on
which relief could be granted can be quickly
disposed of. These orders were ¢learly in
error.”

. L] . L] L]

“It appears, In fact, to be a classicai allega-
tion of a civil rights cause of action.”

L] L] L] L] »

“There i3 no doubt about the fact that the
allegations here stated a c¢laim on which re«
et could be granted, if the facts were
proved.”
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333 F. 2d at 631,

On May 20, 1963—five months before Judge
Carswell’s decision—the Supreme Court had
ruled that local officials in Hew Orleans had
violated the Constitution by pressuring
white businessmen to maintaln segregated
restaurant operations and by causing the
arrest of black citizens seeking desegregated
services. Lombard v, Louisigna, 373 U.8. 267.
Although this decision involved the reversal
of criminal convictions, the principle of law
discussed was identical to that Involved in
the Tallahassee Theatres case,

Furthermore, when the sheriff of Leon
County filed a motion for summary judg-
ment in the Due case, Judge Carswell granted
the motion on the ground that “there 1s no
genuine issue as to any material fact.” 9
Race L. Rep, 904, 905, The opinion of the
Fifth Circuit states, however, that the sheriff
had filed only a conclusionary affidavit deny-
ing only some of the violations of law
charged against him, The Circuit Court said
the afidavit showed only that “conflicting
evidence exists,” 333 F. 2d at 633. Neverthe-
less Judge Carswell chose to give complete
effect to the sheriff’s unsubstantiated aM-
davit, and no effect to the plaintiffs’ deposi-
tions, and denied the plalntiffs an oppor-
tunity for any factual hearing and cross-
examination. This action, too, was reversed
by the Fifth Circuit:

“There clearly remained issues of fact to be
determined on a full trlal of the case. , ., ."

333 F. 2d at 633,

Judge Carswell learned no lesson from Due,
however. In Dawkins v. Green, plaintifis sued
several officlals of the City of Gainesville and
of Alachua County, Florida, charging that
the defendants had initlated bad falth
prosecutions against the plalntiffs in an at-
tempt {0 retaliate against them for engaging
in eivil rights activities in the past and to
intimidate them from doing so in the future,
The defendants filed a motion for summary
judgment in their favor, and filed afidavits
in support of their motion.

Again, Judge Carswell accepted all of the
allegations of the defendants’ afiidavits as
true, coupled that with *“the presumptiom
that the State’s motive was law enforcement
and not interference with speech or as-
sembly” {quoting from the dissenting opin-
ion in Cameron v, Johnson, 390 U.S. 611, 623
(1968)), and stated his findings in broad
terms:

“Prom the proofs here it 1s clear that there
was no harassment, Intimidation or oppres-
sjon of thege complatnants in their efforts to
exercise their Constitutional rights, but
some were arrested and they are belng prose-
cuted in good falth under Constitutionally
valld criminal lawe of the State of Florida.”

285 F. Supp. 772, 774. He then granted the
motions for summary judgment in favor of
all of the defendants, and dismissed the case,

In reversing Judge Carswell, the court of
appeals described the afidavits filed by the
defendants:

“However, the afidavite filed by the de-
fendants are simply & restatement of the de-
nisls contalned in their answer and add no
new Information. Moreover, they set forth
only ultimate facts or conclusions in that
their contents are statements by the county
and city officials involved to the effect that
they did not enforce the laws against plain-
tiffs in bad faith. No facts Were present so
that the trial Court could arrive at its own
¢oncluslons,”

412 F. 2d 644 (June 2, 1969),

Previously, the FPifth Circuit had ruled
that the affidavits contalning only “mere
conclusions of fact” have no probative
value, Woods v, Allied Concord Financial
Corporation, 873 F. 2d 733, 734 (1967). In
Dawkins, the court of appeals stated in a
footnote: “Thils rule is well founded in the
law.” 412 F, 2d at 648 note 4. The court
concluded:
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“Since the afidavits that were before the
trial Court were of no probatiVe value, this
is not a case In which summary judgment
was ‘appropriate.” "

The point of law was the same used in re-
versing Judge Carswell previously in Due.

The aforegoing examlnation of Judge
Carswell’s decisions touching uponh ecivil
rights izsues reveals that he is not, in fact,
a “strict constructionist in any sense of
that vague term. Indeed, he has displayed
little, if any, regard for the principle of
“gtare decisis” when its application has di-
rectly required him to follow the holdings
of the bth Circuit and the Supreme Court in
¢ivil rights cases. His decislons in this area
merely reinforce the plcture of a judge who
was unable to divorce his personal prejudices
from his judicial functions.

V. JUDGE CARSWELL’S DISDAIN FOR THE WRIT OF
HABEAS CCRPUS

Historically, the writ of haheas corpus—
the Great Writ—might well represent the
most precious safeguard possessed by a free
people against ahusive and improper govern-
mental confinement. Indeed, In Art. I, Sece
tion 9, the writ of habeas corpus has been
constitutionally enshrined. Because the writ
often strnds as the final judicial guarantee
against the tragedy of erroneous imprlson-
ment, each application demands scrupulous
attention.

An examination of Judge Carswell's habeas
corpus declsions evidences a judge who does
not take seriously the lmportance of this vital
Constitutional provision. It reveals a judge
who has developed with regard to the writ
a pattern of inattentiveness—inattentiveness
which could deprive our Constitution of any
real meaning. It reveals a judge who is In-
clined to look the other way.

The record reveals that in at least nine
cases, Judge Carswell has been unanimously
reversed for refusing even to grant a hearing
in habeas corpus proceedings or similar pro-
ceedings under 28 U.8.C, § 2255. Whether this
unseemly record is the product of simple
callousness, obliviousness to constitutional
standards, or pure ignorance of the law, one
might only surmise.

In Meadows v. United States of Americq,
282 F. 2d 942 (1960) the petitioner moved
under 28 U.8.C, § 2265 to set aside hls sen-
tence on the ground of a prior determination
of mental illness which made it impossible
for him to make intelligent walvers and
pleas. Judge Carswell denled the motion
without hearing. The court of appeals re-
versed most preemptorily, saythg this was an
adequate petition and obviously should have
a hearing.

In Dickey v. United States, 345 F. 2d 508
(1985), the petitioher moved to vacate judg-
ment on the ground that he was mentally
incompetent at the time he waived counsel.
Judge Carswell dented the motion without an
evidentiary hearing. Again he was reversed
unanimously and instructed to give the man
a hearing,

In Baker v. Wainwright, 391 F. 2d 248
(1988), petitioner alleged that he was denied
the right to counsel on appeal from his con-
victlon. after conviction, petitioner had
filed an afMdavit of Insolvency and per se
notice of appeal. The State court did not
apprise him of hils right to have counsel
appointed.

Judge Carswell denled habeas corpus with-
out evidentiary hearing and eagain he was
reversed.

In Dawkins v, Crevasse, 391 PF. 24 921
(1968), the Fifth Ciroult unanhimously re-
versed Judge Carswell when he denied ball
t0 a habeas corpus petitioner without a hear-
ing. The Circuit Cowrt directed him to enter
an order granting ball,

In Brown v. Wainwright, 394 F. 2d 183,
(1968), petitioner alleged that his Incrim-
inating statements used agalnst him were
Involuntary and requested habeas corpus.
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Judge Carswell denled the petition without
holding an evidentiory hearing and sgaln was
reversed unanimously and directed to give
the hearing.

In Harris v. Wainwright, 399 P. 2d 142
(1968), at the hearing of the petitioner’s
post-conviction attack in & State court, pe-
titioner was not represented by counsel, The
State court held that petitioner was repre-
sented by “able counsel” and the conviction
was not illegal.

Judge Carswell denle<l a request for a hear-
ing summarily, He was reversed unanimously,

In Bearnes v. Florida, 402 F. 2d 63 (1968),
petitioner alleged coercion of guilty plea and
Ineffective assistance of couhsel. He alleged
that he saw court-appointed counsel for only
a few minutes four days before trial and a
few minutes prior to trial. He claimeq that
the attorney coerced him into pleading
guilty end submitted portions of a certifiad
letter from the lawyer as proof.

Judge Carswell denied this habeas corpus
petition without a hearing. The case was
unanimously reversed and remanded for evi-
dentiary hearlng.

Bimllarly Judge Carswell refused hearings
and was reversed in Rowe v, U.S., 346 F. 2d
795 (1965} and Cole v. Wainwright, 397 F, 2d
810 (1968).

Judge Carswell’s insensitivity to the need
tor careful study of charges that basic con-
stltutional rights have been detiled tndicates
once agaln hls lack of concern for human
rights.

A study of Judge Carswell's record in the
area of habeas corpus by Professor John
Griffiths of Yale Law School and others con-
cluded by stating that in the area that they
Investigated, “Judge Carswell’s judicial per-
formance does not qualify him for elevation
t0 the Supreme Court.” It Is & difficult con-
clusion to dispute,

VL. JUDGE CARSWELL’S INSENSITIVITY TO HUMAN
RIGHTS

Shortly affer Judge Carswell’s nomination
was sent to the Senate, a reporter discovered
and brought to the nation's attention a
speech given by the nominee when he was a
candidate for the Georgla State Senate In
1948, and then reprinted by him in the weekly
newspaper which he edited.

The full text of the speech 18 set forth In
the Hearlng Record at pages 21-23, but the
passages which have attracted most atten-
tion are these:

“I am a& Southerner by ancesiry, birth,

, inclination, bellef and practice, I
believe that segregation of the races is proper
and the only practical and correct way of
Ufe In our states. I have always so belleved,
and I shall ailways a0 act. I shall be the last
to submit to any attempt on the part of anye
one to break down and to weaken this flrmly
established policy of our pecple.

“If my own brother were to advocats such
a program, I would be compelled to take 1ssue
with and {o oppose him to the Umits of my
ability,

“I yield 0 no man as a fellow candldate,
or as a fellow cltlzen, in the flrm, vigorous be-
llef in vhe priticiples of white supremacy, and
Ishall always be 50 governed.”

The nominee was a 28 year old altornsy at
the time, and the time was 2114 years ago.
fhurely, no reasonable person would conbtend
that merely because he uttered those words
in 1948, he necessarily believes them in 1970.
And we ame concerned about what he is In
1970, what kind of man, what kind of judge.

The nomines himsslf stated the polnt of
Inquiry:

“There is nothing in my private 1life, nor
i3 there anything In my public record of some
17 years, which could possibly Indicate that
I harbor raclst sentiments or the insulting
suggestion of racial superiority. I do not go
do, and my record so shows.”

Judge Carswell’s officlal and unoffioial conh=
duot must be scrutinized with this standard
in mind, as well ag for ite implications re-
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garding his professional quallfications. Some
of the evidence has already been discussed
such as his attitudes toward clvil rights law-
yers, his resistance to granting civil rights
relief in the face of a clear responsibility to
do s0, the record of repeated reversals on
civil rights cases and his aiding local officials
to deprive civil rights workers due process
of law.

Other pleces of evidenoce may be less dis-
positive, and even minor, taken separately,
but taken together they confirm & clear pat-
tern. On July 11, 1953, George Harrold Cars-
well became Untted States Attorney for the
Northern Distrlet of Florlde. On December
18, 1953, the Florida Circult Court for Leon
County approved the Charter of the Seminole
Boosters, Inc., a non-proflt corporation, The
charter was typed on legal paper bearing the
name “Carswell, Cotton and Shivers—At-
torneys at Law—Tallahaasee, Florida.” The
11 incorporating subscribers and charter
members included Harrold Camswell, Talla~
hassee, Florida, and his slgnature is the fArst
to appear. He was also the aflant on the
notarized afidavit In which the facts of the
charter were sworn to. Taken together these
facts Indicate that he was the one who
drafted and flled the charter. Indeed an
article in the February 27th New York Times
has confirmed that conclusion. Article IIT of
the Charter reads: ‘“The qualificalon and
members shall be any white person interested
in the purposes and objects for which this
corporation 1s created.”

In November of 1055, the Supreme Court
held in Holmes v, Atlanta that the constitu-
tion required municipal golf courses to de-
segregate, and later that year a suit was
filed in the United States District Court
for the Northern District of Florida to en-
force that holding with respect to the
munlicipal golf course In Pensacola, George
Harrold Carswell, having taken an oath to
“support and defend the Constitution of the
United Statea . .. without any mental reser-
vation ., . . ,” was then Unlted Btates At-
torney for the Northern District of Florida.
In his home town of Tallahassee, there was
a white municipal golf club, which, it be-
came clear in 1966, would have to be de-
segregated and opened to black citizens if
it remained under city conitrol. Since the
club haed once, many years before, been pri-
vately owned, and had been deeded to the
city with a right of first refusal in the prior
owners upon any future disposition, the prior
owners sought to exercise that right to ob-
talning a long-term lease from the clty so
that control of the golf course could be
placed In private hands, Under the state of
the law at that time, 1t could reasonably be
expected that the obligation to desegregate
would thereby be avoided.

According to a front-page article in Tal-
lahaasee’s only dally paper,® when the ques-
tion was ralsed at the City Commission meet-
Ing in December of 1955, one of the commis-
sloners objected on the grounds that the
proposed transfer was raclally motivated, and
the proposal was temporarily shelved. Two
months later, in February, 1956, after the
objecting commissioner had left the comsa-
mission, another attempt was made o trans-
fer the white golf course to private hands.
The commnission was clearly conscious of the
fact that there were raclal implications to
the transfer, for it felt obligated “to make
the same deal on a Negro golf course” then
being constructed by the city. And asked
if the white course would be open to the
public after the transfer, the private group’s
representative sald it would be avallable to
“any acceptalde person,” a euphemism which
could only mean one thing in Tallahasses In
1956. These facts are related in detall because
the newspaper record shows they were well

3 Tallahassee Democrat, Feb. 15, 1966, p
Reprinted at p, 261 of hearing,
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known to the citizens of Tallahassee, as Ig
confirmed by numerous personal recolleg-
tions and affidavits of black and white ¢iti-
zens, The transfer was in fact completed,
and the club did in fact become a facillty
open at daelly, monthly, or yearly rates to
any white person. Until very recently, Ne-
groes were not permitied to attend even
public functions there.

Despite the universal knowledge that the
transfer of the golf course to private control
would allow that municipal facility to remain
segregated, U.S. Attorney Carswell, when
asked to subscribe $100 and lend his name as
one of 21 incorporators and directors of the
new corporation which would actually hold
the lease and run the ¢lub, could think of no
reason not to do so, even though he was not
a golfer and had no special interest in using
the club, according to his testimony, Since
the incorporation Was central to & large
fund-ralsing effort, it was ¢lear that the in-
corporators’ names would be used to solicit
others, and the list of incorporators included
high state officials and legislators, in addi-
tion to the U.8. Attorney,

In 1963, the nominee’s brother-in-law and
next-door neighbor, Jack Simmons, Jr., ex=
changed some swamp land he had purchased
for shore property owned by the federal gov-
ernment. In its first private transfer, a parcel
of that property was conveyed to and ace
cepted by Mrs, Carswell with newly Imposed
covenants inctuding one preventing transfer
to any Negro, but permitting Negro servants
to live with white owners. The transfer was
handled by the Judge’s former law associate
and close friend who of course knew that
Mr. Carswell was a federal judge, The expec-
tation was that a white-only vacation com-
munity would be developed as the Carswells,
other Simmons' friends, and other purchasers
built second homes there, The Carswells,
however, sold thelr plot in 1986, The Judge
personally signed the deed, which included a
specific provision enforcing all of the re-
strictive convenants. Since we know from his
testimony that the Judge, like any lawyer,
reads what he slgns, we can conclude that he
saw that provision, and declined to do any-
thing about it, despite the fact that racially
restrictive covenants hed been unenforceable
since 1948 and that this one had been at-
tached only three years previously by his own
brother-in-law,

Late In 18689 Clrcuit Judge Carswell ap-
peared before a meeting of members cf the
bar in Atlanta, Georgia. There 1s some dispute
about the exact words of his opening joke,
but it is agreed that it included a story about
8 Negro in SBoutheast Asia, and played upon
his pronunciation of the word “door.” Nor is
there any douht that it was consldered ra-
clally insulting by some In the audience and
by many who read about it thereafter,

Again these items are hot necessarlly
earth-shaking taken separately, but together
they betray a contlhulng insensltivity to
human rights and to his status as a federal
officlal and judge. And thus they, with Judge
Carswell's bench activities, bring 1948 up %o
1953, 1958, 1966, and 1969.

Clearly, there are many Americans who
have overcome previous records of resistance
and reticence and have developed affirmative
records on civil rights. Presldent Nixon men-
tioned Ralph McGill, who some thirty years
ago favored school segregation, and then be-
came one of the leading crusaders in the
South for equellty and freedom. The Com-
mittee had as a witness former Governor
LeRoy Collins of Florida, who, as Governor,
overcame his earlier record with a clearly
expressed commitment to equal access to
public accommodations and who then served
with distinction as director of the U.S. Com~-
munity Relations Service.

In contrast, the nominee's supporters can
find no such statements or activities to show
his change of heart and his commitment to
equal rights,
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His supporters do say that he once ruled
that his own barber would have to cut the
hair of Negroes, and that this proves he 1s
pro-equal rights. As the testimony before the
Commlittee clearly demonstrated there were
only two issues in that case—was the barber
shop in a place covered by the 1864 civil
rights act and did it hold itself out as serve
Ing patrons of that place? Facts providing
afirmative answers to both questions were
stipulated by the partites, and thus there
was really nothing for the judge to decide.

The only other activity cited 18 the insti-
tution by Judge Carswell of a random jury
selectlon system in one diviston of his court
“shortly before the passage” of leglslation
requiring such a system to be Instituted. As
Judge Carswell himself pointed out to the
Committee, at the time he instituted the plan
it had already “become perfectly clear that
this was going to have to be done ., . " under
the pending leglslation. The legislation weas
slgned into law on March 27, 1958, All dis-
tricts were required tc lnstitute it by De-
cember 22, 1968. Judge Carswell did not in-
stitute a district-wide fury selection plan
until September 13, 1988,

Nor can that plan stand as & tribute to
his fzirmindedness. The plan utilized only the
voter registration lists as a source of names.
As the Judiciary Committee’s report, Rept.
No. 801, 90th Congress, Ist Session, on the
Federal Jury Selection and Service Act
pointed out, such voter lists are to be “sup-
plemented by other sources whenever they
do not adequately reflect a cross section of
the communlty.” No supplementary sources
were provided for In Judge Carswell’s plan
despite the fact that a much smaller percent-
age of black citizens than white were regis-
tered to vote in his district. Even when the
responses to & guestionnalre required to be
sent out by the court olerk indicated that the
system was working in a discriminatory man-
ner, Judge Carleswell took no remedial action.

In short there is nothing in Judge Cars-
well's record to challenge the conclusion that
his insensitivity to human rights has per-
sisted to the present.

CONCLUSION

Judge Carswell has not displayed the qual-~
ifications requisite for service on the Supreme
Court of the United States,

INpIvIDUAL VIEws oF Mg, TYDINGS

I have concluded that Judge @G, Harrold
Carswell has demonstrated neither the judi-
cla] temperament and falrness nor the proe
feaslonsl competence commensurate with
the high standard of excellence that must
be demanded of a Justice of the Supreme
Court. Therefore, I must oppose confirma-
tion of the appointment.

As Chairman of the Senhate Subcommittee
on Improvements in Judiclal Machinery, I
have been very much concerned with im-
proving the operation of our Federal judicial
system, I have chalred innutmerable hearings
and moved a substantial legislative program
dealing with the administration, practices
and procedures of that system, including
creation of the Federal Judicial Center and
the Pederal Magistrate system, revision of
the Federal jury selectlon system and devel-
opment of an effective approach tc multi-
district Utigation.

Because of this leglslative background, as
well as by personal inclination, I feel a deep
responsility to my colleagues and to the
nation to delve deeply into lssues touching
upon the effectiveness of the federal judici-
ary. Nothing, of course, 13 more relevant to
that effectiveness than the process of assur-
ing that the federal bench, and in particu~
lar, the Supreme Court are manned by ap-
polntees of the highest guality.

Men appointed to the S8upreme Court have
for practioal purposes life tenure with no
effectlve means for discipline or removal.
Their influence on our national life may
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well transcend that of the President who
appointed them, The role of the Supreme
Court 1n our soclety is too vital to be en-
dangered by the appolntment of men whose
Judiclal temperament or professional qual-
1Aecations are subject to serlous doubt.

In considering those named by the Pres-
ident for the vacancies on the Federal dis-
trlot and circult ecourts over the past 5 years,
and in consldering previous nomlinees for
the Supreme Court, I have consistently ad-
hered to the position that, barring some
unusual situation, s man selected by the
President for the Federal bench should be
confirmed by the Senate If he has demon-
strated & character heyond reproach, pro-
fessional competency equa) to the task set
for him, and & proper judicial téemperament.

By proper judicial temperament, I mean
at least the abllity to put aside ohe’s own
prejudices and biases 80 a8 t0 be able to
approach every case with a falr and open
mind,

These criterla are not always easy to apply.
But I have made every effort to apply them
in & consistent manner to those nominees
whose names have heen placed befors the
Benate,

I opposed the appointment to the District
Court of Massachusette of Francls X. Mor-
rissey, & man sponsored by two of my closest
personal friends in the Senate, because I
believed that his record did not demonstrate
the legal ability requisite for a federal Judge.
When the Governor of Mississippl, James F.
Coleman, was appointed to the Fifth Circuit,
I spoke 1n his favor on the fAcor of the Sen-
ate and voted to confirm, dospite the firm
opposition of many civll rights groups. My
examination of his record convinced me that
he would inake a fair and objective judge.
Although I had supported the initial ap-
pointment of Mr. Justice Fortas, I took the
lead In calling for his resignation ‘when the
unanswered guestions surrounding his non-
Judicial activities cast a cloud over the rep.
utetion of the Supreme Court. I also sup-
ported President Nixon’s chofce of Judge
Warren Burger for Chief Justice, although I
have not always agreed with him on substan-
tial issues.

Now the Senate Is asked to advise and
consent to the appointment of Judge Q.
Harrold Carswell to be an Assoolate Justice
ot the Supreme Court.

I approached the hearings on Judge Cars-
well's appointment secking to learn not what
he was when he dellvered his infamous rae
clal supremacy speech in 1948, but what he
is in 1970, what kind of judge—what kind
of man.

Unfortunately, some of the rnost reveallng
testimony was presented to the Judiciary
Committes after Judge Carswell testifled and
the members of the Commlittee were not able
to review {t with him. A request that he be
recalled was rejected. Moreover, the short,
general reputtal letter that he submttted for
the record was unresponsive and unenlight-
ening. On the whole, however, the hearings
were enlightening, indeed shocking, but
hardiy reassuring,

I will not dwell on Judge Carswell's will-
ingness in 1866 to lend his name and the
prestige of his office as Unlied States Attor-
ney to an effort to circumvent the mandate
of the Constitution by converting a public
golf course Into a private one. Nor will I at-
tempt to analyze similar events that have
come to light, such as his attempt, in 1969, to
amuse the members of the Qeorgla Bar As-
sociation with a racial joke. These are serious
matters, but not, I believe, the keys to the
case against Judge Carswell,

JUDGE CARSWELL’S LACK OF JUDICIAL TEMPERA-
MENT

Our judicial system must accord Illtigants
fair hearing. Justice Is not dispensed when
a judge’s personal views and blases invade
the judicial process, In Judge Carswell’s
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court, the poor, the unpepular and the black
were all too frequently denied thelr basic
right to be freated falrly and equitahly,

Judge Carswell was simply unable or un-
willing to divoree his judiclal functions from
his personal prejudices. His hostility toward
particular causes, lawyers and litigants was
manifest not only 1n his deelsions but in his
demeanor 1n the courtroom,

Professor Leroy Clark of New York Uni-
versity, who supervised the NAACP legal
defensa fund litigation in Florida between
1962 and 1968, called Judge Carswell—

“|T]he most hostile federal district court
Judge I have ever appeared before with re-
spect to civil rights maitters, . . .

- L] [ ] . .

“Judge Carswell was insulting and hostile.
I have been In Judge Carswell’s court on at
least one occasion in which he turned his
chair away from me when I was arguing. I
have said for publication, and I repeat it
here, that 1t is not, 1t was not an infrequent
experience for Judge Carswell to dellberately
disrupt your argument and cut across you,
while according, by the way, to opposing
counse) every courtesy possible.

“It was not unusual for Judge Carswell to
shout at a black lawyer who appeared he-
fore him while using a civll tone tc oppos~
Ing counsel. . . .”

L] - . [ ] [ ]

“[W ]henever I took a youny lawyer into the
State, and he or she was o appear bejore
Carswell, I usually spent the evening before
making them go through their argument
while I harassed them, as prepaeration for
what they would meet the following day.”

Professor John Lowenthal of Rutgers Law
Bchool recalled attending a session |n Judge
Carswell’s chambers in 1964 in which he “can
only describe his [Judge Carswell's] attitude
as being extremely hostile’:

“He expressed dislike at Northern law-
yers . , ., appearing in Florida because . . .
[they] Were not members of the Florida bar.”

The cholce, however, was between “North-
ern lawyers or no lawyers” for Professor Low-
enthal's clients who had been arrested for
trespass while attempting to assist sharee
croppers to register to vote.

Norman Knopf, a Justice Department at-
torney, testifying under subpoena, who had
worked with Professor Lowenthal as a vol-
unteer in 1964, corroborated Professor Lowe
enthal’s recollectlons:

“Judge Carswell made clear, when he found
out that he was a northern volunteer and
that there were some northern volunteers
down, that he did not approve of any of this
voter registration going on . . . It was a very
long strict lecture about northern lawyers
coming down and not members of the Florids
Bar and meddling down here and arousing
the local people, and he In effect didn't want
any part of this, and he made it clear that he
was going to to deny all relief that we re-
quested,”

Judge Carswell's manifest intention to deny
all relief did not represent an idle threat,
Professor Lowenthal’s cllents had been trled
in & state court and imprisoned in a county
jall when a local judge had refused to rec-
ognize the removal jurisdictlon of Judge
Carswell’s court. As Professor Lowendthal
pointed out:

“[I1t was evident to all those with experl-
ence in Northern Florida that 1t was not safe
for voter registration people to be in loceal
alls.”

Nevertheless, Judge Carswell’s attitude and
actions were ones of delay and harassment.

Indeed, when Professor Lowenthal's pred-
ecessor in the oase, Ernst H. Rosehberger,
had initially sought to remove 1t from the
state court, he had been required tc pay a
filing fee in Judge Carswell's court despite
the governing decision of the Fifth Circult
in Lefton v, Hattiesburg, 333 F. 2d 280, that
no such fee could be demanded. Subse-
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quently when Professor Lowenthal and Mr,
Enopt attempted to file a habeas corpus
petition for their clients, Judge Cerswell
did not permit them to do so untll they
had wasted preclous time attempting to ob-
tain the signatures of the imprisoned civil
rights workers, despite the fact that Rule
11 of the Federal Rules of Civil Procedure
indicates that the attorney’s signatures are
sufficient.

Moreover, Judge Carswell would not ac-
cept the habeas corpus petition that Mr.
Enopf had painstakingly drawn up until it
was redone on special forms provided by
the court, although the forms were not de-
signed to cover habeas corpus petitions aris-
ing out of the refusal of a state court to
honor the jurisdiction of the federal courts.

Desgpite the barriers that Judge Carswell
placed before them, Professor Lowenthal and
Mr. Enopf were finally able to fle habeas
corpus petitions and to demonstrate to
Judge Carswell that he had no choice under
the law but to grant the petitions. Judge
Carswell, however, still managed to thwart
thelir efforts to keep the civil rights workers
out of jail. As stated by Protessor Lowen-
thal, at the same time that Judge Carswell
granted the habeas corpus petitions—

“[O]n his own motion, because the Gads-
den County officials were not there to ask
for it, and without notice to the defendants,
the habeas corpus petitioners, and without a
hearlng or any opportunity to present tes-
timony or argument, he remanded the cases
right back to the Gadsden County courts.

“I at that point moved before Judge Cars-
well directly for a stay of his remand so
that I could have time to file & notice of ap~
peal to the fifth circult. He denled my re-
quest for a stay, pending filing notice of
appeal.”’

Judge Carswell also refused to have the
marshal serve the habeas corpus order onh
the CGadsden County sheriff despite the fol-
lowing provisions of 28 U.S.C. § 1448(f)
thet—

“If the defendant or defendants are In ac-
tual custody on process issued by the state
court, the District court shall issue its writ
of habeas corpus, and the marshal shall
thereupon, take such defendant or defend-
ants into his custody and deliver & copy of
the writ to the clerk of such state court.”

When Professor Lowenthal served the writ
of habeas corpus himself the sheriff first re-
leased but then fmmediately rearrested the
ctvll rights workers pursuant to the re~
mand, It 1s not ¢lear how he learned of his
authority to do so. Professor Lowenthal tes-
tified as follows:

“The sherifi produced the jalted voting
reglstration workers, and at once rearrested
them because Judge Coarswell had had his
marshal telephone the sherlff to adwvise the
sheriff that Judge Carswell had on his own
motion remanded the cases right back to the
Gadsden County court.”

- L » * »

“ I was in Judge Carswell’s chambers and
office, and I do not remember whether I
overheard the conversation between Judge
Cerswell and his marshal or whether some-
body reported this to me. I do not know.
What I do know i that when I got out to
the sherifi with the habeas corpus order to
release the men, the sheriff already knew of
the remand, and therefore on the spot pro-
duced the defendants and rearrested them
and put them back in jail.”

The experiences of Ernst Rosenberger who
preceded Professor Lowenthal as a repre-
sentative of the American Civil Liberties
Union in Northern Florida were indicative of
Judge Carswell’s willlngness to go beyond
the courtroom to deny litigants their basic
rights,

Mr. Rosehberger represehted hine clergy-
men freedom riders arrested in a Tallahassee
ajrport restaurant in 1961. There had been
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numerous appeals in the case and as s resuilt
of a filling date having been missed the
appeals were terminated. At the time Mr,
Rosenberger entered the case the only re-
course open to the clergymen was a writ of
habeas corpus. Judge Carswell denled the
writ and the case was immediately appealed
to the Fifth Circult which modified Judge
Carswell’s order so that 1t provided for an
immediate hearing by Judge Carswell if the
state court did not grant such a hearing.
On the same day that the judges of the
Fifth Circuit rewrote Judge Carswell’s order,
Mr. Rosenberger met with Judge Carswell
and Mr, Rhoads, the City Attorney of Talla-
hassee, Judge Carswell told Mr, Rhoads “that
this whole case could be ended by reducing
the sentences of the clergymen to the time
already served.” As Mr. Rosenberger pointed
out, Judge Carswell’s advice—

“Could have no other effect except t0 moot
the entire question, to leave . .. [the clergy-
men] with no way for vindication, to insure
them a permanent criminal record. This was
a matter where the judge advised the City
Attorney in a state court proceeding actually
of how to circumvent an order which had
been put in by the U.S. Circuit Court.”

The City Attormey and the state judge
followed Judge Carswell’s advice despite the
ohjections of Mr. Rosenberger,

The impressions and experiences of Pro-
fessor Clark, Professor Lowenthal, Mr, Enopf
and Mr. Rosenberger paint & picture of bla-
tant hostility and aggressive unfairness that
casts serious doubt upon Judge Carswell’s
Judicial temperament to git even on a federal
District Court much less oh the Supreme
Court of the United States. Judge Carswell
did not take the stand to rebut these charges,
Hils general statement that there has never
been “any suggestion of any act or word of
disoourtesy or hostility on . . . [his] part,”
does not dispel the doubis created by thelr
testimony. None of them have anything to
galn by misleading the Committee or the
Senate, In particular, it is worth remember-
ing that Mr, Enopf is an employee of the
Justice Department of the Unlted States,
who testtfled pursuant to a subpoena, As was
forcefully pointed out during the hearings
Mr. Knopf has other things to occupy his
days now-—"earnlng a paycheck.”

JUDGE CARSWELL'S LACK OF PROFESSIONAL
COMPETENCY

Despite the problems of temperament that
Judge Carswell displayed on the lower
cowurts, there might still be some basis for
supporting his confirmation to the Supreme
Court If he were & man of great intellectual
and professional distinction. At least then
there would be hope that once on the Su-
preme Court he would display a capacity for
growth that would enable him to deal capa-
bly and objectively with the matters of vast
importance that come before the Court.

He is, however, a mediocte man. He has
demonstrated neither the depth of intellect
nor of undergtanding that would Indicate
that he might il with distinction the seat
once held by Felix Frankfurter and Ben-
Jamin Cerdozo. He ls, instesd, in the opin»
ion of the Deans of two of our most respected
law schools, & mah who is professionally un-
qualified to sit on the Supreme Court. Dean
Pollak of Yale testlfied that Judge Cars-
well—

“Has not demonstrated the professional
skills and the larger constitutional wisdom
which fits a lawyer for elevation to our high-
est court.

“I am impelled to conclude, with all defer=
ence, I am impelled to conclude that the
nominee presents more elender credentials
than any nominee for the Supreme Court
put forth in this century.”

Dean BoK of Harvard has written thet
Judge Carswell has *“a level of competence
well below the high standards that one would
presumably consider appropriate and neces-
sary for service on the court.”
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Twenty members of the University of
Pennsylvania Law School examined his opin-
lons in various areas of the law and con-
eluded “that he 1s an undistinguished mem-
ber of his profession, lacking claim to in-
tellectual stature.” Charles L. Black, Jr.,
Luce Professor of Jurlsprudence at the Yale
Law School and one of the most respected
members of the academic legal communilty
stated in a letter to the Chalrman.

“[T]here ean hardly be any pretense that
he [Carswell] possesses any outstanding tal-
ent at all. On the contrary, all the evidence
I have seen would lead to the conclusion
that mediocrity is an independent valid ob-
fection to his appointment.”

Perhaps most telllng was the testimony of
Professor Willlam Van Alstyne of the Duke
University Law School one of the most dis-
tinguished legal scholars of the South. Pro«
fessor Van Alstyne had testified before the
Senate Judlciary Committee in support of
Judge Haynsworth, but testifying in oppo-
sition to Judge Carswell, Professor Van Al-
styne concluded that Judge Carswell’s deci-
gions reflected “a lack of reasoning, care, or
Judicial sensitivity overall.”

Despite his failure to follow the opinions
of the higher ocourts In & number of areas
of the law, Judge Carswell has been referred
t0 by his supporters as a strict construction-
Ist or a judicial conservatlve. Such terms,
properly applicable to men with highly de-
veloped judicial philosophies such as Mr.
Justice Felix Frankfurter and Mr. Justice
John Harlan have no relevance to a man such
a8 Judge Crrswell who at best is mediocre
and, at worst, has allowed his biases to per-
meate his courtroom.

There are many great gouthern judges and
lawyers to whom the adjective “strict con-
structionist” 18 properly applicable and
whom I wouid wlllingly support if they were
nominated for the Supreme Court—men
such as 8am Ervin of North Carolina, Judge
Walter E. Hofiman of Virgihia, Judge Wil-
llam F. Miller of Tennessee and Stephen
O*Connell of Florida, President of the Uni-
versity of Florida. These are men with whose
philosophies I might differ, but whom I
would support because they are falr men
and men of legal distinction. As Dean Bok
pointed out, “The problem [with Judge
Carswell] is one that has much less to do
with judicial philogsophy than with judicial
competence; for extremely competent judges
can be found with widely varying attitudes
concerning the judicial function, let alone
political or social questions.”

CONCLUSION

I must conclude that Judge Carswell has
displayed neither & proper judicial tempera-
ment nor a professional competency equal 1o
the task set for him. I oppose the confirma-
tion,

Mr. BAYH. I find that these have been
broken down into five different areas
about which we are concerned—lack of
professional competency, lack of judicial
temperament, refusal to adhere to con-
trolling precedent, disdain for the writ of
habeas corpus, and insensitivity to hu-
man rights.

I was about to make one last comment
to the Senator from Michigan relative to
the degree of concern which the Senator
from Indiana has over interpretation of
the judge’s beliefs In the area of human
rights, with the same concern that had
been expressed in the previous debate
relative to Judge Haynsworth. Many of
the Haynsworth decisions were split de-
cisions, 3 to 2 decisions. Those who op-
posed Judege Haynsworth’s position felt
he was wrong. But next week the Sena-
tor from Indiana intends to discuss In
some detail 17 cases in which the present
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nominee was reversed 3 to 0 by a unani-
mous panel of the Fifth Clreuit Court of
Appeals, which is a panel of illustrious
judges. The Fifth Circuif Court of Ap-
peals is hardly what one would call &
bastion of liberalism. If that court unan-
imously says this nominee is out of step
with the issues of habeas ¢orpus and the
various other cases that the Senator from
Indiana will discuss in some detail, then
I think he is out of step with what we
need on the Supreme Court right now.

I am looking forward to the oppor-
tunity to pursue these thoughts in greater
detail.

Mr, STENNIS. Mr, President, since I
may have to be away from the fioor of
the Senate on Monday, I wish to say
a few words now, although I would not
seek the fioor If a member of the Judi-
ciary Committee wanted to speak at this
time.

Mr. President, this debate will cover
many points, but I think the Senator
from Pennsylvania in his opening re-
marks pointed out a few basic facts and
a few basic principles that will be and
should be controlling, to which the Sen-
ator from Michigan added, in his very
fine way, the questlon of judging one on
his philosophy and judging him on his
principles of character, and qualifica-
tions of that kind.

Mr., President, I expect to be heard
later, and I shall be quite brief at this
time,

I wish to emphasize that the office of
Supreme Court Justice is one of the high-
est offices in the land, and is of partic-
ular importance because, subject to good
behavior, a Justice of the Supreme Court
may serve for life, For this and other
reasons, the question of the confirma-
tion of Judege G. Harrold Carswell which
is now before us is of particular impor-
tance. A Supreme Court Justice can have
a lasting impact since he usually partici-
pates in the shaping of the law over a
period of many years without being ac-
countable to any authority except his ex-
pertise, learning, judicial integrity, and
judgment.

Having made extensive inquiry into
this matter with persons known to me
who have personally known him for
many years, I am satlsfied that Judge
Carswell measures up to the require-
ments of the office in every respect and
that he has the legal experience, learn-
ing, integrity, judicial philosophy, and
other attributes which will enable him to
serve on the Supreme Court with great
distinction. This experience Includes
years of active practice in the courts,
service as a .S, district attorney, serv-
ice as a U.S. district judge, and member-
ship on the Fifth Circuit of the U.S,
Court of Appeals. I believe we should give
our consent to his confirmation, and
I will vote to do so.

There are some in the country, includ-
ing some Members of the Senate, who
regret and oppose the nomination of
Judge Carswell from an fdeological point
of view and they, I assume, would prefer
someone they would consider less con-
servative, While I do not impugn the mo-
tlve of any Senator who opposes Judge
Carswell, I am compelled to believe that
many are influenced by widely disparate
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views and personal, judicial, political,
and philosophical ideology. With many of
these, perhaps without conscious realiza-
tion of the fact, the charges against
Judge Carswell become an excuse and not
a valid reason for opposition,

The logic of the situation, however,
suggests that we should agree that all
Bupreme Court Justices should not be
cast from the same mold or the same geo-
graphical location, Judge Carswell should
not be opposed simply because of the
thought that he may exercise judicial re-
straint rather than being a judicial activ-
ist in the tradition of some of the Jus-
tices who have sat on the Supreme Court
in the last decade or so.

The basic proposition is that we should
recognize the fact that much of the op-
position to Judge Carswell is motivated
by disagreement with some of his deci-
sions and with his personal and political
philosophy rather than by any question
of his ability, ethics, or integrity.

When we speak of these thngs, I think
it is highly important to remember that
this gentleman is already an experienced
judge. He is experienced, first, as a prac-
ticing lawyer, and for 5 years he had the
responsihility of representing the Federal
Government as a U.S, district attorney,
But, more than that, he spent 8 or
10 years as a trial judge, a U8, district
judge, who cartied all the responsibility
of a court of unlimited jurisdiction, in
both civil and criminal cases. In the area
he was then serving, that ic a test, in
these modern times, that s very severe
and very exacting, It is the training in
the courtroom and in the trial court-
room from which real lawyers and ju-
rists are made. Then, on top of that, he
served almost a year as a member of the
U.S. court of appeals where he is well
along on his way to becoming a highly
valuable member of that court.

Mr. President, Judge Carswell is not a
personal friend of mine. I do know
others, however, who strongly vouch for
his ability, honesty, and integrity. These
include some of my high school associ-
ates who now live in Florida and have
known this man for a great number of
years.

My close inquiry into this matter has
convinced me that he is fully qualified
for the office for which he has been nom-
inated and will discharge his duty with
distinction if he is confirmed, as I hope
and expect that he will be.

I say again, that this is one of the
most crucial and important matters that
has come before the Senate at any time,
To give or withheld consent to the nom-
ination of a Supreme Court Justice is one
of the most solemn, delicate, sensitive,
and important functions of the Senate.
While I believe very strongly that we
should not act from an ideological or
geographic standpeint, I think it is im-
portant to realize that the confirmation
of Judge Carswell and his ascendancy
to the bench will bring needed judicial
and geographical balance to the Court—
a halance which has been sorely lacking
in recent years.

In closing, Mr. President, let me say
that the record indicates Judge Cars-
well has been an outstanding lawyer and
a judge with exceptional ability. I think
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that he would be a great credit to the
Supreme Court, where he will gain rapid
seasoning there. There is no support in
the public or private records for any of
the charges that have been hurled at
him, of charges that are in any way
controlling that wowd detract from his
very fine record and his solid character.

Thus, I feel sure that all Members of
the Senate will consider this man on the
merits, When that has been fully ap-
preciated, I am strongly of the opinion
that Judee Carswell will be confirmed
by a substantial msajority of the Mem-
bers of this body, and that he will go on
to render valuable and serviceable years
to the court and the country with a most
creditable record as & member of the
Highest Court in the land.

Mr., President, I yield the fioor.

ADJOURNMENT UNTIL MONDAY,
MARCH 16, 1970

Mr, KENNEDY. Mr. President, if there
s no further business to come before the
Senate, I move, in accordance with the
order previously entered, that the Sen-
ate stand in adjournment until 12 noon
on Monday next.

The motion was agreed to; and (at 5
o’clock and 3 minutes p.m.), the Senate
in executive session adjourned until
Monday, March 16, 1970, at 12 noon.

NOMINATIONS

Executive nominations received by the
Senate March 13, 1970:

IN THE ARMY

The following-named person for appoint-
ment in the Regular Army, by transfer in
the grade specified, under the provisions of
title 10, United States Code, sections 3283
through 3204:

To be second lieutenant

Ereb, Charles A,, Jr., 228-58—4643.

The following-named persons for appoint-
ment in the Regular Army of the United
States, in the grades specified, under the
provisions of title 10, United States Ceode,
sections 3283 through 3294 and 3311:

To be leutenant colonel
Hanhson, Chester A., Jr., 301-16-7251,
To be magor

Bertrand, Robert J., 016-22-7373.
Bridges, James T., 427-56-7110.
Butler, Douthard R., 456-52-5691,
Crandall, Bruce P., 533-28-7264.
Herman, David E., 466 28-3603.
Holtom, Stanley E , 198-28-2262.
Hyland, Eugene P., 080-18-6012.
Larson, Gerald W., 505-36-3646.
Lennon, James J., 131-20—0092.
Nizon, John L., Jr., 006 22 9679,
Rushkowski, Edward C., 211 24-7818,
Sorlano, Franklin M., 346-32 5657,
Young, Ray A., 519-24-3632.

To be captain

Alexander, Lawrence N, 227-48-7628.
Alsop, Jack R., 405-40-4808.
Beckley, Leander K., 576-24-3039.
Bell, John ©., 450-68-3460.

Blalr, Willis A., 337-26-7261.
Bowen, Haruld L., 238-50-2364.
Boyd, Barclay A., 207-26-1451,
Brynildsen, Gordon A., 518-46 5863,
Burt, Joe M., 462—48-08990.

Cade, Ernest W, 314-32-8684.
Collins, James L., Sr., 579-52-5896.
Cox, Troy D., 263-66-6567.

Deck, Howard R., 415-62-03286.
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CONCLUSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. Is there further morning business
as in legislative session? If not, morning
business is concluded.

ORDER FOR ADJOURNMENT UNTIL
11 A M. TOMORROW

Mr. BYRD of West Virginia, Mr,
President, I ask unanimous consent that
when the Senate completes its business
today, it stand in adjournment, as in
legislative session, until 11 o'clock to-
morrow morning.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

SUPREME COURT OF THE UNITED
STATES

The ACTING PRESIDENT pro tem-
pore (Mr, ALLEN), The question is, Will
the Senate advise and consent to the
nomination of George Harrold Carswell
to be an Associate Justice of the Supreme
Court of the United States in lieu of Abe
Fortas, resigned?

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll,

The bill clerk proceeded to eall the roll.

Mr, HRUSKA, Mr. President, I ask
unahimous consent that the order for
the guorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.
THE CARSWELL NOMINATION SHOULD BE
CONFIRMED

Mr, HRUSKA., Mr. President, the busi-
ness before this hody is the confirmation
of the nomination of Judge Harrold
Carswell to be an Associate Justice of
the U.8. Supreme Court, This nomina-
tion should be confirmed. Judge Cars-
well's nomination is sound, logical, and
desirable,

He is well qualified and well suited
for the post.

He is learned in the law.

He is experienced.

He is a man of integrity,

He is possessed of proper judicial de-
meanor which he has displayed and ex-
ercised during his years of public service,

He enjoys the approbation and the
respect of bench, bar, and communlty.

All of these attributes appear affirma-
tively in his personal, professional, and
judieial acts and doings,

His elevation to the Supreme Court
will serve to better balance the Court
philosophically,

He should be confirmed.

ENOWLEDGE AND EXPERIENCE IN JUDICIAL

SYSTEM

A Supreme Court Justice can perform
his duty more effectively if he has a
thorough, varied, and active practical
experience, and understanding of the
judicial system in all its aspects.

He should have more than an aca-
demic knowledge or appreciation of the
law, He must be able to visually picture
the trial court scene and all that trans-
pires there. It would be well that he,
himself, participated at the outset of the
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litigation—to initiate it or to defend it,
as the case may be, thus acquiring ex-
perlence in all stages of its preparation,

Certainly one is better qualified to sit
on the bench if he has helped select a
jury, has presented an opening state-
ment before it, has asked for ruling on
admissibility of evidence, has cross-ex-
amined witnesses, has prepared and sub-
mitted jury instructions, and has made
a jury argument.

Likewise, a nominee is better qualified
for a justiceship if he goes through the
anguish of sentencing a man to prison,
if he encounters and deals with the many
efforts to delay, and to obstruct, the
scheduling of a trial, and if he appre-
ciates the complexities of presiding over
trials.

And finally, he is much better qualified
if he has some appellate experience, and
if he has participated In measures to im-
prove the quality of the judicial ma-
chinery.

Mr. President, the nominee for the Su-
preme Court, whose confirmation we are
congsidering at the present time, has lived
a career in the past 20 years which has
resuited in the thorough, varied, and ac-
tive practical experience and under-
standing of the judicial system as that
which I have just described.

Judge Carswell spent 16 years in an
active official role in the Federsal District
Court, Northern District of Florida, 5 of
those years as district attorney, and 11
vears as judge, Since June 1969, he has
been a circult judge.

Those were busy, arduous years, Mr.
President. But they were also fruitful
yvears. This is proved, first, by the type
and volume of work involved, and, second,
by the high esteem and reputation
earned by the nominee with bench, bar,
and the general public.

TYPE AND VOLUME OF WORK

When asked as to the general nature
of the litigation in the northern district,
Judge Carswell testified:

Virtually everything across the board that
comes into the Pederal Court in the way of
eriminal law and the civil law—contract
cases, antitrust cases, We have had a whole
range of cases. It has a rather heavy criminal
docket for an area of that slze. I have seh-
tenced, unfortunately. The worst aspect of
the district judges’ job 1s sentencing. I have
had the unfortunate responsibility of sen-
tencing no less than 2,000, perhaps 8 high as
3,000, individuals. These involve criminal
trials ranging across the hoard, most of them
involving young people, most of them in-
volving—not crimes of violence necessarily,
but all the multiple problems that come up
in the Federal criminal law—Dyer Act cases,
some nharcotics recently. We have not had
any until recently, but we have had a good
many of those in the last few years.

Until 1968, there was only one judge
in the Northern District and Judge Cars-
well carried the burdens alone.

The Northern District has four divi-
slons. During his years as district court
judge, he handled about 2,000 ¢ivil cases
and about 2,500 criminal cases, accord-
ing to a letter from Clerk of the Court
Marvin Waits, who was one of the wit-
nesses appearing hefore the commiftee,
Many of them required multiple orders,
memorandum decisions, and hearings. It
was estimated that there were at least
7.000 to 8,000 orders and declslons.
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It should be clear that both as district
attorney and as judge, the nominee was
required to work diligently to keep up
with the schedule.

But he did not limit his work to the
court proceedings alone, He was also very
active in the field of judicial administra-
tion.

By appointment of Chief Justice War-
ren, he served on two committees. One
was the Commitiee on Statistics of the
Federal Judicial Conference. It con-
cerned itself with all the data compiled
by the Administrative Office of the U.S.
Courts. It evaluates caseloads, backlogs,
and other factors bearing on the needs
of judicial manpower.

The second commitiee was that on
supporting personnel, which deals with
problems relating to administrative help
for the Judiciary.

In April 19689, Judgze Carswell was
chosen by the other district and circuit
judges of the Fifth Circuit, as there rep-
resentative to the Judicial Conference
in Washington in June 1969, which con-
cerned itself with the problems of judi-
cial ethics arlsing from outside employ-
ment of Federal judges, He voted with
the majority of the committee at that
time to require disclosure of outside em-
ployment and activities.

From time to time, while on the dis-
trict court bench, he responded to invi-
tations to sit on the circuit court in its
deliberation and disposition of cases,
One witness hefore the Judiciary Com-
mittee recalled a ecircuit court opinion
\ivrlriten by Judge Carswell as early as

961.

His work to improve judicial machin-
ery included the field of jury selection. A
year and a half before Congress enacted
the Jury Selection and Service Act of
1968, Judge Carswell took affirmative
steps to get jurors—in the heaviest pop-
ulated area in the Northern District—se-
lected from the voter registration rolls—
not from a list of those actually voting,
but from the total of the registration
rolls, to be sure there was a fair cross-
section of jurors. This new arrangement
was in operation before the new Federal
law—Public Law 90-274—became effec-
tive, after it was enacted. To comply
with the law, minor modifications were
needed, but it was already in operation
before the law was effective.

Because of this advance division plan,
Judge Carswell was then able to draw a
districtwide plan and secure its ap-
proval by the fifth circuit reviewing
panel 3 full months hefore the deadline
date prescribed by the act.

Critics seek to downgrade this jury
selection activity by saying it was in-
stituted when it became “perfectly clear
that this was going to have to be done.”

The fact is, there was advance action
long before enactment of the act. There
was accelerated action under the law in
the remaining divisions of the district be-
cause of the preliminary work he had
performed.

Critics also seek to deprive Judge
Carswell of fairmindedness and a desire
to Improve judicial machinery by at-
tempting to show that the plan 1s defec-
tive and not working properly.

It is submitted that the fifth circuit
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reviewing panel’s judgment of approval is
much more to be relied on than any opin-
ion voiced by anyone not directly in-
volved, and particularly when that lack
of direct involvement is acecompanied by
a bias against the candidate and Is be-
ing voiced for the purpose of trying to
advance that bias into the thinking of
our colleagues in the Senate.

Judge Carswell was a very active mem-
ber of & group of lawyers, jurists, and
educators, who effected establishment of
a law school at Florida State University
at Tallahassee,

James William Moore, sterling profes«
sor of law at Yale University, has been
a student of the Federal judicial system
for 35 years and is an eminent author
in this field. He served as consultant,
without compensation, for the law school
founders group approximately 5 years
ago.

Professor Moore appeared before our
Judiciary Committee at his own request,
to testify on Judge Carswell’s behalf and
on the basis of both personal and pro-
fessional knowledge. Part of his testi-
mony reads:

I was impressed with his views on legal
education and the type of school that he
desired to establish; a school free of all
racial discrimination—he was very clear
about that; one offering both hasic and
higher legal theoretical training; and one
that would attract studentz of all races and
creed snd from all walks of life and sections
of the country. Judge Carswell and his group
succeeded admlra.bly PO

It is noteworthy that not a single
critic of Judge Carswell has seen fit to
put into proper perspective this con-
structive, progressive, and sustained
achievement of the nominee. There
seems to have been a greater propensity
instead for a brief, inactive exposure to
incorporation of a golf cart or cosighing
with his wife a deed of land “subject
to” restrictive—white only—covenants
that were contained in a previous deed
in the chain of title. Such covenants have
been obsolete for a long tlme. They are
unf;onstitutional and legally unenforce-
able,

A lurid flurry of criticism arose briefly
on this incident, Mr., President (Mr.
HarT). It was a short-lived flurry. Be-
cause it was discovered that such restric-
tive covenants are found in many deeds,
as a remnant of an earlier state of the
law.

Even Members and former Members
of this august body are among those so
afflicted. It became generally known that
a Member of the Senate, shortly after
being nominated as vice presidential
candidate of his party was grantee in a
deed similarly subject to such comve-
nants,

Needless t0 say—the original criticlsm
against Judge Carswell on this ground
has been muted. But even a recollection
of its being expressed at one time strains
somewhat at the minds of the fair-
minded.

Judge Carswell has had a thorough,
wide, varied, and practical experience,
constructive in the fields of fudicial ad-
ministration and legal education.

Mr. EASTLAND. Mr. President, will
the Senator yield?

Mr. HRUSKA. I am happy to yield
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to the chairman of the Judiciary Com-
mittee.

Mr. EASTLAND. Mr. President, the
Senator speaks of a restrictive covenant.
Is the Senator aware that Franklin Del-
ano Roosevelt sighed a restrictive cove-
nant?

Mr. HRUSKA., That is my information.

Mr, EASTLAND. Mr. President, I will
put a certified copy of that document in
the Recorp during the debate on this
matter.

Mr. HRUSKA., Mr. President, the
chairman of the Judiciary Committee
can be assured that if a poll and a little
research were performed, the number
of high officials in Government over the
years who have sighed such deeds would
be almost legion. Why, except for a
feeling of bias, the issue should bhe
brought up in respect to Judge Carswell
is difficult to understand.

Mr. EASTLAND. Mr, President, if the
Senator will yield further, as I recall it,
I have not done so. However, I am not
about to call out the name of anyone
who has sighed such documents because
I know that there are many.

Mr. BYRD of West Virginia, Mr. Presi-
dent, will the Senator yield?

Mr. HRUSKA. I yield.

Mr. BYRD of West Virginia. Mr, Presi-
dent, what Senators have not engaged
in land transactions in which the deeds
have contained such racial covenants?

Mr. HRUSKA. Mr, President, I would
venture a guess that virtually all Mem-
bers of the Senate have. I should not
say all, but a substantial number of them
certainly have been involved in restric-
tive covenants in the deeds they have
executed.

Mr. BYRD of West Virginia. Mr. Presi-
dent, is it not true that it was a pretty
general thing in years past to include
such provisions in deeds of conveyance?

Mr, HRUSKA, The Senator is correct.

Mr, BYRD of West Virginia. I, as one
Senator, have bought lands with such
covenants in the deed. I thunk it was a
pretty general thing. I imagine that if
most people will go back and look at the
old deeds by means of which they have
purchased lands or transmitted those
lands to other people, they will find that
those deeds carried the same racial cove-
nants.

That was before the courts ruled such
covenants to be unenforceable. I think if
we are to judge a nominee to the Court
by that standard, then we ought to go
back and open up our cedar chests and
trunks and desks and look at some of the
0ld deeds by which we ourselves have
sold or transferred lands.

It was once thought that such cove-
nants were enforceable. In the old days,
people who bought and sold land were
often probably unaware of the presence
in the deeds of such provisions. Never-
theless, the ¢ovenants were there.

I think the important point is that
these covenants have long since been ad-
judged to be unenforceable,

Mr., HRUSKA, Mr, President, I thank
the Senator from West Virginia for his
comment.

I might point out that for a quarter
of a century I engaged in the general
practice of law in Nebraska, I did quite

March 16, 1970

a little real estate and abstract work,
Restrictive covenants like those we are
discussing are not to be considered unique
to the deeds coming from the southern
part of the Nation. They are to be found
in the chain of title to property in the
prairie States in the Middle West.

Mr. EASTLAND. Mr. President, the
charge has been made that Judge Cars-
well is not big enough to be a Justice of
the Supreme Court. Judging from the
advertisements I see in the newspapers,
that is the principal argument used
against him,

Judge Parker was one of the greatest
judges this country ever had.

Mr, HRUSKA. He was one of the most
brilliant legal minds and one of the best
jurists this country ever had.

Mr. EASTLAND, Judge Parker was
nominated by President Hoover to be a
Justice of the Supreme Court. The Sena-
tor knows that that same argument was
made against Judge Parker in the news-
papers at that time. The New York news-
papers said that he was not big enough
to be on the Supreme Court.

Mr. HRUSKA. I am aware of that. I
read the account in the New York news-
papers to which the Senator refers.

I might point out that the covenant
was not even in the document that Judge
Carswell and Mrs. Carswell signed. It
was in the chain of title, and the deed
he did sign, of course, referred to the
covenant as being of record.

Mr. BAYH. Mr. President, will the
Senator yield?

Mr. HRUSKA. I yield.

Mr. BAYH. Mr. President, I appreciate
it that the Senator has yielded to me.
I will be very brief. I shall try to keep
this matter in the proper perspective.
Inasmuch as our committee chairman
has specifically alluded to the covenant,
I have asked a staff man to get the deed
50 that we can examine it.

It is my opinion that that piece of
property was purchased by Judge Cars-
well’s brother-in-law from the Federal
Government in 1963 and that it did not
have a restrictive covenant in it at that
particular time. That covenant was
added only when the property was later
given to Judge Carswell’s wife,

It seems to me that the particular
sequence of events puts this whole busi-
ness of a restrictive covenant in a much
different perspectlve.

If this were a covenant dating from
either the Revolutionary or the Civil
War, I concede that it would be a dif-
ferent matter, However, this covenant
was of recent date and 15 years after
the Supreme Court had held such cove-
nants unenforceable, That is why I am
very concerned that this incident is but
another in a long sequence of events that
shows that Judge Carswell was not as
sensitive to these matters as I person-
%‘lely feel a Supreme Court Justice should

Mr. HRUSKA. That is wonderful. But
I do believe, Mr, President, that, when a
vice presidential candidate and Member
of the Senate had such a similar cove-
nant in the deed to his home, no greater
effort was made to blackball hlm from
the office of Vice President. I venture to
say there was a great deal of support for
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his candidacy for Vice President. And he
was successful.

We know that this provision is unen-
forceable and that it had not come to
the attention of the nominee. Now we
want to read into it something dastardly.

I think the commonsense of Members
of this body will assert itself, and they
will put it in proper perspective.

Mr. BAYH. Mr. President, will the
Senator yleld further?

Mr, HRUSKA, 1 yield.

Mr. BAYH, Does the Senator from
Nebraska know when this covenant re-
lating to a former Member of this body,
who was nominated to be Vice President,
was first placed in the deed?

Mr. HRUSKA. I did not make any
search for it. I did not consider it that
important. It was unconstitutional.

Mr, BAYH. The Senator from Nebras-
ka, who is a patently fair man, apparent-
ly sees nothing to be concerned about,
when this covenant, the very matter we
are discussing, was added at the time the
judge’s family received title to the prop-~
erty. That does not concern the Senator
at all and the fact that the judge himself
signed the deed transferring the prop-
erty?

Mr. HRUSKA. No; it does not. It has
no relationship, whatsoever, to the quali-
fications of this nominee. As I under-
stand, it was the deed from Mrs, Cars-
well’s brother to her, and it is customary,
under State law—and, certainly, it is the
requirement in Florida—that the hus-
band of a married woman must join with
her even when she conveys her property.

I venture to say that Judge Carswell
had that deed placed on the desk in front
of him and he sighed it; that he was
asked to sign it by the lawyer for his
wife; that he was not aware of the
covenant; and that he made no con-
scious effort to put it In there or to per-
petuate it.

Of course, it does not concern the Sen-
ator from Nebraska, not one bit.

I would think if anyone wishes to
place any significance on it, they will
be impugning the integrity, honesty, and
truthfulness of Judge Carswell. If that
is the position of the Senator, we would
like to hear it.

Mr. BAYH. The Senator has raised an
entirely different matter. I think each
Senator should make that determination
for himself, But it seems to me strange
that a piece of property bought as late
as 1963, long after this had been out-
lawed by the Supreme Court and such
covenants held unenforceable, that even
then, after the property was conveyed
to the judege's wife, that this covenant
was retained in the deed.

As 1 said a while ago, I have asked one
of the staff men to get a copy of the
deed which we will place in the RECORD.
I do not want to specify anything that
is not accurate, but it is my understand-
ing, from reading this deed during the
hearings we held, that when the Cars-
wells together, man and wife, sold this
property in 1966, the judge mot only
slgned the deed but that Lhe deed at that
particular time included another provi-
sion calllng for enforcement of this
restriction.

I do not wish to interrupt the Senator
because each Member can put his own
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interpretation on the acts of the
nominee,

Mr, HRUSKA. The Senator from Ne-
braska only refers to it because it is
being asserted as a ground for disquali-
fication of the nominee. I suggest he had
nothing to do by way of placing it in
there. The deed was actually signed by
Judge Carswell in 1968, It was prepared
by an attorney in Tallahassee who actu-
ally represented the buyers of the prop-
erty. In keeping with the general prac-
tice he included a “subject to” clause to
exclude from the Carswell’'s warranty
any restrictive covenants already on the
property, The only time the judge saw
this deed was on the day he and Mrs.
Carswell executed it, They were simply
executing a document which had been
prepared in a conventional form, with
the appropriate language in it, to protect
them, bhased on restrictions which had
been placed on the property by the pre-
vious cwner. That is the simple story on
it. If anyone wants to read black impli-
cations in that, they are straining he-
yond a reasonable degree,

Mr. DOLE. Mr. President, will the
Senator yleld?

Mr. HRUSKA. I yield.

Mr. DOLE. I think the Senator has
made it clear. As I understand the situa-
tion, this covenant was not placed in the
deed in the first instance by Judge Cars-
well; that it appears, if anything, guilt
by association because of what may have
been on the deed at that time. I think
the Senator has covered the point I
wanted to raise.

Mr. HRUSKA. In signing the deed as
they did, they neither adopted, approved,
nor signified any agreement with any
restrictions on the property.

It is further pointed out that from 1959
to the present they sold off several par-
cels of property they had in Tallahassee.
In none of the deeds they executed con-
veying portions of the parcels they owned
did they impose any racial restriction on
that property.

Mr. BAYH. Mr. President, will the
Senator yield further? Then, I will let
the Senator finish his remarks in peace,

Mr. HRUSKA. I yield.

Mr, BAYH. I just think I should ex-
plain, as I shall later on this afternoon,
that the Senator from Indiana is not
raising the question of the convenant in
a vacuwm, totally removed from any
other matters which concern him, rela-
tive to the judge’s pattern of conduct,
activity, and judicial decorum. But this
is just one matter which concerns the
Senator from Indiana and does not con-
cern the Senator from Nebraska. I think,
in all good conscience, the Senator from
Nebraska and I look at the matter
differently.

I appreciate the courtesy of the Sena-
tor in yielding.

Mr. HRUSKA. The Senator from
Indiana says again this was placed in the
deed by one other than the nominee. It
is the same answer In the other case
concerning Vice President Humphrey.

Mr., BAYH. The Senator from Indi-
ana—-—

Mr. BYRD of West Virginia. Mr, Presi-
dent, I ask for the regular order, The
Senator from Nebraska is supposed to be
yvielding only for a question.
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Mr. BAYH. Mr. President, will the
Senator yield?

The PRESIDING OFFICER. Does the
Senator yield?

Mr. HRUSKA. Mr. President, I yleld
for a question.

Mr. BAYH. Did the Senator under-
stand that the Senator from Indiana
was referring to a covenant that had
been placed in the deed at the time the
Judge’s wife received this property from
the judge’s brother-in-law?

Mr. HRUSKA. It was my understand-
ing that what he represented the fact
to be was that Mrs, Carswell’s brother
inserted the restrictive covenant in the
deed before it was conveyed to Mrs, Cars-
well. But that had nothing to do with
the deed signed by Mrs. Carswell who by
law had to be joined by her husband to
convey a property title, When she trans-
ferred the property to a third person.

If my recollection of the facts and
statement of the matter are at fault I
would be happy to defer to the Senator
from Indiana for a correction.

Mr. BAYH, The Senator from Indiana
does not wish to infer anything incor-
rect; and I defer to the request of the
Senator from West Virginia.

Mr. HRUSKA. Judge Carswell has had
a thorough, wide, varied, and practical
experience, constructive in the fields of
judicial administration and legal edu-
cation.

Few members of the Supreme Court
have served in all these capacities and in
such frultful a fashion. He has had ex-
tensive, firsthand acquaintance with the
endless variety of litigation that is
brought to our Federal courts. His ex-
perience has made him conversant with
the atmosphere and practicalities of the
courtroom as can come only from experi-
ence in the actual combat of that forum.

Judge Carswell’s experience will serve
him well on the Supreme Court; and the
Court will be well served by such
experience.

BASES FOR EVALUATING A JURIST'S RECORD

Several principles and requirements
must be kept in mind when reviewing
and appraising a judge's official act.

It should be assumed that the object of
such review is to determine whether he
possesses the gqualities expected of a
Justice of the U.S. Supreme Court, to
wit: That he is learned and experienced
in the law; that he will be fair and just
in his consideration of cases; that he
will decide cases on the law and eviderce
without bias or prejudice; that he is a
man of integrity, and possesses a judicial
temperament.

Any evaluation should be east accord-
ing to some relatively neutral, objective
standard. Bias and prejudice have no
place here either,

To declare opposition to a candidate
because “he has failed to heed and to
promote the civil rights revolution of
the past decade, as was urged by one of
our colleagues, is to deny any pretense
of falrness and objectivity. Moreover, it
is presumptive that such a standard
totally ignores the essential qualification
for a Supreme Court Justice, After all, a
Justice should not be an advocate. In
fact, he would more normally be rejected
if he were an advocate. He Is expected to
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be an arhiter, a judge—one who will
decide controversies and disputes. To
seat one as a Justice, as some suggest,
because he advances and promotes as
preconceived point of view is to ask for
one who is biased and prejudiced. Such
a man cannot properly judge on the law
and on the facts.

Here are four simple rules which I
think ought to be considered in evaluat-
ing a judge’s record.

First. In the process of evaluating a
judee’s record, a substantial number of
typical cases should be considered. These
cases should not be cited out of context,
nor on g selected hasis to support an
already arrived-at conclusion.

Second. A single case should not he
criticized on the basis of the ultimate
decision alone. Long before final dis-
position of a case, a judge makes many
rulings and decisions, writes many mem-
orandum decisions and legal instructions.
A judge issues many orders, both interim
and interlocutory.

Most cases in our complex society have
these features and many are prolonged
and of contlnuing jurisdiction. This is
especially true of civil rights school de-
sepregation and integration cases. All of
the circumstances in any given case being
analyzed should be considered, and state-
ments or sentences must not be teken out
of context,

Third, A judge’s decisions also must be
considered in light of the law ag it exists
when the decision is rendered; and not
on what the law develops to be at a later
time, or even what the law should have
lgeeen, or what some people think it should

Agaln, this is especially applicable to
civil rights cases because this field is so
dynamic, fluid, and quickly changing.

In fact, it was not until October 28,
1969, that we had the latest decision by
the Supreme Court that turned on and
developed another facet of Brown against
Board of Education. Of course, that was
a8 landmark decision, to which reference
will be made after a while.

This point is well stated by a highly
qualified witness in an earlier confirma-
tion hearing held last September—G. W,
Foster, Jr., of the University of Wiscon-
sin Law School. Here is 8 man who is
now associate dean of the law school.
He had served as administrative aide to
Secretary of State Dean Acheson, and
legislative assistant to Senator Francls
Mpyers, Democrat, of Pennsylvania, He
has been a consultant on problems of
school segregation to the U.S. Commis-
sion on Civil Rights and to the US.
Office of Education. He says:

Any description of judicial implementation
of Brown v. Board of Education involves a
moving picture, Every judge worth his salt
who has devoted any substantial time to
wrestling with problems of school desegrega-
tion has changed views he earller held. The
reasons are stralghtforward: Remedles
thought workable when ordered by the court
turned out in practice to be partially, some-
times entirely, unworkable either hecause
they Were circumvented by school suthori-
ties or had encountered obstacels not fore-
seen. Agaln, there remain to this day ques-
tions not resolved as to the finat scope of
the Brown mandate: even now I know no
one bold enough to attempt a final defini-
tion of what constitutes a “raclally nondis-
criminatory” public school system.
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Mr. President, that is the testimony
of a person who is highly in sympathy
with and who has been an advocate of
the expanding role of the desegregation
of schools and the integration of our sys-
tem of schools by the courts, or by stat-
utes, or whatever; and he recognizes, as
do all of ug, that we should sit back and
wait for a moment for our decisions to
cateh up with our overeager thoughts. We
know it is a moving picture and we
know it is & bpicture which has heen
changed not only by legislation but by
intervening judicial decisions.

Fourth. A Federal district judge is not
a policymaker. It is not for him to make
“landmark” decisions. His duty is to ap-
ply the rules and interpretation of law
as declared by his superior courts—the
Supreme Court and his cireuit court.

That is what he is expected to do.
When he does not do it, of course, he
is overruled by the circuit court to which
appeal is taken.

DISREGARD OF ABOVE PRINCIPLES BY
CARSWELL OPPONENTS

There has been a disregard of these
prineiples and simple tests and rules by
many of the opponents of Judee Cars-
well’s nomination.

Charges against Judge Carswell's judi-
cial record are hased on disregard and
violation of these standards and require-
ments, Fairness demands more,

A lack of objectivity is clearly evi-
dent in such cases.

The list of cases considered is very
selective and not representative; often
intervening decisions of a superior court
are not mentioned.

The same is true as to subsequently
enacted legislation which imposes need
for a different declsion.

Instead of a freedom from prejudice
and bias, a nominee is demanded who
will heed and promote the civil rights
revolution.

First. In assessing Judge Carswell’s
judicial record, critics considered a lim-
ited number of tyvical cases. Their list
of decisions was very incomplete, selec-
tive, and some cited out of context,

As T mentioned above, Judge Carswell
has considered 2,000 civil cases and about
2,500 criminal cases. There were cases
with multiple rulings, which means that
he formally ruled on at least 7,000 to
8,000 different occasions, Only about 100
of his decisions found their way into the
published reports.

Of these, one witness selected a list
of 15 cases. The balance of the judge’s
record is not included. Many of the 15
“selected” cases were set out and dis-
cussed out of context and without lay-
ing & proper foundation as to what pre-
ceded that case and what intervened be-
tween the decision in the district court
and the time the appeal was decided,
either by the Circuit Court of Appeals for
the Fifth Circuit or by the Supreme
Court.

Another eritical withess said he read
published cases over a 5-year period of
Judge Carswell’s 11 years of tenure as
judge and based his testimony onh this
limited knowledge, and there are other
Indications of scant reference and scant
basis for appraisal of the judge’s record
on a judicial basis.
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Second. Many charges against Judee
Carswell’'s decisions are too often based
on the ultimate or final decision alone.
They refuse to consider or even recognize
the many preliminary and interlocutory
decisions, rulings, and orders which pre-
cede final judgment and are the true
mark of a judge to & large extent.

Third. Many, in fact most, of the cases
on which criticism is based fail to take
mto consideration the state of the law
as it existed at the time such case was
decided.

Fourth. Criticism of cases by his op-
ponents often fails to recognize and give
weight to the rule that a district judge
is bound by the law as it exists when he
renders a decision. That law Is deter-
mined by his superior courts.

Judge Carswell should not be blamed
when the superior court changes the
rules after original judgment is entered.

The result of disregard for common
sense principles and requirements of ap-
praising a jurist’s record Is a mislead-
ing, distorted, and unfair presentation.

Let us consider some examples:

EXAMPLE OF LATER SUPREME COURT RULING

CAUSING REVERSAL

Much is made of the fifth circuit court
reversal of two decisions by Judge Cars-
well when he was on the district bench:
First, Youngblood against Board of Bay
County, and second, Wright against
Board of Alachua County. They are cited
as unanimous reversals and as proof of
Judge Carswell’s “hostllity on the racial
issue,” as proof of his refusal to allow
the law of the 1and to apply to the schools
of the district in which he sat.

The fact is the Youngblood and Wright
cases were but two of 13 similar school
deseeregation cases decided by district
courts in the fifth circuit. All of them
were consistent with fifth circuit court
law. I venture to say, in fact we know,
that there were in other circuits simi-
lar situations to that which is now being
described.

In October 1969, after Judge Carswell
had been elevated from the district bench
to the circuit court, the Supreme Court
decided Alexander agalnst Holmes
County Board.

This declsion requires reversal of all
13 of the cases pending in the fifth cir-
cuit to which I have referred. The entire
fifth circuit court, including Judge Cars-
well, reversed and remanded to their
respective district courts, 11 of those
cases, The circult court, with Judge
Carswell abstaining because he had writ-
ten and rendered the decisions in the
Youngblood and Wright cases, also re-
versed ahd remanded the Youngblood
and Wright cases which had been declded
by Judge Carswell while he was district
judge.

Technically, it can be truthfully said
that Judege Carswell had been reversed
by the ecircuit court in those two cases.
But if he is to be so charged with these
two cases, he should also, by the same
line of reasoning and the same approach,
be given credit for having voted in 11
cases in favor of civll rights group con-
tentions when he voted to reverse and
remand those 11 cases,

These facts were not brought out by
the witness who presented the testimony
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before us, His testimony was a simple
statement, as though Judge Carswell
had, in defiance of the law of the land,
made decisions in the Youngblood and
Wright cases that were unanimously re-
versed and rejected by the Court of Ap-
peals for the Fifth Circuit.

Any fairminded man would know that
neither the charging of the two cases
against Judge Carswell nor glving him
credit for thinking favorable to the civil
rights group in the 11 other cases makes
much sense.

The fact is that the Supreme Court
hed made a new rule, The circuit and
district court{s applied that new rule,
This is their duty and responsibility.

The noteworthy item is that Carswell
opponents in their testimony did not cite
the entire record. Their failure to do so
resulted in a misleading and distorted
picture. This omission may have been
due to carelessness or desigh-—but that
was the result, nevertheless, whatever
the cause may have been.

It is not true that Judge Carswell re-
fused to follow the law of the land as
applied to the schools of his district in
the Youngblood and Wright cases. His
holdings were the law of the land as ap-
plicable in the fifth ¢ircuit when he ren-
dered his decision.

Those holdings were changed by the
Supreme Court speaking out to the con-
trary at a later time.

If Judee Carswell is to be charged with
faillng to anticipate that change by the
Supreme Court, then every Federal judge
who heard civil rights cases from 1865
to 1954 should have been charged with
failure to foresee the judgment in Brown
against Board of Education.

Let us recall the testimony of G. W.
Foster, Jr., of the University of Wis-
consin, quoted earlier in my remarks.
When he appeared, in addition to testify-
ing as I have already quoted him, he also
stated:

Thus an assessment of a judge's view on
school segregation. must be made in the
tontext of the time in which he =spoke.
Sald another way, he must be judged by
comparison with other judges Iacing the
same problems with respect to the particular
forthcoming echool year to which the answers
were to be applied. The reagon is simply
that from school year to school year the pic-
ture changed—and rules and priorities ap-
plied for one year were modifled or aban-
doned for the next,

Judge Carswell made his declsion in
these cases consistent with his judicial
contemporaries and in the context of the
law of the times in which he spoke.
BTiLL ANQTHER EXAMPLE: WECHSLEE AGAINET

GADSDEN

Much has been attempted by way of
discredit to Judge Carswell on the basis
of his handling of Wechsler v. Gadsden
found at 311 Fed. 2d 311 (1965). In this
situation, which involved a removal case
in & State prosecution. Judge Carswell,
citing the fifth circuit decision in the
Dresner case, remanded to the State
court a criminal prosecution originally
brought in the State court but removed
to the Federal court by the defendant.
The fifth circuit vacated Judge Cars-
well's order on the authority of two cases
which had been handed down by the fifth

CXVI—471—Part 6

CONGRESSIONAL RECORD — SENATE

circuit itself subsequent to Judge Cars-
well’s initial order. These two other
cases were later appealed to the Supreme
Court: Georgia v. Rachel, 384 U.B. 780
(1966), and Greenwood v. Pegeock, 384
Fed. 808 (1966).

The fifth circuit’s decision in the Pea-
cock case was reversed. Based upon
statements of the Wechsler case counsel
found in the Carswell hearing record, it
is clear that the doctrine enunciated by
the court in the Peacock case is ap-
plicable to the facts presented to Judge
Carswell in the Wechsler case.

Thus, by reversing the fiith circuit’s
decision in Peacock, the Supreme Court
made clear that Judge Carswell was cor-
rect in holding that the Wechsler case
was not properly removable to the Fed-
eral court and should have been re-
manded, as Judge Carswell ordered.

Witnesses testifying in the Carswell
hearings on the Wechsler case conveni-
ently pointed out the fifth circuit re-
versal, but they did not mention, until
challenged, in the hearings themselves,
the later appeal to the Supreme Court
which vindicated Judge Carswell.

Either the witnesses were not aware of
the Supreme Court ruling in the Pea-
cock appeal, or they did know about it
and failed to disclose it to the committee.

Neither of those alternmatives would
reflect creditably upon the witnesses,

In any event, Judege Carswell applied
the law of the fifth circuit as it existed
when he remanded the Wechsler case
to the State court.

It was the fifth circuit court which
strayed from the law of the land in re-
versing Carswell, but the Supreme Court
later confirmed the correctness of the
Carswell ruling by its decision In the Pea-
cock case.

Yet Judge Carswell’s critics ask us to
believe that Judge Carswell was racially
motivated when he sent the Wechsler
case back to the State court, The simple
truth is that they are disgruntled liti-
gants with animus toward the judge be-
calse he did not see the law as they did.

ANOTHER EXAMPLE OF MISLEADING AND
TNFAIRNESS

Steele against Board of Leon County
is cited by opponents as another example
of Judge Carswell being reversed in a
school desegregation case on Jenuary 18,
1967.

The fifth e¢ircuit court did remand this
case for further consideration on Janu-
ary 18, 1967, That part is true. But tne
reason for remand lay in the fact that
20 days before, on December 29, 1968, the
circuit court had handed down a land-
mark case, United Btates against Jeffer-
son County Beard.

The basis for the Leon County school
plan was totally and radically changed
by two legal events:

First, the Jefferson case, embracing
seven school plans, decided December 29,
1966, and

Second, the passage of the Civil Rights
Act of 1964, which was subsequently ap-
plied in Jefferson,

But that act did not even exist when
Judge Carswell had made his decision in
the case of Steele against Board of Leon
County.

The school plan in Steele had been
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adopted in 1963, Judee Carswell had no
way of anticipating future events, such
as a4 congressional act and a landmark
case—Jefferson—based on the new law.

Mr. President, to indicate how impor-
tant the Jefferson case is, let us consider
that the opinion is approximately 75
printed pages long in the Federal Re-
porter, including a decree and a plan
and a letter to be sent to parents re-
garding the plan., The opinion has 125
footnotes. The Federal Reporter sets out
114 syllabus points,

It is quite clear that no preexistent
school plan could have been written to
comply with such a vast ocean of detall
and particularity created some years
later.

Yet, opponents criticize Judege Cars-
well for not doing the impossible. They
suggest that in 1963 Judge Carswell
should have anticipated what Congress
and the fifth circuit were going to do
some 3 or 31 years later. This is wroneg.

THE FILING FEE

A Dbelabored but misguided effort is
made to make it appear that Judge
Carswell was racially prejudiced because
he collected a filing fee in a criminal case
petitioning for removal from State to
Federal court.

I can Just envision, as one who prac-
ticed law for many years, a Federal judge
collecting a fee. It just does not happen.
It is charged that the fifth circuit had in
Lefton against Hattiesburg, decided at an
earlier time, eliminated flling fees for
such cases.

First and foremost, filing fees are
charged and collected by the clerk of the
court—not by a Judge,

Second, the clerk of the court, Mr.
Marvin Walts, testified that in the
charging of fees, the clerk is guided and
bound by the clerk’s manual. That man-
ual is formulated and is distributed by
the Administrative Office of the U.S.
Courts. The manual at the time of the
removal case had been in effect from
about 1952 to April 1, 1966. It provides a
filing fee of $15 for removal cases,

If the clerk had not collected the $15
in such cases, he testifled, upon audit of
accounts by the administrative office, he,
himself, wouid have been called upon to
make the payment personally.

He testified further that in 1966 the
clerk’s office received a new manual from
the Administrative Office of the US.
Courts, which contained section C, 1001.5
reading:

Note, New language effective April 1, 1966:
A. Criminal ¢ases removed from state courts;
filing fees are not chargeable for flling of
petitions to remove criminal prosecutions
from state courts. (Lefton v. City of Hatlics-
burg).

From that day on, no fee was charged
or coflected.

If anyone wants to complain about
tardiness of a new, revised clerk’s manual
on this point, he should direct his ef-
forts to the Administrative Office of the
U.S. Courts, but not agalnst the clerk.
And, in any event, not against the judge.
This Senator would be the last one to
criticize blindly the Administrative Of-
fice of the U.8. Courts. I have no in-
formation as to why there was a delay
in the amendment of the clerk’s manual.
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Bui, at any rate, it is by that manual
that a clerk of the eourt is bound.
Purther, the clerk testifled that Judge
Carswell always waived payment of a fee
upon an affidavit in formsa pauperis,
The clerk was asked whether he knew
of any case in Judge Carswell’'s court
where such affidavit was filed, where it
had been refused by Judge Carswell.
The clerk replied:
No, sir; not any case accompanled by any
affidavit in forma pauperis.

So that the matter of the filing fee
showing racial bias and prejudice is but
another attempt to dlscredit Judge Cars-
well based upon distorted facts.

HIGH RESPECT AND COMMENDATION FOR JUDGE

CARSWELL'S COMPETENCE AND DEMPEAMNOR

I come now to the subject of the high
respect and commendation for Judge
Carswell’s conduct and demeanor as a
public official.

The 17 years of Judge Carswell’s public
life have earned for him solid approval
by bar, bench, and the publiec.

In this regard it is best to turn for in-
formation and counsel to those who have
known him well, who have had oppor-
tunity to work with him as an official,
with or against him as a lawyer, and to
observe him in his actions and to know
his record.

We commend those who pore over all
or even a part of the official records, and
then seek to render judgment upon the
quality and character of the judge and
his works. It is sought to vest such ven-
tures with authority and with an aura
of some high standing and quality.

But it Is earnestly submitted that they
are hut superficial, even if pursued in an
objective, scholarly, competent, and bal-
anced fashion. I have already pointed out
that such an ideal, or even satisfactory
quality, is definitely wanting in the sur-
veys and reports on the judge’s record.
In fact, such ventures are a sterile, nar-
row-based intellectual exercise rather
than a balanced appraisal.

I might make a brief reference at this
point to a full-page advertisement pub-
lished in one of the local newspapers, At
breakfast time I read the one concerning
a statement made and published in New
York, signed by some 350 law school and
faculty members opposed to Judge Cars-
well’s nomination. The sighers of that
statement—considering only the contents
of that statement itself, self-serving as
it 1s, erroneous, and sketchy as it is, and
highly selective as it is, without having
read the hearing record of the nomina-
tion—hlindly accepted the judgment of
the man who drafted that report as to
the facts in the case, This is all part of
a slick Madison Avenue type game being
played against Judge Carswell. It is con-
firmed, interestingly enough, by a phony
deluge of postcards, apparently originat-
ing in California but postmarked from
the various States, in an attempt to make
it appear there is broad, national oppo-
sition to Judge Carswell’s nomination. It
is an effort to show there is a great
eround swell of opposition to confirma-
tion of the nomination.

But, Mr, President, in due time, this
statement as contained in the New York
newspaper and the mail campaign will
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be commented upon more fully as this
debate proceeds.

Let us consider instead some of the
better qualified withesses on the subject:

First, Florida State Bar Association:
Testimony came from its president, Mark
Hulsey, Jr. In preparation for his appear-
ance, he polled the 41-member elective
board of governors, who unanimously en-
dorsed Judge Carswell’s nomination,
During his testimony, President Hulsey
stated:

I might also =gy to the comunitiee that 1t
has been my pleasure to know Judge Cars-
well personally for over 17 years. Based on
my observasion of him . . . it is my opinion
that Judge Carswell possesses the integrity,
the judicial temperament, as well as, of
course, the professional competence required
to hold the high office of Associate Justice of
the Bupreme Court of the United States. And
I hope that this committee will unanimously
recommend his confirmation to the Senate,

Second. Judge Carswell’s colleagues of
the Fifth Circuit Court of the United
States have endorsed him.

Third. American Bar Association: Its
committee on judicial selection con-
cluded unanimously that Judge Carswell
is qualified for the appointment. Hon.
Lawrence Welsh, a former Federal judee,
is chairman of the committee. He was at
one time Federal district judee, and is
considered one of the leaders of the
American bar, This standing committee
does not engage in routine and nominal
acts to reach its decision. It is based upon
the views of a cross section of the best
mformed lawyers and judges in the area
served by the nominee, Many of the in-
terviews are personal, others by phone.
Inquiry is made in depth into factors
bearing upon the integrity, judicial tem-
perament and professional competence
of the nominee. The committee’s report
is always welcomed by the Judiciary
Committee since it has the capability to,
and has a record of rendering a fair and
impartial judgment, Certainly, this Sen-
ator’s membership on the Judiciary Com-
mittee has never considered that the
American Bar Association would hold a
veto necessarily on the actions of the
committee. It is certainly evidence of the
highest grade and of the highest quality
in the proceedings that might evolve on
the nomination of anyone for any posi-
tlon to the Federal bench.

Fourth, The Honorable LeRoy Collins,
a former Governor of Florida and & long-
time acquaintance, active in professional
and civiec affairs with Judge Carswell,
testified in part that he knew the nomi-
nee “as a man of untarnished integrity, a
man with an extraordinary keen mind,
and very importantly, a man who works
prodigiously.”

At another point in his testimony,
Governor Collins said:

I feel strongly that Judge Carswell’s ap-
polntment deserves confirmation, I feel this
way on the basls of my personal knowledge
of the man, first of all, but more importantly
on the basig of the overwhelming judgment
of the bar of my state, on the basis of the
judgment of his peers on the bench, and, I
think this 13 most lmportant, on the basis of
the judgment of the Sehate and of this diz-
tinguished committee baged upon your prior
hearings and investigatlons.

Fifth. Hon. James William Moore, to
whom I have already referred earlier In
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my remarks, sterling professor of Yale
University Law School, with a career of
35 years in teaching as well as in prac-
tice at special capacities, also testifled
on this particular point. He got to know
Judge Carswell personally and also his
works by reason of close association over
several years. This was in connection
with Professor Moore's consultation
work, without compensation, for the
founders’ group at Florida State Uni-
versity at Tallahassee Law School.

In regard to professional and other
qualifications of the nominee, Professor
Moore stated:

From those and subsequent contacts I
have formed the personal opinion that Judge
Carswell is a vigorous young men of great
sincerity and scholarly attainments, a good
listener who wants to hear all sides, moderate
but forward-looklng, and one of great poten-
tial,

I have & firm and abiding conviction that
Judge Carswell 18 not a raclst, but a Judge
who has and will deal fairly with all races,
creeds, and classes. If I had any doubts, 1
would not be testifying in support, for dur-
ing all my teaching life over 34 years on the
faculty of the Yale Law School I have cham-
ploned and still champion the rights of all
minorities.

From the contacts I have had with Judge
Carswell, and the general famlliarity with
the federal judicial litersture, I conclude
that he is both a good lawyer and a fine
jurist,

Mr. President, these are men and orga-
nizetions highly respeclted and regarded
in the legal community, Their opinions
and judgmenis must be glven great
weight, The opinions expressed are un-
biased and objective,

They are but a few of the many fellow
jurists and fellow trial practitioners who
contacted the committee and who of-
fered their support for Carswell, These
are the people who know him as a man,
lawyer, and judge. They rely on personal
knowledge and not a superficial review of
a number of legal opinions not even
closely approeching the total work pro-
duct of this man’s 17 years in public
service.

CONCLUSION

The individual isolated acts referred
to by the opponents of this nomination
must be viewed as part of the total rec-
ord. Then you will see a picture which
shows that Judge Carswell is a man with
& thorough knowledge of the judicial
processes. It shows a man who is respect-
ed by his peers and has a reputation as
a diligent hard-working judge. It shows
& man who has applied the law of the
superior courts as he knew it and to the
best of his abilify. It reveals that Judge
Carswell Is 2 man devoted to the law and
its institutions and is one who by train-
ing and aptitude is qualified to sit on
the Supreme Court.

Mr, President, I urge every Member of
the Senate to give this nomination seri-
ous thought. When studying the nomina-
tion, I urge that the total record be in-
spected. If dene, I am confident that each
Senator will indep ndently decide to sup-
port the President’s choice and vote to
confirm the nomination of Q. Harrold
Carswell as an Assoclate Justice of the
U.S. Supreme Court.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.
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The PRESIDING OFFICER. The clerk
will call the roll.

The bill clerk proceeded to call the roll.

Mr. DOLE. Mr. President, I ask unani-
mous consent that the order for the
quorum call he rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

What is the will of the Senate?

Mr, BAYH. Mr. President, I rise in
opposition to the confirmation of the
nomination of Judge G. Harrold Cars-
well as Associate Justice of the Supreme
Court. I must say, at the putset, that
opposing presidentlal nominees is hardly
ever a welcome or pleasant task, I did
not welcome nor was it pleasant for me
personally to oppose the nomination of
Judge Haynsworth. As we recall, this was
perhaps the hardest fought nomination
in over a generation, and it was made
doubly difficult because the matter that
concerned us centered on the very sensi-
tive issue of judicial ethics, It was a mat-
ter in which many of us felt obliged to
object, not because we In any way felt
that the judge had hecome involved per-
sonally through calculated design to take
advantage of his high office, but because
we felt he had exhibited a high degree of
insensitivity to the very area where in-
creasingly large numbers of our people
are calling for a higher standard of con-
duct; namely, the area of ethical
propriety.

The Carswell nomination, in contrast,
does not involve the ethical questions
present in the Haynsworth nomination,
but involves, instead, the question of ju-
dicial competence and professional dis-
tinction. The President’s nomination of
Judge Carswell presents to the Senatbe,
for its advice and consent, a nominee
whose legal credentials are too thread-
bare to justify appointment to the high-
est court in the land.

The Supreme Court is not just an-
other court, Mr. President. Many ob-
servers have long regarded it as a unique
American contribution to democratic
government, insuring progress with sta-
bllity, No court in any other political
democracy has its awesome responsibili-
ties and powers.

As the late Chief Justice White once
remarked:

The glory and ornament of our system
which distinguishes it from every other gova
ernment on the face of the earth is that
there Is a great and mighty power hovering
over the Constitution of the land to which
has been delegated the awful responsibility
of restralning all the coordinate depart-
ments of government within the wails of the
governmental fabric which our fathers built
for our protection.

And Winston Churchlil], from what can
accuraiely be called his unparalleled per-
spective on history, eould say of the Su-
preme Court that it is “the most es-
teemed judicial tribunal in the world.”

That is quite a compliment and quite
a tribute paid to the Supreme Court of
the United States—a compliment that I
personally feel is more than justified.

Surely, then, only the most distin-
guished and qualified members of the
legal profession ought even to be con-
sidered for appointment to the Court.
Burely, too, it is part of the Senate’s re-
sponsibility, in exercising its power to
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advise and consent, to require a stand-
ard of professional excellence as the
minimum qualification for elevation to
the Supreme Court, To demand less of
& nominee is a disservice to this esteemed
tribunal and its unique place in our na-
tional life.

Mr. President, because of my position
on the Judiciary Committee and because
I have been in the midst of both of these
confrontations over Supreme Court nom-
inees, perhaps I have become overly sen-
sltive to some suggestions made by dis-
tinguished officials in the administration,
as well as certain other voices around the
land, that the Presidential prerogative
is absolute and all inclusive when it
comes to Supreme Court nominations.
The President’s power is great, and he
does have much leeway, true, and every-
thing else being equal, certainly he
should be sustained.

But the Senate does, In fact, have a
responsibility under the advice and con-
sent authority writien into the Consti-
tution by our forefathers, and it seems
to me we must take very seriously the
responsibility and the gravity of it when
considering nominations of this magni-
tude. In my judement, I do not helieve
the Members of this body want simply to
serve as a rubberstamp agent for the
President of the United States.

I do not believe it is a matter of dis-
respect—certainly the Senator from In-
diana does not rise in opposition to this
nomination in any way intending to be
disrespectful—to our Chief Executive.
Rather, it is the position of the Senator
from Indiana, and I believe the position
of many other Members of this body,
that we should actually advise, before
consenting.

In Judege Carswell, rather than having
a man of excellence, the President has,
unfortunately, confronted the Senate
with 2 nominee who is incredibly indis-
tinguished as an attorney and as a jurist.
That is, itself, an affront to the Supreme
Court.

Mr. LONG. Mr. President, will the
Senator yield?

Mr. BAYH. I am glad to yield.

Mr, LONG. Did not some of these same
professors upon whom the Senator relies
object to nominees who interpreted laws
in ways that reversed previous laws and
resulted in a 100-percent increase in
crime? Did not those same legal author-
ities recommend, for example, Judge
Fortas?

Mr. BAYH. I do not know to whom
the Senator is referring. If he cares to
enumerate who they are and whom they
recommended, I would be willing to take
his statement as accurate, because I know
he makes accurate statements. If he
would care to name them, I will be glad
to have them in the record.

Mr. LONG. The Senator is telling us
about these great lawyers, Were they not
pretty unanimously for Justice Fortas?
Did not most of these same great peo-
ple themselves favor a judge who par-
ticipated in the Miranda decision, which
reversed previous decisions and led to a
100-percent increese in rapes and mur-
ders in this country?

Mr. BAYH. I do not know what great
legal minds the Senator is referring to.
I wish he would mention one or two of
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them so we could have them in the rec-
ord., The Senator from Indiana has not
mentioned any names, Yet my good
friend from Louisiana is mentioning
some. I will be glad to have the names
of those he has in mind, so we will have
them in the record.

Mr, LONG. I assume the Senator is
going to refer to some of them. Is the
Senator aware, for example, of some of
the professors and lawyers who signed
the letter in the Washington Post such
as Mr. Plimpton, of the New York Bar?
Did some of these people object to the
nomination of Justice Fortas to be a
member of the Court?

Mr. BAYH. I do not know what Mr,
Plimpton wrote or whether he took any
advertisements in favor of Judge Fortas,
Did Mr. Plimpton take out any adver-
tisements?

Mr. LONG. Mr. Plimpton and members
of the Yale Law School faculty have op-
posed the nomination of Judge Carswell.
Is the Senator aware of any of them
from that Yale Law School group who
supported the nomination of Judge
Fortas?

Mr, BAYH, I was not aware of letters
or petitions in support of Judge Fortas
from the Yale Law School. I would sup-
pose that perhaps only on occasions of
extreme concern would as large a num-
ber of legal minds, as we now see ex-
orcised, become exorcised over appoint-
ments to the Supreme Court.

Mr. LONG. When the appointment of
Judge Fortas was before the Senate,
much was made of the polnt that he was
a brilliant student. My reaction was,
“Look at those decisions on law and or-
der. Look at that Miranda case, and the
other cases that have made it virtually
impossible to punish criminals In this
country.”

The Senator from Arkansas (Mr.
McCLELLAN) $tood here and mustered
the support of a majority of the Senate
for the proposition that those decisions
were responsible for much of the 100-
percent increase in crime in this coun-
try. We voted, by a majority vote, to do
something about that, I do not think we
mustered the vote of the Senator from
Indiana, but we did muster the votes of
& majority of the Senate.

May I say to the Senator that all this
ability to think in corkscrew fashion, to
stand on one’s head and make it sound
logical, did not particularly appeal to
this Senator, if the result was wrong,
leading to an increase in murder, rape,
burglary, and major crime across this
country, and making law enforcement
alUthorities powerless to act.

Does it not seem to the Senator that
we have had enough of those upside
down, corkscrew thinkers? Would it not
appear that it might be well to take a
B student or a C studenf who was able
to think straight, compared to one of
those A students who are capable of the
kind of thinking that winds up getting
us a 100-percent increase in crime in
this country?

Mr. BAYH. I do not know what my
friend from Louisiana calls corkscrew
thinking. I think if he will look at the
record, however, he will find that the
Senator from Indiana joined him in
voting for passage of the crime bill,
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which I think was the bill he referred
to.

The man whose nomination is pres-
ently before us has been woefully lack-
ing in ability to interpret what the law
of the land is and apply it to the situa-
tion before him,

Mr. LONG. My friend says he has no
credentials. I do have a few credentials.
At least they have my name on the build-
ing where I graduated. I was associate
editor of the law review, As one who was
associate editor of the law review, I re-
call that we never picked out for a case
note or comment some decision where
the judge said, “Look, it is just perfectly
plain; the statute says black is black and
white is white, and since this happens to
be black, I have to hold that it is bleck:
and since, on the other hand, this hap-
pens to be wnite, I have to hold that it is
white.”

If you want to be written up, however,
you take something that is white and try
to reason iv to be black or some shade
of vellow; or take something over here
that is square and reason it to be circular,
You will perhaps get yourself written up
in the Harvard Law Review, especially
if you can get some court to uphold that
kind of reasoning.

Such a case is the Miranda decision.
Nothing in the Constitution says that
when you apprehend a ¢riminal, you have
to tell him he does not have to answer
questions, and that he is entitled to have
a lawyer, and if he does not feel like
hiring a lawyer, the State will hire one
and have him advised as to the law; and
then you can ask him the question,
“What are you doing with that blood on
your hands?”’ That was & contrivance of
Judge Fortas, the sort that gels a judge
the kind of notoriety that 1s written up
in law reviews,

I assume the Senator would have voted
for Judge Fortas, would he not, had he
had the opportunity? Decisions of that
sort would get you in the Harvard Law
Review. However, but If you say, “Look,
there has been no decision like that, but
we have 50 cases that say you are en-
titled to ask the question,” that would
not be picked up for comment or any
note. You do not pick up all that notori-
ety if, as a straightforward person you
decide the cases on the law and the
precedents.

Mr. BAYH, Mr. President, the Senator
from Loulsiana makes the Senator from
Indians feel less ashamed of his legal
accomplishments, If being the editer of
the Law Review automatically makes
him an expert in the law. The Senator
from Indiena was & member of the In-
diana Law Journal, and on the board
of review there, I am sure he did not
make as Hlustrious a record as the Sen-
ator from Louisiana did, and he surely
does not have a building named for him,

Mr. LONQG, I did not say there was a
building named for him on the LSU
campus, I said my hame was onh the
building where I graduated. It is on a
plaque they put up for people In & moot
court competition.

I assume, since the Senator has some
ability as a lawyer, then, he is not simply
relving on what someone has said. It has
been my impression that if one has some
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abllity to think about these things, and
he has credentials, he ought fo state
them. The Senator started out by dis-
qualifying himself; I am pleased that
now he does qualify himself as a lawyer.

Mr. BAYH. The Senator from Indiana,
with all due respect to my distinguished
colleague and friend, for whom I have
a great deal of respect, does not need the
help of the Senator from Loulsiana to
interpret the cases for him. He will make
that determination for himself. But he
is broadminded enough to hear what
various legal scholars have to say about a
man’s qualification to sit on the Highest
Court in the land, before he makes his
declsion.

Does the Senator from Louisiana know
of any dean of any law school who rec-
ommends the confirmation of the nom-
ination of @&. Harrold Carswell?

Mr, LONG, I have not looked for any,
but I am sure I can find plenty of them.

Mr, BAYH, I thought, since we are
trying to fight a battle of experts here,
that surely the Senator could name
some,

Mr, LONG. Well, I will make the as-
sertion, without the slightest fear of suc-
cessful contradietion, that I will find
quite & few who recommend the man’s
confirmation, I assume that those who
signed the petition to which the Senator
refers did not have the support of 50
law school deans, because they are the
only ones who signed it. I assume If you
have 500 lawyers on an advertisement, it
18 because you did not have a thousand
who wanted to slgn it,

So fer as I xnow, I do not know of
ahyone who happens to hsail from my
State who would not agree that the nom-
ination of Judge Carswell should be con-
firmed.

Mr. BAYH. I am sure that the Senator
from ILouislana speaks with authority
relative to what the people of his State
think. I know of no one who has ever
represented his State more ably, and I
compliment him for it, and have Just a
touch of envy and hope In my voice, that
I will have a chance to serve my State
as well and as long as the Senator from
Loulsiana has served his; and I know
his period of service has just begun.

Mr. LONG. Mr. President, permit me
to return the compliment. I think the
Senator from Indiana Is doing a great
job for his State. While I regret that he
may be in error in this particular case,
I have the highest regard for the Sena-
tor, and I hope nothing that I have said
implied anything to the contrary.

Mr. BAYH. I think the Senator from
Louisiana and the Senator from Indiana
understand each other perfectly, and
each knows what the other is after.

In the final analysis, I think the Sena-
tor fromn Louisiana and the Senator from
Indiana, as well as their 88 colleagues,
for whom we have the greatest respect,
are not going to make their determina-
tion on what is said in an advertisement
or what is said by law school deans or a
list of lawyers pro or c¢on, but on the
facts as they see them. I know that the
Senater from Louisiana would be the
first to say that it is possible for reason-
able men, and good friends, as far as
that is concerned, to look at the same
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facts and perhaps come to somewhat dif-
ferent interpretations.

Mr. LONG. Mr. President, if the Sen-
ator will be so kind as to yeld fur-
ther

Mr. BAYH. I am happy to yield.

Mr, LONG., When President Johnson
was considering possible nominees for
Chief Justice, this Senator made a tele-
vision presentation which appeared in
his State, and was broadcast on a large
number of radio stations as well. We
were discussing the crime bill. At that
particular time, I made the statement
that there were about four decisions of
that Supreme Court for which I would
blame a major part of the 100-percent
increase in murder, rape, armed robbery,
and other major crimes in this country.

I discussed those decisions, and I
pointed out that there were certain
Judges on that Court that I could not
vote to confirm, if I knew they were go-
ing to vote that way, and that, looking
at their records, I could not vote to pro-
mote any of them. I mentioned Justice
Fortas as one of them,

That was not putting myself against
all nine of them; that was just saying
that the five who had constantly voted
to help the criminal enthrone himself
above society would never attain my
vole, if I had anything to say about it,
because I thought those decisions were
destroying this country.

When Justice Fortas’ name came down,

I was one of the Democratic leaders in
the Senate at that time, the assistant
majority leader, notwithstanding which
I told the President, who was a very dear
friend of mine, that I could not support
his nomination and I could not vote for
him,
I told my people how I felt about it,
and that I felt that if a man stood for
anything, he ought to be consistent. I
said if it were up to me, I could not sup-
port his even being on the Court, con-
sidering what I knew about him then.

That was not a matter having any-
thing to do with ethical sensibilities.
That was just a fact that men are re-
sponsible for decisions that, in my view,
might have been erudite. They might
have marked him as a legal scholar, as
one who can reason around from the de-
clstons to reach a conclusion different
from his predecessors. Nevertheless, it
seems to me that that was not the kind
of man we need for Chief Justice or who
even should he a membher of the Supreme
Court—not that I do not admire him as
a brilliant lawyer. He had no business
being a Chief Justice because of the kind
of reasoning and the decisions of the
Court that were destroying this country.
They were part of the 100-percent in-
crease In crime that this country has sus-
tained.

I heard President Nixon say, on the
issue of law and order, that if he became
President, he was going to appoint some-
one who would vote with the three who
had tried to uphold the cop against the
criminal, rether than the five who had
voted to uphold the criminal agalnst the
cop.

When he submitted Judge Carswell’s
nomination to the Senate, it was my im-
pression that that is the kind of man he
had nominated.
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A men does not have to have such
prilllance as to be able to reason as no-
body ever reasoned before in order to
satisfy me. All he has to0 do is to read
where it says it is a crime to kill some-
hody, and if you did it you are gullty and
have to go to )ail, and perhaps face the
death penalty for it. If the law says that
the penalty is death, he would say, “It
says that you suffer death if you do that.”
That 18 how it has been sinhce this Nation
wag founded. He would not try to find
some way to say, “You do not have to
face the death penalty,” to a man who
had killed many people and who deserved
to be put to death, if that was the judg-
ment of the State and the law passed by
the State.

We would not need all that sort of
brilllance to say that capital punishment
had been outlawed, when Congress did
not see fit to outlaw it.

I would think that that sort of
straightforward thinking might not
merit & comment in the Harvard Law
Review or the Yale Law Review, but I
think it would help to get on with the
business of saving this great country of
ours and arresting the increase in crime.

It seems to me that that is the kind of
man we ought to be locking for. The
ability to come up with some brilliant
new legal thought which nobody ever
thought about before would seem to me
to be something we have had too much of
already. That is half of our trouble.

I thank the Senator.

Mr, BAYH. I appreciate the Senalor’s
comments. I certainly would be the first
to suggest that the President was within
his right, totally and completely, to sug-
gest that if he were elected President of
the United States he would appoint men
of certain quallfications. I think he re-
ferred to strict constructionists. I think
he referred to a balance that was neces-
sary on the Court. I think he also re-
ferred to bovyhood idols, such men as
Holmes, Brandeis, and Cardozo. Does the
Senator from Loulsiana feel that Q.
Harrold Carswell fits into the same cate-
gory as these three men whom the Presi-
dent admires? :

Mr. LLONGQ. Brandeis, Holmes, and
Cardozo could very well qualify as dis=-
senters, and that 1s fine. They were great
dissenters of their day. Once in a while,
though, someone should be nominated
who is something of a conformist, and
I would take it that that is apparently
what the Senator is complaining about
with regard to Judge Carswell.

Mr, BAYH. I want to know if the Sen-
ator from Louisiana feels that Mr. Cars-
well fits in the same callber and is of the
same quality of judicial competence as
the three men to whom the President
alluded.

Mr. GRIFFIN, Mr. President, will the
Benator yield?

Mr, LONG, I have no particular oh-
Jection to those Judges. So far as the
decisions they handed down, I see no
particular mischief that they reflected at
that particular time. I think that some
of those decisions were very well taken,
for which those men were very famous,

But I am frank to say that what we
need at this time more than anything
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else i3 some conformists on the Court,
someone who would conform to what
the law always has been, rather than
some of those who try to upset what the
Constitution says and what the law has
always been regarded as being, particu-
larly that which has been pretty well
established in the fleld of law and order.
We need them.

Mr. BAYH. I note that the Senator is
deeply concerned about reversing the in-
crease in crime. I am concerned about
that, too. I wish it were possible to say
that the presence or absence of one man
on the Supreme Court is automatically
going to reverse this increase in crime.
Judge Fortas has been off the bench for
more than a year now. Has the Senator
from Loulsiana paid any attention to the
direction in which the crime rate has
been headed during the absence of for-
mer Justice Fortas?

Mr. LONG. In the District of Colum-
bia, we are told, it 15 going down, which
is fine. Of course, I do not know of any
of Mr. Fortas' decisions that have been
changed.

Incidentally, on that subject, the Sen-
ator said he voted for the crime bill, Only
one Senator voted against it. How did
the Senator vote on the McClelian
amendments?

Mr, BAYH. There were several.

Mr. LONG. How about the one that
had to do with the Miranda warning?

Mr. BAYH. I do not remember. I would
be glad to check it out and see.

Mr, LONG. May I say that that par-
ticular case has to do——-

Mr. BAYH. My assistant advises me
that I voted against ah amendment that
would have struck the McClellan amend-
ment from the bill.

I think the Senator referred to some
supposed statistics relative to the Dis-
trict of Columbia, I think I recall seeing
an FBI report to the effect that last year
crime went up nationwide 17 percent,
even without Judge Fortas on the Su-
preme Court. I wonder how that hap-
pened.

Mr. LONG. The scene had been set.
We still have not done what needs to he
done to apprehend and punish those who
have been committing all these crimes
in this country,

Mr, BAYH, With all due respect to the
Senator from Louisiana, I think we have
gotten a bit far afield. I do not want my
last question to suggest in any way that
the Senator from Indiana feels that
Judge Fortas was responsible for any in-
crease in the rate of crime. I think we
have a number of factors that have to
be dealt with, only one of which is cer-
tain declsions that the Court might hand
down.,

If the Senator is concerned about get-
ting men on the Court who will think or
vote a certain way, the Senator from In-
diana has been of the opinion that the
President has the primary prerogative of
making this choice.

I wonder if it would not be possible to
find a man who fits the stereotype that
the Senator from Louisians is searching
for, whether it is a strict constructionist
or a Southern conservative, or whatever
it might be that he is searching for, to
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reverse this trend we are talking about
but that such a man also be one of great
professional competence and distinction,

When I was in Louisiana a few years
ago, I had the good fortune to meet a
learned judge from the Senator’s home
State, Judge Wisdom. I wonder how the
Senator from Louisiana would weigh the
Carswell nomination, and Judge Cars-
well's qualifications against the learned
judge from Louisiana, Judge Wisdom.

Mr. LONG. Mr, President, Judge Wis-
dom’s name is not before us.

Mr. BAYH. Neither 1s Judge Fortas’,
let me suggest, but we are trying to
assess the relative qualifications of men
who might be nominated.

Mr. LONG. Judge Fortas’ name was
here, and I took a position on Judge
Fortas, and I do not regret it for a mo-
ment. I think the position I took was
right.

Mr, HART. Mr. President, wlll the
Senator yield?

Mr, BAYH. I yield.

Mr. HART. Judge Fortas’ nomination
was not before us. We were never per-
mitted to get Judge Fortas’ name out
here. Now is the time (0 remind those
who are sensitive about how long a de-
bate is going to take——

Mr. LONG. Perhaps it happened in a
dream. I thought the Senator from Mich-
igan sat right there, in that chair, with
Judge Fortas’ name,

Mr. HART. And pleaded with the Sen-
ator from Louisiana to permit us to
bring it up.

Mr., LONG. I had nothing to do with
bringing it up.

Mr, BYRD of West Virginia. Mr. Pres-
ident, I ask for the regular order.

Mr. BAYH. I would be glad to yield to
my iriend from Louisiana if he wants to
ask any more questions.

Mr. LONG. I have asked the questions
I had in mind.

Mr. BAYH. I would be glad to hear any
more comments from the Senator from
Louisiana, The Senator from Louisji-
ana has been favorably Impressed with
the qualifications of Judge Wisdom. I
believe that he is the kind of man that
would not be confronted with any oppo-
sition on an intellectual basls or on the
basis of judicial demeanor hasis. If the
Senator from Loulsiana does not agree, I
would be glad to have his thoughts.

Mr. LONG. The Senator has asked me
a question, Would he yield to permit me
to respond to that question?

Mr. BAYH. I would he very glad to
vield to the Senator.

Mr. LONG. Frankly, I would say that
Judge Wisdom impresses me as one of
those fellows who somefimes seeks to
wander out Into the wide blue yonder
and make new law and rule in areas
where rulings have not heen made be-
fore. He may be just exactly what the
Senator is looking for, because he will
rule that something is the law even
though the question has never been
brought up before, and he is seeking {o
make new law and to make a name for
himself, I would assume that such de-
cisions would meet with the Senator’s
praise. Personally, that does not partic-
ularly impress me. I hold te the old-
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fashioned view that any time we take
something out of the Constitution we
have violated our oath to uphold and
defend the Constitution.

If we rule on something against the
Constitution which was put in there by
our Founding Fathers or amended later
by constitutional amendments by Con-
gress and the country, we have violated
our oath. So far as I am concerned, we
should amend the Constitution only
when a man deliberately does differ, and
I think that when a man does differ with
the Constitution, that man should be
subject to being voted off the Court or to
have his term expire, so that we can de-
cline to put him back on.

The other day we voted on something
and I was in the minority on it, about
the 18-year-old matter, So far as I am
concerned, that was clearly an uncon-
stitutional procedure. It concerned some=
thing that can be done, in my judgment,
only by a constitutional amendment. In
my judgment, had I voted for that, I
would have violated my oath, That is
just one of those cases. That Is how I
feel about it. If I think a man takes an
oath to uphold the Constitution and
then votes to destroy some of it, he is
violating his oath. Does that answer the
Senator’s question?

Mr, BAYH. I think the Senator spoke
rather eloquently there as to his lack of
faith in Judge Wisdom. I disagree with
the Senator’s assessment. I think we
need to be careful, with all due respect to
my friend from Louisiana, that we do
not adhere to the mistaken notion that a
Judge must decide every case as we would
decide it, as the Senator from Louisians
or the Senator from Indiana would de-
cide it. For that reason I am very re-
luctant to put myself in a position where
I would say that Judge X or Judge Y
should be recalled or voted down bhe-
cause he is rewriting the Constitution.

The Senator from Indiana would be
the last to suggest that if Judges find con-~
trary to the way I would decide things,
that they should be kicked off the Court.

Mr. LONG. Mr. President, will the
Senator from Indiana yield?

Mr. BAYH. I yield.

Mr. LONG. I would suggest to the
Senator that what we need on the Court
is a man who simply keeps his oath of
office and upholds the Constitution and
the laws of the country, construing them
to mean exactly what Congress intended
them to mean and not ¢ne who wants
to “innovate,” try to make new law,
which is not his job. That man is not
supposed to be making new law, he is
supposed to be upholding the law that
was passed on to him, to uphold the
Constitution, which is our fundamental
law. It was my understanding that
President Nixon indicated that he wanted
to appoint someone who would do that.
My impression is that there is much
disappointment with some people over
Judge Carswell since he appears to be
that kind of man, the kind of man who
does not have all this sort of sophistica-
tion in order to come up with a forthright
decision,

It seems to me that Judge Carswell has
all the qualifications we need, contrary
to some of those—let us face it, those
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who were deliberately appointed in years
gone by, based on the probability that
they would differ with their predecessors,
I feel that if one does not like the basic
law put In the Constitution, they should
not do so by usurpation, Those who like
the other school, for one reason or
another, might not like Judge Carswell,
might like Judge Fortas a lot better, but
there are quite a few others who would
find some way to destroy that Consti-
tution and engage in some brilliant
reasoning to show that they had not
done what they clearly had. My impres-
sion is that Judge Carswell is not In this
thing to bnng that apout and I applaud
that. He is not being appointed as being
that kind of judee.

Mr. BAYH. I do not want to belabor
the pomt, but I think perhaps the Sen-
ator and I have different interpretations
as to how to rate a judge’s characteristics
and competence relative to interpreting
the Constitution. The Senator from
Louisiana, of course, is, I am sure, proud
of the fact that his State of Louisiana is
in the fifth circuit. Is that not accurate?

Mr. LONG. We are in the fifth circuit,
yes.

Mr. BAYH. Louisiana is in the fifth
circuit. I suppose the Senator from Lou-
isiana has a certain degree of prlde for
the overall competence of the judges that
sit in the fifth circuit relative to their
interpretation of the Constitution?

Mr, LONG. I have never been heard
to say that the judges of the fifth circuit
were the greatest judges In the land.
Did the Senator ever hear me say that?

Mr. BAYH. I never heard the Senator
say that.

Mr. LONG. So he it.

The Senator asked me what I thought
of the fifth circuit. I did not have oc-
casion to ecast a voie for judges on the
fifth circuit because those judges were
appointed without consulting me, with
the exception of one, Judge Alnsworth,
who I think is a fine man--while I may
differ with him from time to time, I take
no particular issue in that. I think he
is a fine judge.

Now, Mr. President, I would be glad
to give the Senator my assessment of
the judges that I did have something to
say about who were on the Federal judi-
ciary, men who came from Louisiana.
They are all fine judges. I have in mind
both those appointed by President Eisen-
hower, with regard to whom I was not
consulted, those appointed by John Ken-
nedy and those who were appointed by
Lyndon Johnson. Every last one of them
are very fine men.

The Senator asked me about the fifth
circuit, and I should like to make the
Senator a sporting proposition here, to
pick out any of those, any three, I will
call them, the judges that the Senator
thinks are men who have had more
cases before them than before Judge
Carswell. Those are judges I know. I
went to law school with some of them.

Mr. BAYH. Relative to the interpre-
tation of the Constitution and how the
judges on the fifth circuit might inter-
pret the Constitution, is it fair to say
that the Senator from Louisiana has not
objected to the appointment of any of
these men on the fifth circuit on the
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basis that they could not adequately
interpret the Constitution?

Mr. LONG. Mr. President, I do not
know of any of these judges on the fifth
circuit that I have opposed. I know of
one that I supported, and I am not com-
plaining. As far as I am concerned, he
is all right.

Mr. BAYH. Mr. President, I do not
want to belabor the gquestion. However, it
seems to me that I have heen listening
to the Senator from Louisiana express
the great concern he has over certain
decisions made by certain Judges of the
Supreme Court.

What concerns me relative to the abil-
ity of the present nominee, Judge Cars-
well, on interpreting constitutional ques-
tions is not related to what the Supreme
Court has said on Carswell cases. But it
is related to the fact that on 17 occasions,
by a unanimous vote of the fifth cir-
cuit, the judge has been overruled on
matters involving civil rights, human
rights, and habeas corpus petitions.

It seems to me that should be of some
concern to the Senator if he is consist-
ent, because he would have to suggest
that the judges—whom he did not object
to and who knew how to interpret the
Constitution in the fifth circuit, have
said that Carswell was wrong on 17 o¢-
casions,

Mr. LONG. Mr. President, would the
Senator from Indiana tell me how many
cases Judge Carswell decided that the
court affirmed and the vote on those
cases?

Mr. BAYH. I think, since the Senator
from Louisiana is asking the question, he
could supply the information.

Mr. LONG. Mr. President, I would not
ask the question if I were going to answer
it. I am not on the committee. The Sen-
ator brought up the matter for the
record. He seems to be very well aware
of the number of times he was reversed.

Is the Senator here just trying to give
onhe side of the matter?

Mr. BAYH. I am here to show what I
think is his very unbalanced picture on
civil rights.

Mr. LONG, Mr. President, I do not
know whether it is an unbalanced pic-
ture, but I think it is an unbalanced
presentation.

Does the Senator have the informa-
tion?

Mr., BAYH. Mr. President, the Fifth
Cireuit Court agreed with Judge Cars-
well’s decisions so well that they reversed
him 59 percent of the time when written
opinions were handed down on appeals.

If the Senator would like to do so, he
could ask to have one of the members of
the staff of the committee go through
them case by case.

I am informed that this is three times
the rate of reversal for a district judge.
And I am particularly concerned be-
cause of the insensitivity that the judge
shows with respect to the areas of civil
rights, human rights, and habeas corpus.

I point out that we are talking about
circuit court reversals, and not about
the Supreme Court of the United States
that some people say is out of balance.
We are talking about the fifth circuit
which is a little more conservative than
other circuits. It is not a flaming bastion
of liberalism.
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The fifth circuit has overruled the
judge, unanimously, on 17 occasions in-
volving civil rights, human rights, and
habeas corpus. That is a matter of some
concern to me.

Mr. LONG. Mr. President, I am well
aware of the fact that the fifth circuit
has sought to be out in front of the Su-
preme Court of the United States and
in many instances has sought to make
new law, even going beyond the Brown
case, And I would assume that when a
court is trying to make new law, it is
going to have to reverse a judge who
holds in accordance with the old law. And
I would have to say that the judge is
right and that the fifth circuit s wrong.

Mr. BAYH. Seventeen to nothing?

Mr. LONG. Mr, President, I am not
here to say that the fifth circuit is al-
ways right. I am trying to say that there
are a lot of occasions when I have felt
that the fifth circuit was wrong.

Is the Benator aware that the fifth
circult has been reversed by the Su-
preme Court? I do not say that they are
always right.

Mr. BAYH. Mr, President, I am sure
that few of us would say that any cir-
cuit has escaped being reversed by the
Supreme Court.

I must say that this is an interesting
description of the fifth circuit given by
the distinguished Senator from Louisi-
ana, that it is trylng to establish new
law and is out in front of the U.S. Su-
preme Court.

I am sure that would be of some in-
terest to the Senate and to the country,
but I do not think it is correct.

ORDER OF BUSINESS

Mr. RANDOLPH, Mr. President, will
the Senator from Indiana yield to me
as in legislative session,

Mr. BAYH. Mr, President, I yield.

THE RIGHT TO VOTE

Mr. RANDOLPH. Mr. President, as in
legislative session, I point out that in the
aftermath of the recent Senate action
to lower the voting age to 18 by statute,
there have been editorials of varying
opinions on the method of achieving this
desired objective.

I particularly call the attention of my
colleagues to the editorial published in
the Washington Post on Saturday, March
14, 1970, in which the editor strongly
recommends that a constitutional
amendment be pursued.

Ibelieve that our 18-, 19-, and 20-year-
old citizens are vital to the American
system of selecting public officials. They
will add the vibrancy of youth and new
insight in the determination of nafional
policies du.ing these trying and chal-
lenging times.

Mr. President, I ask unanimous con-
sent that the editorial {0 which I have
Teferred, as well as an editorial which
was published on Saturday, March 14,
1970, in the Washington Daily News, be
printed at this point In the REcorp.

There being no objection, the editorials
were ordered to be printed in the REcorD,
s follows:
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[From the Washington Post, Mar. 14, 1970]

THE 18-YEAR-OLD VOTE: STATUTE OR
AMENDMENT?

The Sehate’s 84-17 vote to lower the voting
age to 18 reflects a widespread demand for
greater youth participation in the processes
of government. It is a salutary trend. This
newspaper i8 fully sympathetic with the ob-
jective, but the attempt to attain it by
means of a statute Instead of a constitu-
tional amendment seems to us highly du-
bious,

The reasoning that a statute alone will
suffice 15 based largely on the Supreme
Court’s opinion in Katzenbach v. Morgan
and the subsequent projection of the rea-
soning in that opinion t0 voting-age re-
quirements by former Solicltor General
Archibald Cox, The court, in that case, up-
set & New York law which made ability to
read English prerequisite for voting. The
state requirement was in confiict with the
Voting Rights Act of 1965 which provided
that no person may beé denied the right to
vote because of Inability to read or write
English if he had successfully completed
the sixth grade In a Puerto Rican school
where the instruction was in Spanish. The
Supreme Court gave preference to the fed.
eral statute because it could “perceive a
basls” on which Congress might view the
denial of the vote to Spanish-speaking
Puerto Ricans “an invidious discrimination
in violation of the equal protection clause”
of the Fourteenth Amendment.

Mr. Cox and some other constitutional
authorities have concluded that Congress is
now free to say that the denial of the vote
to citizens bhetween 18 and 21, on the ground
that they lack the maturity to vote, 15 also
invidious discrimlnation. It is & long leap,
however, from striking down a discrimina-
tory language requirement to fixing an age
limit at which voting may begin. In the
New York case there was actual discrimina-
tion agalnst Puerto Ricans seeking to vote
in that state despite the seeming general
applicability of the statutory language. But
where is the denial of equal protection in a
voting-age requirement that is applied with-
out discrimination to citizens of all national-
ities, races and so forth? If it is invidious
discrimination to deny the vote to 18- 16-
and 20-year-olds, would 1t not bhe equally
unconstitutional to deny it to 17-year-olds?

The founding fathers unquestionably in-
tended to leave voting age requirements to
the states. This 18 evident in the provision
that voters in congressional eleetions “shall
have the qualifications requisite for electors
of the most numerous branch of the stats
legislature.” The effect of the Senate’s 18-
year-old voting amendment to the voting
rights bill would be to transfer to Congress
this authority to fix requirements, in state
as well ag federal elections. We agree that
the voting age should be lowered, but there
are powerful arguments on grounds of policy
a8 well as constitutional law for using the
amendment process.

Sponsora of the change by statute, Sena-
ators Mansfield, Kennedy and Magnuson,
think they have adequately guarded agalnst
inconclusive elections under the bill by ex-
pediting a test of lts constitutionality. Cer-
tainly that is a wise precaution. But when
baslc changes of this kind are to be made
(48 states now impose the 31-year-old voting
requirement) the proper procedure is a con-
stitutional amendment. Now that senators
have had an opportunity to vote for a popu~
Iar measure, they could logieally agree to
rest the reform on more secure ground.

{From the Washington Daily News,
Mar, 14, 1970]

LeT's VoTE AT 18 I 1071

The T. 8. Senate’s decision by a vote of 84
to 17 to lower the voting age to 18 next year
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indicates the nation finally may be ready to
do something about the fact that millions of
Americans have been unfalrly excluded from
the political process,

The chief arguiment In the Senate against
lowering the voting age to 18 by an act of
Congress was that it might be unconstitu-
tional.

But the Constitution does not explicitly
speak to the matter one way or another. This
would seem to mean that Congress is free to
act.

If there is any question about lowering the
voting age by act of Congress rather than by
constitutional amendment, the lower voting
age proposed by the Senate would not take
effect until Jan. 1, 1971, allowing plenty of
time for a Supreme Court ruling,

Highly significant was the fact that Sen-
ate debate lgnored almost entirely the out-
worn argument that persons 18-t0-21 are too
young to be trusted with the responsibilities
of citizenship.

As the situation stands, more than 10 mil-
lion Amerlicans between the ages of 18 and
21—some of our brightest and most con-
cerned citlzens—are denied the right to vote
in local, state and national elections,

Walting for the states to lower the voting
age (only four have done so) would be an
admission that the hation simply doesn’t ¢care
enough to correct an obvious injustice.

Unfortunately, the Senate bill has a long
way to go before it becomes law,

The vote-at-18 proposal was attached as a
rider to the bill extending the protection of
Negro voting rights in the South.

This means the youth issue could hecome
entwined with the race issue when the dif-
ferences between the Senate bill and a bill
passed by the House of Representatives last
year are worked out.

Another obstacle is the opposition of the
Nixon Administration to a lowering of the
voting age without constitutional amend-
ment.

But if the Senate action is any measure of
the new mood in Congress, there is good rea-
gon t0 belleve that voting at 18 Is an Ildes
whose time has finally come.

Mr, RANDOLPH. Mr. President, addi-
tionally, a New York Times editorlal of
Saturday, entitled “Protecting the Right
To Vote,” states:

The proposal to lower the voting age from
21 to 18, though highly desirable, iz too
important to be slipped through as & rider,
Indeed, it is far from certain that the change
in voting age can be made by simple act of
Congress without formal amendment of the
Constitution. The whole question deserves
consideration—and approval—on its merits.

ADDITIONAL COSPONSOR

BENATE JOINT REBOLUTION 147

Mr. RANDOLPH, Mr, President, as in
legislative session, I ask unanimous econ-
sent that, at the next printing, the name
of the Senator from California (Mr.
MvrrHY) be added as a cosponsor of
Senate Joint Resolution 147, propos-
ing an amendment to the Constitution of
the United States extending the right to
vote to citizens 18 years of age or older.

The PRESIDING OFFICER (Mr.
Dore). Without objection, it is so or-
dered.

Mr, GRIFFIN. Mr, President, with the
addition of the senior Senator from Cali-
fornia (Mr, MurPHY), would the Senator
inform the Senate how many Senators
are cosponsors of his resolution,

Mr. RANDOLPH. Mr. President, I am
grateful for the inqulry of the able as-
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sistant minority leader. There are now 72
Senators who have joined me in the co-
sponsorship, making a total of 73 Sena-
tors on Senate Joint Resolution 147.

As the BSenator knows, SBenate Joint
Resolution 147 is now pending in the
Subcommittee on Constitutional Amend-
ments chaired by the Senator from
Indiana,.

I am sure it is the hope of the Sena-
tor from Michigan (Mr, GriFFIN) and
also of my colleague, the Senator from
West Virginia (Mr. Byrp), who is in the
Chamber at this time, as well as other
Senators, that we will have a prompt
reporting of that resolution from the
subcommittee to the full Judiciary Com-
mittee and then to the Senate, so that
we will be prepared to act immediately
on the constitutionzl amendment ap-
proach,

As T stated last week, it is my belief
that the lower voting age would hest be
accomplished through the constitutional
route by an aflirmative vote of two-
thirds of the Membhers of the two Houses
present and voting and the subsequent
ratification by three-fourths of the
States. This would bring the matter to
finality by writing this change into the
language of the Constitufion of the
United States.

COMMISSION ON GOVERNMENT
PROCUREMENT—APPOINTMENTS
BY THE VICE PRESIDENT

The PRESIDING OFFICER (Mr.
Dore). The Chair, on behalf of the Vice
President, pursuant to Public Law 91-
129, appoints the Senator from Wash-
Ington (Mr. JacKsoNn), the Senator from
Florida (Mr. Guangy), and Mr. Richard
E. Horner to the Commission on Gov-
ernment Procurement,

MESSAGE FROM THE HOUSE—
ENROLLED BILLS SIGNED

A message from the House of Repre-
sentatives, by Mr. Hackney, one of its
reading clerks, announced that the
Speaker had aflixed his signature to the
following enrolled bills, and they were
signed by the Acting President pro tem-
pore (Mr, ALLEN) ;

S.495. An act for the rellef of Marie-Louise
{Mary Louise) Plerce.

H.R.1497. An act to permit the vessel
Marpole to be documented for use in the
coastwise trade.

SUPREME COURT OF THE
UNITED STATES

The Senate, in executive session, re-
sumed the consideration of the nomina-
tion of George Harrold Carswell to be an
Associate Justice of the Supreme Court, of
the Unlted States.

Mr. HART. Mr. President, a few mo-
ments ago I had the privilege of hearing
the exchange between the Senator from
Indiana (Mr, BavH) and the Senator
from Louisiana (Mr, Long). It was in-
teresting and Informative in several re-
spects, I rise to make comments not on
the qualifications of the nominee now
pending, nor on the fact that the Senate
was not permitted to consider the name
of Justice Fortas who had been nomi-

CONGRESSIONAL RECORD —SENATE

nated to be Chief Justice, nor on the
performance record of the fifth circuit.
I just wish to express my hope that this
debate will not contribute to the fool-
ish notion that crimes of violence—such
as murder, rape, and rohbery, which the
distinguished Senator from Louisiana
mentloned—can be eliminated or sub-
stantially reduced by changing the men
on the Supreme Court. Indeed, I suggest
it would serve the country poorly in this
debhate to advance the proposition that
it is hecause of the Supreme Court that
there has been this shocking increase in
crimes of violence.

Every American realizes that If he is
fearful to go out of his home at night,
his liberty iIs less; if he is afraid to at-
tend a parents meeting at school at
night, his freedom is Impinged—and not
as the result of anything Mao Tse-tung
or Moscow is doing.

But to suggest that these conditions
result from three or four decisions of the
Supreme Court and can be changed by
adding new personnel until there is a
reversal of those decisions does not pro-
mote the security of this country.

It is suggested once again that there
is an easy and cheap answer, Only when
we realize there i1s no cheap answer, but
only an expensive one; and not a quick
answer but only a long term answer, will
we begin to fight crime intelligently.

What I have said echoes cautions that
have been voiced for years. Congress can
get into a great lather when some hood-
lum commits a crime that outrages a
community; and agree to do & great deal
about that fellow. Why do we not re-
act as vigorously to the documentation
of the unmet human need as it relates to
the Incidence of crime, Let us go back to
the Wickersham Commission. I think I
was 5611l In school when that group told
us we should put up money, incorporate
systems of jurisprudence, and improve
the institutions to which criminals are
sent.

What are our needs today? This is
where too many people today turn off
their listening devices. There is assur-
ahce of equality of opportunity which
begins with decent, healthy bodies In
childhood; in this way, malnuirition has
its affect on crime. There are the needs
for a decent home In which to grow up
and a school system where there is ex-
cellence. It involves whether one comes
from a home of darkness to begin with
or not; it involves all of this,

Let us stop encouraging the dangerous
mood in this country which suggests that
if we just get tough and double or triple
jall sentences, everything would be great.

Mr. BAYH. Mr, President, will the
Benator yield?

Mr, HART. I yield.

Mr. BAYH. Mr. President, I do not
wish to interrupt the Senator’s thought,
but I could not concur more than I do
with what the Senator said very ade-
quately when he pointed out the fallacy
and the mistaken reasoning of some that
to stop the increase in crime is a 2-plus-
2-equals-4 problem; that it is, indeed, &
complicated algebraic problem; and he
made reference {0 the locking up of sus-
pects, Of course, 211 of us feel that any-
one who transgresses against his neigh-
bor and is convicted should be subject to
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punishment under the law. But it seems
to me totally inconsistent for those who
are really concerned in a meaningful way
about doing something to increase the
safety on our streets and In our neigh-
borhoods to suggest that we lock up more
people and put them in the same shake
pits they were taken from.

Seventy percent of those who are
turned out of the prisons are going {o be
right back on the streets, preying on the
men and women in this country. They are
going to be back in the prisons. Once that
happens they become professional ¢rimi-
hals and we are not doing anything to
solve the problem.

I am glad the Senator from Michigan
brings it out s0 clearly.

Mr. HART. I thank the Sensator. I had
better he careful as I go on because I do
not want to forget one point I intended
to make when I rose, I did not intend to
make it at any great length, I fust hope
that not alone in connectlon with this
debate but in the conduect of all of our
business we will resist the temptation
to sugeest to ourselves, much less to the
country, that there is some shorteut, easy
answer to reverse the prevalence of crime
in this country.

1 intend to make the point that na-
tional commission after national commis-~
sion has told us the things that must be
done If we want to make America secure
Internally from the threat of violent
crime. There was the Wickersham Com-
mission of some 30 or 40 years ago. No
attention was paid t¢ that in terms of
delivering on the basic recommendations.
There is in our own recent past the re-
port of the President’s Commission on
Crime, which is about 3 years old. They
told us what had to be done.

There is the Kerner Commission of 2
years ago, and there is the Commission
on Causes and Prevention of Violence,
on which I was permitted to sit. Let me
read two sentences from a section of our
report on violence and law enforcement:

Too little attention has been pald to the
Crime Commission’s finding that the entire
criminal justice system—federal, state and
local, 1ncludlng all police, all courts and all
coreotions—is underfinanced, receiving less
than two percent of all government expendi-
tures, On thls entire system—

May I repeat—Federal, State, and
local—

we spend less each year than we do on fed-
eral agricultural programs and little more
than we do on the space program.

In this Commission’s judgment, we should
give concrete expression to our concern about
crime by a solemn netional commitment 80
double our investment in the administration
of justice and the prevention of crime, a3
rapidly a3 such an investment cen be wisely
planned and utlliced.

‘When the doubling point 13 reached, this
investment would cost the nation an addi-
tional five billlon doilars per year—Iess than
three-quarters of one percent of our nationsal
income and less than two percent of our tax
revenuesa, Our total expenditure would still
be less than 15 percent of what we gpend on
our armed forces. Surely this 1s a modest
price to pay to ‘establish justice” and
“insure domestlo tranquility” in this coms-
plex and volatile age,

Mr. President, this has attracted very
little attention, but assume the conclu-
sion of the Commission is sound. Think
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of all the things that have to be done
at each level of our government before
anybody can get up here and say he is
engaged In fighting crime. And let no-
body get up here and say he is engaged
in fighting crime by picking off some
seat on the Supreme Court.

I do hope that those who feel so deep-
ly that certain decisions of the Supreme
Court have contributed in substantial
fashion to the increase in e¢rime—and
when a man does feel that he has every
reason to seek to turn the Court around—
will join those of us who say there
is much more to be done, including this
massive infusion of resources.

The suggestion the Senator from In-
diana has made is one that I hope he
will now contlnue to develop. Is the
nominee before us possessed of such
distinetion, academically and profes-
sionally, as a judee to persuade us to
consent to the nominatien? If he is a
strict constructionist, none of us can
quarrel with that. That was one-half of
the President’s pledge when he was cam-
paigning for the Presidency. But is he a
man of eminence in his profession?
That was the second part of his pledge.
That is what the Senator from Indiana
addresses himself to. I welcome the op-
portunity to hear him further on it.

Mr. BAYH. Mr. President, I am reluc-
tant ever to take issue with the Senator
from Michigan because he is such a stu-
dent of anything he speaks on, but, in
the judgment of the Senator from
Indiana, when one examines carefully
the record of the case law established by
G, Harrold Carswell, it seems to me he
really does not meet the standard of a
strict constructionist at all,

Mr. HART. Mr, President, will the
Senator yield?

Mr.BAYH, I yield.

Mr. HART, I sense that the Senator is
golng to develop a point that has been
overlooked, and I am prepared to stand
corrected. When I said I have no doubt
that he is a strict constructionist, I used
the term “strict constructionist” in the
shorthand message that is intended to be
conveyed by someone in an election when
he is campaigning for President; but in
terms of whether he in fact understands
the flow of history that produced the
Constitution and the forces that oper-
ated then and that operate now with
respect to that interpretation, I would
like to see that developed to see whether
Judge Carswell meets the test of whether
he understands the meaning of constru-
ing the Constitution constructively and
conservatively.

Mr. BAYH, I appreciate the comments
of the Senator from Michigan, The Sen-
ator from Indiana is going to follow the
effort of developing what is and what is
not a strict constructionist. That is why
I was so anxious to get the thoughts of
our colleague, the Senator from Louisi-
ana, into the REecorp, to see what test
one must meet to be a striet construc-
tionist. I suppose there are 100 opinions
in this body with respect to what a strict
constructionist means, but if by “strict
constructionist” we mean one who ap-
plies given facts to a situation and the
law involved to the Constitution and
what has been sald prior to that time on
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the Constitution, not only by the Su-
preme Court but the various circuit
courts, then it seems to me we have an
abundance of opinion which leads us to
the conclusion that, rather than being a
strict constructionist, this nominee has
been launching on a sea of new law, try-
ing to establish a record of *Carswell on
the Constitution.” I frankly do not see
how that is related in any way to the
now famous term of “strict construc-
tionist.”

The Senator from Indiana was about
to discuss what some eminent legal
scholars throughout the country had de-
termined was the legal competence of
the nominee, when he became involved
in a very enlightening colloquy with our
distingtiished colleague from Louisiana.
I will retun to that part of my re-
marks, but before doing so, inasmuch
as the Senator from Louisiana and
the Senator from Indiana had been dis-
cusslng the number of times in which
the nominee had been reversed by the
fifth circuit, and trylng to analyze his
ability to interpret the Constitution as
it had been interpreted by the fifth
circuit, and other courts as well, I ask
unanimous consent to have printed in
the REcorp perhaps the most thorough
analysis of the judge’s various holdings
in a number of cases, which was com-
piled by the Ripon Society, and then let
the Senate decide for itself the validity
of the assessment made by that body.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

THE CASE AGATNST CAREWELL: A RiroM

SocmETY PAFER

The Ripon Society urges Republican Sen-
ators to uphold their party's best traditions
by rejecting confirmation of the nomination
of Judge G. Harrold Carswell to the Unlted
States Supreme Court. While very damning
evidence concerning Judge Carswells ju-
dicial impartiality has already come to light,
the most manifest reason for refusing con-
firmation to this nominsation is the unde-
niable legsl inadequacy of Judge Carswell.

Virtually all legal historians and scholars
who have examined Q. Harrold Carswell’s
record have found him to be one of the least
qualified, if not the least qualified, nominee
to the United States Supreme Court in the
twentieth century. Exhaustive studies wbich
have heen performed jointly in the last
month by a large humber of lawyers and law
students and which are being released for
the first time In this Ripon Soclety paper
give extremely strong statistical corrobora-
tion to the contention of judicial scholars
that @, Harrold Carswell is seriously de-
flelent in the legal cskilla necessaxy to be
even a minimally competent Supreme Court
Justice.

IN THE LECGAL INADEQUACY OF JUDGE CARSWELL

Legal scholars who have examined G. Har-
rold Carswell's judicial opinions (Carswell
has written no scholarly articles) or who
have studied his record have concluded that
Carswell lacks any legal distinelion what-
ever,

Duke University Law School Professor Wll-
llam Van Alstyne, who testifled in favor
of the Haynsworth nomination, testified of
Carswell: “There is in candor, nothing in
the quality of the nominee’s work to war-
reht any expectation whatever that he could
serve with distinction on the Supreme Court
of the United States.”

Yale University Law School’s Luce Pro-
fessor of Jurisprudence, Charles L, Black, Jr.,
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himself a native of Texas, haz stated of
Carswell, *“There can hardly be any pre=
tense that he possesses any talent at all,”

Twenty professors at the Unlversity of
Pennsylvania Law School have annouhced
concerning Carswell: *Qur examination of
his opinions in various areas of the law com-
pels the conclusion that he !s an undis-
tinguished member of his profession, lack-
ing claim to intellectual stature.”

After thoroughly examining Judge Cars-
well’s opinions of recent yvears, Louis Pollak,
Dean of the Yale Unlversity Law School,
testified to the Senate Judiciary Commlittee:
“T am impelled to conclude that the nominee
presents more slender credentlals than any
nominee for the Supreme Court put Torth in
this century, and this century began as I
remind this committee with the elevation to
the Supreme Court of the United States of
the Chief Justice of Massachusetts Oliver
Wendell Holmes.”

An exhaustive statistlcal study recently
completed by a number of lawyers and law
students organized by Law Studenits Cone
cerned for the Court reveals some very dam-
aging information concerning Judge Cars-
well’s judicial record. After a careful examl.-
nation of the statistics yvielded by the study
and of the soundness of the methodology
used in obtaining them, the Ripon Soclety
concludes that these statistics strongly cor-
roborate the contentions of legal scholars
that Judge Carswell is an exceptionally in-
adequate federal judge besides being a poorly
qualified Supreme Court nominee. This study
ylelded the Tollowing results:

1. Reversals on Appeal. During the eleven
years (1958-1869) in which Judge Carswell
sat on the federal district court in Talla«
hassee, 58.8% of all of those cases where he
wrote printed opinions (as reported by West)
and which were appealed resulted ultimately
in reversals by higher courts. By contrast in
& random sample of 400 district court opin-
fons the average rate of reversals among all
federal district judges during the same tlmse
period was 20.2% of all printed opinions on
appeal. In a rendom sample of 100 district
court cases from the Fifth Circuit during the
1958-1969 time period the average rate of
reversals was 24.0% of all printed opinions on
appeall

2, Reversals in General. Carswell’s rate of
reversals for all of his printed cases was
11.9% as compared to a rate of 5.3% for all
federal district cases and 6% for all district
cases within the Fifth Circuit during the
same time period.

The malority of cases before any federal
district judge ordinarily do not result in
appeals, hence precluding the possibility of
reversals in those cases. It is sighificant how-
ever, that Carswell's overall reversal record
for his printed cases is more than twice the
average for federal district judges. When
additional unprinted opinhions revealed by
the testimony of Joseph L. Rauh, Jr, before
the Senate Judiciary Committee and by the
memorandum of Senetor Hruska are in-
cluded, Carswell 18 found to have an overall
reversal rate of 21.6%. [For further discus-
sion refer fo the stetistical summary in the
appendix to this paper.]

3. Citation by Others. Carswell’s 84 printed
opinions while he was serving as a district
court judge were cited significantly legs often
by all other U.S. judges than is the average
for the opinions of federal district judges.
Carswell’s first 42 opinions during his first
five years on the federal judiciary (1958-
1963) have been cited an average of 1.8 times
per opinion. Two hundred opinions of other
district judges randomly chosen from dis-
trict court cases spannihg this same time
period have been cited an average of 3.75
times per opinion. The 42 most recent of
Carswell’s printed district court opinions
have been cited an average of 0.77 times per

Footnotes at end of article,
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opinion. Two hundred opinions of other dis-
trict judges randomly chosen from cases
spanning the same 1964-1969 time period
have been cited an average of 1,57 times per
opinion.

4. Elaboration of Opinions. Carswell’s
printed district court opinions average 2.0
pages. The average length of printed opinions
for all federal dlstrict judges during the
time period in which Carswell sat on the
distriet bench was 4.2 pages?

5. Use of Authority. In the 84 above-men-
tioned printed Carswell opinions the average
number of citations of cases is 4.07 per opin-
lon, and the average number of citations of
secondary source material is 0.49 per opin-
ion:? The average fnr all dlstrict judges dur-
ing the 1958-1968 time period was 8,83 case
citations per opinion and 1.56 citatlons of
secondary source material per opinion,

When these results are analyzed cumula-
tively they form a most impressive indiet-
ment of Judge Carswell’s judicial compe-
tence. The incredibly high rate of reversals
(59%) which Carswell has incuwrred on ap-
peals in those cases in which he has written
printed opinions brings into serious doubt
the nominee’s ability to understand and ap-
ply established law.

The shortness of a particular opinion and
the relative paucity within it of case citations
and citations of secondary materials do not
necessarily indicate deficiency. Short opin-
ions which are succinct and logical display
great legal virtuosity, as Justice Holmes dem-
onstrated. Yet not even Carswell’s strong-
est supporters ¢ould argue seriously that the
nominee’s opinions have shown any unusual
conclseness, perceptiveness, or skill. The very
fact that Judge Carswell was so rarely cited
by other federal judges who as a group are
best equipped to evaluate the weight to be
glven t0 a judge’s opinion underscores the
generally low quality of Carswell’s opinions,
‘We are led Inevitably to the conclusion that
the shortness anhd slim documentation of
most of Carswell's opinions is evidence of
either Carswell’s lack of diligence or his lack
of ability,

The Senate Judiciary Committes record
shows the Fifth Circuit Court of Appeals’
reversing Judge Carswell agaln and again for
falling to follow established legal procedures.
Of particular concern was Carswell’s failure
to grant adequate hearings to individual pe-
titioners in civll rights and criminal cases,
[ Attached to this paper Is an appendix sum-
marizing a number of these cases.]

Judge Carswell is sald to have boasted that
he almost never held an evidentiary hearing
in the federal equivalent of a habeas corpus
case. This cavaller attitude on Carswell’s part
1s yet another example of his insensitivity
to essential individual rights dating at least
a3 far back as the Magna Carta., Judge Cars-
well’s attitude in habeas corpus cases, as well
as in the civil rights area, suggests that his
constructionisin has been more ‘‘selective’”
than “strict,”

The analysls of Judge Carswell’s record
during his eleven years on the federal district
court would suggest that the nominee was
significantly below the level of the average
federal district courts judge., Thers Is no
evidence to suggest that Carswell possesses
any unusual talent to ralse him above other
federal judges. Q. Harrold Carswell’s perform-
ance in the short time since he was appointed
to the Fifth Clrcult Court of Appeals has
shown no signs of a late-blooming virtuosity.

Whatever their legal philosophies, young
lawyers, law students, and law professors
have reacted with overwhelming dismay to
the appointment of such a mediocre lawyer
to the Supreme Court. These individuals
who form a major portion of the Ripon So-
ciety’s constituency are fully aware of the
enduring character of a Supreme Court ap-
pointment, e=pecially that of & man as young
as Carswell.

This dismay 1s felt generally throughout
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the legal profession, The vote of the Stand-
ing Committee on the Judiciary of the Amer-
ican Bar Assoclation finding Carswell quall-
fled 1s unrepresentative of membership sen-
timent within either the overall bar or the
American Bar Association. Significantly the
Chalrman of this Standing Committee is the
same man who as Deputy Attorney Gieneral
of the United States played a major role In
1958 in the selection of Carswell to the fed-
eral bench in the first instance.

II, CARSWELL FALLS FAR SHORT OF REPUBLICAN
STANDARDS FOR JUDICIAL DISTINCTION

During the twentieth century Republican
Presidents have malntained a remarkable
standard in choosing judicial statesmen for
the Court. Qliver Wendell Holmes, Charles
Evans Hughes, Willlam Howard Taft, Har-
lan Fiske Stone, Owen J, Roberts, Benjamin
Cardozo, Earl Warren, John Marshall Har-
lan, Willlam Brennan and Potter Stewart
have all made significant contributions to
American jurlsprudence. The Ripon Society
welcomed Mr. Nixon’s campalgn pledge to
appoint to our nation’s highest court persons
of the caliber of Holmes, Brendeis, and Car-
dozo. Yet the members of the Ripon Soclety
and many other concerned Americans find
themselves deeply disappointed with the
quality of recent nominations to the Supreme
Court made by the present adminlstration.

The Haynsworth nomination was Ilnade-
guate to the nhatlonal need to restore public
confldence in the integrity of the judiciary in
the wake of the Fortas resignation. Yet far
more Important than the posslble vulner-
ability of Judge Haynsworth to conflict of
interest charges was his limited sensitivity
to the rights of blacks and labor, Judge
Haynswotrth, although a decent man, did not
meet elther in judicial insight or craftsman-
ship the standards of greatness which a na-
tlon demanded.

The duty which Republican Senators de-
liberating on the Carswell nomilnation owe
to the Court and to the best traditions of
the Republican Party transcends any duty
to support a President of their own party on
his Court nominee. They do the President no
disservice by preventing a mistske which is
likely to endure long after the President’s
tenure in the White House, In fact, by open-
ing this seat once more to a Presidential
nominatlon Senators could enable the Pres-
ldent to put on the Supreme Court a persoh
of greatness.

Legal Inadequaoy of a Court appointee has
historically been a prineipal ground for the
rejectlion of a number of Supreme Court
nominees, President Grant withdrew the
nominations of George H. Williams of Oregon
and Caleb Cushing of Massachusetts after
public outeries based largely on their medi-
ocrity, Two of President Cleveland’s nomis
hees, Willlam B. Hornblower and Wheeler H.
Peckham, were rejected by the Senate largely
because they were felt to lack either the itn-
partlality or the stature necessary for the
Jjudiciary.

IIT, CARSWELL’S LACK OF JUDICIAL IMPARTIALITY

Although it may be true that most people
Including judges have biases of ohe sort or
another, it 1s Incumbent on a judge in ful-
filling his judictal funetion that he rise
above these biases and adopt a neutral pos-
ture as an adjudicator of the law, Yet Judge
Carswell through his decisions and hig other
uses of judicial power has seemed to eschew
the role of impartiality demanded of a judge.

When he waa gerving as a federal district
judge, Judge Carswell achieved the astonish-
ing record of reversal in a tremendous num-
ber of civll rights declsions, Fifteen times
Carswell was unanimously reversed on civll
rights cases by the Fifth Circuit Court of
Appeals.

Carswell’s 1948 election speech declaring
undying allegiance to the principles of white
supremacy is deplorable, but we fully recog-
nize that such ill-spoken words can be sur-
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mounted by men with a potential for growth,
The example of Justice Hugo Black comes
readily to mind, Judge Carswell during his
entire time of federal service, however, has
shown no growth efther in legal ability or in
sensitivity to the rights of black Americans,

In 1956 when he was serving asg & United
States atvtorney responsible for upholding the
rights of members of all races, G. Harrold
Carswell acted as an Ihcorporator of a pri-
vate club set up to take over the municipal
golf course to prevent its integration. Judge
Carswell’s recent dentals that he knew the
private ¢lub was set up to maintaln segrega-
tion seem disingenuous in the extreme.

More disturbing than the golf course In-
cident, however, has been the blatantly antl-
HNegro, anti-civl]l rights character of Judge
Carswell’s conduct on the federal bench. In
his letter of reply to Senate Judiclary Com-
mittee members who had queried him con-
cerning charges of aotivity on his part to
stifle civil rights workers, Judge Carswell
falled to msake any denlal of some severe
charges of fudiclal misconduct. He left un-
rebutted the charge that whlle he served in
Tallahassee as a federal district judge he
arranged with a local sherlff to rejall some
civil rights workers he had been crdered to
free by the Fifth Clrcult Court of Appeals,

The testimony before the Senate Judiciary
Committee suggested that in one case Judge
Carswell granted a writ of habeas corpus,
required the prisoners’ attorney to serve the
writ on the sheriff at the jail, then notified
the sheriff that he had remanded the case to
local jurisdiction so the prisoners could be
rearrested before they Ieft the jadl.

Other unrebutted testimony has alleged
that Judge Carswell commuted sentences of
civil rights workers for the purpose of pre-
serving illegal local practices. Faced with a
legal necesslty to overturn the convictions
of certain civil rights workers, Judge Carswell
allegedly advised the city attorney that if
he commuted their sentences to time already
served the matter would become moot,

Judge Carswell’s continuing involvement
as a charterer of a segregated Florida State
Univeralty Boosters Club, his passage of
property in 1966 under a raclally restrictive
covenant, and his telllng of o tasteless
“darky” joke as speaker at a recent public
gathering of the Georgls Bar Association are
all indications that G. Harrold Carswell has
not progressed appreclably beyond the views
expressed in his 1948 campalgn speech,

IV. THE CARSWELL NOMINATION I3 AN INSULT
TO SOUTHERN JURISPAUDENCE

Our opposition to the Carswell appoint-
ment in no way derives from the nominee’s
Southern origlh. A number of great towers
of our nation’s judiciary are Boutherners.
Buch men as Judge John R. Brown of Texas,
Elbert Tuttle of Georgla, Johh Minor Wisdom
of Louisiana and Frank Johnson of Alabama
all have displayed an unflinching devotion
to the Constitution of the United States and
have exhibited a moral courage of high de~
gree. Justice Hugo Black of Alabama has
established himself as one of the great jurists
of American history.

Both today and throughout ocur hation’s
history the South has produced frst-rate
legal minds. A Virginian, John Marshall, has
had as great an influence as any American
judge on the development of our legal insti~
tutions. The first Justice John M. Harlan
from Kentucky and Justice L. @. C. Lamar
from Missiesippi both demonstrated the high
potential of Bouthern legal scholarship.

In passing over so many well qualifled
Southern lawyers and jurists, the choice of
Carawell seems an insult to Southern juris-
prudence. Unhappily a man lacking in both
intellectual distinction and in judiclal fair-
ness s presented to the nation as representa-
tive of Southern jurisprudence

Conclusion:

Persuaded that G. Harrold Carswell lacks
either the intellectusl stature or the judtcial
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impartiality to qualify for a place on our na-
tion’s highest court, we urge the Republican
members of the Senate to uphold their
party’s best tradition by denying confirma-
tion to G. Harrold Carswell’s nomination thus
allowing President Nixon to submit the name
of a person who can command national re-
spect both for his or her falrness and legal
stature,

BRIEF SUMMARY OF REVERSALS OF JUDGE
CARSWELL

Judge Carswell has been reversed by the
Fifth Circuit Court of Appeals and by the
United States Supreme Court at least 33
times. A brief description of some of those
cases follows.

Augustus v. Board of Pub. Instr. of Escam-~
bria County, Fle, 185 F. 3upp 450 (1960).
Judge Carswell was unanlinously reversed by
the Fifth Clrcuit, 306 F. 2d 862 (1962) for
striking portions of Negro children’s com-
plaint asking integration of school faculties.
He held they had no standing to enjoin
teacher assignments baged on race, which he
said was like enjoining ‘“teachers who were
too strict or too lenient,” (p. 453), The Fifth
Circuit eriticized Carswell’s ruling: “Whether
a5 a question of law or one of fact, we do
not. think that a matter of such importance
should be decided on a motion to strike.
As well said hy the Sixth Circult: * . .
it iz well established that the action of
striking a pleading should be sparingly used
by the courts, . . . It is a drastic remedy
to be resorted to only when required for the
purposes of justice.'™ (p. 868)

In the same opinion, the Fifth Circuit
also uhenimously reversed Judge Carswell’s
school desegregation plan order of 1961, 8
Race Rel. L. Rep. 689, which was merely
to permit continued assignment of pupils
under Florida’s Pupil Assignment Law, which
the Fifth Circuit has twice held, In both
1969 and 1960, to be inadequate to meet the
Brown requirement, hecause it was “admin-
fstered . . . in a manner to maintain com-
Plete segregation in fact.” (p. 86D) After be-
ing reversed Carswell waited four months to
Implement the Fifth Circuit’s decision, then
postponed the effective date of the plan for
10 months or more,

Steele v. Board of Pub. Instr. of Leon
County, Fla., 8 Race RelL.Rep. 934 (1963),
decided by Judge Carswell 10 months after
the Augustus reversal, found him again ap-
proving assignments under the Pupil Assign-
ment Law, then thrice held inedequate by the
Pifih Circuit Court of Appeals, and making
token desegregation of only cne grade per
year beginning in 1963 despite the Fifth Cir-
cuit’s statement in Adugustus: “[If 1t 18 too
late to integrate for the 1962 year] then the
plan should provide for such elimination as
to the first two grades for the 1963 fall term.”
{p. 869, emphasis added) Two years after
Carswell’s 1963 order the Negro children
moved to have him speed up the plan in coms-
pliance with subsequent Supreme Court rui-
ings, and Carswell refused to reorganlze the
plan, telling their attorney, “it would just be
an idle gesture regardless of the nature of the
testimony.” The Fifth Circuit unanimously
reversed both of Carswell’s orders, 371 F.2d
305, tnstructing him to follow its subsequent
definitive Jeflerson rtuling extending the
earlier precedents.

Toungblood v. Board of Pub. Instr. of Bay
County, Fla., 230 F.Supp 74 {1964), two years
after the reversal in Augustus, was another
Carswell decision unanimously reversed by
the Fifth Circuit {No. 27683, Dec. 1, 1969), in
which he had permitted token desegregation
under the disapproved Pupil Assignment Law,
and even that delayed for 16 months. Carg-
well’'s plan allowed omly for so-called “‘free-
dom of choice” transfers during a five-day
registration perliod and parents would have to
come to the superintendent’s office during
working hours, His plan was again & grade-a-
year plan, violating the Fifth Circuit’s then
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one-month-old decision in Armstrong, 333
F.2d 47 (1964).

Subsequent motlons in Youngblood denied
by Carswell also violated precedents un-
mistakably clear at the time of denial. For
example, in 1965, when Carswell refused to
speed up his grade-a-year plan, such plans
had already heen clearly held unconstitu-
tional by the Third Circult (Evans, 281 F.2d
385 (1960)), Fourth Circult (Jackson, 321
F.3d 230 (1963}, Haynsworth, J., concurring),
sixth Circuit (Goss, 301 F.2d 184 (1962},
rev'’d on other grounds 373 U.8. 683) and
Eighth Circuit, and Carswell’s own Fifth Cir-
cuit Court of Appeals had held months
earlier, in Locketi, 342 F.2d 2256 (1966): “It
was then [after Celhoun, 377 U.B. 263 (1964) ]
beyond peradventure that shortening of the
transition period was mandatory.” (p. 277)
Similarly, after the Justice Department inter-
vened to support plaintiffis’ motlons to sub-
stitute effective methods in place of so-called
“freedom of choice” transfers, Carswell on
August 12, 1068 and April 3, 1969 approved
“freedom of cholce”—=all of this after the
TU.8. Supreme Court on May 27, 1968 held:
“The New Kent School Board’s “freedom-of-
choice’ plan cannot be accepted as a sufficient
step to ‘effectuate a transition’ to a unitary
system.” “, . . experience under ‘freedom of
choice’ to date has been such as to indicate
its ineffectiveness . . ." Green, 381 U.S. 430,
440, 441.

Wright v, Board of Pub. Insir. of Alachua
County, Fle., unreported, unanimously re-
versed by the Fifth Circuit (No. 27983, 1068)
repeats the story of Youngblood.

Singleton v, Board of Comm’rs of State In-
stitutions, 11 Race Rel. LRep. 903 (1964) was
another segregation decision by Carswell
unanimously reversed by the Flfth Clrcuit,
356 F. 2d 771 (1968). In a B9-word opinion he
held tbat inmates had no standlng to seek
desegregation of reform schools because be-
fore he had rendered judgiment they had
been released on conditional parole. The
Court of Appeals declsively rejected that no-
tion: *“The plaintifis’ probationary status
brings them well within the future-use re-
quirement for standing.” It relied on its own
Anderson decision, 321 F, 2d 649, rendered a
year before Carswell’s order.

Due v, Tallahassee Theatres, Inc., 9 Race
Rel.L.Rep. (1963), still another segregation
case in which Judge Carswell denied even
an evidentiary hearing, also resulted in
unanimous reversal by the Fifth Circuit, 333
F, 2d 630 (1964). In a suit seeking desegrega-
tion of theatres and alleging a consplracy be-
tween the theatres, the city and the sheriff,
Carswell dismissed the complaint as agalnst
the theatres and the city for failure to state
a Justiciable claim, and granted summary
judgment on the sheriff’s affidavit denying
that there was any conspiracy. The Fifth
Circuit held that both of his aotions plalnly
violated clear pre-existing law: “This Court
has repeatedly held that If the complaint al-
leges facts, which, under any theory of the
law, would entitle the complainant to re-
cover, the action may not be dismissed for
fallure to state a claim. Arthur H, Richland
Company v. Harper, 5 Cir.,, 302 F. 2d 324
[1962]. There is no doubt about the fact that
the allegations here stated a claim on which
relief could be granted, If the facts were
proved, See Lombard v. Louisiena, 373 U.S,
267 [May, 1963 (5 months before Carswell’s
decision)].” (p. 631) And on the issue of
granting summary judgment without a trial:
“There clearly remained issues of fact to be
determined on a full trial of the case. .. .”
(p. 633).

Dowicins v, Green, 285 F. Supp. 772 (1968)
was, as the Fifth Cireuit recognized in its
unanimous reversal of Carswell's grant of
summary Judgment for the defemdants, 412
F, 2d 644 (1989), & case similar to the well-
known Dombrowski v, Pfister, 380 U.5. 479
(1965). The pleintifis were Negro civil rights
workers, suing public officials and alleging
that the defendants had initiated prosecu-
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tions in bad faith to retaliate for and to chill
thelr exercise of constitutional rights in civil
rights activities. The public officials fled af-
fidavits, described by the Fifth Circuit as
“simply a restatement of the denials con-
talned in their answer . . . they set forth
only ultimate Iacts or conclusions . . . that
they did not enforce the laws against plain-
tiffs in bad faith,” (p, 648) Carswell held
that, “From the proofs here it is clear that
there was no harassment, intimidation or op-
pression . . ., and they are being prosecuted
in good faith. . . .” (p. 774) Onhce more, the
Fifth Circuit cited its own clear pre-existing
law on summary judgments in reversing
Carswell: “No facts were present so that the
trial Court could arrive at its own conclu-
sions. As discussed in Woods v. Allied Concord
Financial Corporation, (Del.}, 373 F, 24 733
(56 Cir. 1967), in summary judgment proceed-
ings, affidavits containing mere conclusions
have no probative value.” (p. 646)

In at least 10 habeas corpus cases, Carswell
wag unanimously reversed hy the Fifth Cir-
cuit for refusing to permit petitioners the
opportunity to prove facts they alleged,
which if proven would have clearly—under
then-existing ralings—entitled them to re-
lief, except perhaps in Beufve, below, Where
substantive law waa clarified In the interim,
The 10 caseés are llsted first, then discussed:

Meadows v. United States, 282 F.2d 942
(5th Cir, 1960);

Dickey v. United States, 345 F.2d 508 (5th
Cir. 1966);

Rowe v. United States, 345 F.2d 795 (5th
Cir. 1965) ;

Beujfve v, United States, 344 F.2d 958 (5th
Cir. 19065);

Bgker v, Wainwright, 391 F.2d 248 (5th
Cir, 1968);

Dawking v, Crevesse, 301 F.2d 921 (5th
Cir, 1968} ;

Brown v, Wainwright, 364 F.2d 153 (5th
Cir. 1068} ;

Cole v. Wainwright, 397 F.2d, 810 (6th Cir.
1968);

Harrlg v, Weinwrlght, 309 F.2d 142 (5th
1968); and

Barnes v. State of Florida, 402 F.2d 63 (5th
Cir, 1968},

Following iz some of the Fifth Circuit’s lan-
guage in its peremptory reversals, citing Cars-
well t0 controlling precedent:

Meadows: “We think that the allegations
of the motion, inartful though they be, are
sufficient to set forth the contention [that
mental illness voided effective waivers and
guilty plea]. His statements of prior determi-
nation of a mental illness takes the motlon
out of the category of frivolous claims and
requires a hearing. Bishop v. United States,
350 U.B. 961 [1966].”

Dickey: “the prisoner was entitled to an
evidentiary hearing, Gregori v. United States,
5 Cir., 243 F.2d 48 [1957].”

Rowe: The entire Fifth Circuit opinion
gtates: “The appellant sought relief under 28
U.8.C.A, § 2265 from a mail fraud conviction,
The distriet court denied relief. Merrill .
United States, 5th Cir. 1964, 338 F.2d 763, Te-
quires a reversal.” The Fifth Circuit’s order
then not only reversed and remanded, but
added the unusual directions to vacate the
conviction and sentence and dismiss the in-
dictment.

Baker; *“[Defendant] sought habeas corpus
relief in the district court om the ground
that he was denied the right to counsel on
tne appeal from this conviction. The court
denied relief without a hearing. ... In Ents-
minger v, Iowa, 1966, 386 U.S. 748 , . , the
Bupreme Court said: ‘As we have held again
and again, an indigent defendant is entitled
to the appointment of counsel to assist him
on his first appeal’ , . [T]he cause is re-
manded for an evidentiary hearing. ...”

Dawkins (the same Dawkins as in Cars-
well’'s summnary judgment reversal): “we
conclude that the Trial Judge erred In nst
granting a writ of haheas corpus at least to
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the extent of ordering appellants' release on
bail pending their appeal in the Fiorlda
courts. We ., . . direct the District Judge to
enter an order granting bail in the amount
of $1000. . ., "

Cole: The entir¢ Fifth Circult reversal
states: “The allegations of the petitioner are
of such a nature as to require a hearing un-
der 28 U.8.C.A. § 2243, It could not appear
from the application and the file supplied
by the state ‘that the applicant . . . [was]
not entitled’ to the writ.”

Barnes: “[Defendant] alleges coerclon of
a plea of gullty and ineffective assistance of
counsel, contending that court-appointed
counsel, whom he saw only for a few minutes
four days before trial and a few minutes
prior to trial, c¢oerced him into pleading
guilty, assuring him that a deal had been
made for shorter sentences. . .. If appellant’s
allegations as to what occurred at his ar-
ralgnment and sentence are found to be
tre, he 1s entitled to have the writ granted
and his conviction set aside. Holloway v, Dut-
ton, b Cir., 1968, 398 F. 2d 127 Roberts v.
Dutton, 5 Cir, 1968, 368 F. 2d 465. . . .”

In addition to the Fifth Circult’s frequent
unanimous reversals of Carswell for falling
even to hear the claims of civil rights and
habeas corpus petitioners, the appellate court
sharply rebuked his judgment for a bank
in a National Banking Act case, Dickenson
v. First National Benk, 400 F, 2d 548 (1968).
The issue was whether the bank's shopping
center receptacle and armored car messenger
service constituted illegal “branch banklng”
under Fiorida law. “The distriect court
granted judgment for First National stating
explcitly: ‘Florlda statute 659.06(1) (a) is
not operative or controlling in this instance.’
We conclude that in this instance Florida
law 18 operative and controlllng and re-
verse.” Carswell held that the lacking of in-
clusion of the bank’s activities in the words
of the federel statute (Sectlon 86(f)) ended
the matter, and ignored the reference of an-
other section to activities permissible under
state law. Of his dubious reasoning, the
Fifth Circuit stated: “Congress is in the de-
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fining business and is knowledgeable a8 to
how to immunize or deitnmunize an activity
from its statutory enguliment. In Sectlon
368(f) Conhgress provided only that the term
‘branch’ ‘sheail be held to include’. ., . Such
a provisionh is hardly adequate as 2 definition.
... If we construed Section 36(f) as permit-
ting paper evasions from state anti-branch-
ing laws, we would be letting the left hand
give and the right hand take away, Statutory
eonstruction has not fallen to such legalistic
depths. (p. 667, emphasis added)

FOOTNOTES

t A reversal 18 defined in this study to In-
clude an outright reversal, a vacation, a re-
mand, and an afirmance with major modi-
fleations. An affirmance is defined to include
an outright aflirmance, an affirmance with
minor modifications, a dismissal of an appeal,
and & denial of a writ of certiorari. The ulti-
mate disposition of the case rather than the
action alone of an intermediate appellate
court determined whether the result was to
be classified as an afiirmance or a reversal. It
also should be noted that the Carswell figures
are based on 84 of the nominee’s reported
decisions, believed to be all of his printed
district court opinions, The completeness of
this analysis might be confirmed if the
Justice Department made public its entire
file of Carswell opinions, Unfortunately the
Justice Department has not yet seen fit to
make available such a complete file.

2The B4 printed Carswell opinions were
calculated to the nearest tenth of a page.
Four hundred decisions of other district
judges were drawn randomly from Federal
Supplements spanhinhg the years 1958 to 1969.
These opinions were calculated also to the
nearest tenth of a page, In making all page
computations only the text of the opinion
wag counted. Headnotes were not counted as
part of the opinion.

8 These averages for all federal dlstrict
judges were derlved from sanother random
sampling of 80 opinions drawn from Federal
Supplements spanning the 19581060 perlod.
Citations for any reason are included in these
computations.

SUMMARY OF STATISTICAL STUDY OF PERFORMANCE OF JUDGE CARSWELL—JUDGES"
DECISIONS CONSIDERED, SAMPLE

All circuits 5th circuit only
400 decisions 100 decisions
(195669 ren- 400 appeals (1958-6% ran- 100 appeals
Carswell, ali  dom selection) ¢1959-69 ran- dom selection) (1959-69 ran-
44 decisions in district dom selection) in district dom selection)
8-69 courts printed to ell CA's courts printed 1o Sth Cir. C.A,
printed in F. in F, Supple- printed in  in F, Supple- printed in
Index, number, type of data Supplement ment F. 2d. ment N
I. Reversals:
umber .___________..__ . 1o
As percent of decisions ____._.. . ____._. 1L9
Carswell’s percent worse b m e meu vremermessmemnwes
IA, Reversals; intluding Rach and Mruska cases !
not printed:
Number. ... . & comven o ve o en on - i3
As percent of 152 decisions 21.6
Carswell's percentworseby . ieier cviceeeas
II. Reversals/appeals:
Mumber ... —— . 10/17 21104 1157400
Percent _ .. .. .. .. ... 58,8 20.2 28.8 24.
Garswell's percent worse by . e eecmmccaees +181 +104 +145 +126
11A, Reversals/appeals including Rawh and Hruska
cases 1 not printed:
Nomber.__. . - ... ..., . 33/85 21{104 1157400 6/25 26/100
Percent ... .. .. IR, 38.8 0. 2 28.8 4.0 26.0
Carswell's percentworseby. ... _.__ . _._ ___...... +81 +35 +62 +49
11, Authority value:
Cite frequency/1958-63 cases . _.._____ 1.80

Percent greater than Carswell
Cite frequency/1964-69 cases .
Percent greater than Carswell _.
IV, Use of authority:
Case cites per opinion -
Percent greater than Carswell _
Secondary source cites/opinion
Parcent greater than Carswell . .
V. Elaboration of opinions:
Page length per opinion _ -
Percent greater than Carswell

112 of the 15 reversals by the 5th Cir. C. A. in civil rights and habeas corpus which were meantioned in the testimony of Jeseph L.

Rauh, Jr., had no printed opinion helow by Carswell: 44 additional
Senator Hruska's memo.
2 Sample was 80 random printed district court cages.

appeals of eriminal trials and 12 more habgas eppeals were in
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Mr, BAYH, I was impressed by the
fact that Louis Pollak, distinguished
dean of the Yale Law School, looked at
the credentials of this nominee and said
that, in his judgment, to quote Dean
Pollak, he has more slender credentials
than any other nominee for the Supreme
Court put forth in this century.

It is true, as Judge Carswell’s support-
ers have pointed out, that he has been
& practicing attorney, a Federal prose-
cutor, and a Federal court judge. For
appointment to the Supreme Court, how-
ever, mere length and variety of service
is certinly not & substitute for distinc-
tion—and yet that is what President
Nixon promised the country his “strict
constructionists” would be—not only
strict constructionists, but men of dis-
tinction,

There are many such men jn the
South if, as the President seems to be-
lieve, this appointment must be based on
geography. I would note, for anyone who
cares to pursue it, the list of these emi-
nent jurisists in the individual views in
the report from the Commitiee on the
Judiciary. The Senator from Maryland
(Mr, T¥nings) lists several southern ju-
rists and southern lawyers, the Senator
from Maryland being a lawyer who prac-
ticed in the fourth circuit, and & member
of the Judiclary Committee, who would
be qualified not only as strict construc-
tionists but as men of distinction.

Prof. William Van Alstyne, one of the
most eminent legal scholars in the South
and a supporter of Judge Haynsworth,
testified, however, that there was noth-
ing In Judge Carswell’s record to “war-
rant any expectation whatever that he
could serve with distinction on the Su-
preme Court of the United States.” And
more than one dozen members of the
University of Virginia Law School fac-
ulty, after studying Judge Carswell’s
record, described his abilitles and judi-
cial service as “sadly wanting.”

It seems to me that the general assess-
ment is that in his truly second-rate
career as a Federal district judge, it is
obvious that Judge Carswell has failed
to exhibit any of those qualities the late
Justice Frankfurter described as essen-
tial for service on the Supreme Court.
After 15 years of distingulshed service on
the Court, Frankfurter himself con-
cluded that a Judege “should be com-
pounded of the faculties of the historian
and the philosopher and the prophet.”
No one has yet been audacious enough
to claim any of these qualities for Judge
Carswell. In fact, even his most ardent
supporters have been unable to point to
one contribution he has made to the law;
none have cited his opinions as worthy
of recognition.

Even Professor Moore of Yale, in his
statement supporting the Carswell nomi-
nation, failed to mention a single Cars-
well decision as worthy of note. For the
leading student of Federal practice to
omit any reference to Judge Carswell’s
judicial record is, to my mind, an omis-
sion of great slgnificance. It tells us, in
effect, that there is nothing in Judge
Carswell’s record worthy of mention, as
far as the contributions he made while
sitting on the Federal district bench are
concerned.



March 16, 1970

Interestingly, a close look at Judge
Carswell’s decisions reveals him to be
not a strict constructionist but an ac-
tivist. As his 17 unanimous reversals in
civll rights and habeas corpus cases In-
dicate, Judge Carswell has not adhered
to a striet construction of the law of the
land in civil and human rights cases, but
has used his judicial office to advance
his own personal racial and social phi-
losophy—and to deny to defendants in
his court the basic constitutional rights
of equal protection and due process.

Mr. President, this nomination is an
affront to the Senate, to the Supreme
Court, and to the finest ideals of the
American people. I do not hesitate to
call upon my colleagues, therefore, to
deny confirmation. An examination of
the record could lead them to no other
conclusion,

Mr, EASTLAND. Mr, President, will
the Senator yleld?

Mr, BAYH, I am happy to yleld to my
committee chairman.

Mr. EASTLAND. The Senator men-
tioned some cases in which he said that
Judge Carswell was reversed by the fifth
circult. Does the Senator know that most
of those cases were reversed on decisions
of the fifth circult decided after Judge
Carswell had ruled?

Mr. BAYH. I think it is rather obvious
that the circult court could not decide
to overrule a Federal district judze until
after the district judge had made his
decision,

Mr, EASTLAND. No; that is not what
I am saying. In at least a majority of
those cases, it is my understanding that
after Judge Carswell’s decision, the fifth
circuit, In other cases, had decided the
law was different.

What I am saying is that his ruling
originally was in line with what the law
was, as interpreted by the fifth circuit.

I know those are Ripon Society de-
cisions that my distinguished friend has
cited. One of the cases he decided, where
he was overruled, was the Wechsler case,
which went on to the Supreme Court of
the United Sitates, and the Supreme
Court overruled the fifth circuit and de-
cided Judge Carswell was right.

I say that in simple justice to Judge
Carswell, and to keep the record clear.

Mr, BAYH, If the Senator will vield
back to me——-

Mr. EASTLAND, I cannot yield back,

Mr. BAYH. Then I might just inter-
rupt long enough to make one observa-
tion. Inasmuch as the Senator is point-
ing out that in some of these cases the
fifth circuit made new law, and that is
why Judge Carswell was out of step, I
might, suggest that the Wechsler case was
one where the fifth circuit made new law,
and thus Judge Carswell was out of step
with the fifth circuit at the time the
fifth circuit decided it.

Mr., EASTLAND. Yes; but the SBupreme
Court upheld Judge Carswell’s decision.
It was the law at the time he ruled, He
was reversed by the fifth circuit on the
basis of new law, and the Supreme Court
corrected it, and sustained Judge Cars-
well,

Just in simple, ordinary justice to
him—and I think on the Senate floor
every nominee should receive a straight
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deal—in a substantial number, even In
most of those reversals, Judge Carswell’s
decisions were in line with the decisions
of the fifth circuit at the time he made
them. That decision had bheen changed,
or the law had heen changed, hy the
fifth ¢ircuit by the time the decision got
from Judge Carswell to the fifth circuit.

Mr. BAYH. I appreciate our distin-
guished chairman, my friend the Senator
from Mississippi, adding his thoughts to
the statement of the Senator from In-
diana. I would not want the Ripon So-
ciety held to account for the assessment
that the Senator from Indiana is making
of these cases. I put their interpretation
into the REcorp 80 that everyone would
have a chance to compare it with the
statement the Senator from Indiana Is
about to make on his own.

Mr. EASTLAND. No; I asked the Sen-
ator a question. I asked him if his figures
on Judge Carswell’s reversals in the ¢ol-
loquy with the distinguished Senator
from Louisiana were not compiled by the
Ripon Society.

Mr. BAYH. The figures that I had were
figures that were established long before
the Ripon Society report was published.

I appreciate the fact that our chair-
man is adding his thoughts to the matter,

Mr. EASTLAND. Anyway, the figures
given by the Senator were misleading.

Mr. BAYH, I respectfully suggest that
I do not think they are misleading at
all. What the figures were designed to
do was to try to give us some feeling
for Judge Carswell’s ability to wrestle
with the interpretation of the Constitu-
tion and the law of the land as ¢om-
1l)na.mmd to various cases that came before

The matter of the circuit court, and,
indeed, the Supreme Court deciding new
law is a matter that confronts all judges,
but I think some rather interesting com-
parisons c¢an be made.

The average rate of reversal for all
judges throughout the country is 20 per-
cent. In other words, the average Fed-
eral district judge is going to be re-
versed 20 percent of the time. In the
fifth circuit, the average percentage of
reversal is 24 percent of the time. But,
interestingly enough, Judge Carswell was
reversed by the fifth circuit 59 percent
of the time—about 2.5 times the average
reversal rate can be attributed to Judge
Carswell, as compared to all of the other
district judges in the fifth clrcuit.

Mr. EASTLAND. That is exactly what
the Senator said, and that is exactly
where my friend put his foot in it.

Mr. BAYH. I hope my chairman will
help me pull my foot out of 1t, then,

Mr. EASTLAND. In a majority of
those decisions, when they were made
by Judge Carswell, he was applying what
the fifth circuit had said the law was.

Mr. BAYH. Would my chairman—

Mr. EASTLAND. Wait just & minute,
now. To the facts in the case; and when
the case got to the fifth cirvcult for de-
cision, they had changed the law,

Then the Wechsler case went on to
the Supreme Court of the United States,
and they overruled the fifth circuit and
sald Judge Carswell was right,

Mr. BAYH. Is my distinguished chair-
man, who is such an ardent student of
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the fifth circuit, suggesting that the
fifth circuit is changing the Iaw relative
to just those ecases in which Judge Cars-
well gits?

Mr. EASTLAND, The Attorney Gen-
eral of the United States tocld me one
time that the fifth circuit was the most
liberal circuit in the United States, I
know some of the judges change the law
as they desire,

Mr. BAYH. The question I was trying
to develop was that I am not quite willing
to accept the glowing plaudits that the
Senator from Mississippi gives to the
fifth ecircuit relative to their philosophy.
Butf, given that case, does the Senator
feel they are more libersal in dealing with
Carswell cases than they are in dealing
with cases of all the other judges in the
district? Why is it, if that is the case,
that they reverse Carswell twice as often
a5 the average of any of the other judges
in the fifth circuit?

Mr. EASTLAND. What is the basis of
the flgures?

Mr. BAYH. The basis is the total num-
bers of reversals in the fifth circuit.

Mr. EASTLAND. I say, what is the
basis of those figures?

Mr. BAYH. Looking at the cases and
the number of times his decisions were
reversed.

Mr, EASTLAND, Who compiled them?

Mr. BAYH. The Library of Congress.

Mr. EASTLAND. I have just explained
it in simple justice to Judge Carswell, In
most of those cases, when he rendered
a declsion, his decision was In line
with the way the fifth circuit had inter-
preted the law. They had decided other-
wise when the case got to the fifth
circuit.

Mr. HRUSKA. Mr. President, will the
Senator yield?

Mr. BAYH. I yield.

Mr. HRUSKA, Numerically, how many
cases are involved? Does the Senator
have that information?

Mr. BAYH. That will be in the REcORD
with the entire Ripon Society paper.
The Senator from Nebraska, inasmuch
as he is a strong supporter of the dist'n-
guished nominee, perhaps has a better
idea of how many cases he sat on than I
do.

Mr. HRUSKA, The Senator from Ne-
braska has read the record and has his
own conception pof what the percentage
is in which the nominee was sustained
and reversed. Here comes a new figure,
which I cannot identify. I presume that
in due time the Senator from Indiana
will put in the Recorp the bhasis for that
statement.

But I should like to call the attention
of the Senator from Indiana to this prop-
osition: The judge, when he was district
judge, sat in judgment upon and dis-
posed of a total of some 4,500 cases—
2 000 civil cases and 2,500 criminal cases.
Approximately 100 of them are found
in the printed reporis of the West Pub-
lishing System and in the official reports.
A small fraction of a district judee’s
opiniong appear in the printed reports.
The fact is that tha ultimate decision of
reversal or of being upheld does not nec-
essarlly indicate the nature of a judge’s
rulings.

The further fact is, as the Senator
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from Mississippi pointed out, that in
many of the cases—very likely in most
of them—when they were rendered by
Judge Carswell they were In keeplng
with the law of the land, as Indicated
either by the Supreme Court or by the
fifth circuit or by the statutes that gov-
erned. There have heen some Supreme
Court decisions that reversed the Su-
preme Court itself. There have been
cases In which the fifth circuit, which
reversed Judge Carswell, was reversed
by the Supreme Court.

So when we get into a numbers game,
Mr, President, we all know the story,
that figures can be used to prove a lot
of things. It will be with interest that
the Senator will await the production of
that list of cases and the number of
them,

Mr. BAYH. I think the Senator from
Nebraska has helped to substantiate the
adage that statistics can be used to prove
a number of things, because he is look-
ing at the same statistics the Senator
from Indiana is looking at, and we are
coming to entirely different conclusions.
The figures the Senator from Indiana is
referring to are the number of cases
that have been appealed; and consider-
ing Judge Carswell's cases that have
been appealed, the Senator from Indiana
arrives at the statistics given in the dis-
cussion with our distinguished commit-
tee chairman.

Of course, I would be the first to sug-
gest, that any circult court, or the Su-
preme Court itself, from time to time
does change the law, But it seems to me
that no court would change the law any
more often for one judge than for an-
other, and therefore equally qualified
Jjudges should in theory be reversed the
same proportion of the tlme. Interest-
ingly enough, this iz not the case with
the President’s nominee,

Mr. HRUSKA, Mr. President, will the
Senator yleld further?

Mr, BAYH. I yield.

Mr. HRUSKA., Has the Senator given
figures on the criminal cases decided by
Judge Carswell that were appealed, and
the record thereon?

Mr. BAYH. The Senator has not got-
ten into the area of criminal cases in
detall, although these statistics include
criminal cases. He would be glad if the
Senator from Nebraska would supply
more detail. Perhaps the Senator did
that in his remarks today. Unfortunate-
1y, I did not hear the Senator’s remarks.

Mr. HRUSKA. I had them in my re-
marks today. On page 319 of the hear-
ings is the list of 36 affirmances in c¢rim-
inal cases decided by Judge Carswell, and
only eight reversals. That is a pretty
good record, Mr. President.

1I. PERSONAL AND POLITICAL BACKGROUND

Mr. BAYH. In 1948, while a candidate
for the Qeorgia State Senate, Judge
Carswell delivered an undeniably racist
speech. He spoke forcefully of his belief
“that segregation of the races is proper
and the only practical and correct way
of life in our States.”

He also said:

I have always 80 believed and I shall ale
ways 50 act, I shall be the last to submit to
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any attempt on the part of anyone to break
down and to weaken this firmily established
policy of our people,

If my own brother were to advocate such
a program, I would he compelled to take
issue with and to oppose him to the lmits
of my ability.

I vield to no man as a fellow candidate,
or as a fellow citizen in the firm, vigorous
belief in the principles of white supremacy,
and I shall always be so governed.

That was 1948, only 22 years ago. I
suppose all of us would be somewhat tol-
erant and hopeful that, with the passage
of time, such thoughts and philosophies
and ideals might change, hopefully for
the better. But I think it is most inter-
esting, in addition to pointing out that
that was 22 years ago, to point out what
was happening 22 years ago. It was at a
time when the national leadership of
Carswell’s party was attempting to enact
President Truman’s civil rights program.
That was 1948, 6 years before Brown, as
Carswell has said in defense of the
speech, but 60 years after Plessy against
Ferguson had held separate but equal to
be thelaw of the land.

Shortly after the President submitted
Judge Carswell’'s name to the Senate, a
reporter uncovered the 1948 speech, It
was sald, in defense of the judge, that
the speech was made in the heat of a
political campaien, and, therefore,
should be discounted as political rhet-
oric. Others have advanced the so-called
redemption theory, which holds that
Judge Carswell indeed spoke of, and
might even have believed in, white su-
premacy in 1848, but what has he said
and done since? That is the standard his
supporters seek to apply. That is the
standard Judge Carswell himself has
asked us to apply.

After espousing that standard, Judge
Carswell stated unequivocally:

There 15 nothing in my private life, nor Is
there anything in my public record of some
17 years, which could possibly indicate that
I harbor racist sentiments or the insulting
suggestion of racial superlority. I do not so
do, and my record so shows,

I have sought to apply that very same
standard, hoping that Judge Carswell’s
deeds would match his words. I certalnly
like to helieve In the redemption theory.
I like to believe that each and every one
of us is a bit better today than he was
yesterday, and that we will try to be even
better tomorrow. Bui, unfortunately, I
found nothing in Judge Carswell’s sub-
sequent personal and professional life
that would indicate he ever renounced
his belief in racial superiority. There is,
in fact, throughout Judge Carswell’s pri-
vate and public career a not-too-subtle
pattern of conduct that only confirms his
1948 views. He may not have been as elo-
quent or vociferous in later life, but his
private actions, his judicial demeanor,
and his incredible record of 17 unani-
mous reversals in civil rights and habeas
corpus cases show him to be as completely
and totally insensitive to human rights
in the 1950’s and 1960’s as he was in 1948.

Mr. HRUSKA, Mr. President, will the
Senator from Indiana yield for a ques-
tion:?

Mr. BAYH, I yield.
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Mr. HRUSKA. Would the Senator con-
sider that Judge Carswell’s active par-
ticipation with a group that founded a
law school for Florida State in Talla-
hassee, in which there was insistence by
Judge Carswell upon a completely open
policy, that there would be open doors to
members of all minorities of all races,
colors, and creeds, not only from his
State but from the country at large,
would that be considered in any way an
indication that he still believes as he
spoke in 1948, or would it, in all fairness,
considering the very hish degree and
high quality of evidence to the effect that
he has repudiated that 1948 statement?

Mr, BAYH, If the Senator could be
more specific as to where, when, and how,
the Senator from Indiana could perhaps
answer that question more intelligently.

Mr. HRUSKA. The remarks I made
earlier this afternoon cover the testlimony
which is in the record, by Prof. James
William Moore, sterling professor of law
at Yale Unlversity, a man with 35 years’
experience as a teacher and also of prac-
tice. He is a recognized authority. He ap-
peared personally hefore the Judiciary
Committee and testified in regard to his
activities as a consultant to this group of
founders of the law school at Florida
State in Tallahassee, and it was over a
sustained period of time that he did that
work, free, gratis, in an effort to try to
form that college.

He testified on the quality of work
that was done and the activities in which
Judege Carswell participated. The testi-
mony is there. He did say this during
the course of his testimony:

I was impressed with his views on legal
education and the type of school! that he
desired to establish; a school free of all
racial discrimination—he was very clear
about that; one offering both basic and
higher legal theoretical training; and ome
that would attract students of all races and
creed and from all walks of life and sections
of the country. Judge Carswell and his group
gucceeded admirably,

Then the professor proceeded to de-
scribe some of the excellent academic
results which fiowed from the early
years of the university and they have
become increasingly successful since.

Mr. President, repeatedly we hear it
said that there has been nothing in the
record repudiating Judge Carswell’'s 1948
statement.

I submit that when he repudiated that
statement, as he did in open commijttee
hearing, and wrote it in a letter after-
ward, that this was supplementing a ca-
reer as a judge and a lawyer in which he
has repeatedly repudiated that 1948
speech, not only the law school being
formed but his implementing of a jury
selection system long before there was
a Federal statute on the subject, in which
there was an effort made to adopt the
program later incorporated into the Fed-
eral statute of the 90th Congress for the
selection of jurors in a way to get away
from racial discrimination. Those two
acts helped to put to rest the question of
repudiation any of the words and spirit
of that 1948 speech.

But some people are so intent upon
remaining back in 1948 that they refuse



March 16, 1970

to open their minds to the high excel-
lence and quality of evidence of this type.
I suggest that for the consideration of
the Senator from Indiana.

Mr. BAYH. Mr. President, I ask unan-
imous consent to have printed in the
Recorp the document included on page
294 relative to the Washlngton Research
Project Action Council’s assessment of
whether this jury system indeed was
discriminatory or nondiscriminatory.

The PRESIDING OFFICER. Without
objection, it is so ordered.

There being no objection the document
was ordered to be printed in the Recorp,
as follows:

WASHINGTON RESEARCH PROJECT AcTIoN
CounNciL MEMoRANDUM—FEBRUARY 1, 1970

Re raclal discriminsation in Judge Carswell’s
system of sclecting persons for jury serv-
ice.

To: Marian W. Edelman.
From: Richard T, Seymour,

In 1068, Judge Carswell adopted a plan for
the selection of persons for jury service in
the Northerm District of Florlda which has
resulted In gross racial discrimination In
every one of the four Divisions of his district.
Moreover, it 18 clear that this result could
easily have been predicted from information
svallable to him at the time. His fallure to
take action to correct this discrimination is
in clear violation of a Federal statute passed
several months before he adopted the plan.

On March 27, 1968, the Jury Selection and
Service Act of 1968 was enacted? It required
4 number of sweeping reforms in the methods
used by Federal district courts for selecting
Jurors for grand juries and trial juries. One
of the primary goals of the legislation was
to ensure that black citizens and members
of other minority groups would be falrly
represented on grand juries and trial jurles
in the future.?

The Act provides that jury lists shall he
compiled by selecting names on a random
basls from either lists of actual voters or of
registered voters of the political subdivision
within the district., But where reliance on
only these sources of names will result in the
disproportionate exclusion of racial or other
minorities, a district court is required by the
Act to turn to other sources of names in
order to achieve a reasonable cross-section of
the community.s

The Act requires all Federal district courts
to draw up plans showing the exact manner
in which lists of potential jurors will be
compiled and members of juries selected
from the lists, Under the plan ordered into
effect by Judge Carswell on September 12,
1068, a grossly disproportionate number of
black ecltlzens will, regardless of thelr qual-
ifications, be excluded from consideration in
drawing up the jury lists.4 :

Judge Carswell’s plan provides for the se-
lection of names on a random basis from
lists of registered voters, and no provision has
ever been made for using supplementary
sources. In each of the four Divisions of the
Northern District of Florida, statistics avail-
able t0 Judge Carswell at the time he adopted
the plan show that, compared with the sta-
tistics for whites, relatively few black citi-
zens Of voting age are registered to vote.
Considering the proximity of the coun iles
in the Northern District to Alabama and
Georgin, and the pervasive history of voting
discrimination throughout this area, the
atatistles could scarcely have been sur-
prising,

In accordance with the plan? the Clerk of
Judge Carswell’s court sent out question-
nalres to persons on the jury list late in
1968, When the completed gquestionnalres
were tabulated, it was apparent that the
system adopted was working in a groasly
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discriminatory fashion in each one of the
four Divislons in the Northern District of
Florida. Hot even then, however, did Judge
Carswell take any remedial action.

GAINESVILLE DIVISION

The Gainesville Division is composed of
Alachua, Dixie, Gilchrist, Lafayette and Levy
Counties. There were 40,225 white persons
and 12,165 nonwhite persons in the voting-
age population in 1960, and there were 36,456
registered white voters and 6,296 registered
nonwhite voters in these counties in 1968.
Assuming that the increases and decreases
in voting-age population in these counties
since 1960 has been roughly proportional be-
tween the two races, 90.6% of the white vot-
ing-age population is registered to vote and
therefore eligible to serve on Federal juries,
but oniy 58.8% of the nonwhite voting-age
populstion is eligible? More directly, Judge
Carswell’s plan disqualifles only 9.4% of the
whites of voting age from consideration for
jury service, but disqualifies 41.29% of the
nonwhites,

The results of the official questionnaires
sent out and returned to the Clerk of Court
show that the racial disparity shown above
actuslly affected the composition of the jury
list, 1,468 whites and 199 blacks were se=
lected under Judge Carswell’s plan.” After
deducting the names of those exempt or ex-
cused from jury service and the names of
those who are unqualifled, 1,044 gqualified
white persons and only 149 qusalified black
persons were placed on the jury lst. If Judge
Carswell’s plan had used nondiscriminatory
sources of hames, 415 qualifled black persons
would have been placed on the jury list,

MARIANNA DIVISION

The Marianna Division 1s composed of Bay,
Calhoun, Gulf, Holmes, Jackson and Wash-
ington Counties. There were 65,152 white
persons and 13,344 nonwhite persons in the
voting-age population In 1980, and there
were 55,805 registered white voters and
8,361 registered nonwhite voters in these
counties in 1968. Assuming that the in-
creases and decreases in voting-age popula-
tion in these counties since 1060 has been
roughly proportional between the two races,
82.7% of the white voting age population ls
reglstered to vote and therefore eligible to
serve on Federal furles, but only 62.7% of
the nonwhite voting-age population 1s eligi-~
ble. More directly, Judge Carswell’s plan dis-
qualifles only 17.3% of the whites of voting
age from consideration for jury service, but
disqualifies 87.8% of the nonwhites.

The results of the officlal questionnalres
seht out and returned to the Clerk of Court
show that the racial disparity shown above
actually affected the composition of the jury
Iist, 1,608 whites and 181 blacks were se-
lected under Judge Carswell’s plan. After de-
ducting the names of those exempt or ex-
cused from jury service and the names of
those who are unqualified, 1,214 qualified
white persons and only 133 qualified black
persons were placed on the jury list. If
Judge Carswell’'s plah had used nonhdiscrimi-
natory sources of names, 246 qualified black
persons would have been placed on the jury
list.

PENSACOLA DIVISION

The Pensacols Division 1s composed of
Escambia, Okaloosa, Banta Rosa and Walton
Counties. There were 130,172 white persons
and 22,306 nonwhite persons in the votlng-
age population in 1960, and there were 104,~
105 registered white voters and 15,143 reg-
istered nonwhite voters In these ¢countles in
1968. Assuming that the Increases and de-
creases lh voting-age population In these
counties since 1960 has been roughly propor-
tional between the two races, 80.0% of the
white voting-age population i3 registered to
vote and therefore eligible to serve on Fed-
eral juries, but only 67.9% of the nonwhits
voting-age population 1s eligible. More di-
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rectly, Judge Carswell’s plan disqualifies only
20.0% of the whites voting age from con-
sideration for jury service, but dlsqualifies
32.1% of the nonwhites,

The results of the official questionnaires
sent out and returned to the Clerk of Court
show that the racial disparity shown above
actually affected the composition of the jury
list. 2,266 whites and 262 blacks were selected
under Judge Carswell's plan. After deducting
the names 0f those exempt or excused from
jury service and the names of those Who are
ungualified, 1,638 qualified white persons and
only 215 qualified black persons were placed
on the jury list. If Judge Carswell’s plan had
used nondiscriminatory sources of names,
315 qualified black persons would have been
placed on the jury list.

TALLAHASSEE DIVISION

The Tallahassee Division is composed of
Franklin, Gadsden, Jefferson, Leon, Liberty,
Taylor and Wakulla Counties, There were
54,620 white persons and 30,679 nonwhite
persons in the voting-age population in 1960,
and there were 48,602 registered white voters
and 15,532 registered nonwhite voters in
these counties jin 1968, Assuming that the in-
creases and decreases in voting-age popula-
tton in these counties since 1860 has been
roughly proportional between the two races,
91.0% of the white voting-age population is
registered to vote and therefore eligible to
serve on Federal juries, but only 560.8% of the
nonwhite voting-age population is eligible.
More dlrectly, Judge Carswell’s plan dis-
qualifies only 9% of the whites of voting age
from consideration for jury service, but dis-
qualifies 49.4% of the nonwhites.

The results of the official questionnaires
gsent out and returned to the Clerk of Court
show that the racial disparity shown above
actually affected the composition of the jury
list. 1,643 whites and 413 blacks were selected
under Judge Carswell’s plan, After deducting
the names of those exempt or excused from
tury service and the names of those who are
ungualified, 1,215 qualified white persons and
only 301 qualified black persons were placed
on the jury list, If Judge Carswell’s plan had
used nondisoriminatory sources of names,
682 qualified black persons would have been
placed on the jury list.

FOOTNOTES

1Pub, L, 90-274, 82 Stat. 53.

28ec. 101 of the Act, codifled as 28 U.S.C,
secs. 1861 and 1862 provides:

“Section 1861, Declaration of policy.

“It 1s the policy of the United States that
all litigants In Federal courts entitled to
trial by jury shall have the right to grand
and petit juries selected at random from a
falr cross seetion of the community in the
district or division wherein the court con-
venes. It 1s further the policy of the Unlted
States that all citizens shall have the oppor-
tunity to be considered for service on grand
and petit juries in the district courts of the
United States, and shall have an obligation
to serve as jurors when summoned for that
purpose,

“Sectlon 1862. Discrimination prohibited:

“No c¢itizen shall be excluded from service
as a grand or petit juror in the district courts
of the United States on account of race, color,
religion, sex, hational origln, or economic
status.”

The House Report further confirms this
purpose:

“More important, random sgelection elim-
inates the key man system and insures that
jurors will be selected without regard to race,
wealth, political affiliation, or any other im-
permissible eriterion.”

H. Rept, No. 1078, 19068 U.S. Code Cong. &
Adm, News 1972, 1974 (footnote omitted).

3 This provislon, codifled as 28 U.8.C. see,
1863 (b), provides in part:

“Section 1863, Plan for random jury selec-
tion:
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“(b) Among other things,
shall—

“{2) specify whether the names of pro-
spective jfurors shall be selected from the
voter reglstration lists or the llsts of actual
voters of the political subdivisions within
the district or division. The plan shall pre-
scribe some other source or sources of names
in addition to voter lists where necessary to
foster the policy and protect the rights se-
cured by sections 1861 and 1862 of this
title = » &»

The House Report leaves no room for doubt
that thls provision i mandatory:

“The bill requires thet the voter lists be
supplemented by other sources whenever they

such plan
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do not adequately reflect a cross section of
the communlty * * *,

“The voting list need not perfectly mirror
the percentage atructure of the community.
But any substantial percentage deviations
must be corrected by the use of supplemen-
tal gources * *

H. Rep. No. 1078, 1968 U.8, Ccde Cong. &
Adm, News 1792, 1794,

41 A copy of Judge Carswell’s plan has been
attached as Appendix A. There have never
been any modifications of the plan attached.
Although the Act was approved on Mareh 27,
1968, it would be unfalr to criticize the delay
between that date and the adoption of this
plan, since sec. 104 of the statute only re=
quired that & plan be in effect by December
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22, 1968. The drawing of names for the jury
list wag actually carried out 1n Novernber.

% See the plan, Appendix A, at pp. 4-b.

¢ These statistics are taken from Tables A
and B below.

T The Clerk included in his tabulation only
questionnalres returned by December 23,
1968. The vast majority had been returned
by that time. The Clerk’s office informed me
that they considered the persons who falled
to designate thelr race In the questionnalre
as having the same racial proportion as those
who did designate thelr race. Only those who
did designate their race have been included
in the figures used in this memorandum.

A tabulation of these resulls for each Di-
vision has been attached as Table O.

TABLE A.—1968 VOTER REGISTRATION STATISTICS FOR THE 22 COUNTIES IN THE NORTHERN DISTRICT OF FLORIDA

Pereentage of the vot-
ing-age population

Percentage of the vot-
ing-age population

1960 voting-age Registered volers, who are registered 1960 voting-age Registered voters, who are registered
population 1968 voters population 1968 voters
County White Nonwhite White Nonwhite White Nonwhite County White Nonwhite White Nonwhile White  Nonwhite
Alachua. .. ... 30, 555 9,898 251534 5, 081 83.6 5.3 [ Leon.. . cocoinin ace ane 28,241 12,322 36,599 6,902 94.2 56.90
Bay.--. 31,940 4,964 22,747 3,033 7.2 611 | Lewy ... . wee oo 4,483 1,568 1,294 595 95.8 3.9
3,434 582 3,674 366 100+ 62.9 [ Liberty _______ ____ 240 1,940 211 100+ 87.9
DIXI€ oo e ceeeccmranan 2,138 363 2,981 396 1004 1004 | Okaloosa_ ... 2,097 23,569 1,073 76.5 5L.2
I . 76,688 18,041 59,511 12,593 71.6 69.8 | Santa Rosa.. 1,082 13,186 726 89.6 67.1
779 3,477 531 1004 68.2 | Taylor...... 1,74 5,961 1,090 100+ 63.2
12,261 6,655 4,610 56.8 37.6 | Wakulla__..... 753 2,650 694 1004 92,2
154 1,89 36 1004 55.8 | Walton ..... 1, 086 7,839 751 98.5 69.2
1,138 3,861 693 92,0 60.9 | Washington 1,021 5,799 833 1004 8.5
249 6,465 179 100+ 7.9
- 5,390 1,349 3,207 80.6 5.5 Total for northern
Jefterson_ oo oot 2,383 2,600 2,410 1,494 100+ 57,5 district. oo oceeeen 290,169 78,464 244,147 45,332 84,1 §7.8
Lafayette.. . ___._._._.._.. 1,53% 152 1,781 138 1004 90,8

1 All Rgures in this tabIe, elcapt the totals, have been taken directly from Voter Registration in
the S ouﬁ 1968, a p of the voter education project of the Southern Regional

Council. The pages from which this information has been taken, and the pages with explanatory
notes, have been duplicated and attached. | have prepared the ‘totals mysel

TABLE B.—1966 YOTER REGISTRATION STATISTICS FOR THE 22 COUNTIES IN THE NORTHERN DISTRICT OF FLORJDA 1

Percentage of the vot- Percentage of the vot-
ing age population . . ing age populatien
1980 voling-age Registerad woters who are registered 1960 voling-age Registered votars who are registered
County popalation (October 1966) voters County population (October 1966) voters
White Nonwhite White Nonwhite White MNonwhile White Nonwhils White Nonwhita White Nonwhite
30,555 9,898 25,595 6,216 83.8 628 | Lo o oo 28,241 12,322 25,896 7,331 9L.6 59.5
31,940 4,964 23,587 3,345 73,3 67.4 | Levy.__ , 183 1,568 3,910 BE3 87.2 31
3, 434 582 4,007 390 1004 67.0 | Liberty_.. 1,525 240 2,088 177 100+ 73.8
2,138 363 1 370 1004 1004 | Okaloosa __ 30,816 2,097 24,140 1, 349 78.3 64.3
76,688 18, 041 59,197 13,57 7.2 75.2 | Santa Rosa_ 14,710 1,082 13281 765 90.3 0.7
3,1 3,423 533 1004 68.4 1 Taylor____ ... ___...... , 454 1,724 5,393 974 98.9 5.5
11,711 12, 261 B, 557 4,620 56.0 3.7 | Wakulla___ . __ _______. 2,120 153 2,684 602 1004 14.9
1,51 154 1,83 88 100. 0 57.1 | Walton _ ____. .- 7,958 1,086 7,909 862 99,4 79.2
4,19% 1,138 3,681 712 877 62,6 | Washington __.___.___._ __ 5 364 1,021 5,641 867 1004+ 84,9
6,131 249 6§, 40 196 1004 78.7
14,087 5,390 11,485 3,525 81,5 65. 4 Total for northern
2,383 2,600 2,470 1,628 1604 626 distriet ... ._... 290,169 78,464 243,699 48 839 84.0 62.2
1,536 152 1,778 102 1004+ 67.1

L All figures in this table, except the totals, are a matter of public record. The statistics showing
the 1960 voting age populatlon are taken from the 1960 census. The statistics sho\mn%tha number
to registered voters are as of Oct. 8, 1966, and are taken from the “Tabulation of Official Yotes
Gast in the General Election, Nov. 8, 1965 compiled by Tom Adams, Florida’s Secrelary of State.

These figures and accompanying notes are reprinted in a May 1968 report of the U.S. Commission
on Civil Rights, *‘Potiticat Participation,”” at 230 233. Only persons registered as Democrals or as
Republicans were included in My, Adams’ compilation. | have preparsd the totals myself.

TABLE C.—RESULTS OF QUESTIONNAIRES MAILED BY THE CLERK OF THE NORTHERN DISTRICT OF FLORIDA TO THE PERSONS ON THE JURY LISTS OF THE FOUR DIVISIONS OF COURT2

Failed to Failed to
i designate designate
White Black s White Black race
GAINESVILLE DIVISION PENSACOLA DIVISION
Parsons exempt from jury service..  ______ . 129 14 41 | Persons exempt from jury sevvice .._. 153 6 45
Persons excused from jury service at their request 33 18 15 | Persons excused from jury service at their request __ 126 3 17
Persons unqualified for jury service . 212 18 62 | Persans unqualified for Jury service PR 339 38 125
Persons qualified for jury service _. . 1,044 149 117 | Persons qualified for jury service... - - 1,638 215 125
Total questionnaires returned - ... . ___. 1, 468 19 235 Tolal questionnaires retarned._._.__ ___ . 2,25 262 312
MARIANNA DIVISION TALLAHASSEE DIVISION

Persons exempt from Jury service . . . . ... 106 5 41 1 Persons ex¢mpt from jury service__. .. _ - 131 31
Persons excused irom jury service at their request ..... 129 16 29 | Persons excused from jury service at their request._. 106 n 17
Persons unqualified tor jury service . . ... ... . 249 27 55 | Persons unqualified for jury service....... ... 191 50 65
Persons qualified for jury service... __.. . ._ . . 1,214 1133 118 | Persons qualified for jury service.. ... .. . 1,215 301 142
Total questionnaires returned ... .vovevvean-- 1,698 181 243 Total guestionnaires returmed. .. ceeeceveeanouas 1,643 413 270

1 This information was given fo me by the office of the clerk of court for the Northern District
of Florida, in a telephone conversation Janvary 30, 1970,

2 Includes 1 Indian.
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Mr. BAYH. I appreciate the fact that
the distinguished Senator from Ne-
braska has brought this matter of the
law school into the record for the sec-
ond time today. I think it bears on our
deliberations, Perhaps it would be even
more informative if the Sensator could
provide the same degree of description as
to the judge’s charter of the Florida
State Boosters Club, which was a white-
only organization supporting a public in-
stitution. Here we have a man who has
been a Federal district attorney, a Fed-
eral district judege, and an appellate
court judge, but I have yet to see one
speech that this nominee made in public
asserting that he did not believe what he
said in 1948.

Now can the distinguished Senator
from Nebraska give me one sentence dis-
afirming this terrible statement made
back in 19487

Mr. HRUSKA. The committee has
taken the official view:

Unless the committee were to adopt the
propositlon that all political candidates are
to b forever held to every sentiment whiclt
they express during an election campalgn,
this speech deliverex more than 20 years
ago provides mo basis for recommending
against confirmation of Judge Carswell. The
committiee is satisfled, both by his own state~
ment, and by his public career spanning the
Yeals from 1953 to the pr&sent, time, that he
has long since abandoned the notions which
he expressed in his 1948 speech,

That language is found on page 3 of
the committee report.

When a man makes a speech in 1948,
Mr. President, and it could be in the
campalgn of 1958 as well, or at any time,
and it is clearly wrong, does he have to
get up at stated periods each week, or
each month, and mount a soapbox or g
stump, and proclaim to all the world that
he made a speech back there in 1948, that
he repudiates it and is no longer bound
by it, and now has reason to hope that
salvation will come his way?

Is that the way speeches are repudi-
ated? Or 1s it by official act and career?
Former Gov, Leroy Collins testfied:

Judge Carawell, gentlemen, 1s no racist. He
1s no white supremlist, He 1s no gegregation-
1sf, I am convinced of this and I am sure that
most if not all of you are.

Mr. President, what deces Governor
Coliins hase that statement on, and his
estimate of this man that he testified
he has known ever since he moved to
Tallahassee? He reaches the deliberate
conclusion that this man Is no racist,
then we have such programs as the
founding of the law school and the ini-
tiation and implementation of the jury
selection s stem long before there was
the compulsion of a Federal statute. But
those things are completely ignored.
There is a grubbing around in the vear
1948, when the temper of the times was
completely different than it is now, a
temper which has been completely re-
Jected, orally and expressly, as well as hy
the life and the deeds of this man.

I say, let us put that down. Let us put
that down as an argument, It is not fair,
It does not even make sense, The official
position taken by the committee is that
unless we want to hold every politician
to every statement that he makes for-
ever and a day, regardiess of what he
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seys and does after that, this is going
to be considered as a factor which will
disqualify the nominee,

Mr. BAYH, I appreciate the position
of my good friend from Nebraska. Of
course, to quote the statement in the
committee report as gospel completely
ignores the fact that four members of
the committee took strong issue with it.
5o, I think that the Senate itself will
have to decide whether the basis on
which the committee reached its deter-
mination is valid or not. But, Mr. Presi-
dent, as I sald a moment ago, I believe
in the theory of rehabilitation, or what-
ever we mieht call it. I believe that it Is
possible for someone to say something
today that he regrets tomorrow or will
change his mind on. The Senator from
Indiena, when he was running for the
legislature back in 1954—I do not re-
member everything I said—hut I know
that nothing I said ever approximated
the type of statement that this nominee
made back in 1948,

I will not read that statement again,
But it is so contrary to everything that
I believe in and to everything I think
most Members of the Senate believe in
that I cannot suggest in a cavalier man-
ner that it should be ienored since it
was 22 years ago. I have to look care-
fully.

I am glad to have the thoughts of my
friend as to the establishment of the law
school. But then I am faced with the
establishment of the white only booster
club and with the chartering of the
white only golf club intentionally de-
gigned to avoid the Supreme Court
holding.

I think the Senator from Nebraska
and I can disagree. But I do not think
it is unreasonable to suggest the impact
of a statement such as this made back
in 1948, never publicly repudiated by a
man holding public office—a man who
has made speeches over a large part of
this country—and never refuted until
the man 1s nominated for the Supreme
Court,

I do nof think it is totally unreasonable
to sugeest that this repudiation might be
& little self-serving.

Mr, President, I yleld to my friend, the
Senator from, Michigan,

Mr. HART. Mr. President, as the Sena-
tor from Indiana has pointed out, there
are many reasons assigned by those who
oppose the nomination as a basis for our
opposition.

Some may he convinced that each alone
is persuasive. Others may feel that some
of the assigned reasons are not reasons
at all,

Others who oppose the nomination do
80 on the basis that the accumulation of
reasons forces us to the conclusion that
the nominee is not the distingmshed,
gifted person whom we should seek for
the Supreme Court.

On this ore point concerning what
force should be assigned to the white
supremacy statement of 1948, I confess
that I am troubled as to what conclu-
sion we should draw and to what extent
we should assign this one incident as the
principal objection. Or should we go be-
vond that and say that a statement such
as this estops any man in these times

7501

from Senate approval for any position?
Or at the other extreme should we, as
the Senator from Nebraska suggests, rec-
ognize that each of us fn our day has
said things that were either foolish or
wrong and that each of us seeks to be
glven the opportunity of reparation and
rehabilitation, through a change of mind
and position?

We can debate that as white Amerf-
cans. But what if one were a black
American? We have a responsibility to
evaluate the judgment of black Ameri-
cang on our action and their future atti-
tude toward this Court.

I do not know who it was, but some
gifted mind in this country years ago
wrote something that went something
like this, and I regret that this 15 a
paraphrase, “What we are today is a part
of what we were; and what we will be
is & part of what we are.”

Part of this man was a public promise
that he would always believe in white
supremacy.

We must try to empathize with the
feelings of black Americans. Let us as-
sume that the man was being nominated
to the office of justice of the peace. Let
us assume that the Senator was a white
lawyer who was Interested in assuring
the elimination of inequity and injustice
in this community.

Let us assume that the Senator real-
ized that it was more likely that injustice
could be eliminated through the process
of the law than by violence against the
system, If a militant black in the com-
munity engaged the Senator to represent
him, the S8enator would try to persuade
him to stay within the system, to go to
court, and get this thing corrected,

‘The client would say, “Who 1s the
judge?”

The Senator would tell him, and he
would say, “That man told me what he
thought of me 18 years ago.” Nonetheless,
the Senator would get the client to agree
to go to ecourt.

Suppose that the rules of law were
applied with eminent professional pre-
cision and that, as far as the Senator
could see, the verdict against him and
his client was soundly based, does the
Senator think that he could really con-
vince that black cl ent that it was a deci-
sion made at the hands of & just man?

This is someth ng that I think troubles
many of us. I do not say that I am yet
prepared to assert that that statement
should bar a man from high office per se,
but the Senator from Indiana is perfectly
correct In ai Ing it early in the debate
50 that we can each answer it in our
own light.

Is this the man in the year 1970 who
should be on the Supreme Court to whom
we will point as a symbol of the progress
made under law?

This is a delicate kind of think to talk
about And I am not comfortable about it.
But it is something that everyone, when
the roll is called, will have to include in
his yea or nay vote.

Mr. HRUSKA. Mr, President, will the
Senator yield to me so that I might ask
a question of the Senator from Michigan?

Mr. BAYH. Mr, President, I will be
glad to yield to the Senator from Ne-
braska in a moment. However, I first
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want to respond to the Senator from
Michigan.

I have tried to make it ¢lear that I am
willing to accept at face value the judge’s
feelings as of this moment. But I really
feel an obligation to do a little double-
checking as a result of that decision
made back in 1948. It waves as a red flag
and invites me to look closer and see if
the judege really has evolved in his think-
ing on this very important matter.

That is why I got into the discussion
with my friend, the Senator from Ne-
braska, over this matter of the covenant.
It is the pattern of things that convinces
me as of this moment—and perhaps the
Senator from Nebraska can convince me
that I am wrong—hut the patiern of
public and judicial conduct and associa-
tion do not indicate to me that the nom-
inee has changed.

Mr. President, I yield to the Senator
from Nehraska,

Mr. HRUSEA. Mr. President, it was
with interest that I listened to the ques-
tion concerning how we could make the
black man feel that he would be treated
honestly and fairly as ouflined by the
Senator from Michigan.

Let me pose a question that entered
the minds of millions of Americans when
the Senate considered the nomination of
Judge Thurgood Marshall to be a Justice
of the Supreme Court, a man admittedly
possessed of bias and prejudice and
great advocacy for the cause of the black
man.

He did it well as an advocate. He car-
ried 31 cases to the Supreme Court and
won 29 of them—a pretty good record,

There were grounds for many white
people to say, “My goodness, how can
we look to that Court for justice, if we
have a problem before the Court with a
man like that sitting in judgment on a
problem involving the rights of white
people as opposed to rights asserted by
some members of the minority?”

We bridged that situation. This Sena-
tor voted to report out of commlittee the
nomination of Thurgood Marshall; and
this Senator voted to confirm the nomi-
nation of Thurgood Marshall. There
were not any misgivings about it. I will
tell the Senator why. Before that nom-
inee went out of the room he was asked,
“Judge Marshall, can you be fair in
lawsuits brought before you as a member
of the Supreme Court, fair to the point
that you will be rendering decisions on
the basis of the law and the evidence,
regardless of the color of a man’s skin,
whether black or white, and whether he
is from the North, the South, or any
other place?”

The judge said, “Yes, I can and I will
be fair,” That is where the matter ended,

That is not the situation now. Now,
there is & man accused but not proven
to be possessed of bias and prejudice; the
man’s record is frankly good on matters
involving civil rights law. But even if it
were granted for argument that he had
8 bias the other way, what would he
wrong with that? It is wrong in the one
case but it is not wrong in the other
case. That Is a double standard.

If there is any doubt in the minds of
people, I say there is no objection to blas
and prejudice for a nominee to the Su-
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preme Court for some people, provided it
is in the right direction; provided there
is advocacy for this great civil rights rev-
olution of the last 10 years—that is what
one Senstor said; he said, “I object to
him because he is not an advocate of the
great civll rights revolution.”

Mr. HART. Mr. President, will the Sen-
ator yield?

The PRESIDING OFFICER. Does the
Senator from Indiana yield to the Sen-
ator from Michigan?

Mr, BAYH, I yield.

Mr, HART. Mr. President, I think all
of us appreciate the comment made by
the Senator from Nebraska. I am not sure
it is on all fours. Our population is 200
million people; the black population is
20 million people. I am not at all sure
we can suggest an analogy, given the cir-
cumstance and history of this country,
and I am not at all sure that there was
ever assigned to Thurgood Marshall the
statement that he would always be guided
by black supremacy, but this man has
said, “I yield to no man in the firm and
vigorous belief of white supremacy,” and
he said, “I shall always be so0 governed.”

Isuggest that when the minority mem-
ber goes to court to present a grievance
to that man, that theoretical guardian,
he might say, “He told me what he
thought of me 18 years ago, and it is in
black and white.”

Another distinction hetween the nom-
inee and Thurgood Marshall is in the
record of the man as a lawyer. As the
Senator from Nebraska said, Thurgood
Marshall was, indeed, a distinguished
member of the American bar, If my rec-
ollection serves me correctly, there were
only two other men at the bar in Amer-
ica who had been so brilliantly success-
ful in their arguments before the Su-
preme Court. Thurgood Marshall is a
man of distinction. White lawyers can
share in the pride at seeing this man and
that record. We envy him. None of us has
those litigating credentials, That is an-
other distinction hetween the nominee
and Thurgood Marshall,

That is what we should be in search
of for the Supreme Court today. Surely,
each of us can agree there should be
some recognition that a nominee is
among the most distinguished candi-
dates available.

‘We do not seek to put on the Court nine
men who, as a whole, represent the ratio
of adeguacies and Inadequacies of our
society. We should look at the gualifica-
tions of the nominee. Here again the
Senator from Nebraska and I disagree.

I think the Senator from Indiana
states it well in his second paragraph
when he says:

The Carswell nomination Involves & gues-
tion of judicial competence and proressional
distinetion,

We are getting off the question as to
how we should treat the pledge of 1948
that he shall always be governed by the
principle of white supremacy. It was not
all right to say that 18 years ago merely
because the Supreme Cowrt had not yet
handed down the Brown agalnst Board
of Education case; the doctrine of white
supremacy has been unconstitutional for
100 years. The 14th amendment settled
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that. That was as wrong in 1948 as it
would be today.

Mr., HRUSKA. Mr, President, will the
Senator yield?

The PRESIDING OFFICER. Does the
Senator yield?

Mr, BAYH. I yield.

Mr. HRUSKA. If we are going to say
we look at the quality of the man and
we are going to do it here on the floor
of the Senate, then we are invading the
province of the man who appoints. The
appointing power is different than ad-
vising and consenting. If the Senate is
going to go into the business of saying
that each one of us here, 100 strong, is
going to have his own idea of quality, we
would be engaging in the business of ap-
pointing, That is for the President to
decide. The President is the appointing
power. The Founding Fathers, and a
reading of the Federalist Papers will
show, considered whether the Senate
should do the appointing. They came to
the conclusion that a body of only 26
men could not do the appointing husiness
and that that power should be fixed in
the President. Now, we have four times as
many Senators as 26. This hody does not
appoint. There must be someone to ap-
point, and that is the President. It is for
this body to determine the capacity to be
a judge, for being learned and experi-
enced in the law, the experlence in judg-
ing the law, and as a district attorney,
and so forth, and decide whether to con-
firm or not.

But let us not get the business of ap-
pointment mixed up with advising and
consenting,

Mr. BAYH, If the Senator will hear
with us a moment, I must say after
listening to the Senator’'s discussion of
the advise and consent authority that
I wonder what powers are delegated to
this body, It is for the Senate to decide
if & man can stand up to the strains of
the Court. What does the Constitution
mean when it says the Senate 1s going
to advise and consent to the President’s
nomination? Of course, if one looks at
what the Founding Fathers did in the
early days, In connection with the Su-
preme Court nominations from the Presi-
dent, a good number of them were turned
down by a Senate controlled by the same
party as the President.

I am one Senator, and I trust I am
not alone, who is not willing to totally
ahbdicate any authority and responsibility
I might have in looking at the qualifica-
tlons of this man or any man, The Sen-
ator from Nebraska brought up the point
that we were going beyond the realm of
our authority. The Senator from Ne-
braska brought Thurgood Marshall into
the discussion in dealing with the very
appropriate reference made by the Sen-
ator from Michigan, I think the Senator
from Michigan raised an excellent point
and the Senator from Indiana would
like to know if his friend from Nebraska
is aware of any black supremacy state-
ment that Thurgood Marshall made,

Mr. HART. May I interject at this
point?

Mr. BAYH. I yleld.

Mr. HART. In fairness to the record,
to no one’s surprise in the hearing on the
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Thurgood Marshall nomination, there
was put into the REcorDp a speech that a
professor of history made at a meeting
of political scientists or historlans. This
was & professor who had assisted in the
development of the case that culminated
in the Brown decision. He was discussing
meany aspects of it—the formal, the pro-
cedural, the substantive, and the in-
teresting anecdotal; and he stated that,
a convivial dihner one night, as these
men were associated in seeking to make
the strongest possible case to present to
the Supreme Court, Thurgood Marshall
had jokingly said if he were in power,
he would tax the white man for every
breath he drew.

Mr. HRUSKA. Would the Senator want
the exact words?

Mr. HART. Were they not almost ver-
batim?

Mr. HRUSKA. They were reasonably
accurate. The exact words were:

When we take over, the whites will have
to pay a tax every time they take s breath.

Those are the words taken from the
transcript.

Mr. HART. My memory is better than
I would have guessed.

The committee then received from the
professor in question a full description
of the circumstances of that statement,
and, not unanimously, but by solid
majority, that white committee con-
cluded it had indeed been in cohversa-
tional jest.

I think when you look back on the his-
tory of those who were brought here in
chains, down throush the postwar ex-
perience of the 1870’s, 1880’s, and then
into the early 1900’ that kind of re-
mark is not surprising at all,

Again, I repeat, the difference, on the
one issue that we have been discussing
now, the pledge to the electorate that
he would always be governed by the prin-
ciple of white supremacy, voiced by a
member of the majority group, is a
rather serious element which we have
to resolve in considering whether this
man, at this moment in history, should
be one of the nine symbols on the Su-
preme Court of the Unlted States.

As I did when I interrupted the Sen-
ator from Indiana, I am not suggesting
that any one of the reasons that are as-
signed by those of us who are opposing
the nomination should be controlling,
I am not suggesting to any colleague how
he should resolve the question of what
you do when you are presented with a
nominee who has made that kind of
pledge. But that is what it is. That was a
piedge made by the judge: “I yield to no
man in the firm, vigorous belief in the
principles of white supremacy, and I
shall always he so governed.” I accepted
Judge Carswell’s statement. I remember
asking him, “Did you believe it then
or did you just say it?” It was in the heat
of a polltical campaign in Georgia. As
Irecall it, I think he said, “Well, I think
I meant it, but I do not mean it any
more. It is repugnant to me.”

I am willing to accept that as descrip-
tive of his present attitude, but what do
you say to the 20 million blacks? To
what extent should we be concerned
with their feelings on that kind of
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speech? We are all part of what we were,
That pledge is a part of that nominee.

Mr. BAYH. Mr. President, as I said
earlier in this enlightening discussion
with the Senator from Nebraska and
the Senator from Michigan, this part of
the 1948 speech should not be damning
from now until the end of time, but some
attention should be paid to subsequent
acts, interpreted in light of that state-
ment, to see if indeed there has been a
change of hearl, When that is done, the
Senator from Indiana is concerned that
there has not been the necessary change
of heart.

Judge Carswell has publicly repudiated
his 1948 views, true., But that repudi-
ation, coming as it did, only after the
speech had heen uncovered by a reporter,
and obviously jeopardizing his nomina-
tion, surely was involuntary. How much
stgnificance should we attach to a repu-
diation 22 years too late, and dictated by
circumstances, when the judge’s he-
havior between 1948 and 1970 belie his
words.

Four years after the Georgia speech,
for example, Carswell was actively in-
volved in the 1952 presidential primary
in Florida. The Carswell forces centered
their attack on the Fair Employment
Practices Act and the campaign, by all
accounts, was marked by racist over-
tones. As a study of the 1952 primary in
northern Florida reported, the campaign
was “against FEPC and for white su-
premacy.” The extent, to which Carswell
was a leader in this effort remains un-
determined, but the fact that he was an
active participant is undeniable.

George Harrold Carswell was ap-
pointed U.S. attorney for the northern
district of Florida on July 11, 1953. Some
5 months later, on December 16, 1953, a
charter for the Seminole Booster, Inc., a
nonprofit corporation, was approved by
the Florida circuit court for Leon County.
The Seminole Boosters charter was pre-
pared in the law offices of “Carswell, Cot-
ton and Shivers.” George Harrold Cars-
well was not only one of 11 incorpo-
rated subscribers and charter members,
his name appeared on the notarized affi-
davit—an affidavit in which the facts as
stipulated in the charter were sworn to
as being truthful. Article III of the Semi-
nole Boosters charter holds that “the
qualifications and members shall be any
white person interested in the purposes
and objects for which this corporation
is created.” George Harrold Carswell, ac-
cording to the testimony of his former
law partner, Douglas Shivers, personally
drafted that charter.

On November 7, 1955, the U.S. Supreme
Court ruled that the city of Atlanta’s re-
fusal to permit Negroes to use municipal
golf facilities was in direct violation of
the 14th amendment’s guarantee of equal
protection and ordered the city to deseg-
regate the golf course by making it avall-
able to Negroes. Holmes v. City of Al-
lanta, 350 U.S, 879 per curiam. By Christ-
mas of 1955, Negroes were playing golf
on Atlanta’s municipal course and a
series of suits, throughout the Soutl,
were instituted to desegregate municipal
recreational facilities. One such suit was
Augustus against City of Pensacola, filed
in the northern district of Florilda—the
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same district in which Judge Carswell
was then serving as U.S. attorney.

Ingenious local officials in Tallahassee
who were seeking to avoid litigation and
the necessary desegregation of municipal
facilities, obviously, thought that by turh-
ing over such facilities to private groups
they would be removed from the purview
of the l4th amendment’'s guarantee of
equal protection. In December 1955, for
example, at a meeting of the Tallahassee
City Commission the question was
raised—and hotly debated—about leas-
ing the municipal golf course to the Tal-
lahassee Country Club, a private corpo-
ration. A front-page story in the Talla-
hassee Democrat, February 15, 1956, at
the time the transfer was finally ap-
proved by the city commissioners,
pointed out:

The action came after & two-month cool-
ing off period following the proposal's Arst
introduction. At that time Former City Com-
misstoner H, G. Easterwood, now a county
commissioner, blasted the lease agreement,

He said racial factors were hinted as the
reason for the move.

In view of the Atlanta decision by the
Supreme Court only a few months
earlier and as reported by the only dally
newspaper in Tallahassee, it should be
obvious that the purpose of transferring
the golf course—which was to circum-
vent the Supreme Court’s ruling—was
public knowledge. In a sworh affidavit
to the Judiciary Committee, also con-
tained in the record, one of Tallahas-
see’s most prominent citizens, Mrs,
Clifton Van Brunt Lewis, confirmed the
racial implications of the proposed
transfer., According to the affidavit, Mr.
and Mrs. Lewis were invited to join the
country club but—

We refused the Invitation because we
wanted no part in converting public property
to private use without just compensation to
the public—and because of the obvious ra-
oial subterfuge which was evident to the
general public.

On April 24, 1956, the Capital City
Country Club was formed for the spe-
cific purpose of acquiring the municipal
facilities and operating a golf club on the
premises, The certificate of incorpora-
tion lists G. Harrold Carswell, who ad-
mittedly is not a golfer, as an original
subscriber and as a director of the Capi-
tal City Country Club, It seems to me
that, as the U.S. attorney for northern
Florida, Judge Carswell certainly should
have been aware of the litigation pend-
ing throughout the South in the wake of
Holmes against Atlanta and of the ef-
forts to avoid complying with the Su-
preme Court’s ruling by converting pub-
lic facilities Into private property. Could
the transfer of the Tallahassee munici-
pal golf course to the Capital City Coun-
try Club, following immediately upon
Holmes against Atlanta, and in view of
the successful suit in nearby Pensacola
to open that city’s golf course, have been
anything but a thinly disguised attempt
to avoid desegregating? In my judgment,
a contrary opinion would be difficult to
comprehend.

The circumstances surrounding the
formation of the Capital City Country
Club are too obvious to belabor. It was
formed to operate a segregated golf
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course on what had been public property
and which, under current law, would
have had to have been desegregated. As
Julian Smith, one of the original incor-
porators, said when asked about the
pressure to desegregate the municipal
course, “it was in the back of our minds
at the time the transfer was contem-
plated.” “I know I had it on my mind,”
Smith admitted.

The subsequent history of the Capital
City Country Club surely confirms the
view that the transfer was an end-run
around the Supreme Court. The club
was operated on a completely segregated
basis—and continues to operate that way
even today, though within the last 3
months the first nonwhite guest was ad-
mitted.,

True, this elaborate scheme to avoid
compliance with the Supreme Court’s
ruling was legal at the time, But I find
it particularly disturbing that the U.S.
attorney should have heen in the fore-
front of such an effort. We have a right
to expect more of our U.S. attorneys—
and of Supreme Court nominees. Inge-
nuity in subverting the Constitution is
no recommendation for appointment to
the Supreme Court.

In 1963, Judge Carswell’s brother-in-
law and neighbor, Mr, Jack Simmons,
exchanged a piece of swamp land he
owned for some sghore-front property
owned by the Federal Government. Mr,
Simmons, in fturn, soon conveyed the
property to Mrs, Carswell, but added to
the deed a restrictive covenant that pro-
hibited transfer of the land to Negroes.
The Carswells sold the land in 1966, with
the judee signing the deed—and the deed
including not merely the covenant but
a provision calling for the enforcement
of the restriction.

This land transaction, I want to re-
mind my collesgues, took place during
Judge Carswell’s tenure on the Federal
bench. It occurred, moreover, more than
a decade and a half after the U.S. Su-
preme Court in Shelley v. Kraemer, 334
U.S. 1 (1948}, had specifically ruled that
restrictive covenants could not be en-
forced because they represented a denial
of equal protection, SBurely, as a Federal
districet court judge, Carswell was famil-
iar with the Shelley decision. Yet, he
personally signed the deed anyway.

TII. JUDICAL TEMFERAMENT

As Judge Carswell’s persenal and
political activities give us an insight into
his character, so his conduct over a pe-
riod of 12 years as a Federal judge reveals
his judicial temperament and suggests
the level of his professional! qualifica-
tions. On the basis of that record, and
we intend to lay the record fully before
this body, I believe the Senate will deny
confirmetion.

Perhaps the most shocking aspect of
Judge Carswell’s judicial record is his
personal antagonism and hostility to-
ward attorneys representing clients in
civil rights litigation. Not only were
Judge Carswell’s decisions in these cases
out of step with existing precedent—as
I shall note in a moment—but Judge
Carswell hes been clearly hostile and
antagonistic to these lawyers and their
clients even in his courtroom conduct.

Prof. Leroy Clark of New York Uni-
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versity, who spent 6 years supervising
civil rights litigation in the South, called
Judge Carswell ‘“‘insulting and hostile”
and “the most hostile Pederal disfrict
court judee I have ever appeared before
with respect to civil rights matters.” He
said that Judge Carswell had on at least
one occaslon turned his chair away in
the middle of an argument. He and other
witnesses told the Judiciary Committee
of occasions on which Judee Carswell
deliberately disrupted arguments while
according every courtesy to opposing
counsel, shouted at black lawyers, and
harassed and attempted to intimidate
young civll rights lawyers inexperienced
in courtroom procedures,

One of the most surprising acts of ju-
dicial hostility involved nlne c¢lergymen
arrested in the Tallahassee airport
restaurant in 1961. They asked for a
writ of habeas corpus from Judge Cars-
well’s court, and the writ was denied. On
appeal, the fifth circuit ordered the judge
to hold a hearilng on the case im-
mediately, if the State court did not do
50. Judge Carswell, in the presence of
the attorney for the nine imprisoned
clergymen, then told the city attorney
prosecuting the case that “If you go
ahead anhd reduce these sentences, then
there will be no hearing. There will not
be anything. It will be moot.” On Judge
Carswell’s advice, this is precisely the
action that was taken—over the objec-
tion of the clergymen, who wanted their
claims decided on the merits so that
their records could be cleared. As the
Stete court judge told them, when he
denied them the opportunity to vindicate
themselves, “Now you have got what you
came for. You have got a permanent
criminal record.”

The full range of Judge Carswell’s
judicial temperament is even more
clearly revealed in the bizarre chain of
events arising out of the arrest of a
group of voting registration volunteers
and their imprisonment in the Gadsden
County jail. In this case:

First, contrary to controlling prece-
dent in the fifth circuit, Lefton v. Hat-
tiesburg, 333 F. 2d 260, an illegal filing
fee was required by Judge Carswell court
before a petition for removal to Federal
court was accepted,

Second, when a petition for habeas
corpus was filed, Judge Carswell delayed
the proceeding by requiring the petition
to be resubmitted on a special form,
which had been designed for a different
class of cases.

Third, the proceeding was delayed
further by Judge Carswell’s requirement
that counsel attempt to secure the sig-
natures of the prisoners, although the
attorney’s signature was all that could
be required under rule 11 of the Federal
Rules of Civil Procedure.

Fourth, Judge Carswell told the attor-
neys representing the eivil rights work-
ers that he would try, if at all possible,
to deny the petition.

Fifth, when he finally eranted the
petition, as the law expressly required,
he violated 28 U.B.C. 1446 by refusing
to have his marshal serve the writ on
the Gadsden County sheriff.

Bixth, despite the complexity of the
questions posed, without any request
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from the State, and without affording
the civil rights workers any hearing
whatever, he remanded the case to the
State on his own motion and made pos-
sible thelr immediate rearrest.

Seventh, notwithstanding the conegres-
sional grant of & special right of appeal
from civil rights remands, he even re-
fused to stay his remand order, a deci-
sion promptly reversed by a single judee
of the fifth circuit.

When the fifth circuit subseguently
considered this case on the merits, it
unanimously reversed Judge Carswell,
Wechsler v. County of Gadsden, 351 P,
2d 311 (1965),

Seldom has the Senate heard such a
checkered record of judicial action on
the part of a Federal judge.

IV. THE QUALITY OF DECISIONS

But, while the Wechsler case may be
unusual, or even unigue, in the degree
of transparent antagonism, there is one
way in which it s not the least bit un-
usual for Judge Carswell. For Wechsler
is only one of 17 times when Judge Cars-
well was unanimously reversed by the
fifth circuit in cases involving human
rights.

Indeed, the Ripon Society—a group of
progressive young Republicans—recently
analyzed Judge Carswell's decisions and
found that he had been reversed in 58
percent of the appeals in which he wrote
published opinions, & rate nearly three
times that of other Pederal district court
judees.

Before analyzing these 17 cases, I be-
lieve it is important to make several
points about Judege Carswell’s record on
appeal. In the first place, all of these
appeals were to the U.S, Court of Appeals
for the Fifth Circuit. The fifth circuit
includes the States of Alabama, Florida,
Georgia, ILoulsiana, Mississippl, and
Texas., The judges of this court can
hardly be considered northerners or
knee-jerk liberals. They are southern
colleagues of Judge Carswell, most of
them born and raised in these six States,
and faced with the same difficult prob-
lems of racial integration artsing out of
the Bupreme Court’s declsion 16 years
ago in Brown against Board of Educa-
tion. These able judges have come to an
honorable reconciliation of these prob-
lems, They have by and large faith-
fully applied the law of the land and fol-
lowed the precedents set before them—
often by overruling the decisions of
Judge Carswell, Moreover—and unlike
the record of Judge Haynsworth, whose
decisions were often overturned by split
panels—we are talking about 17 reversals
of Judge Carswell, each by a unanimous
panel of three fifth circutt judges.

One of these 17 is the incredible
Wechsler case, discussed above, in which
the fifth circult finally unanimously re-
versed Judge Carswell’s failure to allow
removal.

In a second case, dugustus v. Board
of Public Instruction of Escambric
County, 306 P. 2d 862 (1962), Judge Cars-
well earned reversals on each of two sep~
arate grounds. He had held that Negro
schoolchildren had no standing to seek
integraflon of school teaching staffs, say-
Ing that enjoining teacher assignments
based on race was like enjoining teach-
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ers who were too strict or too lenient.
The effect of Judge Carswell’'s rullng
was to dehy these children even g hear-
ing on the question of whether racially
discriminatory teacher assignment was
unlawful, The fifth circuit unanimously
reversed.

In the same case, Judge Carswell had
accepted a school desegregation plan in
1961 which merely permitted continued
assignment of pupils under Florida’s
pupil assignment law. Yet the fifth cir-
cuit had previously held twice, in both
1959 and 1960, that this law was inade-~
guate to meet the Brown requirement,
because 1t was “administered—in a man-
ner to maintain complete segregation in
fact.,” The fifth circuit unanimously re-
versed.

After being reversed, Judge Carswell
waited 4 months to implement the fifth
circuit’s decision, then postponed the
effective date of the plan for 10 months
more,

The third case, Steele v. Board of Pub-
lic Instruction of Leon County, 8 Race
Rel. L. Rep. 934 (1963), was decided by
Judge Carswell 10 months after he was
unanimously reversed 1n Augustus.
Again, however, he approved assign-
ments under the pupil assignment law,
then three times held inadequate by the
fifth circuit. Moreover, he required only
token desegregation of one grade per
year beginning in 1963, despite the fifth
circuit’s statement in Augustus that:
“If it is too late to Integrate for the 1962
year then the plan should provide for
such elimination as to the first two
grades for the 1963 fall term.” Two years
after Judge Carswell’'s 1963 order, the
Negro children moved to have him speed
up the plan in compliance with subse-
quent Supreme Court rulings, and he re-
fused even to hold an evidentiary hear-
ing, telling their attorney, “it would just
be an idle gesture regardless of the na-
ture of the testimony.”

The fifth circuit unanimously reversed
both of Judge Carswell's orders. 371 F.
2d 395 (1967).

The fourth case, Youngblood v. Board
of Public Instruction of Bay County, 230
F. Supp. 74 (1964), came 2 years after
the reversal in Augustus. Again, Judge
Carswell permitted token desegregation
under the three-times disapproved pupil
assignment law, and even that was de-
layed for 16 monihs. Again, he approved
a grade-a-year plan, violating the fifth
circult’s then l-month-o0ld declsion in
Armstrong v, Board of Education of the
City of Birmingham, 333 F, 2d 47 (1964),
Moreover, the plan allowed only for so-
called “freedom of choice” transfers and
then only during a 5S5-day registration
period and only if parents would come to
the superintendent’s office durlng work-
ing hours.

Judge Carswell’s denifals of subsequent
motions in Youngblood also violated
precedents unmistakably clear at the
time of denial. For example, in 1965,
when he refused to speed up the grade-a-
year plan, such plans had already been
clearly held unconstitutional by the third,
fourth, sixth, and eighth circuits, and
the fifth circuit had held months earlier,
in Lockett, 342 F. 2d 225 (1965), that “It
was—heyond peradventure that short-
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ening of the transition period was
mandatory.”

Again, after the Justice Department
intervened, seeking to substitute effective
methods in place of so-called freedom
of choice transfers. Judge Carswell on
August 12, 1968, and April 3, 1969, ap-
proved ‘“freedom of choice”—all of this
contrary to and after the Supreme
Court's decision on May 27, 1968, in
Green v. County School Board of New
Hent County, 391 U.S. 430, The fifth cir-
cuit unanimously reversed, No. 27633,
December 1, 1969,

The fifth case, Wright v. Board of Pub-
lic Instruction of Alachua Counly, re-
peats the story of Youngblood, Again, the
fifth circuit unanimously reversed, No.
27983, 1969.

The sixth case, Due v. Tallahagsee
Theaters, Inc., 9 Race Rel. L. Rep. (1963),
was & sult seeking desegregation of
theaters and alleging a conspiracy be-
tween the theaters, the City of Talla-
hassee, and the sheriff. Judge Carswell
dismissed the complaint against the
theaters and the city for failure to state
a justiciable claim, and granted summary
judgment on the sheriff’s afidavit deny-
ing that there was any conspiracy, thus
precluding any evidentiary hearing
whaftsoever,

The fifth cireuit unanimously reversed
both of Judge Carswell’s actions, 333 F.
2d 630 (1964), stating that “There is no
doubt about the fact that the allegations
here stated a claim on which relief could
be granted, if the facts were proved,”
and on the issue of granting summary
judgment without a trial: “There clearly
remained issues of fact to be determined
on a full trial of the case.”

In the seventh cese, Singleton v. Board
of Commissioners of State Instilutions,
11 Race Rel. L. Rep. 903 (1864), Judge
Carswell had held—in a 99-word opin-
ion—that certain inmates had no “stand-
ing” to seek desegregation of reform
schools because, before he had rendered
judgment, they had heen released on con-
ditional parole.

The fifth circuit again unanimously
reversed, 3566 F. 2d 771 (1966), relying on
its own Anderson decision, 321 F. 2d 649
(1963), rendered a year before Judge
Carswell’s order, The fifth circuit’s opin-
ion pointed out that Judge Carswell's
approach would preclude any effective
eflort to desegregate the facilities since
the average stay in the reform school was
less than the time necessary to fill an
action and obtain a court order.

‘The eighth case, Dawking v. Green, 285
F. Supp. 772 (1968}, involved Negro civil
rights workers alleging that public offi-
cials had initiated prosecutions in bad
faith to retaliate for civil rights activi-
ties and to “chill” their exercise of first
amendment freedoms in continuing
these activities, The public officials filed
affidavits later described by the fifth cir-
cuit as “simply a restatement of the
denials contained in their answer—they
set forth only ultimate facts or conclu-
sions—that they did not enforce the laws
against plaintiffs in bad faith.” Judge
Carswell held that—

From the proofs here, it 18 clear that there
was no harassment, intimidation or oppres-
slon . . . and that they are being prosecuted
in good faith, ...
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On this basis, he granted a summary
judgment for the defendants.

Once more, the fifth circuit unani-
mously reversed, 412 F, 2d 644 (1969), cit-
ing its own preexisting law on summary
judgments:

In summary judgment proceedings, oaf-
fidavits containing mere conclusions have no
probative value.

And in addition to those eight unani-
mous reversals by the court of appeals,
there is at least one other civil rights
case in which Judge Carswell has shown
himself unaware of the tember of the
times—and the law of the land. In
Gaines v. Dougherty County Board of
Education, 334 F. 2d 983 (5th Cir. 1964),
Judge Carswell was sitting by designa-
tion on the fifth circult while still a dis-
trict court judge. On appeal from a de-
cision of a Georgia distnct court, Judges
Tuttle and Wisdom ruled that the mini-
mum school desegregation required—10
years after Brown—was the first two
grades plus the 12th grade. Tuttle and
Wisdom said that if the 12th grade were
not desegregated, an entire generation
of children would have graduated under
Brown without any desegregation.

Judge Carswell, however, dissented, re-
marking angrily:

In my view this simply violates the long-
standing and wise view that no court should
raln down injunctions unless there be some
demonstrated factual necesslty to insure
compliance with the law. (334 F. 2d at 986.)

Surely, 16 years after Brown against
Board of Education, this view cannot be
sustained.

Each of these cases involves civil
rights. But there is another, equally fun-
damental area of human rights in which
Judge Carswell has been no less remiss—
in denials of the writ of habeas corpus.

Historically, the writ of habeas corpus,
the “Great Writ”"—embodijed in the Con-
stitution itself—represents one of the
most precious safeguards possessed by a
free people against abusive and improper
governmental confinement. Because the
writ often stands as the flnal judicial
guarantee against the tragedy of errone~
ous imprisonment, each application de-
mands scrupulous attention,

Yet the record reveals that in at least
nine cases, involving postconviction re-
lief, Judge Carswell has been unani-
mously reversed, in almost every case for
refusing even to grant a hearing in ha-
beas corpus proceedings or similar pro-
ceedings under 28 U.S.C, 2255, In every
one of these cases, had petitioners been
able to prove what they alleged, they
would clearly have been entitled to relief
under then existing rulings. Whether this
unseemly record is the product of slm-
ple callousness, oblivioushess to consti-
tutional standards, or pure ignorance of
the law, one might only surmise,

I wlll not elaborate on these cases,
because they are all set out in the mem-
orandum attached to the Judlciary Com-
mittee report. Moreover, they have much
in common—and with terrible conse~
guences. Among the allegations which
Judge Carswell would not grant a hear-
ing were charges that a prisoner was un-
able to waive defenses and enter pleas
rationally because of prlor mental 1ll-
ness; sufferlng from mental incompe-



7506

tence at the time counsel was walved;
not told of the right to counsel an appeal;
involuntarily forced to make self-inerim-
inating statements; not represented by
counsel at a erucial hearing; coerced into
entering guilty pleas; and denied effec-
tive assistance of counsel. In all these
cases, the fifth circuit unanimously re-
versed, ordering Judge Carswell, at least,
to provide the minimal guarantee of a
hearing before denying such funda-
mental pleas.

And these are only the habeas corpus
cases that were appealed. Edwards v.
State of Florida, N.D, Fla, Crim. Action
No, 1271, is a district court case never
appealed to the fifth circuit, and thus
possibly representative of hundreds of
Judge Carswell’s unreported actions on
habeas petitions. Edwards mistakenly
placed the statement “coerced guilty
plea” in the wrong blank on his hand-
written petition, listing in the proper
blank only “denial of appointment of
counsel for appeal” and “denial of court
records, et cetera, with which to appeal”
as his grounds for the writ.

Without holding a hearing, Judge
Carswell denied the petition, choosing to
ignore entirely the allegation written in
the wrong blank—an allegation which,
if true, would clearly have entitled him
to & writ. Then, incredibly, Judge Cars-
well denied Edwards a certificate of
probable cause for appeal. How many
more cages like this might there be?

V. CONCLUSION

Mr. President, all these cases can be
interpreted by each Member of the Sen-
ate and related as important or insignifi-
cant. Of course, it is the right and re-
sponsibility of each of us to look at these
cases as well as the cases cited by the
distinguished Senator from Nebraska in
his fine opening remarks. But I am con-
cerned ahout the picture that all this
activity paints of the nominee, Judee G.
Harrold Carswell. His words and his
deeds, from 1948 until the week of his
nomination to be an Associate Justice of
the Supreme Court, have heen consist-
ently out of step with the direction in
which this country must go in providing
equal opportunity for all Americans, As I
said earlier, he is not a “strict construe-
tionist” at all, in my judgment, but a
man reaching out from the Federal
bench to foster his segregationist views,
both by personal hostility toward the ad-
vocates of racial justice and by repeated
failure to follow precedent he finds dis-
tasteful. A man whose single most dis-
tinct judicial trait is an unseeming in-
terest in preventing evidentiary hearings
on the merits. What manner of Supreme
Court Justice is this?

Some time ago—I think this conclusion
is important, and it relates to the re-
marks of the Senator from Michigan a
moment ago—a black militant com-
mented on America in these words:

For all these years whites have been
taught to believe in the myth they preached,
while Negroes have had to face the hitter
reality of what America practices. It 1s re-
markable how the system worked for so
many years, how the majority of whites re-
mained effectively unaware of any contra-
diction between their view of the world and
the world itself.

I do not helieve that violence is the
way to resolve this contradiction; but
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all of us must recognize the truth
such a statement. The single most press-
ing issue of our time is the problem of
eliminating the unconscionable gap be-
tween what we preach and what we
practice.

A hundred years ago, in the 14th
amendment, we embodied in the Con-
stitution itself the concept that all
Americans are entitled to equal protec-
tion of the laws. Only in the past 20
years have we begun to put flesh and
hones on the 14th amendment—to turn
tts promise into reality. That task re-
mains unfinished. Until it s finished,
until the day every American has truly
equal opportunity, we must continue the
struggle.

Today a great many alienated Ameri-
cans serlously question whether our sys-
tem can and will deal effectlvely with this
crucial problem, Some have decided that
the institutions of our society cannot or
will not respond. In their view, our insti-
tutions must be scorned and eventually
pulled down, as the only course to mean-
ingful reform. At the same time, we face
the specter of institutional insensltivity,
we feel the hand of officials grown dis-
respectfu! of the law and the tradition
they represent, While the great majority
of elected and appointed officials are in
tune with these difficult times and are
working for progress, a few still seek to
undermine the ability of the system to
respond effectively to the crisis of con-
fidence we face,

From Selma and Birmingham to De-
troit, from Berkeley to Chicago, we have
learned the terrible consequences of vio-
lence breeding repression and repression
breeding violence. We have learned that
those masses who might follow the call
to violence must be brought back into our
society, even if their leaders cannot be,

Some cite the need to bring our allen-
ated minorities into the system solely as
a means of quelling revolution. This is
not enough, We must bring all Americans
into this great effort because America
needs their talents, their energies and
ideas to help make a great America an
even better America. We cannoit begin
to make the progress we must, unless we
can bring these forces fully into the
institutional framework of American
society. And we will not do that until we
make it clear that those in positions of
leadership have a deep moral commit-
ment to the concept of social equality.
Today, 100 years after the Civil War, we
cannot support a policy which will guar-
antee anything less than full opportunity
for all Americans to enjoy all of the
rights of American citizenship.

The evidence is persuasive. Judge Q.
Harrold Carswell lacks such a deep moral
commitment to the concept of racial
equality. The elevation to the highest
court of such a man would serve as an
encouraging symbol to those violent ex-
tremists who are outside the mainstream
of American life and lend credence to
their argument that our system cannot,
that it will not, act to make freedom and
equallty for all Americans a reality. It
would also serve as an encouraging sym-
bol to all those at that opposite ex-
treme, who would take comfort in this
nomination and redouble their efforts to
reverse two decades of slow but steady
progress, For all of the millions and mil-
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lions of Americans—black and white—
who have worked as tirelessly to achieve
that progress, the confirmation of G.
Harrold Carswell, as Associate Justice of
the Supreme Court would be a sign of
retreat.

Mr. President, I do not think the Sen-
ate can withhold its advice and consent
from a nominee merely because he is not
of the stature of Holmes and Brandeis
and Cardozo, men whom the President
admires. It is not necessary that we
should hold Supreme Court Justices to
the high standards of other Republican
nominees in this century, the standards
of Charles Evans Hughes and William
Howard Taft and Harlan Fiske Stone,
the standards of Earl Warren and John
Marshall Harlan and William Brennan
and Potter Stewart. But I do not think
we can let our standards fall to the low
level suggested by the present nominee,
Mr, President, the U.S. Senate, the Amer-
ican people, have a right to insist upon
a better man—a man in tune with these
difficult times, a man committed to jus-
tice for all Americans, a man of recog-
nized stature within his profession, a
man of measured sensitivity.

Mr. President, this appointment de-
means the Court. It demeans the South,
It demeans the Nation. It may be good
polities, but it is bad government and bad
conscience and it would assuredly give
us bad law. At a time when millions of
black and white Americans are question-
ing the American dream, and asking us
for a clear sign of where we stand on the
most crucial lssue of the century, this
appoiniment gives them the hack of our
hand. I hope the Senate will have the
courage and wisdom to refuse to advise
and consent to this nomination, and
awalt an appointment by the President
of a man more suited for the times in
which we live.

Mr, HRUSKA, Mr. President, will the
Senator from Indiana yield?

The PRESIDING OFFICER (Mr.
HucHEs). Does the Senator from In-
diana yield to the Senator from Ne-
braska?

Mr, BAYH. I yield.

Mr. HRUSKA. Am I correct in my re-
collection that the Senator asked that
there be unanimous consent to include In
the REcoRD a report of the Washington
Research Action Council on the jury
selection plan?

Mr. BAYH, That is right.

Mr. HRUSKA. I thank the Senator.

Mr. President, I invite attention to the
opening sentence of that memorandum
which reads:

In 1868, Judge Carswell adopted a plan
for the selection of persons for jury service in
the Northern Distriet of Florida which has
resulted in gross racial discrimination in
every one of the four Divisions in his district.
Moreover, it is clear that this result could
easin have been predlcted from information
available to him at the time,

Then the following is a significant
sentence:

His fallure to take action to correct this
diserimination is in clear violation of a Fed-
eral statute passed several months before
he adopted the plan,

Mr. President, I ask unanimous con-
sent that there be printed in the REcorp,
8 copy of the plan. It commences on page
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298 of the hearings after the words “Ap-
pendix A’

There heing no objection, the plan was
ordered to be printed in the RECORD, as
follows:

PLAaN oF THE UNITED STaATES DIsTRICT COURT
FOR THE NORTHERN DISTRICT OF FLORIDA,
ALL DIvIsIOoNs, FOR THE RaNDOM BELECTION
OF GRAND AND PETIT JURORS

Pursuant to the Jury Selection and Service
Act of 1068 (Public Law 90-274), the follow-
ing plan is hersby adopted by this court,
subject to approval by a reviewing panel and
to such rules and regulations as may be
adopted from time to time by the Judicial
Conference of the United States,

I. APPLICABILITY OF PLAN

This plan i3 applicable to the Northern
District of Florlda which constists, hy divi-
sions, of the counties of!

(1) The Pensacola Division: Escambia,
Santa Rosa, Okaloosa and Walton.

(2) The Marianna Division: Jackson,
Holme#, Washington, Bay, Calhoun and Gulf.

(3) The Tallahassee Division: Leon, Gads-
den, Liberty, Frankiln, Weakulla, Jefferson
and Taylor,

(4) The Gainesville Division: Alachua,
Lafayette, Dixle, Gilchrist and Levy.

The provisions of this plan apply to &ll
divisions in the distriot.

II. POLICY

This plan is adopted pursuant to and n
recognition of the Congressional policy de-
clared tn Title 28, Unlited States Code, as fol-
lows:

“§ 1861. Declaration of policy

“It 18 the policy of the United States that
all litigants in Federal courts entitled to trlal
by jury shall have the right to grand and
petit jurtes selected at random from a fair
cross section of the community In the dis-
trict or divislon whereln the court convenes,
It s further the pollcy of the United States
that all clitizens shall have the opportunity
to be considered for service on grand end
petit jurles in the distrlet courts of the
United States, and shall have an obligation
to serve as jurors when summoned for that
purpose.

“§ 1862, Discrimination prohibited

“No ¢ltizen shall be excluded from service
ag & grand or petit juror in the district courts
of the Unlted States on account of race, color,
religlon, sex, national origin, or economitc
status.”

II. MANAGEMENT AND SUPERVISION OF JURY
SELECTION PROCESS

The clerk of the court shall manage the
jury selection process under the supervision
and control of the Chief Judge of the Disirict
and there shall be no jury commission, The
use of the word “clerk” in this plan contems-
plates the clerk and any or all of his deputies,
The phrase “Chief Judge of this distriet”
wherever used in this plan shall mean the
Chief Judge of this district, or in his ab-
sence, disability or inability to act, the ac-
tive District Court Judge who 18 present in
the district and has been in service the great-
st lenpth of time, Wherever the Jury Se-
lection and Service Act of 1068 requires or
authorizes the plan to designate a district
court judge to act instead of the Chlef Judge,
the above definition shall apply and such ac-
tive District Court Judge above mentioned
15 hereby designated to act.

IV, RANDOM SELECTION FROM VOTER LISTS AND
MASTER JURY WHEELS

Voter registration lists represent a fair
cross section of the community in each divi-
sion of the Northern District of Florida, Ac-
cordingly, names of grahd and petit jurors
serving on or after the effective date of this
plan shell be selected at random from the
voter registration llsts of all of the counties
in the relevant division,

The clerk shall maintain a master jury
wheel or a master jury box, herelnafter re-
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ferred to ag master jury wheel, for each of
the divisions within the district. The clerk
shall make the random selectlon of names for
‘the master jury wheels as follows. There shall
he selected for the master jury wheel for each
division as & minimum approximately the
following number of names;

Pensacola divislon___________________
Martanna dlvisloN. cecmcoeeao
Galnesville division____.___.___
Tallahassee AlVISION cccocccmcccacaan

These numbers are a3 large as they are to
allow for the possibility that some juror
qualification forms, herelnafter mentioned,
will not be returned, that some prospective
jurors may he exempt by law or excused, and
that some may not comply with the statu-~
tory qualifications. The court may order ad-
ditional names to be placed in the master
Jury wheels from time to time a8 Necessary.

If the above numbers are less than one-
half of one percent of the total number of
reglstered voters for the division, the court
concludes that such percentage number of
names 1s unnecessary and cumbersome.

The clerk shall ascertain the total number
of reglstered voters for each division and
divide that number by the number of names
to be selected for the master jury wheel
from that division. For example, If there are
42,751 reglstered voters In a division that
number will be divided hy 2,100 producing
the gquotlent of 30. Then he shall draw by lot
a number not less than 1 and not greater
than 20 and that name shall be selected from
the voter registration list of each county in
that division along with each 20th name
thereafter. Thus, if the starting number 15
19, the 8o6th, 590th, T79th, 09th, 119th, etc.,
names shall be picked from the registration
Ust of each county of that division.

Each master jury wheel shall be emptied
and refilled during the perlod June 1-No-
vermber 30, 1971, and each ffth year there-
after.

This plan i= based on the conclusion and
Judgment that the policy, purpose and n-
tent of the Jury Selection and Service Act of
1968 wili be fully accomplished and imple-
mented by the use of voter reglstration lsts,
as supplemented hy the inclusion of subse-
quent registrants to the latest practicable
date, as the source of an at random selection
of prospective grand and petit jurors who
represent a fair cross sectlon of the commu-
nity. This determination 1s supported by all
the information this court has heen able to
obtain after diligent effort on ite part and
after full consultation with the Fifth Circult
Jury Working Committee and the Judicisl
Council of the Fifth Circuit. In order to
assure the continuous implementation of the
policy, purpose and Intent of the Jury Selec-
tion and Bervice Act, a report will be made
to the Reviewing Panel on or before March 1,
1989, showing a tabulation by race and sex
of all prospective jurors, qualified and un-
qualified, based upon returns of Juror Qual-
ification Forms from & malling of such forms
to 20% of the total number of persons placed
in the master jury wheel or 1,000 persons,
whichever 1s greater.

V. DRAWING OF NAMES FROM THE MASTER JURY
WHEEL] COMPLETION OF JURY QUALIFICATION
FORM
This plan hereby incorporates the pro-

vislons of 28 U.B.C.A, § 1864, which reads as

follows:

“{a) From time to time as directed by
the distriect court, the c¢lerk or a district
judge shall publicly draw at rahdom from
the master jury wheel the names of as
many persons as may be required for jury
gervice, The clerk . .. shall prepare an alpha-
betical list of the names drawn, . . . The
clerk . . . shall mail to every person whose
name is drawn from the master wheel a
Jjuror qualification form accompanied by in-
structions to fill out and return the form,
duly signed and sworn, to the clerk . . . by
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mail within ten days. If the person is un-
able t¢ flll out the form, another shall do it
for him, and shall indicate that he has done
so and the reason therefor. In any case in
which it appears that there is an omission,
ambigulty, or error in a form, the clerk . ..
shall return the form with instructions to
the person to make such additions or cor-
rections as may be necessary and to return
the form to the clerk . . . within ten days.
Any person who fails to return a completed
jurer qualification form as instructed may
be summoned by the clerk . .. forthwith to
appear before the clerk ., . ., to filll out a
juror qualification form. ...

At the time of his appearance for jury
service, any person may be required to fill
out another juror gualification form in the
presence of . . . the clerk or the court, as
which time, in such cases as it appears war-
ranted, the person may be questioned, but
only with regard to his responses to questions
oontained on the form. Any information
thus acquired by the c¢lerk . ., . may he noted
on the juror qualification form that trans-
mitted to the chief judge or such district
court judge as the plan may provide.

(b) Any person summoned pursuant to
subsection (a) of this section who falls to
appear as directed shall be ordered by the
district court forthwith t0 appear and show
cause for his fallure to ¢comply with the sum-
mons. Any person Who fails to0 appear pur-
suant to such order or who falls to show good
cause for noncompliance with the summons
may be fined not more than $I100 or ilm-
prisoned not more than three days, or both,
Any person who willfully misrepresents a
material fact on a juror qualification form
for the purpose of avoiding or securing serv-
ice as a juror may be fined not more than
$100 or imprisoned not more than three
days, or both.”

vI. EXCUSES ON INDIVIDUAL REQUEST

This court finds and hereby states that
jury service by members of the following
occupational c¢lasses or groups of persons
would entail undue hardship and extreme
inconvenience to the members thereof, and
serious ohstruction and delay Ln the fair and
impartial administration of justice, and that
thelr excuse will not be inconsistent with
the Act and may he clalmed, if desired, and
shall be granted by the court upon individ-
ual request: (1) actively engaged members
of the clergy; (2) all actively practicing at-
torneys, physictans and dentists, and regis-
tered nurses; (3) any person who has served
as & grand or petit juror in a federal court
during the past two years immedisately pre-
ceding his call to serve; and (4) women who
have legal custody of a child or children
under the age of 10 years.

Additionally, the court may in its discre-
tion excuse persons summoned for jury serv=-
jce upon a showing of undue hardship,
extreme inconvenience, or other ground of
exclusion as set forth in Section 1866 of the
Act, for such period of time as the court
may deem necessary and proper.

VII. EXEMPTION FROM JURY SERVICE

This court finds and hereby states that
the exemption of the following occupational
classes or groups of persons is in the publie
interest, not inconsistent with the Act, and
shall be automatically granted: (1) members
in active service of the armed forces of the
United States; (2) members of the Fire or
Police Departments of any State, District,
Territory, Possession or subdivision thereof;
(3) public officers in the executive, legisla-
tive, or judicial branches of the government
of the United Btates, or any State, District,
Terrltory, Possesslon or subdivision thereof
who are actively engaged in the performance
of official duties (public officer shall mean
a person who is either elected to public
office or who 1s an oificer directly appointed
by a person electad to public office), and (4)
all persons over 70 years of age at the time of
exXecuting the jury qualification form,
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VIII. DETERMINATIONS OF QUALIFICATIONS,
EXCUSES, AND EXEMPTIONS

This plan hereby incorporates the provi-
slons of 28 TU.5.C.A. § 18656, which reads as
follows:

“{a) The chief judge of the district court,
or such other dlstrict court judge as the plan
may provide, on his initiative or upon recom=-
mendation of the ¢lerk . . . shall determine
solely on the basis of information provided
on the juror qualification form and other
competent evidence whether a person is un-
quslified for, or exempt, or to be excused from
jury service, The clerk ahal]l enter such de-
termination in the space provided on the
Juror qualification form and the alphabetical
Ust of names drawm from the master jury
wheel, If & person did not appear in response
to a summons, such fact shall be noted on
said Hst.

“(b) In meking such determination the¢
chief judge of the district oourt, or such
other district court judge as the plan may
provide, shall deem any person qualified to
serve on grand and petlt juries in the dis-
trict court unless he—

“(1) 18 not a citizen of the United States
twenty-one years old who has resided for a
period of one year within the judiclal dis-
trict;

“{2) is unable to read, write, and under-
stand the English language with a degree of
proficlency sufficient to 1l out satisfactorily
the juror gqualification form;

“{3) 1s unable to speak the Engllsh lan-
guage;

“{4) is incapable, by reason of mental or
physical infirmity, to render satlsfactory jury
service; or

“(5) has a charge pending against him for
the commission of, or has been convicted in
a Btate or Federal court of record of, a crime
punishable by imprisonment for more than
one year and his civil rights have not been
restored by pardon or amnesty.”

IX. QUALIFIED JURY WHEEL

The clerk shall also maintain separate
qualified jury wheels or boxes, hereinafter re-
ferred to as qualified jury wheel, for each di-
vision in the district and shall place in such
wheel the names of all persons drawn at
random from the master jury wheels and
not disqualified, exempt, or excused pur-
suant to this plan. Each qualification form
as called for by section 1864, supra, ehall bear
the number which its addressee bears on the
voter list. The clerk shall insure that at all
times at least 800 names are continued in
each such qualified jury wheel over and
above and exclusive of the names of jurors
previously drawn from such qualified jury
wheel. The qualified jury wheel in each di-
vision shall be emptied and refilled with
names when the master jury wheel for that
division is emptied and refilled.

X. DRAWING OF AND ASSIGNMENT TC
JURY PANELS

From tlme to time the court or the clerk,
if so ordered by the court, shall publicly
draw at random from the quslified jury
wheel or wheels such number of names of
persons as may be required for assignment
to grand or petit jury panels, and the clerk
ghall prepare a separate list of names of
persons assigned to each grand and petit
jury panel. These names may be disclosed
by the clerk to parties end to the publio
after sald list is prepared and the jurors have
been summoned; provided, however, the
court may at any time or from time to time
order generally, or with respect to any par-
ticular term or terms of court, that these
names be kept confldential in any case where
in the court’s judgment the interest of jus-
tice so0 requlre, (28 U.S.C. § 1863(b) (8) (9))

XI. GRAND JURIES

Two separate and distinct geographic areas

of this district are hereby established for the

calling of grand jurors, to wit:
(a) Matters within the jurisdiction of the
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Marianng, Tallahassee, and CGainesville Divi-
sions shall be presented to grand jurors
drawn from the qusalified jury wheels of each
of these three divisions only. A pro-rata, or
approximately pro-rata, number of names
shall be drawn at rendom from the qualified
Jury wheel of each of these three divisions
only and those so drawn shall constitute
grand jurles for those three divisions, Unless
otherwise specifically ordered by the supers
vising judge, a3 defined in paragraph III, the
grand juries for the Marianna, Tsallahassee
and Gainesville Divisions shall slt at Talla-
hassee,

{b) Matters within the jurtsdiction of
the Pensacola Division shall be presented to
grand jurors drawn from the qualified jury
wheel of the Pensacola Division only,

Court personnel responsible shall proceed
to take all action necessary for the imple-
mentation of this pian in order that it may
be placed In operation on and after Decem-~
ber 22, 1968, in eccordahce with the Jury
Selection and Bervice Act of 1868,

So ordered, this 17th day of July, 1968.

G, HARROLD (JARSWELL,
Chief Judge.
WINSTON E. ARNOW,
U.S, District Judge.

I hereby certify that this plan of the
Northern Distriot of Florida for random se-
lection of jurors has been formslly approved
by the Reviewing Panel of the Fifth Judicial
Circuit a5 of September 10, 1968, and that
coples hereof have this date been transmitted
by mall to The Attorney General of the
United States and to the Director, Adminis-
trative Office of the United States Cowrts,
respectively,

This 12th day of Beptember 1968,

G, HaBROLD CARSWELL,
Chief Judge.
UNITED STATES COURT OF APPEALS, PIPTH
CIRCUIT REVIEWING PANEL, JURY PLAN

The foregoing and attached plan of the
United States District Court for the Northern
District of Florida for the random selection
of grand and petit jurors in accordance with
the Jury BSelection and Service Act of 1988,
having been reviewed by the Reviewing Panel
of this circuit 18 hereby approved,

Entered for the Reviewing Panel at Hous-
ton, Texas, this the 10th day of September,
1968,

JorN R. Brown,
Chief Judge.

The following Judges comprised and acted
a3 the Reviewing Panel:

(a) Fifth circuit judicial council

John R. Brown, John Minor Wisdom, Wal-
ter P. Gewin, Griffin B. Bell, Homer Thorn-
berry, James P. Coleman, Irving L. Goldberg,
Robert A, Ainsworth, John C, Godbold, David
W. Dyer, Bryan Bimpson, Lewls R. Morgan.
(b) Chiefdistrict fudge

G, HARROLD CARSWELL,
Chief District Judge.

Mr. HRUSKA, Mr, President, it strikes
me that for any researcher to say that
this plan is lllegal and that there is a
violation of the statute thereby, in the
face of the eminent jurists who have
studied that plan carefully and matched
it up with the statute and who have
certified it as complying with the statute,
and to come out with a statement of that
kind, is certainly effrontery to say the
least.

Mr, BAYH. I appreciate the fact that
the Senator from Nebraska put that en-
tire plan into the record. It was the in-
tention of the Senator from Indiana—-I
do not know whether the record will
show it—to include from page 294 to page
303 of the hearings, so that both sides of
this thing could be made part of the rec-
ord and everyone can determine it for
himself,
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I think the Senator from Nebraska
knows, and I certainly accord him the
knowledge, that although we might dif-
fer on the ultimate conclusions, neither
one of us would want to try to put some-
thing over on the other, or try to give
only half the information.

Mr. HRUSKA. Mr. President, I should
like to make this added observation. Of
course we can differ as to conclusions
but we should not differ as to facts. We
should try to be fair. This Washington
research projeet action council memo-
randum is dated February 1, 1970, No-
where in it is there a word of reference
to the fact that the reviewing panel of
these eminent members of the fifth ¢ir-
cult court of appeals approved the plan
and pronounced it to be, and certified it
to he, in compliance with the statute. It
seems to me—maybe I am mistaken--
mayhe I am asking a deg ee of fairness
that is above the capacity of the re-
searcher in the project action council——
but in all fairness, attention should
be called to the fact that it was so
certifled.

I am glad that the Senator from Indi-
ana joins me in agreeing that the whole
record should be placed in the ConGres-
sIoNAL REecorRp on this debate at this
point.

Mr. BAYH. Mr. President, inasmuch as
the contention of the memorandum is
that the jury selection system has a dis-
criminatory impact, and the memoran-
dum includes several tables and flgures
and an analysis of the plan, everyone can
judge for himself whether the plan is in
effect diseriminatory.

Certainly I think, as I said a few min-
utes ago, that it is only fair that all of
the information be printed in the Recorp.
Then we can let each Senator make this
determination for himself, I might also
point out that the fifth eircuit reviewing
panel cited by the Senator approved the
plan on September 12, 1968, while the
memorandum itself s based on the re-
sults of questionnaires sent out by Judge
Carswell’s court late in 1968. As the
memorandum says—at page 295 of the
hearings:

When the completed questionnaires were
tabulated, it was apparent that the sys’oem
adopted was working in a grossly discrimina«
tory fashlon, .. .”

Bo the fifth circuit panel’s review is
hardly conclusive.

S. 3597T—INTRODUCTION OF A BILL
TO AMEND TITLE 28, UNITED
STATES CODE

Mr, HRUSKA. Mr. President, as In
legislative session, I ask unanimous con~
sent to introduce a bill which seeks to
amend title 28, United States Code, with
respect to judicial review of Interstate
Commerce Commission decisions, It is
Introduced at the request of the Attor-
ney General.

The PRESIDING OFFICER. Without
ohjlection, it i3 so ordered.

Mr. HRUSKA. The bill would mod-
ernize the existing judicial machinery
for review of decisions of the Interstate
Commerce Commission, and is geared to
relieve a significant burden on the Fed-
eral judiciary. At the same time, the
proposal would not elter the Commis-
sion’s own administrative procedure.
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Legislation Number Governor's representative on scenic Scenic
State Drafted enacted Implemented Nonlegislated programs of rivers 1 river programs rivers
South Carolma - . . .__... L L ciecceena- —— . e e aea e ee e meen 11 John A. May, director, Division of Qutdoor Yes.
Recreation.
South Dakeota... . ... .. . __ e mmm e e e e e e - - - . .- None Rolrgerli( Hodgins, director, Game, Fish, and Mo,
arks.
Tennesses -.o.oon oooemaeeocanaas . 1968. .. .... Tennesses Scenic Rivers ._. ... - e e e e o 10 E, Boyd Garrett, commissioner of conserva- Yes.
cl. jon.
TeXas . cuecmceanan Y05 enoveumcemssrmereramsveas smesmsssesmarsesreve Temmen fem ee cmeee .- - 15 J, R. Singleton, execulive director, Parks No.
and Wildlife.
Ulah, iin coeeieireees - S e e e emeeececcmecmcmemcen eeeae None No... . __. P, - Yes.
Vermont . ... o meesmsasssssmsssres—m—r-srommaes None Forrest Orr, Interagency Committee on Yes.
Natural Resources.
Vieginia .. cooeen.. University of Virginia $chool of Architecture, 26 Elbert Cox, Commission of Outdoor Recre- Yes.
Division of Planning completed statewide ation.
survey and appraisal of streams as
directed by General Assembly, Legisla-
tion is being drafted. . ) )
Washington  _..._. YOS, ceaccamenanes ses mmsmmcasmmm—mmrammmmammee e An ad hoc interagency committee to study Mone Lewis A. Bell, chairman, Interagency Com- Yes.
SCENit rivers, mittee on Qutdoor Recreation,
West Virginta . oo ceecccccereaes 1969 uoeoaoooe Natural streams preser- ... e cicccccccecocmccecaaaan 3 Dr. B, L. Cofiindaffer, director, Federal- Yes.
vation system, State Relations,
Wisconsin. .. _.oooooeoo. - 1965, .. ... Wisconsin Wild and memm e mem m e mem e aee . - 8 John Brasch, assistant director, Bureau of Yes,
Scenic Rivers. Fish and Management, Department of
Natural Resources,
WYOMING, - o eiens ccmemamciiic mcn em cmeccccecmecccacamcccee = - e e e emm ceee e e e mm e None Paul Westedt, acting director, Wyoming Yes.

Recreation Commission,

1ldentified by States for patentiak inclusion in scenic Hiver programs.

3 Considered in Statewide Com prehensive Qutdoor Recreation Plan,

SUPREME COURT OF THE
UNITED STATES

The Senate continued with the con-
sideration of the nomination of George
Harrold Carswell to be an Associate Jus-
tice of the Supreme Court of the United
States.

Mr, HOLLAND. Mr. President, with
reference to the confirmation of the
nomination of Judge G. Harrold Cars-
well to be a Justice of the Supreme
Court, I shall not attempt to make any
speech today. But I do want other Sena-
tors to know something about how Judze
Carswell is regarded by the bar of the
State of Florida and by some of the
leading elected officials of the State.

I, therefore, ask unanimous consent
first that there be printed in the REc-
orD a resolution adopted by the Gover-
nor and cabinet of the State of Florida
assemnbled at Tallahassee, Fla., on Jan-
uary 27, 1870, epproving the nomination
and urging the Senate to confirm Judge
Carswell to be a Justice of the Supreme
Court,

There being no objection, the resolu-
tion was ordered to be printed in the
Recorp, as follows:

RESOLUTION ADOPTED BY THE GOVERNOR AND
CABINET OF FLORIDA ASSEMEBLED AT TALLA-
HASSEE, FLA.,, JANUARY 27, 1970
Whereas Q, Harrold Carswell, Judge for

the U.B, Fifth Cireuit Court of Appeals in

New Orleans, has distinguished himself in

the field of law for more than twenty years

and

Whereas Judge Carswell received his law
degree from the Walter P, George School of
Law at Mercer University In 1948 after serv-
ing with the U.B. Navy during World War
II and

Whereas Judge Carswell, after service as a
UB., Attorney for the Northern District of
Florida became at the age of 38 the youngest
federal judge In the history of this country
and

Wheress Judge Carswell after his appoint-
ment to that position by President Dwight
D. Eifsenhower served with distinction on
that court for more than twelve years and

Whereas Judge Carswell was appointed in
1869 to the U.S, Fifth Circuit Court of Ap-
peals and

‘Whereas Judge Carswell has esteemed him-
self in the minds of his friends and neigh-
bors, members of the Bench and Bar, and

all with whom he has come in contact, he-
cause of hig natural instinct for the law, his
Jjudicial temperament and his ability to
quickly define legal issues and

Whereas Judge Carswell’s recent appoint-
ment by President Richard M, Nixon to the
U.8. Bupreme Court hrings hohor not only
to him and his family but indeed to Talla-
hassee anhd the State of Florida.

Now therefore be tt resolved that the Goy-
ernor and Cablinet of the State of Florida in
& meeting assembled in Tallahassee, Florida,
do go on record 88 commending him upon
his appointment with all good wishes for a
quick confirmation a3 the first Floridian ever
to hold the title of U.S. Supreme Cowrt
Justice.

Adopted this 27th Day of January, 1970,

CLaUDE EIRK,
Governor.
ToM ADAMS,
Secretary of State,
EaRL FAIRCLOTH,
Attorney General,
FrED O. DICKINSON, JR.,
State Compiroller,
BROWARD WILLIAMS,
State Treasurer,
FLoyp T. CHRISTIAN,
Commissioner of Education.
DoyLE CONNER,
Commissioner of Agriculture,

Mr, HOLLAND., Mr. President, I call
attention to the fact that the Governor
is a Republican and that the six mem-
bers of the cabinet other than he, who
are all elected statewlde, are Demoecrats.

I ask unanimous consent that there be
printed in the Recorp a wire I received
today from Mr. Pat Thomas, the chair-
man of the Democratic Executive Com-
mittee of the State of Florida, completely
approving and urging the confirmation
of Judge Carswell and stating what he
had to say in a press release recently
given by him and carried statewide, and
stating likewise that he had had noth-
ing but approval from leading members
of his party throughout the State.

There being no objection, the telegram
was ordered to be printed in the Recorp,
as follows:

Quincy, PrLa.,
March 18, 1970.
Hon, 8PESSARD L, HOLLAND,
U.S. Senator,
Senate Office Building, Washington, D.C.

Drap SENATOR HOLLAND: As active debate

now approaches on the confirmation of Judge

Q. Harrold Carswell and in view of your
probable role of leading the floor debate on
behalf of hils confirmation I thought I
should apprise you of my response as chalr-
man of the Democratic Party of Florida when
asked by the Associated Press what posture
did we of the official party take on this nom-
instion. This inguiry was prompted pursuant
to the appearance of our distinguished fore
mer Dernocratic Governor Leroy Collins, be-
fore the Senste Judiciary Committee; I
related to the press that while no poll had
been conducted and that I could not render
an official endorsement of Judge Carswell], I
felt that most Florida Democratic officials
would favor the confirmation and heartily
endorse the testimony rendered by Gover-
nor Collins. I did report that I knew of no
party or public official in Florida opposing
this confirmation and have observed that
he had been an outstanding member of the
Judiciary, a credit to owr State, and was at
all times recognized as a jurlst of great
falrness to all who came before him. These
comments were carried statewide February
& by the AP, I also called attention to the
assistance given thls nomination by other
Democrats In addition to that of Governor
Collins, principally yourself, Congressmen
Sikes and Fugua and others from the dele-
gation, I further mentioned Comptroller
Fred Dickinson’s offer to testify on behalf of
the Florida cabinet. The interviewer quizzed
me to ascertain If we were then not critical of
the Intense efforts of examinations by Sena-
tors KENNEDY and BayH to which I responded
in the negative and expressed belief that such
a fine tooth investigation should be expected
of those who would sit on the nation’s high
courts. These statements received healthy
airing in Florida’s press and I have been
gratified at the positive response and ap-
proval which I have received from our Demo-
crats throughout the State. As a matter of
fact not one single protest or criticism have I
recelved from any of the 7000 precinct work-
ers &5 well as several thousand Democratic of-
fice holders. This would certainly indicate
that this ine American 18 worthy of the very
diligent stewardship you now render on his
hehalf, and Is conslstent with the leadership
which you have always directed in the
fashion that best serves your Btate and Na-
tion; you exemplify great statesmanship as
you champion Issues such as this which
should be far removed from the field of parti-
san battle.
Very sincerely,
PaT THOMAS.

Mr. HOLLAND. Mr. President, I ask
unahimous consent that there be printed
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at this point in the REcorp a wire which
I received from Honorable W. May Wal-
ker, a circuit judge, who is the senlor
circuit judge of Florida, living now at
Tallahassee,

There being no objection the telegram
was ordered to be printed in the RECORD,
as follows:

TALLAHASSEE, FLA,,
March 16, 1970,
Hon. SpESsARD L. HOLLAND,
U.S. Senator,
Senate Office Building,
Washington, D.C.;

Ag & Florida Circuit judge and as the
senlor judge in point of service of all judges
of Florida, appellate or otherwise and as a
Democratic ofice holder, I strongly urge
confirmation of Judge G. Harrold Carswell
a8 Supreme Court Justice., Having knowm
him for many years both soclally and pro-
fesstonally, I deem him eminently qualified
in every respect to capably and creditably
discharge the duties of thls high office.

W. MaY WALKER,
Oircuit Judge.

Mr. HOLLAND. Mr, President, I ask
unanimous consent that there be printed
at this point in the REcorp, a wire I have
received from the two presiding circuit
court judges of the 19th Judicial Circuit
of Florida, who were holding court today
at Vero Beach, Fla.

There belng no objection the telegram
was ordered to be printed in the Recorbp,
as follows:

VERC BeacH, FLa.,
March 16, 1970.
Hon. Seessarp L. HolLLaND,
Hon. Epwarp J. GURNETY,
UJ.8. Senate, Capitol Building,
Washington, D.C.:

Judge G. Harrold Carswell is known to he
an able jurist and a man of excellent char-
acter, If his nominatlon to the Supreme
Court of the United States is confirmed, he
will serve the Cowrt and his country well,

D. C. SMITH,
WALLACE SAMPLE,
Circuit Judges, 19th Judicial Circuil of
Florida,

Mr. HOLLAND, Mr, President, I ask
unanimous consent that there be printed
in the Recorp & wire which I received
vesterday from Judge Tom Barkdull, of
Coral Gables, Fla., who is a judge of the
district court of appeals, which is next
to the highest ¢court we have in our State,

There being no objection the telegre n
was ordered to be printed in the REcorb,
as follows:

Mranmz, Fra.
March 15, 1970.
Sensator SrEssakRp HOLLAND,
Senate Office Building,
Washington, D.C.:

As a member of the Florida bar for over
twenty years I heartily endorse Judge Cars-
well for the Supreme Court.

Jupce ToM BARKDULL,
Judage, District Court of Appeals.

Mr., HOLLAND. Mr. President, I ask
unanimous consent that there be printed
in the ReEcorp a wire from Circuit Judge
B. C. Muszynski, of Orlando, Fla., urging
that the nomination of Judge Carswell
be confirmed.

There being no ohjection the telegram
was ordered to be printed in the Recorp,
as follows:

ORLANDO, FLA.,
March 16, 1970.
SPESSARD HOLLAND,
U.5. Senator,
Washington, D.C.:
Request your afirmative vote for Judge
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Carswell appointment to the Supreme Court,
United States.
B. C. MUSZYNSKI,
Ctreuit Judge.

Mr, HOLLAND. Mr. President, I ask
unanimous consent that there be printed
in the REcorp & wire received from Judge
Roger F. Dykes, of Cocoa, Fla. urging
the confirmation of the Carswell nomi-
nation

There being no objection the telegram
was ordered to be printed in the RECORD,
as follows:

—

Cocoa, FrLa,,
March 16, 1970,
Senator SressarD L. HOLLAND,
Senate Office Building,
Washington, D.C.;
Bench and bar together urge approval
Carswell appointment,
Judge Rocek P, DYKES,

Mr. HOLLAND, Mr. President, I ask
unanimous consent that there be printed
in the REcorD a wire I have received
from Judge Ben C. Willis, a circuit judge
and a member of the Florida circuit court
for 13 years, commenting favorably on
the nomination of Judge Carswell and
urging his confirmation.

There being no objection the telegram
was ordered to he printed in the Recorp,
as follows:

TALLAHASSEE, Fra.,
March 16, 1970,
Hon, SPEssarD L, HOLLAND,
U.S. Senator,
Senate Office Building,
Washington, D.C.:

As a Florida Cilrcuit judge for thirteen
years who Is & democratic office holder, I
strongly urge confirmation of Judge G. Har-
rold Carswell as supreme court justice. I
have known him well for many years both
socially and professionally and I deem him
fully qualified by temperament, integrity and
scholarship to capably discharge the duties
of that office,

Ben C. WmLLIs.

Mr. HOLLAND. Mr. President, I ask
unanimous consent that there be printed
in the REcorp a wire I have received from
all five of the sitting Judges of the
District Court of Appeals of the First
Circuit, which covers all of west Florida
and most of north Florida, extending
from Pensacola to Jacksonville and
down, which I say again is an appellate
court and the second highest court in our
State, unqualifiedly endorsing the nomi-
nation and urging confirmation of
Judge Carswell.

There being no ohjection the telegram
was ordered to be printed in the REcorp,
as follows:

TALLAMASSEE, FLA.,
March 18, 1970.
Senator SPEssarD L, HOLLAND,
421 Senate Office Building,
Washington, D.C.:

We, the undersigned democratic jud.ges
of the first District Court of Appeals of
Florida, individually know and have been
personally acquainted with G, Harrold Cars-
well during hls period of service both as
United State Attorney and Judge of the
United States District Court at Tallahassee;
as a practitioner, adversary, and presiding
judge we have found him to be falr and
impartial in the discharge of his officlal
duties which he has performed with a high
degree of judicial competence and dispateh;
we consider him eminently qualified in
évery respect for membership on the
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Supreme Court snd unanimously recoms
mend his confirmation,
JonN T, WIGGINTON,
DoNaLp K. CARROLL,
DEwgEY M, JOHNSON,
JOHRN S. RAWLS,
SaM SPECTOR.

Mr. HOLLAND, Mr. President, I ask
unanimous consent that a wire I have
received from Guyte P. McCord, Jr., a
circult court judge, urging confirmation
of the nomination of Judge Carswell be
printed at this peint in the Recorp,

There heing no objection the telegram
was ordered to be printed in the Recorp,
as follows:

TALLAHASSEE, FLA.,
March 16, 1970.
Hon, SPESSARD L, HOLLAND,
U.5. Senator,
Senate Office Building,
Washington, D.C.:

I have khnown Judge G, Harrold Carswell
for many years and strongly recommend him
for confirmation to the United States Su-
preme court. Ih my opinion he is well quali=
fied for that office by Integrity, ability, and
temperament. As you know, I am serving my
tenth year as a circult judge of Florida
and have been elected each term on the
Democratic ticket,

GuyTe P. McCorp, Jr.

Mr, HOLLAND. Mr. President, I ask
unanimous consent to have printed in
the REcorDp & telegram which I have re-
ceived from John A. H, Murphree, pre-
siding judge, eighth judicial ecircuit of
Florida, asking for the approval of Judge
Carswell’s nomination,

There being no objection the telegram
was ordered to be printed in the Recorp,
as follows:

QAINESVILLE, FLA.
March 16, 1970,
Hon, Spessarp L. HoLLanDd,
Old Senate Office Building,
Washington D.C.:

I urge the confirmation of Judge Harrold
Carswell as Justice of the Supreme Court, I
have known him for many years, It is my
consldered judgment that he possesses the
intellectual capacity, the moral Aber, and
the innate sense of justice that would fit him
for this high position.

JouN A. H. MURPEREE,
Presiding Judge, Eighth Judicial Court
of Florida.

Mr. HOLLAND, Mr. President, I ask
unanimous consent to have printed in
the Recorp & telegram I have received
from George L. Patten, circmit judge,
eighth judicial circuit at Gainesville,
Fla.,, asking for the confirmation of
Judge Carswell.

There being no chjection the telegram
was ordered to be printed in the REecorp,
as follows:

GAINESVILLE, FLA,
March 16, 1970.
Hon. Spessarp I, HoLLanp,
Old Sendte Office Building,
Waeashington, D.C.;

Judge Harrold Carswell nomination a8
Justice of the Supreme Court of the United
States 1s coming up for Senate confirmation
this week. I have personally Rnown Judge
Carswell since his appointment to the Fed-
eral District Bench Northern District of Flor-
ida. Have observed him in the discharge of
his duties as such judge and have the high-
est respect for his abllity, judgment and lne
tegrity. I feel that as a Justice of the Su-
preme Court he will bring great credit to
that court and to the Nation, I respectfully
urge the Senate to confirm his appointment.

GeoRcE L. PATTEN,
Circuit Judge, Eighth Judicial Circuit,
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Mr, HOLLAND, Mr, President, I wish
fo comment for the Recorp that most
of the first district court of appeals lies
within the same area in which the north-
ern district of Florida lies, which was pre-
sided over for so many years—12 years, as
I recall—by Judge Carswell as district
judee. I ask unanimous consent that the
Recorp show that the circuit court in
Gainesville, Fla., which has jurisdiction
over several counties that lie in the
eastern part of the first Federal judi-
vial distriet of Florida or the northern
district of Florida, was presided over for
80 many years by Judge Carswell.

Mr. President, I ask unanimous consent
to have printed in the REcoRrbp & telegram
from Hugh M. Taylor, circuit judege, who
describes himself as having served for 30
yvears as a Democratic officeholder and
for the last 25 years as a ecircult judge.
He recommends the confirmation of
Judge Carswell.

There being no objection, the tele-
gram, was ordered to be printed in the
REcoRrp, as follows:

TALLAHASSEE, FLA,
March 16, 1970,
Honh. SressARD L, HoLLAND,
Senate Office Building,
Washington, D.C.;

I have been s Democratic officer holder
over a span of more than thirty years and
4 Florids Circult Judge for twenty-five years.
I strongly urge confirmation of Judge Cars-
well to the U.8. Supreme Court, My observa-
tions are that he 18 fully qualified by matur-
ity, judgment, discretion and knowledge of
the lIaw.

Hucu M. TavLoR.

Mr. HOLLAND. Mr. President, I ask
unanimous consent to have printed in the
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RECORD a telegram from John J. Crews,
circuit judge, eighth judicial circuit of
Florida, recommending the confirmation
of Judge Carswell.

There being no objectlon, the tele-
gram was ordered to be printed in the
RECORD, as follows:

QGAINESVILLE, FLA.
March I8, 1970.
Hon, SrEssARD L, HOLLAND,
Senate Office Buflding,
Washington, D.C.:

I have been shocked at the nit-picking of
otherwlse prudent men in opposition to the
nomination of Judge G. Harrold Carswell to
the Supreme Court. As a prosecutor trial
judge and now appellate Judge the nominee
has served ably, honestly and with distinc-
tion. Without reservation I endorse his nomi-
nation. Respectiully,

JoHN J. CREWS,
Cireuit Judge, Eighith Judiclal Cir-
cuit of Florida.

Mr. HOLLAND, Mr, President, in clos-
ing this brief appearance, and it is nec-
essarily so because I am engaged in
hearings and will be engaged in hearings
tomorrew, my files show a very large
number of other letters and resolutions
to the same effect as these which I have
just placed in the REecorD, and which I
will have a chance to assemble and offer
for the REecorp later, including strong
letters from such distinguished Ameri-
cans as a former Governor and an earlier
Member of our House of Representatives,
later & member of the supreme court of
Florida, who lives in Tallahassee, and
who has known Judge Carswell through-
out his residence there. He strongly rec-
ommends the appointment and con-
firmation of Judge Carswell; as well as
others too numerous to mention which
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I shall have placed in the Recorp at the
appropriate time.

ADJOURNMENT TO 11 A.M.
TOMORROW

Mr., BYRD of West Virginla, Mr.
President, if there be no further business
to come before the Senate, I move, in
accordance with the previous order, that
the Senate stand in adjournment, as in
legislative session, until 11 o’clock to-
morrow morning.

The motion was agreed to; and (at 6
o’clock and 25 minutes p.m.) the Senate
adjourned, as in legislative session, until
tomorrow, Tuesday, March 17, 1970, at
11 am.

CONFIRMATIONS

Executive nominations confirmed by

the Senate March 16, 1970;
AMBASSADORS

Stuart W, Rockwell, of Pennsylvania, to be
Ambassador Extraordinary and Plenipoten-
tiary of the Unlted States of America to the
Elngdom of Morocco.

Findley Burns, Jr,, of Florida, a Foreign
Service officer of class 1, to be Ambassador
Extraordinary and Plenipotentiary of the
United States of America to Ecuador,

Albert W, Sherer, Jr., of Illinois, a Foreign
Service officer of class 1, t0 be Ambassador
Extraordinary and Plenipotentiary of the
United States of America t0 the Republic
of Guinea,.

Clarence Clyde Ferguson, Jr., of New Jetsey,
to he Ambassador Extracrdinary asnd Pleni-
potentiary of the United States of America
to Uganda.

OFFICE oF EcoNoMIC OQPPORTUNITY
Albert E. Abrahams, of Maryland, t0 be an

Assistant Director of the Office of Economie
Opportunity.

EXTENSIONS OF REMARKS

GOOD PLACE TO START:
POLLUTION DRIVE

HON. CHESTER L. MIZE

OF KANSAS
IN THE HOUSE OF REPRESENTATIVES
Monday, March 16, 1970

Mr. MIZE. Mr. Speaker, even before his
inauguration, many of us were con-
vinced that Richard Nixon was a man-—
and would be a President—of action and
hot of words alone.

This belief has been borne out many
times in the 14 months since the Presi-
dent has taken office, and we have seen
his words of intent transformed into
policy almost instantaneously.

One more example of this is the Presi-
ident’s drive fo end pollution. First he
issued a strong statement of this prob-
lem, an important starting point—then
immediately he set forth an order that
the Federal Government would begin
first, and a $359 million program would
he undertaken to eliminate the pollu-
tion caused by Federeal agencies or instal-
lations.

The President’s dectsive action toward
alleviating this serious problem is praised

in a February 6, 1970, editorial from the
Kansas City Star. I insert this editorial
in the Recorp at this point:

Goop Prace To START THE POLLUTION
Drive Is U.S, INSTALLATIONS

It cccurred to President Nixon that before
the federal government began exerting all-
out presgure on the nation’s cities and in-
dustries to clean up pollution, it should
first “sweep its own doorstep clean.” Hence
‘Wednesday's sternly worded order to all gov-
ernment agencles and installations to get
started on a 35p-million-dollar program to
abate their own air and water poliution, or
at least have measures under way, by the
end of 1972,

It 15 not that the government 13 a delib-
erate violator, any more than are most cities
or industries. Most pollution iz inadvertent,
the inevitable product of disposing of wastes
of various kinds in the ways in which this
has adlways been done. In the case of the one
worst single source of pollution, motor ve-
hicle exhausts, 1t 1s not even a consclous act
on the part of the individual.

Thus 1t 1s that Mr. Nixon could accu-
rately refer to the federal government as
“one of the worst polluters” without any
particular recrimination. It 1s simply that
the government, in the aggregate—military
and civillan—hss more vehicles, aircraft,
gewers, incinerators and so on than possibly
any other single entity in this country. And
the man at the top of this enormous pyra-

mid reasonably concluded that here was a
good place to start to get some of the most
early and effective results in the war on pol-
Tation.

The White House in this instance has
only to pass the word—and the money—
and in due course considerable headway can
be achieved in pollutlon abatement just by
cleaning up all federal installations, build-
ings, bases, vehicles, missiles and aircraft,
The executive order extends even to public
works projects such as ficod reservoirs and
barge cahals, with especially strinpgent lan-
guage ordering the secretary of the interior to
review the possible pollution effects of any
new project for which authorization or fund-
ing is being sought.

The Defense department, &s might be sup-
posed, was ldentified as the largest single
source of pollution within the government,
with West Point’s need of more than 3 mil-
lion dollars for improved treatment of sew-
age now damaging the Hudson river given
as & major example,

Government stocks of fuels and chemicals
of vartous types, with their danger potential
in spillage accidents, also were cited for pre-
ventive action. There was a word too, on ra-
dioactive pollution from atomic materials.

This was not the first federal directive ever
put out cn the subject, But previous ones,
said the Nixon statement, have been “ambi-
guously worded” and poorly enforced. The
timing of the statement was fortuitous, on
the eve of a major poliutlon mesting in Chi-
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SUPREME COURT OF THE UNITED
STATES

The ACTING FRESBIDENT pro tem-
pore (Mr. McGoveErN). The Chair lays
before the Senate the pending question,
which the clerk will state,

The AsSSISTANT LEGISLATIVE CLERK. The
question is, Will the Senate advise and
consent to the nomination of George
Harrold Carswell to be an Associate Jus-
tice of the Supreme Court of the United
States?

Mr, BYRD of West Virginia. Mr, Pres-
ident, I suggest the absence of a quorum,

The ACTING PRESIDENT pro tem-
pore, The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll,

Mr, ALLOTT. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so ordered.

Mr. ALLOTT. Mr. President, the Sen-
ate has once again taken up the task of
advising and consenting with regard to
the President’s nomination of an Asso-
ciate Justice of the Supreme Court.

I am pleased to have this opportunity
to outline some of the reasons why I sup-
port the nomination of G. Harrold Cars-
well, and why I am confident he de-
serves, and will receive, prompt con-
firmation.

Let me begin where the controversy
surrounding this nomination began--
with the facts about Judge Carswell’s
judicial philosophy.

Judge Carswell is a strict construc-
tionist. That is one of the reasons the
President has nominated him. That is
entirely proper,

No one doubts that the President must
consider the judicial philosophy of his
nominees, Presidents have done so
throughout our history.

President Lincoln did this when he
appointed Salmon Chase as Chjef Jus-
fice, President Theodore Roosevelt did
when he appeointed Oliver Wendell
Holmes as Assoclate Justice. President
Wilson did when he appointed Louis D,
Brandeis as Associate Justice,

These are just a few examples from
past generations. The list could be greatly
expanded. In fact, it would be a strong
indictment of any President to suggest
that his examination of a prospective
nominee was so cursory that it excluded
a consideration of the nominee’s judiecial
philosophy.

President Nixon has approached the
nomination process in the same way
Lincoln, Theodore Roosevelt, Wilson, and
others approached it. He has considered
the judicfal philosophy of his nominees.
Indeed, President Nixon has been uncom-
monly forthright about this,

Even before he was elected, President
Nixon explained to the American people
his thinking with regard to judicial phi-
losophy. He explained that he favored
the philosophy of “strict construction,”
a philosophy which translates into a
policy of judicial restraint.

It is odd that the philosophy of strict
construction should be an embattled
philosophy today.

It is odd that it should require such
patient and extensive defense in a cen-
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tury that has benefited from the think-
ing of such strict constructionists as Oli-
ver Wendell Holmes and Felix Frank-
furter.

Nevertheless, it seems that strict con-
struction does need explaining and de-
fending today. I welcome the task.

Strict construction, and the policy of
Judicial restraint, has two features.

On the one hand, it accepts the Court’s
responsibility to rule on the constitution-
ality of challenged laws and procedures.
On the other hand, a judge who accepts
the policy of judicial restraint will be
very sensitive to the fact that every ju-
dicial determination of the unconstitu-
tionality of a law nullifies an action taken
by the duly constituted legislators who
represent the people,

There is nothing inherently wrong with
this, Americans have long believed that
judicial review is not lncompatible with
a general commitment to majority rule.
Indeed, judicial review of our laws is vital
to the whole fabrle of American con-
stitutionalism.

But a “strict constructionist”-—a con-
stitutional conservative, if you will—is
very sensitive to the responsibility to ex-
ercise such judicial review with the ut-
most respect for the principles of popular
government.

A strict constructionist believes in a
presumption of constitutionality that is,
in judicial review, the equivalent of the
presumption of innocence in criminal
proceedings. He believes that laws passed
by duly constituted leglslators are con-
stitutional until decided otherwise.

And he thihks that proof of uncon-
stitutionality must be supported by the
clear language of the Constltution, con-
strued—to the fullest extent possible—
in accordance with the intentions of the
framers.

A strict constructionist is wary lest, in
the guise of simply interpreting the words
of the Constitution, he unconsciously
reads personal predilections into the sub-
tle language of the Constitution., He is
wary lest his own principles lead him to
artificially expand constitutional provi-
gions untll the will of the majority 1s
frustrated, and the will of the judge is
satisfled—and, I might add, until the will
of the various legislative bodles also is
frustrated.

A strict constructionist will be espe-
cially wary of attempts to allow current
sociological hypotheses to determine the
meaning of constitutional language. And
he will be wary of all attempts to give
constitutional standing to every notion of
substantive due process.

In short, a strict constructlonist be-
lieves that laws come hefore the courts
with a momentum of respect, and that
respect for the Constitution often re-
quires the judge to respect views other
than his own.

Mr. President, strict construction has
always been an admirable persuasion
with & respectable following. As a result
of recent Court decisions, it may be na-
tional necessity, as well as a respectable
option.

We can illustrate this point, and docu-
ment Judge Carswell’s qualifications, by
examining just one facet of this consti-
tutional process.
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Many competent observers of the
Court believe that some Court decisions
recently handed down in the field of
criminal law have greatly expanded the
constitutional rights of criminal defend-
ants beyond what the original drafters of
the Constitution intended. I would go
one step further, and say that some of
these have gone beyond the realm of
commonsense in light of the reallties of
the nature of law enforcement activities
today.

Others, not necessarlly close students
of the Supreme Court’s opinions, have
felt that in the face of rising crime rates
throughout the Nation, it was a serious
mistake to push to their ultimate logic
those legal doctrines which result in
making it far more difficult for society
to apprehend and punish the guilty, but
which in no way reallstically added to
the protection surrounding the innocent.

Again, it is a question of degree, and
not of kind. Many of the doctrines
adopted by the Warren court in the fleld
of criminal law—such as the right to
counsel in the case of felony prosecu-
tions—are sufficiently sound in policy so
that there is little disposition to argue
as to their constitutional derivation. But
others have not received the same wide
approbation.

I confess that when I view the re-
peated reversal of criminal convictions
because of matters entirely independent
of the guilt or innocence of the defend-
ant, I am occasionally reminded of Lin-
coln’s famous, though perhaps aprocry-
phal, comment respecting the suspension
of the writ of habeas corpus during the
Civil War—*“Shall all the laws go unen-
forced save one?”

I do not need to dwell upon the grim
details of the Nation's soaring crime
preblem, The FBI statistics are readily
avallable, Between 1960 and 1969, while
the population was growing by 13 per-
cent, violent crime tncreased by 131 per-
cent; that ts, during the last decade vio-
lent erime increased 10 times as fast as
the population.

Murders were up 66 percent, Forcible
rapes were up 115 percent. Robberies
were up 180 percent, Ageravated assaults
were up 103 percent. In 1960 there were
285,200 violent crimes. In 1969 there
were approximately 660,000 violent
crimes.

Senator McCLELLAN has stated:

The fact 15 that the chance of belng appre-

hended, convicted and punished for a sertous
crime is less than one out of twenty.

Another statistic which dramatizes
the situation is this: If you committed a
burglary in Chicago In 1968, the odds
were 23 to 1 that you would never go to
jail. Those are hetter odds for success
than a person faces when he opens a new
business. Consider that fact. The odds
against failing as a burglar are less in-
timidating than the odds against suc-
cessfully launching a new business.

Mr. President, I know that there are
often complex social causes of violent be-
havior. Thus I do not want to oversim-
plify the significance of these crime sta-
tistics. But four things are clear:

First, crime has reached epidemic pro-
portions.

Second, there are enormous inadequa-
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cies in the entire law enforcement sys-
tem, from apprehension of suspects
through the prison systems.

Third, recent Supreme Court decisions
have had an influence on this system.

Fourth, a large body of learned opin-
ion holds that it would be constructive
to redress the balance in Court thinking
on the matter of criminal defendants’
rights,

Chief Justice Warren E. Burger of-
fered this warning against imbalance in
the criminal law:

Our system of criminal justice was based
on a sirikingly falr balance between the
needs of society and the rights of the indi.
vidual. To maintain this ordered liberty re-
quires a periodic examination of the balanc-
ing Pprocess, as an englneer checks the pres-
gure gauges of hig boilers,

Mr. President, crime Is growing six
times as fast as the population. Violent
crime is growing 10 times as fast as the
population. The administration of jus-
tice is intolerably delayed by court back-
logs resulting from lengthening trials
and soaring rates of appeal. These facts
reveal a striking rise in crime and & dis-
concerting decline in society’s ability to
punish it. Thus, Mr, President, it is time,
in the words of Justice Warren Burger,
to re-examine the balancing process by
which we maintain ordered liberty.

We had better reexamine this balance
because we are in danger of losing the
fight for ordered liberty.

We had better check the pressure
gages on our society’s boilers before there
is an explosion. For surely an explosion
Is coming when the majority of Amer-
icans, white and black, and brown and
red, are afraid to venture at night into
the streets of their communities.

An explosion is coming when the down-
town comerclal areas of our great
cities—and Washington, D.C., is a prime
example-—become deserted at sundown,
when the citizens retreat to the rela-
tive safety of their homes,

To help prevent ah explosion, and to
help correct the imbalance between the
rights of the individual and the rights
of society, it will be useful to add some
leavening thinking to the current Court,

The President, in nominating Judge
Carswell, has expressed his concern that
the Court not lose sight of the vital in-
terest of society in convicting the guilty
criminal, or keeping the peace in public
places, at the expense of according
hitherto unknown *“rights’”’ to criminal
defendants.

Judge Carswell’s record as a Federal
judge shows that the President has
picked an able and halanced proponent
of such e view, Heedful of the plea of the
Indigent defendant, he is likewise heed-
ful of the plea of the public prosecutor;
the interests of neither one will be sacri-
ficed to those of the other,

I suspect that a strict constructionist
might feel that the time has come for a
consideration as to whether an lmbal-
ance has not developed in the construc-
tion of the relevant constitutional lan-
guage.

It is instructive to examine some de-
tails of Judge Carswell’s record in the
;"itally important area of the criminal
aw.
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Since a district judge is bound by the
law as laid down by the court of appeals,
whose jurisdiction he is subject to, and
by the Supreme Court of the United
States, he is generally not in a position to
express his own legal preferences for one
type of rule as opposed to another,

However, the decisions to which I will
refer demonstrate that Judge Carswell,
as a Pederal district judge and as a cir-
cult judge, faithfully followed precedent
where he felt it was applicable, and when
there was no applicable precedent, he re-
fused to sacrifice the right of society to
apprehend and punish the offender to
still a further extension of the rights of
defendants,

For example, in United Stales v, Levy,
232 F. Supp. 661 (1964), he rejected a
defendant’s double jeopardy claim. Anal-
ysis of the facts of that case indicate the
soundness of his decision.

The defendant had been brought to
trial. During his opening statement, de-
fendant’s counsel alleged that the de-
fendant was incompetent to stand trial.
Considering the gravity of this allegation,
the trial judege declared a mistrial for
the purpose of inquiring into its truth.

The defendant then moved to dismiss
his indictment on the ground that a sec-
ond trial was prohibited because it would
place him In jeopardy again., The de-
fendant placed principal reliance on the
Supreme Court’s decision in Downum v,
United States 372 U8, 734. In Downum,
8 mistrial had been declared at the re-
quest of the prosecutor, who had failed
to secure the presence of a material wit-
ness at the trial,

Judge Carswell, in an opinion which I
find eminently sensible, distinguished
Downum &s a case involving the “unex-
cused negligence” of the prosecutor while
the case before him involved a mistrial
which was dictated by the serious nature
of the defense counsel’s allegation that
his client was Incompetent to stand trial,

I think that every Senator would agree
that the mistrial in the Levy case, de-
cided by Judge Carswell, was falr and
necessary. Surely Judge Carswell was
correct in holding that that mistrial did
not bar & second trial of the defendant.

There is other evidence of Judge Cars-
well’s prudent concern that Supreme
Court pronouncements not be extended
to situations in which they were not in-
tended to apply. Consider the matter of
Agiug v, United Stgtes, 413 F. 2d 915 (5th
Cir., 1969).

In that case, a three-judge panel,
which did not include Judge Carswell,
held that a conviction for bank robbery
would be reversed on the ground that
proper Mirands warnings had not been
given.

The Mirands case applies only in cases
of “custodial interrogation.” The issue
before the fifth circult was whether on-
the-street interrogation at the defend-
ant’s home constituted custodial inter-
rogation requiring application of the
Miranda rules. The Government asked
the fifth circuit to reconsider its posi-
tion.

This request was denied, but Judge
Carswell noted for the record that he
would have granted a rehearing en banc
to review the application of the Miranda
principle to that case {417 F. 2d 635).
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We see then that Judge Carswell has
attempted to apply the Supreme Court’s
pronouncements in & manner consistent
with the rights of society to punish those
guilty of crime. At the same time, how-
ever, Judge Carswell’s record is a bal-
anced one. Recently, in Bell v. Wain-
wright, 299 F, Supp. 521 (1969), Judge
Carswell was called upon to rule upon
the contention of an indigent defendant
that his poverty had worked to his dis-
advantage during the trial of his case,

The Supreme Court has stated many
times, as we all know, that the Constitu-
tion recognizes no distinction between
the poor and the rich. In Bell agalnst
Weinwright the defendant contended
that the judge who had tried his case had
denied him equal protection of the laws
by refusing to authorize transcription
by the court reporter of the closing ar-
guments of counsel.

The defendant’s theory was that he
had heen denied an effective appellate
review by the trial judge's action. The
State disputed this contention, arguing
that the petitioner had not shown that
prejudice resulted from the trial judge's
refusal.

Judege Carswell flatly rejecied the
State’s argument in these terms--and
these are important words:

To deny petitioner relief on the grounds
that the record does not show prejudicial
comments and objections, when it is nee-
essary to have a full transcript of the argu-
ment in order to determine prejudice in the
first place and that transcript does not exlst
due to the order of the trial court is a com-
plete monsequitur * * * the respondent’s
position places an undue burden upon the
petitloner and his ¢ounsel to attempt to re-
construct an argument in order to show that
what might otherwise be lsolated remarks
by the prosecution were prejudicial. This
burden would not have been placed upon
petitioner had he besn able to purchass the
reporter’s time himseif. Such a burden 1s in
direct conflict with the due process and
equal protection olauses of the Fourteenth
Amendment to the Constitution of the
United States as Interpreted in Griffin v
Illinois, supra.

I applaud Judge Carswell for this de-
clsion. Judge Carswell applied a basic
constitutional principle In enunciating
his ruling, While upholding the right of
society to punish the guilty, Judge Cars-
well recognizes that fundamental guar-
antees must also be upheld.

Clearly Judge Carswell’s record in the
area of the criminal law is one of bal-
ance. It evinces a learned and conscien-
tious attempt to apply the pronounce-
ments of higher courts in a sensible and
constructive manner, Nothing could be
more illustrative of that than the case
I have just quoted from.

Mr. President, I am convinced that an
examination of Judge Carswell’s record
confirms the wisdom of President Nixon’s
choice. Indeed, it is interesting that many
of the objections to the choice have no
basis in the record.

Mr. President, I think some of the ob-
jections voiced concerning this nomina-
tion do not requlre much confuting. Bui
I do want to mention a few in passing.

It has been said that Judge Carswell
has had too little experience. This is not
a welghty objection.

G, Harrold Carswell served for 5 years
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as & U.S, attorney in the northern dis-
trict of Florida. After that he served
for 11 years as a Federal district judge,

Last spring the President nominated
him to be & judge of the court of appeals
for the fifth circult. Just a year ago those
same Members of the Senate who now
ralse a hue and cry about his nomina-
flon—and some of them were members
of the Judiciary Committee and reported
and recommended him to the Senate-—at
that time had no qualms at all about
confirming him to this sensitive and re-
gponsible position.

Mr. BYRD of West Virginia. Mr. Pres-
ident, will the Senator yleld?

Mr, ALLOTT. Mr. President, I yield.

Mr. BYRD of West Virginia. Mr. Pres-
ident, has not the name of Judge Cars-
well been before the Senate twice for
confirmation to important office?

Mr. ALLOTT. I believe that his name
has been before the Senate for confirma-
fion three times prior to this occasion—
once as U.S. attorney, once as a Federal
district judge, and once as a judge of the
court of appeals.

Mr. BYRD of West Virginia. Mr. Pres-
ident, has not the Senate upon each of
those three occasions favorably acted
upon the nomination of Judge Carswell?

Mr. ALLOTT. This is entirely true, and
I will go further than that. In all three
of those instances, I do not recall a single
dissenting voice belng raised against his
confirmsation, nor was there a dissenting
vote,

Mr. BYRD of West Virginia. Has not
the Senate three times unanimously con-
firmed Judge . Harrold Carswell for
important posts to which he was nom-
inated by the President.

Mr. ALLOTT. The Senator 1s entirely
correct. And I appreciate his reminding
me of that fact.

I am about to get into the matter of
reversals, and I cannot help indulging in
a personal observation and experience at
this point.

When I was a young man, I practiced
lew, and for obvious reasons I will not
name the district or the judees that were
invelved. However, there were two judges
in this district, both of whom were hon-
orable men,

One was very seriously lacking In the
law. The other was undoubtedly one of
the most brilliant judges in the State of
Colorado. The facts are that when a law-
yer was discussing a point of law before
one of the judges, the lawyer always
had {o draw pictures for him. However,
when one was discussing a point of law
before the other judge, the lawyer soon
found that that judge already knew all
there was to know about the law and
was always on top of the question and
on top of the argument and discussion.

Yet, the fact is that the brilliant jurist
was reversed many times before the Su-
preme Court of Colorado, while the jurist
who did not have the same eminent qual-
ifications was reversed hardly at all by
the Supreme Court of Colorado.

S0, in my opinion, it does not make
any difference, The argwment about re-
versals actually carries no weight with
me,

I am reminded of what one of my law
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professors said to me one day when 1
was answering a question. He said:

I agree with your analysis, And that 1s
fine, but, according to the last guess of the
Supreme Court, both you and I are wrong.

Many times those of us who have
watched the Supreme Court over the
years have felt it was the last guess of
the Supreme Court.

Mr. President, one of the most con-
fused and unconvincing complaints
about Judge Carswell concerns the fact
that a number of his decisions have been
reversed by a higher court.

Without attempting to reopen and re-
evaluate each case, I would just point
out one thing. It is not surprising or
alarming that some decisions of a strict
constructionist should be reversed in an
age when the high Federal judiciary is
practicing what might be called “loose
construction” or “constitutional liberal-
ism.”

Thus there is nothing necessarily
alarming about the fact that some of
Judge Carswell’s opinions have not coin-
cided with the opinion prevaillng on
other courts,

It is curious to note the semantic gym-
nastics Involved in discussions such as
these. When someone whose views we
favor is In a minority, we say that his
views testify to hils integrity, steadfast-
ness and courage in the face of opposi-
tion.

But when someone whose views we do
not share finds himself in a minority, we
argue that he is recklessly out of step
with the times.

Mr, President, I for one do not think
the voice of the majority is always right.
Nor do I think the voice of the higher
court is necessarily the voice of inspired
and correct jurisprudence.

It is worth recalling that one of the
most revered justices in the history of
the Supreme Court was known as the
“Great Dissenter.”

Of course I am referring to Mr. Justice
Oliver Wendell Holmes, His nickname as
“the Great Dissenter” was a token of the
affection and respect of the legal profes-
sion and an admiring public.

The nickname—and the admiration it
indicated—reflected the traditional
American respect for a man who is not
afraid to stend against a fashionable tide
of opinion.

I do not think this traditional Amer-
ican respect has become a thing of the
past. On the contrary, I think the Amer-
ican people are anxious to find men in
public life who are not governed by the
conventions of fashionable dogma.

There is something very odd about the
protestations of some of Judge Carswell’s
critics.

On the one hand they claim that their
opposition to the judge is not a refiection
of any general prejudice against strict
constructionists. But on the other hand,
they link their opposition to the fact that
a number of his opinions have been re-
versed by higher courts where the philos-
ophy of loose ¢onstruction is dominant.

Perhaps what these critics are saying
is that they have nothing against a strict
constructionist, so long as his strict con-
struction is not strict enough to offend
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any loose constructionists who review his
decisions,

This sort of thinking is small comfort
to strict constructionists,

Mr. President, I would like to say one
more thing in this regard.

I, and other Senators who share my
views, have on more than one occasion
voied to confirm nominees whose views
were not congruent with our own,

I think it is time for some reciprocity
in this matter of tolerance. I hope Sen-
ators who do not favor strict construc-
tion, and who have enjoyed nearly two
decades of ascendant judicial liberalism,
will be as tolerant of our preferences as
we have been to theirs.

At any rate, Senators need not worry
about this nomination resulting in any
judicial earthquake. There may he a
tempering of the prevailing phllosophy.
But that is hardly unprecedented.

The history of the Supreme Court is
replete with examples of such temperings
and shifts of philosophy.

These are not Jdramatic, 80° turns.
They are lesser changes which preserve
the best of a preceding era, but also con-
tribute something of their own.

Chief Justice John Marshall presided
over the Supreme Court for 34 years, and
during his tenure the power of the Fed-
eral Government to act effectively was
thoroughly established. He was then suc-
ceeded by Chief Justice Taney, who came
from a States rights school of judicial
thought.

However, the Court under Taney left
standing virtually all of the constitu-
tional structure which Marshall and his
assoclates had bequeathed. The Taney
court declined to further expand the
Marshall federalism doctrines in most
fields, and developed its own doctrine of
State police power.

Similar transitions in the membership
of the Court have taken place In more
recent times, and resulted in some shifi-
ing of constitutional doctrine. These
chanpges are not destructive revolutions
in constitutional law. They are shifts
in emphasis, different variations on the
same basic theme.

Mr. President, allow me to sum up.

I believe Judge Carswell will and
should be confirmed. The ¢ase for Judge
Carswell rests on three powerful argu-
ments.

Firs{, Judge Carswell’s 17-year record
of public service 1s a record of his proven
competence,

Second, the President has nominated
Judge Carswell, and the Senate’s tho-
rough examination of his record has re-
vealed nothing that would justify the
Senate in withholding approval from
this nomination.

Third, conditions on the Supreme
Court, and in the country at large, are
such that there 13 a clear and present
need for a redress of judicial balance
in the direction of the philosophy of
strict construction.

Mr. President, thls 1s the case for
Judge Carswell, It is a strong case that
has not been scathed or in any way jeo-
pardized by the flurry of opposition.

The opposition to Judge Carswell has



7636

been, from the start, an opposition in
search of an argument.

The opposition has been given ample
time to come up with such an argument.
It has not succeeded.

The time has ¢ome to act with dis-
patch,

It is well-known that many important
cases are pending before the Supreme
Court. The Court is understandably and
wisely reluctant to consider these im-
portant cases until it has a full comple-
ment of Justices.

It has been a long time since the Court
was at full strenegth. In the interven-
ing months the Senate has exercised its
right to withhold consent from a nomi-
nation. While I regret the Senate’s hav-
ing made that decision, I am sure the
Senate will not allow refusal to become a
senseless habit.

I am confldent the Senate will con-
sider the needs of the Court, the inter-
ests of the Nation and the constitutional
rights of the President. I am sure that
these considerations will insure a prompt
and overwhelming confirmation of
Judge Carswell.

Mr., EASTLAND, Mr. President, will
the Senator yield?

Mr. ALLOTT, I would be very happy
to yleld to the distinguished Senator
from Mississippi.

Mr, EASTLAND, Of course, the dis-
tinguished Senator has heard raised the
question of medlocrity and that Judge
Carswell does not measure up to the job.
Does the Senator realize that Judge John
J. Parker was one of the great judges in
the history of this country?

Mr. ALLOTT. I do. I am well aware
of that gentleman’s name.

Mr. EASTLAND, He was appointed to
the Supreme Court and Senate refused
confirmation. I would like to read to the
Senator what the newspapers at that
time said about Judge Parker. He was
one of the most distinguished judges in
the country, as Is Judge Carswell, when
his name reached the Senate, The state-
ment I am about to read was published
in the New York World on April 23, 1930,
They summed up the entire case against
Judge Parker to be an Associate Justice
of the Bupreme Court and this is the
way they summed it up:

It 13 Judge Parker’s total lack of a dis-
tinguished record of public service and the
total lack of proof that he has any distine-
tion as a jurtst which seems to us above all
else to justify the Benate in saylng that his
nomination does not measure up to the
standards which the Amertcan public rightly
expects to see obtalned in the nomination of
a Supreme Court Justice.

They were totally wrong then and this
¢ry now ls totally wrong.

Mr. ALLOTT. The subsequent career
of Judge Parker, as I recall it, of course,
utterly belies the comments of that news-
paper because he did have a brilliant
and successful career after that.

Mr. EASTLAND, And he did before.

Mr, ALLOTT. And he did before, too.
The Senalor is correct.

I thank the distinguished Senator. I
thank the distinguished Senator from
West Virginia for his confributions to
this discussion.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield?
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Mr, ALLOTT. I am happy to yield to
the distinguished Senator from West
Virginia.

Mr. BYRD of West Virginia. The ques-
tion of medioccrity has been injected into
the discussion. I suppose one could lock
at the present Court and make a jude-
ment that some of the sitting justices are
perhaps medlocre justices, as compared
with some of the great justices who have
sat on that great Court in the past.

Mediocrity cuts across senatorial lines
as well as judicial lines. I would assume
that, depending on who is doing the
judging, probably there are Members of
the Senate now and there have been in
the past and will be in the future who
might not measure up well against the
high standards of other Members of this
body. Seo I think we should be careful
about how we toss around this term
mediocrity. I have not heard of any Sen-
ators turning back their paychecks he-
cause of mediocrity. I wonder if the Sen-
ator from Colorado knows of any.

Mr. ALLOTT, No. I must confess I am
sure there are none.

With respect to the Senator’s com-
ments about the Supreme Court, I must
say in some decisions that have come
out in the last few years, in the last 10 to
15 years, I find many of them mediocre
because they are expositions of sociologi-
cal doctrines of the writer of the opinion
rather than any exposition of the law
interpreting the Constitution.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield further?

Mr. ALLOTT. I am happy to yield.

Mr. BYRD of West Virginia. Was there
anything in the background of the pre-
vious Chief Justice of the United States
which would have indicated that he
would make more than a mediocre Chief
Justice of the Court? He had had no
previous judicial experience, had he, be-
fore being appointed to the Court?

Mr. ALLOTT. I do not recall all of his
experience. He had, of course, been a dls-
trict attorney, or the equivalent of that,
in California.

Mr, BYRD of West Virginia. He was an
outstanding politician.

Mr. ALLOTT. And an attorney gen-
eral, but he had no judicial experience
that I can recail at this time.

I may say this to my good friend, and
I appreciate his intervention: I think in
any Instance such as this we have a
situation in which people rise to their
position; they exceed themselves, Many
capable Members of this body, for ex-
ample, could only be described as me-
diocre when they came here, and many
whom nobody had tapped as being great
Benators became great Senators.

I am not sure that when our late good
friend, Everett Dirksen, first went to
the House of Representatives anyone
would ever have thought that Everett
Dirksen would become the great parlia-
mentarian and the literal treasure house
of information about the Government
that he hecame, In this reference, and
leaving aside our friendship for him, he
was fantastic.

As the Senator has said, it 1s strange
that a manh could be nominated three
times by Presidents, go through a Ju-
diciary Committee hearing, have his
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name submitted to the Senate, not have
a voice raeised even in question, be ¢on-
firmed unanimously, and then, at this
critical point, he suddenly becomes a bad
guy with a black hat. I believe the people
who knew him and who know him now
are better judees of him than anyone
else,

I thank the distinguished Senator for
intervening, and I yield the floor.

Mr. EASTLAND. Mr. President, asg
chalrman of the Senate Judictary Com-
mittee, it is my distinct honor and privi-
lege to address the Senate on the nomi-
nation of George Harrold Carswell to be
Associate Justice of the U.S. Supreme
Court and recommend his early confirm-
ation, I would like to preface my remarks
with a review of certain facts which will,
I believe, place the consideration of this
nomingtion in clearer prespective,

‘The seat we are heing called upon fo
fill has been vacant since May 6 of last
year, throughout the greater part of an
entire term of the Supreme Court. This
nomination has been before the Senate
now since January 19 of this vear. Op-
ponents of the nomination, as ls their
right, have availed themselves of the
time-honored rules of the committee and
the Senate to win lengthy delays in
bringing this nomination before the
Senate.

But what effect has this long delay
had upon the admlinistration of justice,
the rights of litigants, and the prestige of
the Court?

Mr. President, I ask unanimous consent
that the following compilation of post-
poned cases be inserted in the REcorp
at this point.

There being no objection, the compi-
lation was ordered to be printed in the
RECORD, as follows:

COMPILATION OF POSTPONED CasEs BEFORE
U.S. SUPREME COURT

[Docket No., ecase, and subject matter]

4, Younger v. Harrts (California) : Criminal
Law and Procedure, Constitutionality of Cal-
ifornta Syndicalism Statute.

6. Boyle v. Lanry (Illinols) : Criminsl Law
snd Procedure, Constitutionality of Ilinols
State Statute, Overbroadness.

7. Gunn v. University Committee To End
War in Vietnam (Texas): Criminal Law and
Procedure, Constitutionality of Texas Breach
of Peace Btatus, Disorderly Conduct, Vague-
ness.

8. UB. v. U.B8. Coin & Currency in the
Amount of $8,674.00: Criminal Law and Fro-
cedure, Federal Wagering Tax Prosecution,
Fifth Amendment, Self Incrimination.

11. Samuels v. Mackell (New York}: Crimi-
nal Law and Procedure, Constitutionality of
New York State Anarchy Statute, Vagueness
and Overbreadth.

13, Maxwell v. Bishop (Arkansas): Crimi-
nal Law and Procedure, Capital Punishment,
Discrimination in Imposition of Sentences by
Juries in Interracial Rape Cases,

20. Fernandez v. Mackell {New York):
Criminal Law and Procedure, Congtitutional-
ity of New TYork State Anarchy Statute,
Vagueness and Overbreadth,

46, US. v. White: Criminai Law and Pro-
cedure, Electronic Eavesdropping, Admisal-
bility of Defendant's Conversation with
Government Informer Wired for Sound.

B53. Beird v. Arizona (Artzona): Civil Law
and Procedure, Communism, Dental of Ad-
mittance to Bar because of Refusal to An-
sWer Questions Concerning Membership tn
Bubversive Organlzations.

75. Matter of Stolar (Ohlo): Civil Law and
Procedure, Denia! of Application to Take
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Btate Bar Examination, Refusal to Answer
Questlons Concerning Membership In Sub-
versive Organlzations, Self Incrimination,
Due Process,

267. Moon v. Maryland (Maryland}: Crim-
inal Law ahd Procedure, Double Jeopardy,
Increasedl Funlshment After Retrial,

360, Price v. Georgia (Georgia): Criminal
Law and Procedure, Retrial for Murder Af-
ter Conviction for Voluntary Manslaughter,

529, Mackey v. U.S.: Criminail Law and Pro-
cedure, Federal Income Tax Evasion, Self-
Incrimination Privilege as Defense to Prose-
cution.

565. Batchelor v, Stein (Texas): Criminal
Law and Procedure, Constitutionality of
Texas Obscenity Statute, Possession of Ob-
scene Materlals, Overbreadth,

696, Law Students Civil Rights Counell,
Inc. v. Wadmond {New York) : Civil Law and
Procedure, Constitutionality of New York
Btate Rules and Procedures for Admittance
to Bar.

1142. Elkanich v. U.8.: Criminal Law end
Procedure, Searches and Seizures, Narcotics,
Amrest, Probable Cause, Nexus of Offense.

Mr. EASTLAND. It is astounding the
number of cases which the Supreme
Court cannot decide until another mem-
ber is placed upon the Court.

Mr, President, I ask unanimous con-
sent that the letter received from Prof.
Charles Alan Wright of the University
of Texas Law School on February 6, 1870,
be inserted in the REcorp at this point.

There belng no objection, the letter
was ordered to be printed in the REcorbp,
as follows:

THE UNIVERSITY OF TEXAS,
SCcHOOL OF Law,
Austin, Tex., February 6, 1970.
Hon. JaMESs O. EASTLAND,
U.8. Senate,
Washington, D.C.

Dear SBERATOR EASTLAND: I support the
nomination of Judge Carswell, as I did that
of Judge Haynsworth. The purpose of this
letter Is to urge not only that the Benate
confirm Judge Carswell but that it do so
promptly.

Justice Fortas resigned on May l4th of
last year. For nearly nine months there has
been & vacancy on the Supreme Court. This
15 an extremely unfortunate situation that
greatly handicaps the Court in 1ts work.

There are seven cases that were argued
last term that the Court set for reargument
early this term, Reargument has had to be
postponed until there 18 a full Court. The
cases are:

No. 5, Younger v. Harris.

No. 8, Boyle v, Landry,.

No. 7, Gunn v. University Committee to
End the War In Vietnam.

No. 8, US, v. United States Coln and
Currency.

No. 11, Samuels v. Mackell.

No, 13, Maxwell v. Bishop.

No. 20, Fernandez v, Mackeil.

These are elther ¢ases In which the Court,
with only eight members, found itself
equally divided on cases that the Court con-
sidered to be so important that they should
be heard by a full bench. It 1s impossible to
to say how many other cases there may be,
never yet argued, in which argument has
been postponed awaiting the confirmaticn
of a ninth Justice.

It is important for the Court and for the
country that the Senate act promptly in
158 constitutlonal tole of glving advice and
consent to presidential nominations so that
ah important branch of government is not
left shorthanded,

Respectfully yours,
CHARLES ALAN WRIGHT,
MeCQormick Professor of Law,
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Mr. EASTLAND. Mr. President, this
is not, by any means, the first time the
President has nominated and the Sen-
ate of the United States has been called
upon to consider the qualifications of
this nominee for service in our highest
publle offices,

As early as 1958, at the age of 34, hav-
Ing served his Nation In war as a deck
officer with Admiral Halsey in the Pacific,
having established an outstanding rep-
utation In the private practice of law,
George Harrold Carswell was nominated
for the position of U.S. attorney for the
northern district of Florida by President
Eisenhower.

In addition to the consideration given
to this nomination by the President of
the United States, his nomination was
approved by both Senators from the
State of Florida, considered by the Sen-
ate Judiciary Committee, reported favor-
ably to and confirmed by the Senate,
Upon his appointment by the President
the nominee became the youngest U.S,
attorney in the country.

In 1959, having established a notable
reputation as a trial attorney and prose-
cutor in the Federal courts, the nominee
was again considered and nominated by
President Eisenhower for the position of
U.S. district judge for the northern dis-
trict of Florida. His nomination to this
office was again approved by both Sena-
tors from his native State.

His nomination was further considered
by the American Bar Association’s
Standing Committee on the Federal Ju-
diciary, which notified the committee
that upon investigation and considera-
tion, the nominee was “well qualified”
for the position.

Once again his nomination was con-
sidered by the Senate Judiciary Com-
mittee, which, after public hearings and
due consideration in executive session,
reported the nomination to the Senate
with the recommendation that it be con-
firmed. Once again Harrold Carswell was
confirmed by the Senate. Upon appoint-
ment by the President, the nominee he-
came the younegest U.B. district judge.

Last year another President and an-
other administration, having considered
the public record and qualifications of
this nominee, elevated Harrold Carswell
to the Fifth Circuit Court of Appeals.
Once again the President's choice was
ratified by the American Bar Associa-
tion’s Standing Committee on the Fed-
eral Judiciary, which, after investigation
and consideration of his record as a dis-
trict judge, found the nominee “well
qualified.”

That term *“well quallfied” means
something, Mr, President, Judeges are
rated in several ways. They gave him,
not just a “qualified” rating, but a “well-
qualified” rating.

Mr. BAYH. Mr. President, will the
Senator yield?

Mr. EASTLAND. For a question.

Mr, BAYH. I do not like to interrupt
the Senator’s remarks. I am listening
with a great deal of interest, but is it
not true that Judge Carswell received
a rating of “well qualified” to the appel-
late court when “exceptionally well
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qualified” was the highest gqualification

he could have received?

Mr, EASTLAND, Prior to the nomina-
tion of Arthur J. Goldberg to be Asso-
ciate Justice of the Supreme Court, the
American Bar Association’s Standing
Comunittee on the Federal Judiciary had
one system for rating all nominees to
the district and circuit courts, as well as
nominees to be Chief Justice of the
United States and Associate Justice of
the Supreme Court of the United States.
All nominees for lifetime judicial posi-
tions were rated as follows:

First, “exceptionally well qualifled.”

Second, “well qualified.”

Third, *qualified.”

Fourth, “not qualifled.”

In 1862, with the nomination of Ar-
thur Goldberg to be Associate Justice,
the ABA decided to discontinue the use
of this rating system ag to nominations
to the Supreme Court.

The reasons for this change are stated
In a letter I received on September 7,
1962, from Robert W. Meserve, chair-
man of the ABA Standing Committee on
the Federal Judiciary. The letter speaks
for itself and states as follows:

AMERICAN BAR ASSOCIATION, BTAND-
ING COMMITTEE ON FEDERAL JU-
DICIARY,
September 7, 1962,

Hon. James Q. EAsSTLAND,

Chairman, United Siates Senate Judiclary
Committee, Senate Office Building,
Washington, D.C,

DesR SENATOR EasTLanD: Thank you for
your telegram affording this committee an
opportunity to express an opinion or recom-
mendation on the nomination of Arthur J,
Cloldberg of Illinois to be an Associate Justice
of the Supreme Court of the United States.

Our committee, as constituted at the time
of the nomination, is of the view that Mr,
Goldberg 15 highly acceptable from the view-
point of professional qualification,

Since the form of this opinion differs from
that previously used with regard to judicial
nominatlons, a few words of explanation may
be in order,

This committee has concelved its responsi-
bility to be to express itz opinfon only on
the question of professional qualification,
which includes, of course, consideration of
age and health, and of such matters as tem-
perament, integrity, trial and other experi-
ence, education, and demonstrated legail
ability. We intend to express no opinion at
any time with regard to any other consider-
etion, not related to such professional quall-
fication, which may properly be considered
by the appointing or confirming authority.
This position is, of course, not in any way
confined to Secretary Goldberg’s casge, or
prompted by his nomination.

Furthermore, the committee is now of the
opinion that, as to nominations for the office
of Justice of the Supreme Court it would be
unwlise for the committee to continue to at-
tempt to glve comparative ratings such as
“qualified,” “well qualified,” *‘exceptionally
well qualified,” which we use generally in
our reports to your committee, As t0 nomina-
tionsg to this Court, we wish to ¢onfine our«
selves to a statement that the candidate is,
or is not, acceptable from the viewpolnt of
professional qualification without, in the
future, the use of any adjective which might
suggest a comparative rating. Once again,
this is & matter which has been the subject
of discussion in the committee for some
time, and the decislion to lmit owrselves in
this fashion is not related in any way to this
particular nomination.

I trust that this explansation is adequate
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and am gratified that your committee con-
tinues to ask for our opinion on such matters.
With kind regards.
SBincerely,
RoOBERT W. MESERVE,
Cheairman.

Thus, from the Goldberg nomination
through the Haynsworth nomination the
ABA had only two ratings for nominees
to the Supreme Court: “highly acceptable
from the viewpoint of professional qual-
ifleation” or “not acceptable from the
viewpoint of professional qualification.”

During and following the Haynsworth
nomination, but prior to the Carswell
nomination, I understand there was some
dissatisfaction among members of the
Standing Committee on the Federal Ju-
diciary as to the rating “highly accepta-
ble from the viewpoint of professional
qualification.” It is my understanding
that some members believed that rating
to be too vague and meaningless,

Because of that dissatisfaction it was
agreed that the committee would change
its rating to “cualified” and “not quali-
fied” as to nominees to the Supreme
Court.

Following that decision the first nom-
inee to the Supreme Court to be rated
as such was Judge George Harrold Cars-
well to be Associate Justice of the Su-
preme Court, who was found to be “quali-
fied” by letter to the committee of Jan-
uary 26, 1970, from Judge Lawrence E,
Walsh, chairman, American Bar Associ-
ation Standing Committee on the Federal
Judiciary. I read that letter earller in
my remarks, and it appears on page 1-2
of the transcript.

Mr. BAYH. I appreciate the chairman’s
clarification of that point.

Mr. EASTLAND. At this time the
Leadership Conference on Civil Rights
notified the committee of its opposition
to the nomination and requested to be
heard. A public hearing was scheduled
but no adverse witnesses appeared. At
that time the committee extended to the
Leadership Conference on Civil Rights
additional time to file their objections.
* ‘This was later done in the form of a letter
accompanied by a memorandum con-
cerning the nominee’s civil rights deci-
sions, prepared by Joe Rauh, and the so-
called Curzan report, a doctoral dis-
sertation prepared by a graduate student
at Yale University which purported to
show that the nominee was not pro-
Negro or procivil rights,

The nomination was considered by the
Judiciary Committee on June 18 and
ordered favorably reported to and was
subsequently confirmed by the Senate,

In January of this year, for the fourth
time, this nominee was nominated hy a
President of the United States for a high
position in our judicial system, The Pres-
ident, after due consideration, nominated
George Harrold Carswell to be Associate
Justice of the U.S. Supreme Court.

Notice of public hearings was placed in
the CoNGRESSIONAL RECORD on January 19
of this year notifying any interested citi-
zen of the time, place, and date of the
hearings and notifying the public that
any witness desiring to be heard should
notify the committee In writing prior to
the opening of these hearings, Every
citizen who gave timely notice, regardless
of their standing or status in life,

CONGRESSIONAL RECORD —SENATE

whether they spoke only for themselves
or as representatives of a group or orga-
nization, was heard.

Other witnesses were called as the
hearings progressed at the request of
various Senators supporting and oppos-
ing the nomination,

Hearings were held on the 27th, 28th,
and 29th of January and on the 2d
and 3d of February. During this time
23 witnesses, including the nominee,
were heard, and humerous Ietters, state-
ments, and exhibits were admitted into
the record.

Every courtesy and consideration was
extended to each witness who testified.
On a number of occasions committee
rules requiring written statements of
testimony were waived for witnesses op-
posing this nomination. No effort was
made to limit the testimony of any wit-
ness no matter how irrelevant, imma-
terial, or disinteresting it might have
been. Furthermore, the hearings were
not closed until all members of the com-
mittee were satisfied that the record was
complete and that all relevant and ma-
terial testimony had been heard.

In addition to this, the committee al-
forded still another accommodation to
those who still desired to express them-
selves for the record. In order to do so,
the official transcript was left open for
several days in order that additional
statements and/or exhibits might be
filed and printed in the body of the
record. A number of statements, letters,
and exhihits were accepted and printed
during this extension of time.

Nor was this nomination taken up by
the Judiciary Committee until the offi-
cial printed record had been delivered
to each Senator several days in advance,
in addition to the fact that unofficial
printed transcripts had been furnished
to each membher of the committee the
morning following each day’s testimony.

It should be noted here that prior to
the opening of these hearings, Judge
Carswell, without hesitatlon or com-
plaint, submitted, in response to a request
from the senior Senator from Indiana,
joint income tax returns for himself and
his wife for the entire period during
which he hag served in public office. In
addition to that Judge Carswell filed with
the committee a full financlal statement
as to his current assets and Uabilities.
With the nominee’s consent these tax re-
turns and financial records were made
available for inspection by any Senator
on the committee or his designated rep-
resentative. A number of Senators avalled
themselves of this opportunity and ob-
viously found nothing to the detriment of
this nominee, I can say without fear of
contradiction that the nominee com-
pletely cooperated with the committee In
every way and promptly complied with
every official request made of him.

In his testimony before the committee
the nominee was subjected to a lengthy
and gruelling interrogation. His response
was open, forthright, and candid. His
testimony was persuasive and articulate,
meking a favorable impression on the
overwhelming majority of our Members.
He was responsive to all questions put to
him and his answers were clear, concise,
and to the point.
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Thus, Mr. President, this is the fourth
time that George Harrold Carswell has
been before the Senate of the United
Btates. It 1s the fourth time that he has
been nominated for high office by the
President of the United States, and in-
vestigated and cleared by the FBI

Let me emphasis that: Investigated
and cleared by the FBI. Because when
there is a full field investigation of any
person who i5 about to be nominated,
the FBI not only investigates the whole
life of the man about t¢ be nominated,
but those of members of his family; and
the investigation is full and complete.
He was approved by the American Bar
Association, approved by the Senators
from his native State, approved by the
Senate Judiclary Committee, and rec-
ommended for favorable consideration
by the Senate,

It is not enough to say that this is the
fourth time this nominee’s public and
private life has been scrutinized and his
qualifications for high office considered
by the Senate. This does not take into
account the fact that this nominee, as
was another recent nominee to the
Court, has been faced from the day of
his nomination with a hostile press.

This 1s not to say that the press viewed
this nomination in an objective light and
was turned hostile by subsequent revela-
tions adverse to the nominece. Rather, he
was faced with a press that started out
with both the motive and intention “io
get” this nominee. Immediately follow-
ing the announcement of his nomina-
tion, scores of reporters were sent South
to investigate with a vengeance every
detail of his public and private life, They
ficoded the courthouse in Tallahassee
and the record center in Atlanta, where
every file of every case Judge Carswell
sat on was studied for some evidence
with which to diseredit him.

Newspapers and records of real estate
transactions were searched for some
evidence to use against hls confirma-
tion. Every friend, associate, and casual
acquaintance of the nominee was In-
terviewed by professionsl hatchetmen
whose only objective was to find some
example of wrongdoing upon which to
bulld a case of impropriety or insensi-
tivity to the statutes or the American
Bar Association’s canons of judicial
ethlcs.

They found nothing. Frustrated at this
stratagem, they had no alternative bui
to look for other causes, other reasons
upon which a ease could be justified for
rejecting this nomination. Thus the line
was taken that the nominee was medio-
cre, as well as insensitive to the rights
of mincrities and convicted felons.

Now, Mr. President, this brings us o
the question: Aside from the public
clamor created by those determined fo
prevent the President from giving bal-
ance to the Supreme Court as he pledged
to the American people in his campaigh
for the Presidency, what kind of man
does the record show George Harrold
Carswell to be?

First, let us inquire as to the opinfon
of the American Bar Association’s Stand-
ing Committee on the Federal Judiclary
and determine upon what criterie their
recommendation s based. Judge Walsh’s
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etter to the committee of January 26 of
this year, expressed to the chairman,
speaks for itself. It states as follows:

Dear SENATOR: Thank you for your tele-
gram of January 21, 1970, inviting the com-
ments of the American Bar Association
gtanding Committee on the Federal Judi-
ciary with respect to Judge G. Harrold Cars-
weil, who has been nominated for the office
of Assoctate Justice of the Supreme Court
of the United States. The Committee 1s unan-
imously of the opinion that Judge Carswell
s gualified for this appointment.

This committee has previously investi-
gated Judge Carswell for appointment {0 the
District Court in 1958 and for appolntment
to the Court of Appeals for the Fifth Cir-
cult in 19869, On each occasion Judge Cars-
well was reported favorably for these ap~
pointments.

The Committee has now supplemented
these investigations within the time llmits
fixed by your telegram.

With respect to nominations for the Su-
preme Court, the Committee has traditionally
lImited its investigation to the opinlons of
a cross-sectlon of the best informed judges
and lawyers as to the Integrity, judicial tem=-
perament and professional competence of
the proposed nominee, It has always recog-
nized that the selection of a member of the
Supreme Court involves many other factors
of & broad political and ideoclogical nature
within the discretion of the President and
the Senate but beyond the special compe-
tence of this Committee. Accordingly, the
opinlion of this Committee is limited to the
areas of ita investigation,

In the present case the Commlttee has
solicited the views of a substantial number
of judges and lawyers who are familiar with
Judge Carswell’'s work, and it has also sur-
veyed his published opinlons, On the basis
of its tnvestigation the Committee has ¢on-
¢luded, unanimously, that Judge Carswell is
guslified for appointment as Associate Jus-
tice of the Supreme Court of the United
States.

Respectfully yours,
LAWRENCE E. WALSH,
Chairman,

Now, it is true that the opponents of
the nomination have, by inference, ques-
tioned the integrity and sincerity of
Judge Walsh and his distinguished col-
leagues who serve on the American Bar
Association’s standing committee on the
Federal judiciary. For example, Stephen
Schlossberg, general counsel for the
UAW told the committee:

Predictably Judge Walsh and his blue rib-
bon panel have stamped their approval on
this undistingulshed nominee,

Mr. Schlossherg and others would have
us believe that Judge Walsh and the
members of the committee are no more
than rubberstamps for the President. Yet
Mr. 8chlossberg, Mr. Rauh, and other
spokesmen for organizations which make
up the Leadership Conference on Civil
Rights filed with, vouched for, and have
quoted with approval the so-called Cur-
zan report, a doctoral dissertation by a
graduate student at Yale which on its
face purports to be “A Case Study in the
Seclection of Pederal Judges, the Fifth
Circult, 1953-63",

Certainly no objective reader of the
Curzan report would question her cre-
dentials as a civil rights zealot. Any
scholar who has reviewed the declsions
of the district judges in the fifth circuit
and ranks Frank Johnson of Alabama
& “segregationist” can hardly be im-
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peached by anyone as a rabid advocate
of minority rights. Yet, even Miss Cur-
zan pays tribute to Judge Walsh in her
report. As stated by Miss Curzan:

Indeed, Judge Walsh, who replaced Rogers
as Deputy Attorney General in 1958, had
been a district judge in the Second Circuit
when he was persuaded to leave the bench
to come to the Department of Justice to
overses the recruitment of judges. He left
the bench only because he felt that selecting
competent federal judges was one of the few
jobs more important than sitting on a fed-
eral court,

This is the same Judge Lawrehce
Walsh who was Deputy Attorney General
when President Eisenhower nominated
George Harrold Carswell to the district
court of northern Florida and, might I
add, the same Lawrence Walsh who was
Deputy Attorney General when President
Eisenhower nominated the most liberal
Judges, both district and appellate, in the
fifth circuit today.

This is the same Judge Walsh whose
standing committee on the Federal judi-
ciary has within the past year found
Judge Carswell “well qualified” for ele-
vation to the Firth Cireuit Court of Ap-
peals, and in January of this year ap-
proved his nomination as Associate
Justice of the U.8S. Supreme Court.

We have counsidered the opinion of the
American Bar Association’s Standing
Commitiee on the Federal Judiciary
reached after obtaining “the oplnions
of a cross-section of the best informed
judees and lawyers as to the integrity,
judicial temperament, and professional
competence of the proposed nominee”
and “having solicited the views of a sub-
stantial number of judges and lawyers
who are familiar with Judge Carswell’s
work” and having themselves surveyed
“his published opinicns.”

Now, Mr. President, let us consider
the views of those who know Judge Cars-
well best, his colleagues on the Fifth
Circuit Court of Appeals. Perhaps they
are in the best position of anyone to
judge the nominee because they have re-
viewed his decisions during his tenure
as a district judge and have served with
him as a fellow member of the Fifth
Circult Court of Appeals.

These are independent men of dif-
ferent philosophies, with lifetime ap-
pointments to the second highest court in
the land. They are financially secure for
life and can expect no further elevation
within our system of Federal courts other
than elevation to the Supreme Court it-
self. They have no reason or motive to
mislead us,

To the contrary, these are men who
share a common respect and concern for
the prestige of the Supreme Court of the
United States. They have no ax to grind,
no cause to advance, no reward to gain
by any statement they might make for
or against this nominee,

Now I call the Senate’s attention to a
speech delivered on the Senate floor on
February 16 by the distinguished senlor
Senator from Maryland wherein he
named a number of judges on the Fifth
Circult Court of Appeals, who are, in
his own words, “imm!nent constitutional
lawyers and who have demonstrated
that they are judicious men, able to
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give any man a fair and impartial hear-
ing.”

Twoe of Judege Carswell’s colleagues
named by the distinguished senlor Sen-
ator from Maryland were Judege Bryan
Simpson and Judge Robert A. Ains-
worth.

I agree with the senior Senator from
Maryland when he describes these two
eminent jurists, regardless of their
legal philosophies, as *“judicious men,
able to give any man a falr and impar-
tial hearing,” and might I add that they
are willing to give Judge Carswell “fair
and impartial” consideration as nominee
for Associate Justice of the Supreme
Court.

Now what do these two judeges say
about George Harrold Carswell as & nom-
inee for Associate Justice of the United
States? Judee Bryan Simpson, in a let-
ter to the committee of January 22,
states as follows:

My DEar SENATOR EASTLAND: The purpose
of this letter iz to attest to you and the
members of your ecommittee, for whatever
value it may have, my personal judgment
of the gqualifications of U.8. Circult Judge
G. Harrold Carswell to become an Assoclate
Justice of the United States Bupreme Court.

I have been closely associated with Judge
Carswell as a brother Florida Federal judge
since he became a district judge in the spring
of 1958. We worked closely together over
the years, In recent months that association
has continued on the Court of Appeals. I
knew him slightly, but mainly by reputation,
in the early fiftles when he was U.B, Attor=
ney for the Northern District of Florida.

He possesses and uses well the requisite
working tools of the judge's trade: industry,
promptness, learnlng, attentiveness and
writing skills, He is & competent and capable
Judicial craftsman, experienced in the di-
verse and complex areas of federal law as
well as the almost limitless variety of cases
coming to us under the diversity jurledie-
tion. In the six or seven months he has been
s member of our Court and in eXtensive
service thereon as & visiting judge over the
prior years, he has shown a steady capacity
for high productivity without the sacrifice
of top quality in his work,

More Important even than the fine skill
ag & judicial crafteman possessed by Judge
Carswell are hls gqualities as a man: superior
intelligence, patience, a warm and generous
interest in his fellow man of all races and
creeds, judgment and an open-minded dis-
position to hear, consider and decide im-
portant metters without preconceptions,
predilections or prejudices. I have always
found him to he completely objective and
detached in his approach to his judieial
dutles,

“In every sense, Judge Carswell measures
up to the rigorous demands of the high posi-
tion for which he has been nominated. I
hope that the Judiclary Committee will act
promptly and favorably upon his nomination.
It I1s a privilege to recommend him to you
wlthout reservation.

With kind personal regards, I am,

Sincerely,
BRYAN SIMPSON.

Mr. President (Mr. Byrp of West Vir-
ginia), let me say here that Judge
Simpson, by those who judge the philoso-
phy of a man, is considered to be a liberal
judge.

Judege Robert A. Alnsworth, Jr., in a
letter of January 23, says:

GENTLEMEN: I submit for your favorable
consideration the recommendation for oon-
firmation of Judge G, Harrold Carswell to be
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a Justice of the Bupreme Court of the United
States, Judge Carswell is my colleague on the
United States Fifth Circuit Court of Appeals,
I have known him prior to this time as a
Pederal District Judge. He has served es a
member of the Judiclary for more than eleven
years. He is a person of the highest integrity,
& capable and experienced judge, an excellent
writer and scholar, of agreeable personality,
excellent personal habits, fine family, a de-
voted wife and children, and relatively young,
as judges go, for the position to which he
has been nominated,

In my view, Judge Carswell 1s well deserv-
ing of the high position of Supreme Court
Justice and will demean himself always In a
manner that will reflect credit upon those
who have favorably considered his qualifi-
cations. Undoubtedly he will be an outstand-
ing Justice of the Supreme Court and will
bring distinction, eredit and honor to our
highes} court.

Those of us who have known him for so
many years as a capable and efficlent Federal
Judge feel an obligation to inform you of
the high opinion which we entertain of his
ability and qualifications. I am very glad
to give him the highest possible recormmens-
detion and sincerely trust that the Senate
will look favorably upon him and grant him
confirmation.

Blncerely,
ROBERT A. AINSWORTH, Jr.,
U.S. Circuit Judge,

The committee also heard from Judge
Elbert B. Tuttle concerning this nomi-
nation, One could hardly neme on one
hand the most liberal judicial activists
in our Federal system of courts without
including Judge Tuttle.

Even Joe Rauh named Judee Tuttle,
along with Wisdom and Brown, as men
he considers “wcnderful Southern
judges . . . who would have been heroic
additions to the Court” and judges “I
could stand and cheer for.”

Yet even Judee Tuttle, in a letter to
the committee of January 22, said:

My purpose in writing i1s that I wish to
meke myself available to appear before the
subcommittee at its hearing on the nomi-
nation of Judge Carswell, in support of his
confirmation, If the committee would care to
have me appear.

I have been intimately acquaintsd with
Judge Carswell during the entire time of
hig service on the Federal bench, and am
particularly aware of his valuable pervice
as an appellate judge, during the many
weeks he has sat on the Court of Appeals
both before and after hls appointment to
our court last summer, I would like to ex-
press my great confidence in him &s a person
and as a judge.

My particular reason for writing you at
this time is that I am fully convinced that
the recent reporting of a speech he made
in 1948 meay give an erroneous impression
of his personal and judicial philosophy, and
I would be prepared to express thls convie-
tlon of mine based upon my observation
of him during the years I was privileged
to serve as Chief Judge of the Court of
Appesals for the Fifth Clrcuil.

The committee also received unsolic-
ited endorsements for the nominee from
Judeges Dyer. Bell, Thornberry, and
Jones, all eolleagues of Judge Carswell
on the Fifth Circult Court of Appeals.
These letters speak for themselves and
I ask unanimous consent that they be
printed in the REcorp at this point,

There being no objectlon, the letters
were ordered to be printed in the REcoRD,
as follows:
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U.S. CODRT OF APPEALS,
FrrTH JUDicIAL CIRCUIT,
Miami, Fla., Jenuary 26, 1970.
Hon, James O, EASTLAND,
Chairman, Committee on the Judiclary,
U.S, Senate, Washington, D.C.

MY DEAR SENATOR EASTLAND: I commend
to you and to your Committee Judge G,
Harrold Carswell for confirmationl as an As-
sociate Justice to the Supreme Court of the
TUnited States,

I have enjoyed the privilege of serving
with Judge Carswell on the Qourt of Appeals
for the Pifth Circuit since he was appointed
to our Court last June. He has discharged
his judicial responsibilities with dispatch but
always with painstaking concern that his
approach t0 a case was impartial and that
the declsion he reached was the result of
exhsustive research, analytical reasoning,
and a careful consideration of the precedents,

Judge Carswell has exemplified these out-
standing judicial characteristies during his
long career as a district judge. His many
attributes as a judge and as an indlvidual
are too humerous to attempt to chronicle,
Buffice 1t to say that hls election by all of
the judges in the Fifth Judiclal Circuit as
their representative to the Judicial Confer-
ence of the United States 1s evident of the
high respect in which he is held.

While the Fifth Cireult will sorely miss
Judge Carswell, the Supreme Court and the
country will be the beneficiaries of hig great
Judicial talent and vigor.

With my continued high esteem,

Sincerely,
Davin W, DYER.
U.S. COURT OF APPEALS,
FIrTH JUDICIAL CIRCUIT,
Jacksonville, Fla., January 23, 1970.
Hon. JaMes O. EASTLAND,
Chairman of the Committee on the Judiciery,
U.S. Senate, Washington, D.C.

DEAR SENATOR EasTLAND: I regard Harrold
Carswell as eminently quailfled in every
way—personality, integrity, legal learning
and judicial temperament—for the Supreme
Court of the United States.

With regards, I am

8incerely yours,
WARREN L, JONES,
U.8, COURT oF APPEALS
FOR THE FIFTH CIRCUTT,

Austin, Tex., Jaruary 22, 1970,
Hon. JAMES O. EASTLAND,
Chairman, Commitiee on Judiciary,
Ir.S. Senate,
Weshington, D.C.

My Dear Mr. OHAIRMAN: I trust that it is
not presumptuous of me t0 express the hope
that the Senate of the United States will
advise and consent to the appolintment of
Honorable G. Harrold Carswell to be Assoclate
Justice of the Supreme Court of the United
States.

I have known Judge Carswell from the time
I began to serve as United States District
Judge. The first time I sat as Clrcuit Judge,
Judge Carswell, as an Invited District Judge,
was a member of the same panel. 8ince he
became & member of the Fifth Circuit Court
of Appeals, he and I have been members of
the scame Administrative and Screening Panel
of our Court. During these years, I have had
an opportunity to observe and know him as
& Judge and a5 & man,

Judge Carswell 18 a man of impeccable
character, He 1s dedicated in his work and
vigorous in its applcation, As a member of
our Court, his volume and quality of opin-
ions 18 extremely high. He has had an experi-
ence which adds t0 his numerous gualifica-
tions to be Associate Justice, as a lawyer, as
TUnited States Attorney, as Unlted States Dis-
trict Judge and, now, as a Clrcult Judge. As
the record shows, he has had considerable
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experience on the Court of Appeals, having
sat with our Court as an invited District
Judge for eleven weeks before he Was ap-
pointed to the Fifth Circuit. Judge Carswell
has the compassion which is so important
in & judge.

I belleve Judge Carswell possesses the pro-
fessional and Judicial qualifieations to be a
distinguished Associate Justice of the Su-
preme Court of the United States,

Respectiully yours,
HoMER THORNBEREY,
U.S. Circuit Judge.
T.5. COURT OF APPEALS,
FrrrH JUDICIAL CIRQUIT,
Atlanta, Ga., January 26, 1970,
Re Hon. (3. Harrold Carswell,
COMMITTEE ON THE JUDICIARY,
U.8. Senale,
Washington, D.C.

Dear Siee: This statement 15 in support of
Hon. G, Harrold Carswell whom you are now
considering for confirmation as an Associate
Justice of the Supreme Court,

I have known Judge Carswell for 24 years
and have frequently visited in his home a3
he has in mine. I am familiar with his career
as a lawyer and a judge, and with his personsl
life. His character and integrity including
intellectual honesty, is of the highest order,
His intellect and ability are also of the high-
est order,

Judge Carswell will take & standard of
excellence to the Supreme Cowrt, based on
many yeara of experience as & trial judge and
the equivalent of two years as a clreuit judge
(considering sittings with the Fifth Cireuit
as a district judge), which will substantially
contribute from the inception to that court
His particular experience cannot be matched
by anyone presently on the court and will
fill a need now exlsting on that court.

I reconmend Judge Carswell for confirma-
tlon without any hesltation or reservation
whatever.

Yours sincerely,
GRIFFIN B, BELL

Mr. EASTLAND, Mr. President, might
I ask, Mr. President, what finer endorse-
ment could the nominee have received
from his colleagues than his election in
April 1969 by the circuit and districi
judegcs of the fifth circuit as their repre-
gentative to the Judlicial Conference of
the United States. This group of dis-
tinguished lawyers and judges includes
every shade of judicial philosophy, from
the most conservative view of strict con-
struction and judicial restraint to the
most Uberal judicial activist in the Fed-
eral system of courts.

Yet, when they were called upon to se-
lect a man to represent them at the very
judicial conference which would con-
sider new rules of judicial ethics, finan-
cial disclosure, and permissible Income
from off-the-bench employment, they
chose Judge George Harrold Carsweil.
These are men, most of whom have
known the nominee both personally and
professionally, and have judged him on
that basis.

The committee also heard from sev-
eral distingulshed members of the Flor-
ida Bar Association. Mr. Mark Hulsey
addressed the committee on behalf of the
Florida Bar Association and informed us
that the nominee had been unanimously
endorsed by a written poll of the 41
members of their board of governors, Not
only dld Mr. Hulsey testify as the pres-
ident and official representative of the
Florida Bar Assoclation, but on the basis

.of having known Judge Carswell “per-
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sonally for over 17 years—on my obser-
vatlons of him as U.8. attorney when I
was an assistant U.S. attorney—as a trial
lawyer, bracticing before him in his
court.”

In addition to praising Judge Cars-
well's integrity and professional ability
88 8 lawyer and judge, Mr. Hulsey di-
rected the following remarks to the
charge of racism which had been raised
earlier in the hearings, As stated by Mr.
Hulsey:

And, Mr. Chairman, may I make just one
last comment, If this were not so serfious, this
charge of racism agalhst Judge Carswell, it
would almost be funny, By that I mean it is
certainly ironte, because you know in Floridae
maLy people regard certain parts of the
northern distriet of Florida as a little hit to
the right of Louis the 14th, and I can tell this
committee in all sincerity and honesty that
Harrold Carswell has displayed unusual cour-
age I think and faithfulhess to the law that
he serves in his ctvil rights rulings, in an
altogether hostile climate.

I think he s a very strong man. I was
shocked to read the speech, the young man’s
speech he made, because in all of my deal-
ings with Harrold Carswell including the
Brooks case I would have thought he was just
the opposite, and I would think most lJawyers
and most people who had dealings with him
in Tallahassee feel that he is Indeed a fine
judge. He believes in liberty and justice for
all, and there 1s no two ways about it.

Mr. Hulsey also directed his attention
to several other charges which have been
ralsed against Judge Carswell and I will
refer to those remarks at a later point.

The commiitee also heard from the
Honorable Leroy Collins, distinguished
Florida attorney, former Governor of
Florida, and former Director of the Com-
munity Relations Service, and later
Under Secretary of Commerce in the
Kennedy administration. Governor Col-
lins brought with him impeccable liberal
credentials in the fleld of civil rights.

The senior Senator from Maryland in-
troduced this witness with the following
remarks:

The first witness I would like to make ref-
erence to is Gov. Leroy Collins of Florida, in
my judgment cne of the great publec ser-
vants of this generation. I would like for the
record to make that comment for my broth-
er members of thls committee, and to for-
mally welcome him to testify before this
committee,

It hes heen my privilege to know Gov-
ernor Collins since I first worked for Senator
Jack Kennedy in the Florida campalpn for
the Presidency in 1960, Since then, my every
experience with Governor Colling has shown
me that he is & man of the highest Integrity
and, a great American,

Senator Bayh noted:

Mr. Chairman, I would like to say for the
record what I previously did not have the
good fortune to zay in this forum, that of
all the puhblic servants I have had the good
fortune to become familiar with, I know of
no man I respect more than the withess who
Is presently before us,

Governor Collins' appearance before
the committee in support of the nominee
was unsolicited and his testimony based
ypon a lifetime acquaintance with Judge
Suarswell both personally and profession-

y. .

Governor Collins told the committee
that he had hired the nominee right out
of law school as an associate in his Tal-
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lahasee firm and of his early conviction
that Harrold Carswell was destined to
become an outstending lawyer. Governor
Collins’ words speak best for themselves,
and this is what he said:

I knew this man well as a lawyer, both
while he was assoclated with our firm and
also after he had organized thls new firm
of his own, I knew him then as I have
continued to know him since, as a man of
untarnished integrity, a man with an ex-
traordinary keen mind, and very importantly,
a man who works prodiglously. And on top of
all that, he has one of the finest and keenest
senses of humor of any man I have never
known, He 15 a delightful man to be around
in every sense. * * *

As you know from the record here, Judge
Carswell moved through three Federal posts
of duty in the succeeding 16 years after his
private law practice and he stands now with
this Presidential appointment you have
under conslderation. I feel strongly that
Judge Carswell’s appointment deserves con-
firmation. I feel this way on the basls of my
personal knowledge of the man, first of all,
but, more Importantly, on the basls of the
overwhelming judgment of the bar of my
State, on the basis of the judgment of his
peers on the bench, and I think this 1s most
important, on the basis of the judgment of
the Members of the Senate and of this dis-
tingulshed committee based upon your prior
hearings and investigations,

Now, I listened to most of the questions
and the testimony yesterday, Mr, Chairman,
and in precious little of it did I feel that
there was any substantive challenge of Judge
Carswell’s actual fithess and competence to
serve on our highest court.

Not only was the testimony of these
two distinguished Florida attorneys un-
solicited and based upon personal and
professional association with the nomi-
nee, but it stands uncontradicted by any
member of the Florida Bar Association
or by any attorney who has regularly
practiced in Judge Carswell’s court,

The committee was obviously Im-
pressed by the foregoing testimony and
endorsements from these dlstinguished
Federal judges and lawyers. Not only
do they know the nominee, bui they are
in a position to understand the criteria
by which the ability of a trial judge
should be measured.

Since most, if not all, of the criticism
by Judge Carswell’s opponents has been
directed to his service as U.S. district
judge, I am compelled to here interject
a8 few remarks which might place the
consideration of the nomination in clear-
er perspectlve and perhaps explain, in
part, the different judgment passed upon
his record by judges and lawyers ¢n the
one hand and ceriain law professors on
the other.

Most of Judge Carswell’'s professional
life has been spent as U.S. district judge
for the northern district of Florida. His
duties and responsibilities have been
those of a trial judge.

As a trial judge the nominee has heen
called upon day after day, week after
week, month after month, and year after
year to preside over trial after trial. We
have in this country an adversary sys-
tem of law in which the trial judge bears
the heavy burden and responsibility for
seeing justice done.

Unlike appellate judges or professors
of law, his work is done in open court,
before adversary litigants who are usual-
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ly supercharged emotionally, convinced
of the justice of their cause and often
hostile toward the court as well as toward
each other, The conduct of the trial judge
is open to careful scrutiny by lawyers
professionally committed to exhaust
every legal remedy and employ every
legal stratagem to win for their clients.
It I1s commonplace for disappointed liti-
gants and even lawyers to place blame
for failure upon the trial judge.

As we have seen clearly demonstrated
in the hearings upon the nomination of
Judge Carswell and as I have seen dem-
onstrated in the consideration of hun-
dreds of nominations where trial judges
are elevated to the appellate courts, dis-
appointed litigants and immature
lawyers offen leave the courtreom in a
bitter and vengeful mood. It is easier
to cover up professional incompetence
or lack of merit in a case by blaming
the judge.

The Judiciary Committee seldom con-
siders the elevation of & trial judge to a
higher court without receiving impas-
sioned and embittered letters of protest
from lawyers and partles who have lost
cases before him.

It is irrelevant that the trial judge
possess the scholarship to find the law;
he must know the law applicable to the
facts and case at hand. During the
course of a trial he is called upon to rule
Instantly on countless motions and ob-
jections. Once a motion is granted, an
objection sustained, a jury instruction
glven from the bench, he cannot erase
or second guess. Any mistake or com-
bination of misjudgments along the long
and tortuous road from a suit filed to a
verdict rendered may prove reversible
error, aborting and delaying justice as
well as increasing the expense to
litigants,

Not only must the trial judge rule, he
must preside as well. He must possess
the character, impartiality, patience, and
leadership to keep a trial moving along
in order and on the track, He must be
in control of his court. He must maintain
the respect and attention of lawyers,
ltigants, jurors, and even spectators, all
the while balancing the scales of jus-~
tice in order to protect the rights of all
parties concerned.

Judge Carswell, as a trial judge, could
not share the heavy strain, burden, and
responsibility with fellow members of a
panel or en banc court.

Those who have known Judge Cars-
well best, the lawyers who practice in
his eourt, the appellate judges who re-
viewed his trial records, have shown
the nominee to be a lawyers’ lawyer, a
judges’ judge, a man of the law who has
labored tirelessly in the vineyards of our
judicial system.

Judge Carswell’s record reveals a clear
and accuraie mind, a well-reasoned,
plain spoken approach to the law. His
decisions reflect more concern for im-
mediate relevance than coining g cliche,
more concern for resolving the rights of
the litizants at hand than turning a
clever phrase, more concerned with see-
ing justice done and announcing his de-
cisions in a manner clear, ¢oncise, and
to the point than flights into literary
elegance.
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Mr. President, a review of Judge Cars-
well’s record, far from reflecting a me-
dlocre man, reveals a trial judge in the
hest tradition of our adversary system
of litigation. If Judge Carswell’s record
on the trlal bench reflects a reluctance
to enunciate new and novel legal con-
cepts, to break new constitutional
ground, or to anticipate new directions
which may be taken by the appellate
couris or legislative bodies, it is to his
credit.

Strict construction and judicial re-
straint are qualities which should be de-
manded of any trial judge, whatever
his judicial philosophy. Judge Carswell’s
decisions reflect these qualities, they re-
veal a jurist more concerned with the law
as a fact than phrase, more interested
in substance than form or style or
manner,

Disraell once deserlbed Gladstone as a
“sophisticated rhetorician, inebriated
with the exuberance of his own verbos-
ity, and gifted with an egotistical imag-
ination” whose maln purpose was “to
glorify himself.”

Judge Carswell is not that man.

And while his decisions are unappre-
ciated by Dean Pollak, they are appre-
ciated by learned lawyers, judges, and
legal scholars who really understand the
role of a trial judge in our system of
justice.

While Judge Carswell has been dis-
missed as mediocre by Dean Pollak, who
by his own testimony based his opinion
upon newspaper accounts of the hearing
and requested to tlestify against the
nomineee before, not after, he thumbed
through some of his printed opinions,
other legal scholars who based their tes-
timony on a personal and professional
acquaintance with the nominee gave
another view.

The committee heard, for Instance,
from a truly distinguised law professor
from Yale, James William Moore. Pro-
fessor Moore’s testimony was also unso-
licited and based upon personal as well
as professional knowledge of the nomi-
nee. I ask unanimous consent that a
short biography of Professor Moore be
inserted in the Recorp at this point:

James William Moore, Born Condon, Ore-
gon Sept. 22, 1805; grew up in Montana;
higher degrees—J.D., University of Chicago,
J.8.D., Yale University, L.L.D., Montana State
Universily; taught at the law schools of
Utah, Minnesota, Chicago, Texas, and Yale,
and holds a named Chair, Sterling Professor
of Law, at Yale,

First recipient of learned Hand medal,
1962,

Presently a member of the Supreme Court's
standing Committee on Practice and Proce-
dure. Prior thereto was chief research assist«
ant for the Supreme Court's original Advi-
sory Committee on Civil Rules and then later
a member of that Committee. From 1844-48
wpa consultant on the revision of the Judi-
¢lal Code.

Co-reporter in 1837 on bankruptcy and
reorganization to the Interhational Academy
of Comparative Law, The Hague,

Author of: Moore's Federal Practice;
Moore's Commentary on the Judiclal Code;
Colller on Bankruptecy (I14th edition);
Moore's Bankruptcy Manual;, and other trea-
tizes and casehooks in the federal field of
Judicial administration, bankruptcy, juris-
diction and practice.

Of counsel for the State of Texas in the
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Texas ‘Tidelands’ oil litigation; counsel for
the reorganization Trustees (now a single
Trustee) of The Mew York, Mew Haven &
Hartford Rail Co. since mid-1961; legal con-
sultant for publlc groups and private lawyers.

Member of the bars of: the State of Mon-
tana; Supreme Court of the United States;
Court of Apepals for the Second Circult;
United States Distriot Courts for the states
of Montane, Connecticut, and Southern Dis-
trict of New TYork, Interstate Commerce
Commisslon,

Professor Moore told the commitiee:

I testify on behalf of Judge Carswell on the
basis of both personal and professional
knowledge.

About b years ago a small group of jurlsts,
educators, and lawyers consulted me, with-
out compensation, in connection with the
establishment of & law school at Florida State
University at Tallahassee, Judge Carswell was
a very active member of that group. I wes
impressed with his views on legal education
and the type of school that he desired to
establish: a law school free of all raclal dis-
crimination—he was very clear about that;
one offering both basic and higher legal the-
oretical training; and one that would attract
students of all races and creeds and from all
walks of life and sections of the country.
Judge Carswell and his proup succeeded ad-
mirably. Taking & national approach they
chose, as thelr first desn, Mason Ladd, who
for a generation had been dean of the col-
lege of law at the University of Iowa and one
of the most respected and successful deans
in the fleld of American legal education. And
from the vision and support of the Cars-
well group has emerged, within the span of
a few years, an excellent, vigorous law school.

For example, every member of the first
gradusting class of Florlda State University
Law School of about 100 passed the bhar
examination on the first go round. That
makes my law school look llke a member of
the bush league,

From those and subsequent contracts I
have formed the personal opinion that Judge
Carswell 15 a vigorous young man of great
sincerity and scholarly attainments, a good
listener who wants to hear all sides, moderate
but forward looking, and one of growth
potential.

I have a firm and abiding conviction that
Judge Carswell is not a racist, but a judge
who has and will deal fairly with all races,
creeds, and classes, If T had doubts, I would
not be testifylng in support, for during all
my teaching life over 34 years on the faculty
of the Yale Law School I have championed
and still champion the rights of all minori-
ties,

From the contacts I have had with Judge
Carswell, and the general famillarity with
the Federal judicial llterature, I conolude
that he is both & good lawyer and a fine
jurist. Called to the bar about 20 years ago
he has the background of private praoctice,
public practice as a U, S, distrlet attorney,
and that of both district and eireuit judge.

And while Judge Carswell has not been
a8 clreuit judge for & long time, he has
Federal appellate experience since he has
sat on the court of appeals as a district judge
by designation, that goes back long before he
become olrcult judge. In fact I recall an ex-
ample of an opinion written by him as early
as 1861.

Having been in each of the 50 States, and
having taught in most sections of this coun-
try, I have long been impressed with this
country's diversity—economio, social, moral,
and ldeologieal. In my opinion the Supreme
Court should be representative of that great
diversity, and I believe at this time it ia
highly desirable that the next Justice should
come from the section where Judge Carswell
was born and has lived; and that Judge
Carswell should be that justice,
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Professor Moore’s evaluation of the
nomination was endorsed by Mason
Ladd, visiting professor and former deean,
Florida State University, and dean emer-
itus, University of Iowa. As was the case
of Professor Moore, Professor Ladd did
not base his opinion upon newspaper
clippings or a sampling of Judge Cars-
well’s published opinlons. As a matter
of fact, I do not bhelieve either of these
gentlemen would have been 50 presump-
tuous. In a letter of January 21, Profes-
sor Ladd told the committee:

MY DEAR BENATOR EASTLAND: I was much
pleased when I heard of the nomination of
Judge G. Harrold Carswell to the position on
the Supreme Court, and I wish to urge early
confirmation by the Senate.

I hold Judge Carswell in the highest re-
speet and regard him as well qualified In
every way for this highest position in the
law. In one sense no one is fully qualified
to assume the great responsibilities of a
member of the Supreme Court but I belleve
Harrold Carswell will come as close to filling
the needs as any who will be found. The
Judge 1s the right age to grow into this posi-
tion and to become a truly great Supreme
Court Justice. He has an innate sense of
falrness and has an open mind in consider-
ing the problems presented to him. He 18 a
good listener end does not approach issues
with predetermined conclusions. He is a care-
ful student of the law, is a very hard worler.
He 1s both scholarly and practical minded.
He &ees Issues quickly but carefully explores
the authorities and legal matertals Involved
in reaching a declsion. I regard Judge Cars-
well as free from prejudice upon the current
Issues of the day and feel that he will search
for the right solution based upon the law
and the facts,

The experience which Judge Carswell has
had upon the Federal District Court and the
Circuit Court of Appeals will be invaluable
background for the responsibilltles upon the
Supreme Court, His active interest in the
work of the Judicial Conference of the Unlied
States I8 also Important. The Judge hes besn
much interested in legal education and had
an lmportant part in the establishment of
the new College of Law at Florida BState
University.

Judge Carswell’s interests have been pri»
marily in the law and in his family. It is
fortunate that his other activities are free
from objectionable conflicts of interest.

Judge Carswell 18 a delightful person, he
hes an ideal home life, and he has a won-
derful wife and family, They spend a greal
deal of time together., It i1s a pleasure to
vistt at thelr home because you both see and
feel the fine quelity of these people,

I have come to know Judge Carswel]l very
well in the last four years. I had been Desn
of the College of Law at the University of
Iowa for twenty-seven years and upon re«
tirement came to Florida State Unlversity
to establish a new College of Law. This
brought me into close contaot with the
Judge; I liked him and we became good
friends. I hold him in the highest respect as
do the members of the legal profession in the
State of Florida and I think quite widely In
the south, I am sure he will do well and grow
in national respect as a member of the Su-
preme Court. I recommend his early con-
firmation.

Most respectfully yours,
MagON LabD,
Visiting Professor and Former Dean,
FPloride State University; Dean Emerl-
tus of Iowa.

The committee further considered the
statement filed by Prof. William Vander-
creek of Southern Methodist University.
In a letter of February 3 Professor Van-
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dercreek gave this evaluation of Judge
Carswell:

An examlnetion of Judge Carswell’s decl-
slons in ecivil rights cases demonsirate a
falr and reasoned approach in keepihg with
the highest standards of judicial Integrity.
This 1= a significant accomplishment par-
ticularly because, as the committee 1s well
aware, emotionalism and fervor so pervade
the senaltive area of clvll righis that many
well meaning persons bécome totally intol=
erant of any view other than their own, . ..

It is my firm belief that Judge Carswell's
rulings are not based or influenced by race,
¢reed, or color in any way. Judge Carswell
merely rules upon the facts and lssues of
the cases befors him,

His record unequivocally shows that he
rules fairly and without regard to the fervor
and emotion of those on elther side, Judge
Carswell's records of over 4,500 civil and
criminal cases clearly demonstrates an uh-
waual skill of addressing his ruling to the ia-
gues at hand, He emphasizes the total pic-
ture. It seems that those who criticlze his
rullngs are merely disappointed litigants who
cannot evaluate Judge Carswell fairly in the
light of their geal for their cause.

It is not important to Professor Van-
dercreek that Judge Carswell’s record
show a “zeal for clvil rights” as required
by Dean Pollak, What seems important
to Professor Vandercreek 1z that “he
rules falrly and without regard to the
fervor and emotion of those on either
dde.” I agree with Professor Vandercreek
and I believe the Senate will likewise
agree,

In every law suit, and that includes
cvil rights litigation there are at least
two parties, It is improper for a judge to
show zeal for civil rights litigants as de-
manded by Dean Pollak, It is proper for
him to be fair and impartial to every-
one regardiess of what he considers to be
the moral justification or legal standing
of the respective parties.

I ask unanimous consent to have Pro-
fessor Vandercreek’s letter printed in the
Recorp at this point,

There being' no objection, the letter
wes ordered to be printed in the REcorb,
a5 follows:

TALLAHASSEE, PLA.,
February 3, 1970,
Re confirmation of G. Harrold Carswell,
Benator JAMES EASTLAND,
Chgirman, Senate Judiciery Commitiee, U.S.
Senate Office Building, Washington, D.C,

Dean SgNATOR Eastiawp: Judge Carswell
should be confirmed as an associate Justice
of the Supreme Court. I have been a law
Professor at Southern Methodist University
sluce 1959 and have been a visiting profes-
sor et Florlda State University since 1968,
With deference to Lowenthal, Von Alystyne
and Orfield, their statements as reported In
the news media, do not present a rational
besis for opposing or delaying Judge Cars-
well's confirmation.

An examination of Judge Carsweli’s deci-
slons in civil rights cases demonstrate a fair
and reasoned approach in keeping with the
highest standards of judicial integrity. This
15 & slgnificant acoomplishment particularly
because, as the committee is well aware, emo-
tlonallsm and fervor so pervade the sensitive
area of eivil rights that many well meaning
persons bhecome totally Intolerant of any
view other than their own.

For example, on jurisdictional grounds
Judge Carswell should be pralsed not con-
demned for his ruling in Wescher v, Gads-
den County. The only issue thereiln properly
before the court involved the construction
of & removal statute, The &6th circuit re-
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manded the cese for further consideration
because after the district court had ruled,
the Bth circuit in two cases, Rachel v. State
of Georgia, 347 F2 679, gave & broad inter-
pretation of removal jurisdiction. Subse-
quently in line with Judge Carswell’s earlier
decision the SBupreme Court reversed the 5th
oircuit in Greenwood, 384 U.8. 808, and on
narrower grounds affirmed Rachel, 384 US.
780.

For the Supreme Court’s deciston jin
Greenwood, it would be absurd to say the
Bupreme Court justices are racial bigots
and it would be equally absurd to apply the
same type of fallacious reasoning to any
other jurist.

It 18 my firm belief that Judge Carswell’s
rulings are not based or lnfiuenced by race,
creed or color In any way. Judge Carswell
merely rules upon the facts and issues of the
cases before him.

His record unequivocally shows that he
rules fairly and without regard to the fervor
and emotion of those on either side. Judge
Carswell’s records of over 4,600 civil and
criminal cases clearly demonstrates an un-
usual skill of addressing his ruling to the
issues at hand, He emphasizes the total pic-
ture. It seems that those who criticize his
rulings are merely disappointed litigants who
cannot, evaluate Judge Carswell falrly in the
light of their zeal for their cause.

The civil rights of all men must he pro-
tected and I respectfully submit that Judge
Carswell’s record when properly viewed is
highly commendable. I say this not only as
legal educator but es an attorney who has
appeared in cases before the bth circuit and
the Supreme Court, (For example see habeas
corpus appeal in Brooks v. Beto 366 F2d, in-
volving the lssue of Whether purposeful in-
clusion as distinguished from purposeful
exclusion of blacks on a grand jury violated
many cllents constitutional rights.)

Judge Carswell would bring humility and
skill, which coupled with his outstanding
judicial experience will provide a basis for
his making & sighificant contribution to our
highest court,

I would be pleased to testify under oath in
support of Judge Carswell if the committee
would be 80 Inclined.

Respectfully,
WILLIAM VANDERCREE.

Mr. EASTLAND. Mr. President, the
commitiee further received letters from
Joshua M. Morse III, dean of Florida
State University Law School, and Frank
E. Maloney, dean of University of Florida
Law School. I ask unanimous consent
that these letters likewlse he printed in
the RECORD.

There being no ohjection, the letters
were ordered to be printed in the RECORD,
as follows:

TEE FLOrRIDA STATE UNIVERSITY,
Tallahassee, January 22, 1970.
Hon. JAMES Q. EABTLAND,
Chairman, Senate Judiciary Commitltee,
Senate Office Building, Washington, D.C.

DEeAR SENATOR EastLanD: I write in support
of the nomination of Judge G. Harrold Cars-
well to0 the position of Associate Justice of
the Supreme Court of the Unlted States.

While I have known Judge Carswell per-
sonally for only six months, I am lmpressed
with his ability, energy, enthusiasm and
dedication to duty. I feel that he approaches
every cese without pre-judgment, prejudice
or bias. I would glve him the highest recom-
mendation for the position.

The experience as United States Attorney,
United States District Judge, and Uniled
States Court of Appeals Judge will be in-
valuable in the duties of the new office.

Irecommend highly his early confirmation,

Very truly yours,
JosaTA M, Morse III.
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UniveERsITY OF FLORIDA,
Gainesville, January 2X, 1970,

Hon, JAMES Q. BASTLAND,

7.8, Senator, Chairmean, Committee on the
Judictary, New Senate Office Building,
Washington, D.C.

DEAR SENATOR EasToaND: It was with ex-
treme pleasure that I read of the nomination
of Judge G, Harold Carswell to the Supreme
Court., Judge Carswell is not a graduate of
this school, however, 1t has been my pleasure
to be acquainted with the Judge for about
twenty years. During that time I have ob-
served him distinguish himself In private
practice and public duties in a manner which
has always reflected credit on the entire
bench and the Bar of this state.

Because of the high esteem I have for the
Judge’s personal and professlonal charac-
teristies, as I know them, I would lke to
add my voice of gupport to the many others
which I am sure you have already heard
favoring this confirmation.

Sincerely yours,
FraNE E. MaLonNEeY, Dean.

Mr. EASTLAND. Mr. President, we
have now considered the opinion of the
American Bar Association’s Standing
Committee on the Federal Judiciary
which, might I add, was unanimously
reconfirmed after all of the testimony was
in and after each member of the com-
mittee had an opportunity to study the
Tull printed record.

‘We have now reviewed the opinions of
distinguished attorneys such as Mark
Hulsey and Leroy Collins, as well as the
studied opinions of legal scholars and law
professors whose testimmony was based on
hoth personal and professional acquaint-
ance with Judge Carswell.

‘We have considered the views of those
men who are perhaps best suited to judee
the nominee, his colleagues on the Fifth
Circuit Court of Appeals who khow him
both as a lawyer and a judee.

I have made some observations of my
own concerning Judge Carswell’s record
in light of his responsibilities and duties
as g trial judge,

Having done s0, I believe that any fair-
minded man who considers the foregoing
aspects of this nomination will be com-
pelled to conclude that the charges that
have been raised against Judge Carswell
are no more than diversionary tactics
which their authors hope will confuse the
public and the Senate as to the real issue
involved. But it is not my intention to
dismiss these charges out of hand, but
to analyze and thus reveal them for what
they are,

Now this cannot be done without some
difficulty. It is difficult to determine which
of these charges should he given priority
because Judge Carswell’s opponents can-
not even agree among themselves, It is
Ydifficult to determine which of these
charges they are willing to stand by and
vouch for sihce they are unable to do so
themselves.

As a matter of fact, trying to come to
grips with the case which has purportedly
been made against Judge Carswell is
somewhat like viewing a kaleidoscope.
Every time you look at it—it appears in
a different pattern.

According to Time magazine of March
2, 1970, having reviewed all of the testi-
mony and charges which have been
raised, the issue boils down to “the medi-
ocrity factor,” dismissing the charee of
racism as acts which “only conform to
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the unfortunate facts of life in the old
South” and pointing out that “Earl War-
ren, after all, once helped put thousands
of Japanese-Americans into detention
camps,” Time magazine sums up the
issue this way:

While much of the argument over Cars-
well’s nomination has centered on his ques-
tionable civil rights record, an Increasing
number of legal scholars and Senators are
asking whether he has the kind of legal mind
that would enhance the nation’s highest
court.

A more troublesome aspect of Carswell’s
caresr 1s his tack of distinction on the fed-
eral bench.

Time magazine proceeds to reinforce
this view by referring to an often re-
peated quote of Dean Pollak of Yale Law
School who told the committee:

I don’t begln to suggest that I have read
the entire range of his work or indeed his
opinlons on the court of appeals, there is
nothing in these opinions that suggests more
than at very best a level of modest compe-
tence . . .

Dean Pollak further told the com-
mittee:

I submit to the committes that in noth-
ing that I have read of the judicial work of
the nominee are there any signs, and I say
this with great deliberation, aware of the
importance of what I am saying, are there
any signs of real professional distinction
which would arise one iota out of the
ordinary.

On the basls of the nominee’s public rec-
ord, together with what I have read of his
work product, I am forced to conclude that
the nominee has not demonstrated the pro-
fessional skilis and the larger constitutional
wisdom which fits a lawyer for elevation to
our highest court.

I am Ilmpelled to conclude, with all def-
erence, I am impelled to ¢onclude that the
nominee presents mors slender credentials
than any nominee for the Supreme Court
put forth in this century; and this century
began, as I remind this committee, with
the elevation to the Supreme Court of the
United States of the Chief Justice of Massa-
chusetts, Oliver Wendell Holmes,

This issue was also ralsed by Mr.
Schlossberg, general counsel of the
UAW, wherein he testified:

I know he has written some very pedes-
trian court opinions, because I have read
them. I know he helped to write an appli-
cation for a club, for a country club which
would subvert the bill of rights of the U.S.
Constitution. He has not written a law re-
view article. He has not written a book . |, .

This man, who graduated from the third
best law school in Georgia, I helieve there are
four, has not grown. To read his opinions 1s
not to read opinions by a scholar, by a jurist,
or by one who loves the law and follows the
law, It is to read the opinions of & pedes-
trian man,..

This is testimony which has bheen
widely repeated and referred to with ap-~
proval by the New York Times and
Washington Post.

Now let us discuss for a moment the
testimony of Dean Louis H. Pollak, Let
me preface my remarks by recalling that
Dean Pollak apologetically began his
testimony saying:

Arrogant as perhaps thils seems, I wanted
to come before thls Committee and express
my deep concern.

And having reviewed Dean Pollak’s
testimony, I must agree that it does in-
deed seem arrogant and presumptuous.
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To begin with let us determine the
depth and scope of Dean Pollak’s knowl-
edge in regard to the nominee,

Unlike the other witnesses who testi-
fied in Judge Carswell’s behalf, lawyers,
professors, and distinguished jfudges,
Dean Polilak’s testimony was not based
upon his personal or professional ac-
quaintance with the nominee, Then upon
what was his harsh denunciation based?

First of all, Dean Pollak says he de-
cided to oppose the nomination after
“reading press accounts of the testi-
mony.” At this point Dean Pollak felt
compelled to notify the commitiee of his
desire to testify against the nominee, It
is interesting to note that Dean Pollak
requested to testify prior to the time, ac-
cording to his own testimony, that he
had even made a summary review of any
of Judge Carswell’s opinions. According
to his testimony he began reading Judge
Carswell’s opinions on the evening that
he asked to testify. Even upon his ap-
pearance before the committee it is to
his credit that he admitted:

I don’t begin to suggest that I have read
the entire range of hig work or indeed his
cpinions on the court of appeals . . .

So we start off with a witness who was
opposed to the nomination prior to read-
ing any of his opinions, who did not read
any of his opinions on the court of ap-
peals, and who admits he briefly re-
viewed some of his opinions on the dis-
triet court which were published in the
Federal Supplement.

Now I understand that Dean Pollak’s
colleagues and proteges at Yale Univer-
sity consider him to be a brilliant man
and I would not quarrel with that for
one moment, But his testimony reminds
me of an observation made by Louls Nizer
in the introduction to his book, “My Life
in Court.” Mr. Nizer, as I recall, observed,
from his lifetime as a lawyer, that prep-
aration makes the dull appear bright and
the bright brilllant.

Dean Pollak has demonstrated to us
that lack of preparation makes the bril-
liant appear ridiculous. So even though
his testimony has little bearing upon the
merits of this nomination, it does con-
tain a lesson for students of the law
which may be beneficial to them, and in
that light perhaps his testimony has
served some purpose,

Dean Pollak has also given us an inter-
esting lesson, an insight into the work-
ings of the news media. If Dean Pollak
has shown himself to be a poor witness,
he has revealed himself as a skillful
propagandist. He understands not only
how to use the prestige of his title, but
also undertsands the headline value of
a rash, though unsupported, accusation.

Thus the careful, deliberate, and con-
sidered judgment of other witnesses who
testified on the basis of their personal
and professional knowledge of the nom-
inee, and even those who testified against
the nominee on the basis of having
studied his record, did not receive the
same attention from the news media that
weas paid Dean Pollak.

It is an unfortnuate fact of life, I sup-
pose, that the actions of a zealot and the
words of a demegog are more news-
worthy than those of other acknowledged
men of worth.

Now I do not want to belabo, the tes-
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timony of Dean Pollak, Even though it
has been widely quoted, it can hardly
bear upon the judgment of any falr-
minded man who takes the time to care.
fully consider it. But Dean Pollak’s fes-
timony 1s interesting in that it glves us
some insight into the mind and motive
of an extremist—in this case a man with
extreme or, to use Dean Pollak’s term,
zealous concern for the expansion of
eivil rights or, in Dean Pollak’s case,
minority rights and eriminal rights.

His quick decision to oppose the nom-
inee and testify against him before read-
ing a single case gives us a clearer in-
sight into the compulsive and emotional
reaction of Dean Pollak and others like
him to any man or issue that can be
identified along liberal-conservative
lines. He reveals to us a state of mind
which is shared among those within the
philosophical orbit of the Washington
Post-New York Times axis,

I think it is revealing, for instance,
to consider Dean Pollak’s attitude when
questioned by Senator HrRUSKA concern-
ing the nomination fight over Judge
Johh Parker. In reply to Senator
HRrUsKA, Dean Pollak refers to, “the ad-
jectives you use in referring to Judge
Parker, the brilliance, the excellence, the
ability that you properly ascribe to him.”
Dean Pollak admits that, in regard to
Judege Parker, “I thought him indeed a
very able judge.” Again, in reference to
Judge Parker, Dean Pollak says:

He was & very able judge, of very consld-
erable distinction.

It is interesting to note Dean Pol-
lak’s acknowledgment of Judge Parker
as a great Jurist, but not surprlsing. Even
Chief Justice Earl Warren said, in 1958:

No judge in the land was more truly dis-
tingulshed or more sincerely loved. His con-
temporaries appreclated and honored this
man’s quallties, and in the judicial history
of the Nation his great reputation will en+
dure.

In view of those ackhowledged trib-
utes, one would obviously conclude that
Dean Pollak, a self-styled historian of
the Court, would view his rejection as a
mistake, But even in view of all this,
Dean Pollak will not admit that Judge
Parker’s rejectlon was a mistake, He will
only begrudgingly acknowledge that, “it
has been to my mind a very real ques-
tlon as to whether the Senate was not in
error in Jdeclining to consent to his nomi-
nation,”

. Again when pressed upon this subject,
Dean Pollak says:

I have long entertained doubts whether it
was not a great mistake to fall to confirm
Judge Parker’s nomination.

But Dean Pollak cannot bring him-
self to admit or acknowledge that it was,
in fact, a mistake.

Why?

Dean Pollak gives us a clue when he
says:

He wrote a number of opinions with which
I disagree.

That is the truth of the matter. Even
in the case of an acknowledged jurist
of true greatness like Judge Parker, Dean
Pollak and those like him simply will not
admit that they have a place on the Su~
preme Court of the United States.
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And this 1s the heart of the matter
with regard to this nominee, “he wrote
a number of opinions with which I dis-
agree,” therefore there is “a real ques-
tion in my mind’ whether he should hold
any office of authority within our sys-
tem of government.

And to show that they learn nothing
and never change, consider the editorial
of April 23, 1930, wherein the New York
World summed up the ¢ase against John
J. Parker to be Associate Justice of the
Supreme Court:

It is Judge Parker’s total lack of @& dis-
jingulshed record of public service and the
total lack of proof that he has any distine-
tion a8 & jurist which seems to us above all
¢lse to justify the Senate in saying that his
nomination does not measure up to the
standards which the American public rightly
grepcts to see attained in the nomination
of & Supreme Court justice.

Now they begrudgingly admit this man
they called mediocre to be, along with
Learned Hand and a handful of others,
to be among the truly great jurists of our
time.

And it is further revealing to note that
Judge Carswell is not even the first nom-
Inee they have blamed with this charge
of mediocrity within the pest year. When
the Haynsworth nomination was sent to
the Senate, the Washington Post said the
President “has not distinguished himself
in his first two opportunities to name
judges to the Supreme Court,” and called
for men who were “truly distinguished.”

So now we have it laid out. According
to the Washington Post, Chief Justice
Warren Burger was not distinguished.
According to the Washington Post Judge
Clement Haynsworth was not distin-
guished. And now, we are told that Judge
Carswell is not distinguished.

If only they had the courage and sim-
ple honesty to admit that they do not
regard anyone distinguished until they
have adopted their views.

Thus, District Judge Frank Johnson of
Alebame becomes a “truly distinguished
Judge” on no other basis than the fact he
hag followed “the line,” has not written
any opinlons with which Dean Pollak
and his friends can disagree.

Of course, the charge of mediocrity is
% fransparent and absurd when viewed
in the light of other testimony and in
light of Judge Carswell’s duties and re-
sponsibllities as a trial judge thet any
fairminded man without an ax to grind,
tross to bear, or & cause to champion,
Wil dismiss it out of hand.

Mr. President, I will speak again later
in the debate on Judge Carswell.

Isuggest the absence of a guorum.

The PRESIDING OFFICER. The clerk
will ¢all the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
Browg). Without oblection, it is so
ordered.

Mr,. BYRD of West Virginia, Mr, Presi-
dent, may I ask the distinguished Sena-
tor from Indiana if at this moment he has
any other speakers in mind? We have had
8 quorum call that has been going on for
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15 minutes. I wonder whether or not any
Senator in opposition is ready to speak.

Mr. BAYH. Mr. President, we have a
colleague who wishes to speak but who
has had difficulty egetting here from a
luncheon appointment. I ftrust he will
arrive in short order. In his absence, if I
may seek recognition, I might make one
or two observations with respect to the
remarks mede earlier by two of our
colleagues.

The PRESIDING OFFICER. The Sen-
ator from Indiana.

Mr, BAYH. Mr. President, I listened
with a considerable amount of interest
to the comments made by our distin-
guished colleagues from Colorado (Mr.
ArLort) and Mississippi (Mr, EASTLAND),
the distinguished chairman of the Com-
mittee on the Judiciary, in support of
the nominee. I must say those two col-
leagues of ours make worthy advocates
and strong supporters of any nomina-
tion.

I thought perhaps, on behalf of some
of us who are concerned ghout this nom-
ination, it might be helpful to try to put
some of the points that were ralsed in a
little different perspective, at least from
the standpoint of some of us who are not
in complete agreement with the points
raised by the two previous speakers this
morning.

Our distinguished colleague from Colo-
rado kept discussing the fact that during
the presidential campaign the now Presi-
dent of the TUnited States stressed re-
peatedly, the need to provide a strict
constructionist, someone who would pro-
vide balance to the Court. In reviewing
some of the Court's decisions, I suppose it
is within the realm of reason to suggest
that a bit of balance 1s needed.

I have not yet determined in my own
mind how one defines the term “strlct
constructionist,” but I think it would not
do the President justice to let his cam-
palgn speeches, and indeed the pledge
that he made upon being elected, stand
with just the term “strict construction-
ist,” because he went further, and I think
accurately so, and suggested that he was
going to nominate strict constructionists
who were men of distinction.

I would hope that the boyhood ideals
of the President to whom he referred re-
peatedly, men like Justice Cardozo, Jus-
tice Brandeis, and Justice Holmes, would
be more in the stature of men of dis-
tinction than the nominee presently be-
fore us.

I personally do not quarrel with the
President’s right to choose a strict con-
structionist, but I think there must be
strict constructionists who would not
arouse the deep concern of literally hun-
dreds of learned lawyers, law school
deans and faculty members of our insti-
tutions of hieher learning across the
country. That haes been the result of the
present nomination—deep and dedicated
concern that often has not been easy for
those who have slgmed wvarious letters
and petitions, and indeed, some adver-
tisements that have been brought to my
attention.

In fact, it has been brought to the at-
tention of the Senator fromm Indiana
that some persons who have signed the
various documents expressing concern
have heen personally threatened with
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punitive measures, and that even one or
two institutions at which they taught had
been threatened with certain punitive
measures, if the names were not removed
and a denial were not forthcoming from
the professors who had expressed their
concern,

I think it is important for us to recog-
nize that we are choosing one of nine
members of the Supreme Court of this
country. I would hope it would be pos-
sible for the President of the United
States to find a man who was a strict
constructionist, who was a man of dis-
tinction, worthy to sit on this High
Bench with eight of his colleagues.

As one looks at the record of the
present nominee, I wonder in my own
mind whether in fact he even fits the
criterion ascribed to him by our dis-
tinguished colleague from Colorado as
a strict constructionist. A strict con-
structionist is one who does indeed try
to strictly apply the law and apply the
constitutional provisions involved to the
facts of each case. It seems that, in-
stead of following that principle, the
nominee has trled to set out on a course
of his own, not to sit passively and de-
termine what he feels the Constitution
should be, but actively to pursue his own
basic philosophy as applied to the cases
in question. Why else would he have
heen reversed as many times by the Fifth
Circuit Court of Appeals—two and one-
half times the rate of other southern
Federal district judges—as has been the
case?

Very distinguished adversaries, if I
meay categorize them as that, the Sena-
tor from Colorado and the Senator from
Mississippi, made much of the fact that
this nominee had been before our Judi-
clary Committee and before the Senate
on three previous occasions, I think that
is accurate.

But I call attention to the fact that on
the first occasion, when the nominee was
nominated as a Federal district attorney,
there were no hearings at all held by
any committee. The second time, when
the then district attorney was nominated
to the post of district court judege, the
record of the hearings, which I have be-
fore me, discloses that the committee
met at 10:40 and adjourned at 10:55
the same day. In other words, there were
15 minutes of hearings held. The same is
true of the record at the {lme the nomi-
nee was proposed for the circuit court
of appeals,

I think it is fair to say that, rightly
or wrongly, the only time the Senate of
the United States has had the oppor-
tunity thoroughly to explore the quall-
fications of the present nominee is now.
And when a man is nominated for a po-
sition on the Supreme Court, it 1s only
fair to sugeest that his record on the
bench, his past life, and what he stands
for should be subject to closer scrutiny
than when he is nominated for a lower
post. I think that, to be consistent, he
should have been held to the same stand-
ards; and perhaps the Senate erred iIn
not finding earlier some of the infor-
mation which was disclosed only after
the nomination to the High Court was
made.

The Senator from Mississippi, the dis-
tinguished chairman of the Committee
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on the Judiciary, has provided for the
Recorp the number of cases which have
been postponed as & result of one judge-
ship being vacant. Mr. President, this
is also a matter that concerns the Sena-
tor from Indiana. But I wonder if the
the Senate is the body totally responsi-
ble for that; because, indeed, if the Pres-
ident had sent down the name of a dif-
ferent nominee on the first oceasion, or
even this time, I think our experience
with the confirmation of the nomination
of present Chief Justice Burger would
reasonably lead one to believe that an-
other nomination might well have been
confimmed a long time ago.

Although I am concerned about the
number of cases that have been post-
poned, and the fact that it is incumbent
upon us, a8 quickly as we can consistent
with the responsibility we bear, to fill this
vacancy, we must recognize that whom
we appoint is at least as important as
when we appoint him; and that the pres-
ent nominee, if confirmed, will probably
sit on that Court for 25 years, long after
the man who nominates him leaves the
White House, and long after those of us
who support him or oppose him will no
longer be privileged to serve in this body.
If history has taught us anything over
the past decade or so, it has certainly
taught us that the decisions of the Su-
preme Court have had a more far reach-
ing and lasting effect on the course of
our history and on the llves of our peo-
ple than perhaps all the activities of the
other branches put together. For that
reason, I think it is absolutely imperative,
although it is Important that we fill the
vacancy as rapidly as we can consistent
with our responsibillty, that we do not
overlock the fact that this is an appoint-
ment for life. It is important that we get
the best man we can to put on that
great bench.

Mr. President, I suggest the absence
of a quorum,

The PRESIDING OFFICER. The clerk
will call the roll,

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. PROXMIRE. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objecticn, it is so ordered.

Mr. PROXMIRE. Mr, President, on
January 27 of this year I announced in
this Chamber that “I will vote against
Judge Carswell for the Supreme Court,
because Supreme Court appointees
should meet a standard of excellence, and
Carswell does not.”

I pointed out then, Mr. President, that
the Supreme Court is one of the three
coequal branches of the Federal Govern-
ment, enjoying enormous power, lmpor-
tence, and prestige. The Supreme Court
is the final veice in the interpretation of
the Constitution of the United States. As
such, it has the power to invalidate acts
of both Congress and the President.

The Supreme Court of the United
States epitomizes the country’s dedica-
tion to the concept of the “rule of law.”
In times of severe stress and upheaval,
the court has stood for orderly change
within the existing legal framework. The
strength of the Supreme Court comes
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from its remarkable flexibility, which al-
lows for expansion and development in
the interpretation of the Constitution of
the United States, as demanded by
changing political, social, and econotnic
values.

The Constitution of the United States
has managed to serve as a framework
for our form of government longer than
any other similar document in the his-
tory of mankind. And why? Mr. Presi-
dent, I think in large part the answer is
because of the role of the Supreme Court.
The Court has served to accommodate
the exlsting system to change—placing
the emphasis on evolution rather than
revolution,

The Supreme Court has been the main-
stay of hope for those Americans who
felt left out of American life but who,
because of the very existence of the
Court, decided to try to make the sys-
tem more responsive to their needs;
these people looked to the Court for
protection; they turned to the Court to
redress legitimate grievances against out-
moded philosophies in all areas from the
political sphere, to economic relation-
ships, to social customs.

In recent times the Supreme Court as
well as the entire legal structure has
come under sharp attack from extremist
elements on both the political right and
left. For this reason alone, a new ap-
pointee to the Supreme Court of the
United States must have within him a
quelity which inspires trust and confi-
dence. His background should not be
such as to make him unacceptable to
significant segments of our society.

Mr. President, I regret that Judge G.
Harrold Carswell is not such a man, As
I said in January:

In my view 1t 1s not enocugh for a Supreme
Court Justice to have no strikes against him.
He must have a positive record of distinc-
tion. He must be among the very top in the
legal profession. He must have dermnonstrably
high intellect and understanding,

While we may not necessarily agree
with his judicial views in a particular
case, when it comes to a Justice of the
Supreme Court, we should at the very
least be able to respect his judgment, in-
tearity, and intellect. We must be able
to respect his reasoning processes. Above
all, we must have confidence in his legal
ability.

In examining Judge Carswell’'s cre-
dentials I found them to be “distin-
guished by their mediocrity. They show
the heights to which an average intel-
lect can reach by riding the coattails
of political favoritism.” His blatantly
racist political speech in 1948, together
with his continued inability to overcome
his racial beliefs in reaching judicial de-
cisions, as well as his general lack of dis-
tinction, demonstrate a shallowness in
the judicial temperament sc necessary
for a Justice of the Supreme Court if
he is to Interpret and refine the Con-
stitution as demanded by the rapid evo-
lution of political, social, and economic
values.

As I stated previously, Mr. President:

I heve regretfully come to the conclusion
that Judge Carswell does not have the means
or the vigion to serve eflectively on the Su-
preme Court. . . . Supreme Court nominees
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should meet a standard of excellence, and
Carswell does not.

Though no one has argued that Har-
rold Carswell’s record as a judge indi-
cates any particular legal competence or
brilliance, it has been said that his rec-
ord indicates Carswell has some techni-
cal understanding of the law. But to be-
come an Associate Justice of the Supreme
Court of the United States, mere tech-
nical competence in the law is not
enough. It is not enough to be free from
moral or ethical confiicts in one’s busis
ness ventures. It is not even enough to
share the President’s view of constitu-
tional construction. All of these may he
important, but they are not enough. An
Associate Justice of the Supreme Court
must have something more.

I think all of us know that with the
overwhelming majority of lawyers and
Jjudges, the greatest distinction they as-
pire to is to be a Justice of the Supreme
Court. The number of people who would
like to be on the Court is very great.
There are scholars representing every
kind of viewpoint—conservative, liberal,
There are scholars in all parts of the
country., There are able lawyers and
judges who would be brilliantly quall+
fied—and I mean hundreds of them.
That is why this nomination by Presi-
dent Nixon—who, incidentally, has made
some very distinguished appointmenis In
other areas—is so disappointing.

The appointments which a President
makes to the Supreme Court can and
often do affect American life long after
that President’s term in office explres
Two of the present members of the Court
were appointed by a President who died
In office 25 years ago. In making his
Supreme Court selections, then, a Pres-
ident must look beyond the immediate
political battlefleld and project his vis-
ion years, even decades, ahead. What is
President Nixon's attitude with regard
to the Court? What role does he expect
it to play?

On the question of whether the Su-
preme Court should interpret or make
law, President Nixon said;

Now it 1s {rue that every decision to some
extent makes law; however, under our Con
stitution the true responsibility for writing
the Iaw is with the cong-ress. The responst-
billty for executing the law is with the Ex-
ecutive and the responsibility for interpret-
ing the law tesldes in the Supreme Court
I believe in a strict interpretation of the
Supreme Court’s functions. In essence thls
means I belleve we need a Court which looks
upon 1ts function as belng that of Inter
pretation rather than of breaking through
Into new areas that are really the preroga-
tive of the Congress of the United Btates,

In discussing appointments to the
Court, the President made it clear thaf
it 1s Important to get extremely qualified
men on the Court. He said:

The President cannot and should not eon-
trol the declsions of the Supreme Coutt, Gn
the other hand, the President does have gomé
effect on the future of the Court because
of his prerogative to appeoint its members.
In addition to getting an extremely qualified
man, there are two important things I would
oonslder in selecting o replacement to the
Court. First, since I believe in a strict in-
terpretation of the Supreme Court’s role, I
would appoint a men of similar philosophical
persuasion. Second, recent Court declsions
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have tended to weaken the peace forces, as
agalnst the criminal forees, In this country.
I would, therefore, want to select a man who
was thoroughly experienced and versed iIn
the criminal laws and 1ts problems,

When running for Governor of Cali-
fornia in 1962, Richard Nixon further
expanded his views of judicial appoint-
ments saylng:

I think judiclal appointments first should
be made on the basis of the qualifications of
the potential appeointee, I think the recom-
mendations of the Bar Association should be
given great weight, There should also be
a thorough check on the part of the Gover-
nor's staff itself suppletnenting the Bar As-
sociation because lawyers are not, I find, the
best judpes in this instance, They are good
judges on technical grounds and technical
quelifications but they sometimes miss other
factors that can have a great bearing on the
judge’s appointment.

The other point thet I feel very strongly
about is that judicial appointments, above
sll others, should be made on the basls of
legal qualifications rather than on the basis
of party, If I have two people that are equally
qualified, I obviously would hope to appoing
& Republican. But there will be Democrats
as well as Republicans appolnted,

And again In 1968 Richard Nixon the
presidential candidate said:

But my general standard I will lay out
for . . . the appointment of justices, and
this 1s going to surprise you. I think Felix
Frankfurter perhaps stated 1t best, Felix
Frankfurter was a liberal in his thinking . . .
during the 1830°s, and yet in his last 10 years
on the Court was a strict constructionlst.

It was his view that the Congress had the
right and responsibility to write the laws
and 1t was the court’s responsibility to inter-
pret the laws . . . I believe in that kind of
appointment,

I'm not so cohcerned about whether & man
18 a liberal or a conservative. I am more
concerned about his attitude toward the
Constitution.

When President Nixon selected Chief
Justice Warren Burger in May 1969, the
Washington Post complimented him for
not naming a personal or political friend
and for setting high judicial standards
for his appointees. The Post commented
editorially May 25, 1969

Aside from Its self-righteous overtones,
President Nixon’s explanation of his appoint-
ment of Judge Burger {0 the chief justiceship
may have an Important influence oh execu-
tive-judicial relations In the years im-
mediately ahead. The President appears to
have cominltted himself to the principle of
not naming close personal or political friends
or gasociates to the Supreme Bench, It is
clear that the avoidance of cronylsm in the
choice of a chief justice was directly reiated
to the Fortas case, But Mr. Nixon also sald
that At