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NOMINATION OF JUDGE CLARENCE THOMAS TO
BE ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

FRIDAY, SEPTEMBER 20, 1951

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at $:07 am., in room 325,
Senate Caucus Room, Russell Senate Office Building, Hon. Strom
Thurmond, presiding.

Present: genators Biden, Kennedy, Metzenbaum, Heflin, Simon,
Thurmond, Simpson, Specter, and Brown.

Senator THURMOND. The committee will come to order. Senator
Biden has requested I go ahead and open the hearing and proceed.

We are very pleased to have you all with us, and we are sorry we
didn’t get to you last night. You may go ahead now and make your
it:tent'llt:nt. e have Mr. Palmer and %Vls. Alvarez. We are glad to

ve them.

PANEL CONSISTING OF JOHN E. PALMER, PRESIDENT AND CEO,
EDP ENTERPRISES, INC., ON BEHALF OF THE HEARTLAND COA-
LITION FOR THE CONFIRMATION OF JUDGE CLARENCE
THOMAS, AND J.C. ALVAREZ, VICE PRESIDENT, RIVER NORTH
DISTRIBUTING

Mr. Pamer. Thank you. Good morning to the distinguished
chairman, Senator Thurmond, and to all of the esteemed members
of this U.S. Senate Judiciary Committee.

My name is John E. Palmer. I was born in Kansas and reared in
Missouri, truly the heartland of our great Nation. I am the presi-
dent and CEO of EDP Enterprises, Inc., a full food service manage-
ment company which specializes in feeding military troops. We cur-
rently feed our courageous men and women at Fort Leonard Wood,
MO, and Fort Riley, home of the Big Red One in the great State of

I have traveled to our Nation’s Capital this day to represent and
raise the collective voice of a group named the Heartland Coalition
for the confirmation of Judge Clarence Thomas. This group is com-
prised of men and women, blacks and Hispanics, Kansans and Mis-
sourians, liberals and conservatives, business men and women,
elected officials, and, of particular note, prominent Democrats and
prominent Republicans.

The common thread which bonded this diverse group of inde-
pendent minds was a willingness to step forward and boldly call at-
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tention to the fact that there does exist a consensus within the mi-
nority community of our country which supports the confirmation
of Judge Thomas to the Supreme Court of the United States,

We firmly believe that we embody the true essence of main-
stream America defined. The coalition formed to demonstrate the
bipartisan, culturally diverse support which this nomination has
throughout America. We are reflective of the 54 percent who sup-
ported Judge Thomas’ confirmation prior to even the beginning of
these hearings, as illustrated in a USA Today newspaper poll. We
are representative of the 63 percent who currently back the confir-
mation of Judge Thomas, as pointed out in an ABC News poll.

We find Jugge Thomas to be a man of integrity, of compassion,
of principle, of strong moral fiber, of ability, and a man who is
fiercely independent.

Although some views of Judge Thomnas may differ from those
held by Justice Thurgood Marshall, he, like Justice Marshall, has
overcome hardships, discrimination, and deprivation to prepare
himself for the challenge of our country’s highest court.

It is important that you know the Heartland Coelition is not a
professional lobbying group. There is no organizational structure.
There are no officers. There exists no committees. Not one single,
solitary dollar of the millions of dollars which have changed hands
fueling campaigns both for and against the confirmation found its
way into the Heartland Coalition.

You see, this coalition evolved as a result of a conversation be-
tween two people about the onslaught of unyielding and uncompro-
mising denunciations of Judge Thomas by national civil rights and
legislative organizations. The participants in this conversation
strongly disagreed; neither believed these positions to be represent-
ative of a consensus of the working class minority America.

While the motives of these groups were never at issue nor ques-
tioned, one participant in this conversation, Linda Hunter, of Jef-
ferson City, MO, the State capital, said, “Let’s call some of our
friends, both Republican and particularly Democrats, known, re-
spected leaders throughout the heartland, and see how they feel.”

Phone calls were made; schedules were coordinated; consensus on
a press release was reached; a date and time was decided; a press
cbc;nference was held; and, thusly, the Heartland Coalition was

.

The U.S. Supreme Court needs not a man who knows all. We be-
lieve that our highest court needs the diversity of youth, vitality,
and promise of growth; representation of leadership of the future;
one who has dedicated his life to the attainment of a colorblind so-
ciety; one who has demonstrated the courage to travel the road less
traveled by.

Senator THURMOND. 1 will have to call your attention to the fact
that your time is up. You have 5 minutes today. We have lots of
witnesses. Can you finish up in just a little bit?

Mr. PauMER. Just a real quick second here, Senator. Thank you,

One whose very life is characterized by an insatiable appetite for
knowledge, punctuated by a willingness to work, tempered by an
openness to listen and learn as no man or woman has come to the
Court yet fully formed; one who has dared to awaken, arouse, and
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stir the soul and conscience of minority America by boldly stating
that it is broken and in desperate need of repair.

We, from the heart of America, respectfully urge you, the U.S,
Senators, elected Members of the most prestigious, distinguished,
and powerful body in the world, to vote to confirm Judge Clarence
Thomas to the U.S. Supreme Court.

Mr. Chairman, 1 thank you.

{The prepared statement of Mr. Palmer follows:]
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Senator THUERMOND. Thank you very much.

Ms. Alvarez, we will be glad to hear from you. This yellow light
means you just have about a minute left. The red light means your
time is up. And we have to be strict today because we have so
many witnesses,

Ms. ALvagrez, I understand.

Senator THURMOND. Thank you very much. Your whole state-
ment can go in the record, though, whatever you have,

You may proceed.

STATEMENT OF J.C. ALVAREZ

Mzs. Arvarez. Let me tell you about the first time 1 met Clarence
Thomas. It was 13 years ago in some cramped offices in an annex
building that no longer exists today. I had been with Senator Dan-
forth a few months, undoubtedly out of place in an industry that
employed very few minorities. If there were a half a dozen of us on
the Senate side at that time, that was too many

Almost daily I heard comments about the fact that I had been
hired only because of my minority background. It never occurred to
me to flaunt my bachelor’s degree from Princeton and my master’s
degree from Columbia in defense of my presence on the Hill. Af-
firmative action was like a cloud that kept people from looking di-
rectly at my abilities, and I bore it like a scarlet letter of shame.

I was young, 23 years old, and thought perhaps that they were
right. I was almost apologetic that I wasn't a white Anglo-Saxon
Protestant male or that my daddy had not made some enormous
financial contribution to some campaign. And then one day a big
black guy with a ]:momm\gr voice ccﬁnes into the office as the newest
addition to Danforth's staff.

Although everyone in the office knew he had worked with Jack
before and that he had degrees from Holy Cross and Yale, one cyni-
cal gtaffer decided to challenge him directly by saying, “Let’s face
it. The only reason you are here is because you went to Yale, and
the only reason vou got into Yale was not because of your ability,
but because of affirmative action.”

Clarence turned to him, took a deep breath that filled out his
broad shoulders, looked at him straight on and said, “You know, I
may have been lucky enough to get in, but I was smart enough to
get out.”

From that day forward, my life was changed. I would never be
ashamed again to be a minority, to be a Hispanic. I had nothing to
apologize for, I realized. Most importantly, Clarence that day gave
me a confidence that I had never felt before. I realized that affirm-
ative action was perhaps just a minority’s version of the same nep-
otism that had gotten that staffer his job.

OK, perhaps I had been fortunate enough to have had doors
opened for me, but I alone had been amart enough, capable enough
to walk through those doors.

It has been 13 years, and to say that I know Clarence well is
probably an understatement. Although politically and professional-
ly Clarence has grown and developed over the years, the basic
character of the man has never changed in all the time tbat I have
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known him. And this is critical to consider when reviewing his ap-
pointment to the Supreme Court.

Clarence is a brutally honest man, an independent thinker who
is careful and deliberate in meking decisions. He is not egotistical
enough or presumptuous enough to think that he alone knows ev-
erything. Far from it.

When making decisions, I can recall seeing Clarence surround
himself with all types of people, from the book-smart people to the
people with experience about those specific issues. He always
wanted {0 be sure not just to get the fact, but to get some real-life
perspective so that he could make the right decision.

Take, for instance, when Clarence was appointed to head the
EEOC. He asked me to join his staff tc address the issues of two
particular protected classes who had long been neglected by the
EEOC: The Hispanics and the handicapped. He pulled out all the
stops. There was no limit to the communication or the meetings
that he would hold to learn about the issues that were important
to these groups

I can recall at the time how bitter many Hispanic leaders were
because they had been ignored or shut out by the EEOC under the
previous administration. And they obviously expected no more
from Clarence and the Republicans. I arranged meetings between
Clarence and these Hispanic leaders, almost expecting to hand out
flak jackets at each meeting because they came in loaded for bear,
as we say in the Midwest; and they had a good reasen to feel that
way.

But in every instance I can recall, the Hispanic leadership was
shocked and amazed at the reaction and the response of the chair-
man, He was genuinely sincere in his concern for their cause. He
solicited their views and their experiences, shared his perspective,
and ultimately responded to the recommendations to address the
issues. In every instance, they walked into his office as his enemy
and left as his ally.

I must admit that listening to the criticism levied against Clar-
ence last week about his lack of commitment to the Hispanic com-
munity sort of shocked me, and I prepared this statement, which I
ask be submitted as part of the record.

Senator THURMOND. Your entire statement will be admitted in
the record. Mr. Palmer, yours too.

Mr. ParmEr. Thank you, Senator.

[The prepared statement of Ms. Alvarez follows:]
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TESTIMONY OF J.C. ARLVAREZ
BEFORE THE SENATE IN SUFPORT OF THE
HOMINATION OF CLARENCE THOMAS TO U.5. SUPREME COURT

Let me tell you about the first time I met Clarencea Thomas. It
was 13 year ago in some cramped offices in an anpex building that
no lenger exists today. I had been with Semator Danforth a few
monthe, undoubtedly cut of place in an industry that employed
very few minorities (if there were a half dozen of us on the
Senate side at the time, that was too many). Almost daily I
heard comments that I had been hired only because of oy minority
background. It never occurred to me to flaunt wmy bachelors
degree from Princeton or my masters degree from Celumbia in
defense of my presence on the Hill. Affirmative action waa a
cloud that kept people from looking directly at my akilities and
I bore it like a scarlet letter of shame. I was young, 23 Yeara
old and thought perhaps they were right. I was almost apelogetic
that I wasn't a white anglo-saxon protestant male or that my
daddy had not made an encrmous financial contribution to some
canpaign.

Then one day this big hlack guy with a booming voice comes inte
tha office as the newest addition to Danforth's staff. Although
everycne knew he had worked with Jack before and he had dagraes
from Holy Cross and Yala, one cynical staffer decided to directly
challenged him by saying: "Let's face it, the only reason you're
here is because you went to Yale, and the only reasocn you got
intoc Yale is not because of your ability, but because of
affirmative acticn." Clarence turned to him, tock a deep breath
that filled cut his broad shouldera and locked at him straight on
and said: "You know, I may have been lucky encugh to get in...but
I was smart enocugh to get ocut.”

From that day forward my life was changed. First, I would never
be ashamed to be a minoriey, te be a Hispanic again. I had

nothing +to apoclogize for. Second, and mnore inportantly,
Clarence's answer gave me a confidence that I had never felt
before. I realized then that affirmative action was just a

nincrity's version of nepotism that had gotten that cynical
staffer his job. Perhaps I had been fortunate encugh to have had
the door cpen for me, but I alone had been smart encugh, capakle
encugh to walk through that door.

PO BOX 91870 » Elk Grove Village, JIJleﬁ'_EDDDQ—iﬂ?O * {312) 4B9-BEER
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I realized that it was time for me to start to think and analyze
what I truly felt about my life, my philosophies, and my futura.
I would not let affirmative action either be a crutch or hang
like & dark clcud over my head because I was going to have to
rely on my own individua)l abilities teo succeed. Negedless te say,
in case it }ls pot cbvicus, I have succeeded and I am very proud
of it. After only 2 years with Anhewser-pusch Companies in 5t.
Louis, I was made tha first Hispanic female beer distributor in
the country with ownership of my own 100 employee busziness In
Chicago. Without even realizing it, Clarence set down the first
cornerstone to my Success.

It*s been i3 years, and to say that I know Clarencea well is
prebably an understatement. Although politically and
professiconally Clarence has grown and developed over the years,
the basic character of the man has never changed in all the time
I have known hin -- anpd this is critical to consider when
reviewing his appointment to the Supreme Court. Clarence is a
brutally honest wman, an independent thinker who is careful and
deliberate in making decisions, He is net egotistical encugh or
presumptuous enough to think he alone knows everything. Far from
it.

When making deciszions, I can recall seelng clarence surround
himealf with all types of people, from the booksmart people, to
tha pecople with experience about bopecific issues, He always
wanted to be sure not just to get the facts, but to get some
"real 1life® perspectives so that he could wake the right
decisiona.

Take for instance when Clarence was appointed to head the EEOC.
He asked me to join hiz staff to addrass the issues of 2
protected classes who had long been neqlected by tha EEOC:
Hispanics and the handicapped. He pulled out all the stops.
There was no limit to the communication or the meetings he would
hold to learn about the issues that were important to these
groups.

I can recall how bitter many Hispanic leaders were at the time
because they had been ignored and ghut out by the EECC undar the
Democrats and Eleanor Holmes Norton, and they obviously expected
no more from Clarence and the Republicans. I arranged meetings
between Clarence and these Hispanic leaders, almost expecting to
hand out flak vests at each meetings because thase people came in
"loaded for bear™, 23 we say in the Midwest, and thay had good
reason to feel that way.
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Byt in evary instance I can recall, the Hispanic leadership was
shocked and amazed at the reaction and response of the Chairman.
He was genuinely sincere in his concarn for thalr cause. He
aolicited their views and expariences, shared his perspectives
and ultimately responded to thelr recommendations to addrees the
issuvas. In every instance, thay walkad into his office aa his
enemy and left his office as his ally.

I nust admit that listening to the criticism levelled againat
Clarance last weak about hisa Jlack of copmitpent and
responsiveness to the Hispanic community surprised me, it
prompted me to prepars a statement which I submitted last wesk
and I would like to ask that it be entered here as part of the
racord. It specifies in detail the level of activity with the
Rispanic comnunity durimg my time with the Chairman.

Anyone who knows Clarence, knows that he does not make a half-
agaed affort toward a goal. Tha goal is committad to 500 percent
or not at all, The handicapped iseue is another example., If I
may take time to show you. Clarence wanted to truly demonstrate
hiz commitment to this community and their concerns. As his
liaison, I had to learn how to uae sign language to be able to
conrunicate with the deaf employees ww had working at EEDC -- not
cenmunicate in my language, but in theirs. That is the level of
commitment Clarence demonstrated in his parformance at EEOC and
that was what he demanded of his staff.

I teld you befora about the first time I met Clarence -- lat ae
tall you about the last time I saw him. It happenad to be his
last weak at EEOC -- goincidental that I happenad to be there
during his first week at EEOC and I was in D.C. vigiting during
hies last week there.

What a eurprise to find out that the EEQOC was no longer housed in
the dungeon, the ghetto that we had been in during Clarenca's
first years with the Commissien, Clarence proudly took me on o
tour of his “dream come true® -- things we had talked about
trying to achieve during those first few weeks in 1932,

Gone were the beat-up, bargalm priced computera that had besn
obsolete when they were purchased by the previous administratien,
Charges taken in the field ware now directly antered on-line intoc
the system and within seconds could ba retrieved in Washington
D.C.

The furniture was top of the line. The building was modarn and
breathtaking, the people were well-dvessed. The atmosphere was
profegsional -~ pride, enthusiasm, and productivity effused from
avary corner. Honestly, it was hard to distinguish thls "federal
goverrnment agency" from the infamous "private sector" I had now
become a part af. ’
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Ap wa eay at Anheuser-bBusch/Budweiser, Clarance didn't ®hope it
happened” -- he "made it happened®™. At that moment, noe ona could
have been prouder of Clarence than perhaps his granddaddy —- or
»a. I know what he wanted to achleva. I know the dreans ha had
draamed, And I knew at that mcment the future impect of the
legacy he had left at FEDC. He had laft the EEOC with pridae,
commitmant and performance ~- the 3 keye to any successful
buainess.

I have known Clarence Thomas as the Chairman, boss, and co-
worker. I have known Clarence Thomas as a friend, confidant, and
advisor. I have spent time with Clarence *the politician™ as
wall as Clarence "the single parent." T have sat with him at the
head tahle making speseches and I have sat next to him at the
movies watching “Bambi*. I hava seen him laugh and cry, win and
lese, ba angry and be happy, fight and acguigsce, struggle,
deliberate and take a stand.

But more than that, I understand <Clarenca. We " share much in
common, having both come from impoverished minority backgrounds,
he EBlack, I Hispanie, yaet both "pull up from your bootatrap",
strong, driven, determined, and Ivy League educated. I know and
I underatand what it has taken to make and mold the character of
thia man. I coan empathize with clarence because I have lived the
Hispanic female version of his ljife.

I have heard aany comments over the past few weeks about his
abjlities -- whether he is the best and tha brightest, whather
he is the best man for the job. I am not a lawyer, so I cannct
compent about his legal expartise. But I don't think anyone can
question his abllity to learn the facts about anything that is™in
the law bocks or presesnted bafore the Supreme Court. You can't
dany it. <Clarenca is a emart man.

But more importantly, Clarence i1s a wise man. He hes a wisdom
that comes from having aexperienced life. Trust wme, I know ——
Clarence ism a summa cum laude graduata of the "School of Hard
Knocks". We need that kind of perspective on the Suprewme Court.

Remamber this -- it is not only what ia in Clarence's hrain that
qualifies him as the beat and the brightest., It is what ia in
hia heart and his soul -- the things that he has learmed from
life that make hin the best man for the job.
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Among Clarence's friends his nickname was: " a rea)l American®.
Hia whole life is an example of what anyone with the dreams and
detarmination can achieve in America. But no watter how far he
has gotten, Clarence has not forgotten from where he cams, He ie
s fair man, a conpassionate man, and a man who is willing to
listen, to argue, tos learn, to think through an issus in the meost
intinate detail to insure the right decision is mads.

I say it's time to put Clarence Thomas =- the "real American"--
on the Supreme Court.

Thank you.

J.C. Alvarez
Owner - River Worth Distributing
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Senator THURMOND. Now, Mr. Palmer, is your testimony based
on personal acquaintance or on reading his writings and his repu-
tation or hearing him speak, or on what basis?

Mr. PaLmEr. My testimony is based on accounts in the vari-
ous——

Senator THURMOND. Speak a little louder. I can’t hear you.

Mr. PaLmEr. My testimony is based on accounts read from vari-
ous newspapers, magazine articles, and accounts that I have seen
on different television programs,

Senator THUrRMOND. In other words, on his reputation, as you
gained it from those sources.

Mr. PALMER. That is correct.

Senator THURMOND. Ms. Alvarez, I believe you worked with Mr.
Thomas, Judge Thomas. Is that correct?

Ms. ALvakez. 1 am sorry. Say that again?

t‘:IS;;_,nator THURMOND. You were with him on Senator Danforth’s
staff.

Ms. ALvargz. Yes, sir.

Senator THurMOND. You were with him at the Department of
Education, and you were with him at the EEOC. In other words,
you have worked with him in all those different &aces.

Ms. Avvarez. I did not work with him at the Department of Edu-
cation. I was on Secretary Ted Bell’s staff at that time.

Senator THUEMOND. I see.

Ms. ALvaRrgz. And he was Asgistant Secretary for Civil Rights.

Senator THURMOND. So you know him personally.

Ms. ALvarez. Yes, sir,

Senator THUEMOND. You know him well.

Ms. ALvAREZ. Yes, sir.

Senator THURMOND. And you endorse him.

Ms. ALvaREz. Absolutely.

Senator THurMOND. I want to ask both of you two questions.
Knowing him as you do, through reputation or personally, is it
your opinion that he has the integrity, the professional qualifica-
tions, and the judicial temperament to make a good U.S. Supreme
Court Justice?

Mr. ParMEer. Yes.

Me. ALVAREZ. Yes, sir. Clarence is a smart man, but Clarence is a
wise man from the experience of his life. And that is what qualifies
hin:i; not just within his brain, but what is in his heart and his
soul.

Senator THURMOND. Now, do you know of any reason why Clar-
ence Thomas should not be confirmed by this committee and the
Senate to be a U.S. Supreme Court Justice?

Mr. PaLMER. No, Senator. I know of absolutely, resolutely no
reason.

Ms. ALvarez. As long as I have known Clarence and as long as I
will continue to know him, absolutely not.

G Sq’nator TAurmoNp. Do you heartily endorse him for this posi-
ion?

Mr. PALMER. A resounding yes.

Ms. Auvarez. Absolutely.

Senator THURMOND. The distinguished Senator from Pennsylva-
nia, Senator Specter.
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Senator SpectER. Thank you, Mr. Chairman. And it is nice to see
you as chairman again, Mr. Chairman.

Ms. Alvarez, you tell a very poignant story about a person who
confronted Judge Thomas about being affirmative action on getting
into Yale but smart enough to get out of Yale. The hearings, 1
think, could have providgﬁ a much better forum to discuss the
E:Elic policy concerns on affirmative action, and Judge Thomas

written extensively about opposzing affirmative action because
he believes that it degrades the beneficiary from the minority and
that it is unfair to the person who is displaced, and he writes about
creating racial tension.

There is a very poignant story in an article by Juan Williams in
the Atlantic Monthly on Judge Thomas where he talks about
Judge Thomas’ swearing-in after he was reconfirmed to EEQC,
when he was sworn in by Attorney General Meese and by Assist-
ant Attorney General Bradford Reynolds and by Senator Thur-
mond. And at that time, after the swearing-in, Bradford Reynolds
went over to Clarence Thomas and said, “You are a great product
of affirmative action.” And Thomas' face fell, and all of the staff
noted how unhappy he was to be characterized as just a product of
affirmative action.

But the other side of the issue which concerns me and the one
that I discussed at some length with Judge Thomas was the bene-
fits of affirmative action that he received—as he characterized it,
Eﬁferenoe on getting into the Yale Law School. And I then asked

im the question about the policy considerations on giving a prefer-
ence to hypothetically a 10-grade dropout African-American who
was looking for a job.

We had considerable discussion about the Building Trades
Union, local 28 in New York City, which had more than two dec-
ades of ious discrimination. And it was clear from the history
of those hiring practices that not only were people discriminated
against in the past, but you knew very well that future applicants
would be discriminated against as well, because that had been
going on for so long it just was certain to be the case. And why not
estagliah a flexible goal and timetable, which Judge Thomas had
favored earlier in his career in 1983 speeches, so that you would
deal specifically with projected discrimination.

Now, what is your view on that, Ms. Alvarez? Why not apply af-
firmative action to that 10-grade dropout in the context where you
know that African-Americans are going to be discriminated
against?

Ms. Arvarez. Do you want my personal views on it?

Senator SPECTER. Sure.

Ms. ALvAREz. Affirmative action has, I guess, opened a lot of
doors, and I certainly have been one person that has benefited
from it as well. But as 1 said in my statement, it has also been
something that has kept people from looking directly at my abili-
ties. People always make the presumption that I'am only there not
because I am competent, but because of affirmative action.

Senator SpecTER. But how can someone look at the ability of the
person if the person doesn’t get a job?

Ms. ALvarez. And that is right. I do believe that it has helped
open the doors. But all it dees is open the doors, and there are——
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Senator SreECTER. But that is all affirmative action is sﬂt-l‘%mposed_ to
do, is to open the doors. So if Judge Thomas gets the tive
action preference at Yale Law, why shouldn’t the 10grade dropout
get it in employment context?

Ma. ALvarez, Everyone ought to be given a fair and equal oppor-
tunity, and in the perfect world that would be the case. The world
isn’t perfect. My personal views about affirmative action, I believe
there is room for it. I believe there is a place for it, I think that
with some modifications, though, because I think that sometimes
setting goals and timetables hasn’t always been effective.

The general premise of affirmative action I believe in; how it is
carried out isn't always—I am not always in agreement with.

Senator SpecTER. Well, I am not going to prolong the discussion
at thia point because we have so many witnesses. But you brought
up the situation with Judge Thomas and how he felt personally af-
fronted by being stigmatized as being a beneficiary of affirmative
action. And I can understand that, and I wish we had talked more
in the hearings about the downside of affirmative action. But also I
wish we had talked more in the hearings about the context where
Judge Thomas disagreed. Because as Judge Thomas would extend
protection to the specific African-American who was discriminated
against, he would not extend affirmative action to the African-
American who is virtually certain to be discriminated against in
the future in the context of the hiring practices of local 28,

I was district attorney of Philadelphia for 8 years and saw em-
ployment as a key factor giving African-Americans and minorities,
women, a chance to move up. And that is & source of enormous
problems. Without a job, there is the problem of turning to crime.
Without a job, there is the problem of turning to drugs. Without a
job, there is no opportunity to move ahead in the world.

What so many people don't understand is that when you talk
about affirmative action, you are not talking just about the 10-
grade dropout and his benefit. You are talking about a peaceful so-
ciety and progressive society that benefita everybody. Those views
haven’t been brought across. All affirmative action is debated in
terms of is reverse discrimination and displacing some white
person who is better qualified. But the societal benﬁt has much to
chl?lr:g;nd ;he al..lﬂirmat.ive zan:'l'.lori1 in that :tgldlt%::lt that I have ar-

c and perhaps narrowing the range ebate.

Well, thank you very mucmk you, Mr. i .

The CHAIRMAN. Thank you. You have made that point repeated-
i_y, Senator, and I want to associate myself with your remarks. It is

unny. We wouldn’t need affirmative action were there not preju-
dice out there. Isn’t that strange? And isn’t it strange how people
are affronted after having been the recipients of affirmative action
because they were the recipients of affirmative action? But if they
weren’t the recipients of affirmative action, they wouldn’t have
had the job in which they got affronted. I find that fascinating.

I find it interesting to be offended that someone would say that
you got to Yale Law School because of affirmative action when, in
fact, you would have never gotten to Yale Law School had there
not been affirmative action—not you. I mean “you” in an editorial
sense.
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It is a dilemma. I understand. I have some sense of both sides of
the dilemma, but as you said, in a perfect world we wouldn’t need
affirmative action, at least not in the context it is used now.

Thank you both very, very much, particularly since you were the
crossover panel. You were here, the record should show, until after
10 o’clock last night, and you were here at 9 o’clock this morning.
So that goes not only to your interest as public-spirited citizens, but
also your physical constitution, to spend so much time with us all.
Thank you very, very much.

Mr. PaLMER. Mr. Chairman, thank you for the opportunity to
return, particularly after the benefit of a good night’s sleep.

The CaAIRMAN. Thank you very much.

Now, we will move to what was scheduled to be our first panel:
Dr. Benjamin J. Hooks, the executive director of the NAACP; the
Reverend Dr. Amos Brown, the National Baptist Convention,
US.A., Inc.; and Rev. Archie Le Mone, Progressive National Bap-
tist Convention.

Gentlemen, welcome,

Mr. Hooks. Good moming, Senator.

The CHaRMAN. Good morning, Mr. Hooks, Reverend Brown, Rev-
erend Le Mone. Are you Reverend Le Mone? We have got to move
your nameplate down. Sit over there to make it easier, if that is
QK. Or if you would rather sit there, it doesn’t matter where you
git, actually. They just had your nametag there.

Why don’t we begin, gentlemen, in the order in which you were
called. We will begin with you, Mr. Hooks. It is a pleasure to have
you back here before this committee.

PANEL CONSISTING OF BENJAMIN L. HOOKS, EXECUTIVE DIREC-
TOR, NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF
COLORED PEOPLE; REV. DR. AMOS C. BROWN, THE NATIONAL
BAPTIST CONVENTION, U.S.A, INC; AND REY. ARCHIE LE
MONE, THE PROGRESSIVE NATIONAL BAPTIST CONVENTION

Mr. Hoogs. Thank you, Senator. Mr. Chairman and members of
the committee, I am testifying on behalf of the National Associa-
tion for the Advancement of Colored People, the Nation’s oldest
and largest civil rights organization. We oppose the confirmation of
Judge Thomas to the Supreme Court. My name is Benjamin Hooks,
and I am the executive director and chief executive officer of the
NAACP.

In a purely narrow sense, the immediate business before the
committee is the nomination of Judge Clarence Thomas to be an
Associate Justice of the Supreme Court. But in the broader sweep
of our domestic history, there is at hand here a unique, transcend-
ent moment which will significantly define America in our time,
what America is, what America can what America shall be.

Twenty-five years ago when Justice Marshall became a member
of the Sjilpreme Court, our hearts were thrilled and our spirits
came alive with renewed hope. We believed then and to this day
that out of the bloody trench of collective struggle a fellow child of
bondage would help light our future with the glow of progress and
to fan the flame of human freedom.
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African-Americans for 20 generations have cried vainly for the
simple, decent entitlements of the most elemental civil rights, only
to be denied. Yet more than any people in this Nation, we fervent-
1y believed in the promise that all of us are created equal. Thirty-
five yvears ago, Justice Marshall stood before that Court and pre-
vailed with them, and they, after 150 years, yielded. We thought
the long nightmare was over, and yet there were still problems.

We do not speak here of ancient folklore but of a period of time
entirely within the lifetime of Judge Thomas, whose nomination to
the Supreme Court we must firmly resist. We did not come to this
opposition lightly or recently. We opposed Judge Thomas' renomi-
nation to the Equal Employment Opportunity Commission, and
when he became very hostile to our aspirations, we asked for his
resignation. We did not oppose or support him for the appellate
court but hoped that he would serve sufficiently long in that posi-
tion that we might further evaluate his record. But we put it on
record then that if he were a nominee for the Supreme Court we
wolld reexamine his record very closely.

We all know affirmative action is a strong, unwavering national

licy of inclusion in the vital pursuit of everyday necessities—a

ome, an education, a job, & promotion. In other words, all that af-
firmative action requires is a fair break. It is not a quota system
nor, in its highest application, a preference system. It guards
sharply against a quota system, and we believe that these are the
fundamental guarantees of the American Constitution. And yet
Judge Thomas has consistently expressed his steadfast opposition.

Now, if the committee pleases, | would like to summarize very
briefly our major pointa of opposition.

First, Judge Thomas in his statements and actions as a Govern-
ment official has rejected class-based relief as a major element of
the solution to both past and present racial discrimination. He has
overlg emphasized individual relief. We support individual relief,
but this is not enough. Does every black have to apply to the police
department and be turned down? Does everyone have to be a Rosa
Parks and sit on the streetcar and be arrested? Do we have to have
a million James Merediths or Arthur Luciuses applying to the Uni-
vefisiil‘:?y of Alabama or Ole Miss? Or should we have class action
relief?

This was a carefully crafted NAACP legal strategy, effectively
promulgated by Thurgood Marshall, and we have trouble with the
concept that we must get rid of it.

Second, we have trouble with the effects test that he has tried to
talk against in the Voting Rights Act because we know that—we
believe that without that, the Voting Rights Act was dead.

Third, he has opposed many of 519 court cases that labored to
bring about school desegregation.

Fourth, in 1985, when Executive Order No. 11246 was under
attack by Attorney General Meese, Judge Thomas allied himself
with Attorney General Meese.,

Finally, Judge Thomas’ record as a public official at the Depart-
ment of Education and as Chairman of the Equal Employment Op-
portunity Commission demonstrate a disrespect for the enforce-
ment of the law. Yes, we appreciate his rise from poverty, but that
rise can be exemplified by millions of black Americans. And we be-
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lieve that based on the record, we must and we do oppose his con-
firmation as a Supreme Court Justice.
[The prepared statement of Mr. Hooks follows:]
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Mr. Chairman and Members of the Committes:

I appreciale the opporfunity to present the views of the Natonal Association for
the Advancement of Colored People (NAACP) in oppesition to the nomination of Judge
Clarence Thomas to become an Associale Justice of the Supreme Court of the Uniled
States. 1 am Benjamin L. Hooks, Exeeutive Director of ibe NAACP.

The Mational Association for the Advancement of Colored People is ibe oldem
and largest civil rights ofganiration in \be nation! The NAACP has over 500,000
members with gver 2100 branches in the 50 states, the District of Columbis and abroad
The NAACP i3 singularly commitied to the cmpowerment and protection of African
Americans under the Constitution through principles of equal justice under law for all

persons in the United Staes.

Introduction

The NAACP's decision to oppoze the confirmation of Judge Thamas for the
Supreme Courl has been especially difficult for us because of our belief - shared among
many African Americans -- in the paricular importance of having African Americans on
the Supreme Court. As Executive Direcuor of the NAACF, [ am aware (hat our decision

' The NAACP was organize] oo Febraary 12, 190%, on the 100tk anniversary of Presidend Liscoln'
hirth, in resporsr 1o an epidemic of race riot whick ewep the aaotry io te early 2 cenrury.

2
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w0 oppose Judge Thomas has sparked a frestorm of controversy, Some rather barsh
questions have come both from cur prediciable detractors, as well as some who are
usually onr allies.

Some individuals have tried to equate the NAACP's opposition Lo the
confirmation of Judge Thomas with rejection of his avowed "self-help* philosopiry.
Others have claimed that the NAACP is wrying (o suppress Lhe views of an African
American who disagrees with us, and have asserted that we are betraying the concept of
“racial solidarity”. Finally, some have argned that we are ignoring the imponance of
adding the uniqua perspective of an African American boen in poverty 10 an otberwise
all-whie, privileged court.

After all, the NAACP has always endorsed self-belp initlatives thar foster
individual achievemem among African Americans. But the NAACP cannot support a
nominee tr the Court who disparages a meaningful role of government in shaping
programs that address pervasive discrimination and thus make individual achievement
more possible,

The NAACP certainly suppons free speech, and we recognize its importance lo
the fundamenial interests of all Americans. We also recognize that there has aiways
been, and should be, a diversity of views among African Americans.

However, we also know thar rulings of the Supreme Court have been central to
the social, political and economic advancement of African Americans, Therefore, the
NAACP has long beld the view that race alone cannot be the deciding factor governing

our actions on Court appoiniments.
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We are concerned thar all of the sound and fury has drowned gut discussion of
the real basis for our opposition to Judge Thomas - his public reconl. The NAACP
believed, and we still believe, that the only way 10 determine whether to support a
Supreme Court noaminee is to evaluate his or her recard of competence and fairness
before 1hey are confirmed.

It was this belief which led the NAACPFs Board of Directors 10 examine the
public record of Judge Thomas with care and deliberation. Our review included
considerarion of a thorough report prepared by our staff with input from scholars of law
and bistory.’ Additionally, we requesied and received direct information from the
nominse and his supporters, upon which we could assess bis views on several issues of
CONCEIn 10 US.

We also reviewed the history of the NAACP, recognizing that from its inceprion,
the NAACP has been an organizatdon willing o speak truth 10 the powerful on behalf of
Alfrican Americans. After carefully considering Judge Thomas' record and cnr own
history of soruggle, the NAACP Board concluded that Judge Thomas rot only opposes
legal principles that have enabied African Americans 10 advance, however slowly, mward
true equality; be also helped subven effors to ransiate these principles imo reality.

Moreover, we have concluded that in many ways, Judge Thomas' opposition o
positions of imporiance 10 us has been more proncunced and strident than that of
previous Supreme Court nominees whom the NAACP also opposed.

?  Ses Appendiz L "A Report on Lhe Nomioation of Jodee CL Thomas a5 Associate Justice of Lhe
United Stares Supr Court”, Natioasl Association [or the Adv of Caloeed Penple, Augua 15,
1991,
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We recognize that many in the African American community know little about
Judge Thomas' views on importans questions of constitutional law. And unfortunately,
the limitations inherent in the confirmation process have meant thet Judge Thomas'
record has received only limired atiention, Those in the African American community
who know livde of his record aften respond to Judge Thomas' nomination with an
understandahle measure of racial pride thet obsaures other considerations. We believe
thet recently announced polls showing support for Judge Thomas among African
Americans reveal very little about the level of awareness among African Americans
about the nominee's stated views and his record

Not surprisingly, Judge Thomas bas preferred o focus during his testimony before
this Commitiee on his admirable, personal trinmmph over poverty. Homvever, it is
important 10 note that not even the most ardeat supporers of Judge Thomas havwe
anempledtode‘fendlheirpmiﬁononthehuisofhismmm. They appear Lo support
him in spite of his record, not because of it. [nsiead, they have reminded us, time and
time again, about the barsh circumstances of his childhood and the strengih of his
character forged from the difficulties of his early life.

The NAACP also takes pride in the personal accomplishments of Judge Thomas.
As an organization, ane of whase primary purposes ls the collective edvancement of
African Americans, the NAACP Is well aware of the present day w day difficulties Faced
by our people, The agenda of the NAACP includes Urigation, advocacy, and social
programs which go o ihe heart of some of the most pressing problems facing African

Americans loday.
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As an African American growing up in a rigidly segregated society, [ heve felt the
sting of owert and blatant prejudice and segregation. Countless scores of African
Americans have lived through the debilitating circumstances of poverty and
discrimination, and yet excelled through faith, deverminacion, hard work and help from
others.

We are a noble peaple; we bave a proud beritage. We have been loyal w our
heloved nation; we have chopped cotwon, cropped the tobacco, dug the ditches, plowed
the fieids, carved highways through mountain ranges, built railroads through swamps.
Yet, we bave been told again and again that we must wailt for equal justice under the
taw. Our determination bas been borne from our respect for our beritage and faith in
our suruggle. Many have chosen not o abandon the struggle or 10 become preoccupied
with personal achievemem gver collective group advancement

Despite Judge Thomas' compelling personal siory, the interests of African
Americans would not_bewellserved.ifaﬂerhismnﬁ:maﬁontotheCmthe
dismantled tbe consensus elaments of our nation's civil rights policy. The prospect of
this occutrence ix heightened by evidence drawn from the record Judge Thomas bas

amassed over the past decade.

Imporiance of the Supreme Couri
Perhaps it would be useful to frame the discussion of Judge Thomas' confirmation

and the NAACPS decision w oppose him in & slightly hroader historical context. The
history of the NAACTFs efforts o advance the interests of African Americans makes us
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particularly sensitive 10 the increasingly important role in American life played by the
Supreme Courl

As ibe final arhitery of the American constimtional system, the Justices of the
Supreme Court collectively exercise an influence on the desumy of America unequalled
by any other branch of government. When ihe NAACP was still in its infancy, two
impartant legal victories for the organization bad much to do with shaping the
Association’s ingtitutional view on the imporance of the Supreme Court In 1915, the
Supreme Court ruled Oklahoma's “grandfather clause” uncomstinmional® and two years
later, the Court invalidated a Louisville ordinance requiring residential segregation.*
These victories propelled the NAACP on an aggressive campaign to use the courts and
political advneacy to change the dire circumstances of African Americans.

It is oot surprizing, therefore, that the NAACP has a long histarical record of
carefolly scrutinizing the social and political views of Supreme Court nominses, as well
a3 their judicial philosophdes, in derermining wheiher they should be subsequently
confirmed by the Senate’

As early as 1912, for example, the NAACP opposed ihe nomination of Judge

Hook to ihe United States Supreme Conrt because of his views on race issues and other

Y Guian v 1S, 238 US M7 (1915). Usder the "gramdfather dawse”, which was a part of a 1510
amendment 1o Lhe Ollaleoma saie constitotion, a perscn could bevoms & registered voter if e had served in
the armics of the U.S. or the Confederacy, or was a descendant of such 2 person, or had Lhe right to o
befare 1967, This method of disquakifying black voters was 20 cffective that other soutber states imertza)
the clamps in their constioptions w wel

* Duchangn ¥, Waley, 245 U3 60 (1917).
¥ The NAACF also opposed the Sug Court comfirmation of Justien Souter, hadge Bork, Justies

Scakia, and Chief Juuice Rehnquis.

56-272 0= 92 - 2
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marters, Based on the NAACPS vigorous opposition, President Taft withdrew Judgs
Hook's nominaxion.

In April 1930, when President Herben Hoover nominated Judge John J. Parker w
a vacancy on the Supreme Conrt, Walter Whita, acting secretary of the NAACP, ordered
» proupt Lvestigation of Judge Parkers record® The inquiry revealed that while
nenuting for gevernor of North Caroling in 1920, Judge Parker bad approved of literacy
and poll taxes for voters and had also approved of the “grandfather clause® which the
Suprems Court had declared unconsdiudonal in 1915, The NAACP launched &
succeasiul national campaign to block Judge Parker's confirmation, which was rejected by
the Senate by a vote of 39-41,

Twenty-five years lawer, after the Suprems Court's landmark decislon in Brown y.
Board of Education,” Judge Parker led the judicial resistance o incegraton in Briggs v,
Ellioti in which be wrote:

It is important that we polot out exactly what the Supreme Court has decided and

whae it has not decided[A]l that a state may not deny (O any persoal on SCCOunt

of race the rigin w0 artend eny school that it meintains . Nothing in the

Constitution or in the decisions of the Suprems Court takes away from the people

the feedom to chogse the schools they attend The Conwifurion, in other words,

does not require integration. It merely forbids diccriminarion. It does met fordid such

segregation as occirs as the resdi of voluniary action. &t neerely forbids the use of
governmienial power (o enforce segrepavion [emphasis added].®

Y Richard Kloges, Simpls Jystics  (New York: Rasdom Howse, 1975), pp. 141-1462
7 Brown v, Board of Edwatioo of Topeha, 17 US. 453 (1954); 349 US. 294 (1955).
®  12F. Sapp 775, 777 (DM.C. 959).
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The Briggs dictum was intended to offer aid and comfort to segregationists and o
those who wanted o undermine the mandate of Brown.

Fortunately, in subsequent decisions such as Swann v. Charlotte-Mecklenberg Bd,
of Ed.? the Supreme Court went beyond Hriggs through holdings which suggesied that
federal ecurs could (in limited circumstances) use busing to desegregaiwe formerly de
jure segregated school districts. Nonetheless, one must ask whetber there would have
been the Browg decision if Judge Parker had been elevated to the Supreme Count?

Judge Thomas has criticized the Supreme Court's decision in Brown on the
grounds that it was based oo "dubious social science” and on ar insccurale premise that
separate facililies are inherently unequal® The issue in Brgwy was not whether
artending schools with whites would make black children smarter, The issne was
whether racially segregated schools would ever receive the resources and benefits needed
0 maks them equal to the competitive opporunities given 1o whites Judge Thomas'
rejection of equal prowection jurisprudence in Brown is particularly disturbing.

Moreover, Judge Thoman seems o have embraced completely the Briggs dictum
and the words of Judge Parker. Judge Thomas has denounced, for example, the entire
line of school desegregalion decisions implementing Brown as "disastrous.™" Judge

T iomas regards Qreen v, Schoo] Board of New Keat County,” one of the pivotal

! anpUSs 1, 971

"™ Scp, Thooms, “The Higher Low Backgroumd of the Privilege or L ey Clause of the
Foorteendh Amendment, 12 Harvand Law Journal - Public Policy 63, p.&8 {1989).

" Thome, Covil Rights As a Prisciple Versns Civil Rights a5 sn Imevesy, in D. Boaz, od., Asscsiing
ihe Rragan Years, 391, 393 (1588).

2301 U3, 40 (1968).
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Supreme Court decision implementing the Brown decision, as an umvarranted extension,
objecting that in Gresn “we discovered that Erown not only ended segregation but
required school integration,*”

Ironically, thiz seemingly obscure remark in effect endorses what was the single
most effective tactic of southern segregationists determined (o avoid compliance with
Brown — the use of so-called “freedom of choice® plana, which were 8 subtecfege used to
perpetuate the maintenance of segregated schools,

There s no question that if Judge Thomas' race were not a positive factor in
consideration of his appointment to the Court, the NAACP might have oppased him on
this basis alone., The NAACP belicves that it was correct in opposing Judge Parker in
1930 and we also believe thal our opposition to Julge Thomas uxday is comrect.

dustice Mashalls Replacement
When Thurgood Marshall was nominated Lo become an Associate Justice of the
Supreme Court, be enjoyed the overwhelming support of African Americars. By oo
means was race the only factor that generated African American'’s pride in Thurgood
Mershsll. The NAACP's national publication, The Crisis, set forth the views of many {n
"The nomination of Thurgood Marshall to become an Assaciate Justice of the
United States Supreme Court represents an histwric breakthrough of tanscendemt

significance. It is not merely that Mr. Marshall is the first Negro 1o be selectad 10
serve at the sumunit of the nation's judicial structure. [t is also that he achieved

T oaw
10
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pational eminence as the No. 1 civil rights lawyer of our times - the Special

Counsel of the National Association for the Advancement of Colored People and

the Director-Counsel of the NAACP Legal Defense and Educational Fund. As

such he was in constant battle against emtrenched tradition and archaic laws,

emerging as victor in 23 of 25 encounters before the Supreme Court..*™

Justice Marshall's retirement from the Court would have significance for the
nation no matier when it occurred, His departure at this ime in our nation's history,
horwever, s especially troubling to many African Americans because it could accelerate
the conservative shifi in Supreme Courl docurine on civil rights, habegs corpus, and
individual liberties which has been evident now for the past rwo terms of the Court.

Last term, Chief Justice Wiltliam Rehnquist announced the Court's intention to
review existing precedents, particularly those decided by close margins over vigorous
dissens”, When Justice Marshall warned in a disseming opinion that the Supreme
Court's new majority had launched a “far-reaching assault upon the Court's
precedents,” it was not only a parting reflection on the term that bad just ended, but
aleo a dire prediction about the Court's foture.
Areas of Additional Inquiry

The NAACP believes that a thorongh examination of the acrual record of Judge

Thomas would reveal to the public that Clarence Thomas fails to demonstrate a respect

™ "Associste Jwatice Thurgood Marshall”, The Crisia, Vol. 74, No.5, July 1967, p282

¥ See Ppvpe 3. Teomesge. % USLW. 4814, 4819 (1991). Chief Jumice Rehnquea’s e
wmmmmmmMMde‘MMMmmm
particularly in comstilationsl cases whers i gh legislative action is p ¥ imp |
pd819.

L] ld'
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for or commitment to the enforcement of federal laws protecting civil rights and
individual iberties. Moreover, in a substantial munber of speeches, writings and
imerviews, Judge Thomas has revealed an hostlity to constimtional principles affecting
civil rights protections, including the use of meaningful remedies for both past and
present discrimination such 23 “goals and timetables®,

Unfortunately, Judge Thomas' confirmation bearings have proven to be a missed
opportunity to examine his beliefs on issues ol fndamental imponznce w the pation.
Although Judge Thomsas has demonstrated intelligence and stamina, the American
people o Little more about his judicial philosophy today than we did prior to the sart of
theze hearings.

Judge Thomas' nomination has captured the attention of the nation for reasons
that go beyond his biography or ¢ven his color. He built his career within the Reagan
Administration as a soclal critic who took forceful positions on some of the most divisive
issues in the nation -~ including affirmative action. Afler a decade of speaking out
fearlessly and receiving much criticism from within the African American community,
Judge Thomas scems to be running from his earlier views. In his moment of destiny,
Judge Thomas has presented himself 1o whis Commitree as “a man who dida's really
mean i on many of his most ardenily presented beliefs.

We concur with the view of Legal Tines columnist Terence Moman, who suggests
that Judge Thomas' hearings might have offered a rare opporunity to debate the istues
he so passionately ariculaied.”’ From the perspective of the NAACP, there are

" Moran, *Lost In The Hearings”, Th Mew York Timen, September 15, 1991, p.E17.
12
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imporiam and honorable reasons for championing these policies, which we believe
appeal 10 many Americans.

Notwithstanding the conclusion of Jadge Thomas' testimony before this
Commitiee, at least two areas which have been discussed exiensively by Judge Thomas
over the past decade have been omly superficially addressed during these confirmation
bearings, These issues are too importam both to the individual viclims of discrimination
and o the county as & whole for the Commitiee 1o leave unaddressed; they demand
further review. We would urge this Committee to consider the following:

The Case for Affirmative Action
As a general matter, affirmalive action is the conscious use of race, sex or
national origin in a active attempt 10 overcome the effects of both past and present
discrimination. Puring his decade of public life, Judge Thomas has been particularly
critical of most forms of affinmative action:
"I condnue o believe that disuibuting oppormunities on the basis of race or
gender, wheever the beneficiaries, ums the law against employment
discrimination on its bead. Class preferences are an affront to the rights and
dignity of individuals — both Lhose individuals who are directly disadvaniaged by
them, and (hose who are their supposed beneficiaries."®
The goal of affirmative action is not to establish 2 permanent quota system, but

rather to break the cycle of discrimination and 10 achieve equality which is real and not

* Thomas, *Afllrmarive Acion Goals and Timetsbles: Too Tough? Not Tough Encught,” § Yalg
Law & Policy Roview 402, 403 n) (1987).

13
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illnsory. As Justice Blackmun bas staled, In order 1o gat beyond racism, we mrust first
take racism into account.”™®

The particular affirmative action measures utilized will vary in different sitations.
In the school desegragation context, affirmartive action may mean taking tbe race of
studems and teachers Into account in making school assignments. [n a broader
educational context, it may mean taking race into accownt in admissions policies, in order
to recognize the potemial of disadvantaged candidates who do oot possess the tradidonal
credentials, In the voting rights area, affirmative action sometimes means taking
affirmative steps to register eligible African American voters and to assure that elecioral
systems and policies do not have a discriminawory effect on their ability to elect
represenlatives of their choice.™

In the school and employment comtexts, affirmative action does nol mean
admitting or hiring unqualified or [ess mertoricus candidates, However, it may mean
changing over time our narrow definitions of qualifications, Rather than abandonment
of merit selection, affirmative action recognizes (that we have rarely achieved that ideal.
“[Munstiturions of higher learning..have glven conceded preferences 1o those possessad of
athletic sidlls, to the children of alumni, to the affluent and to those who have
connections with celebrities, the famous and the powerful. 2!

™ Regeot of the Univorsity of Califorxis v, Bakle, 434 U.S. 263, 407 (1978).

7 Sumemment of Julins LeVoane Chambery, Director-Counsel, NAACP Legal Defemse and Eduocarional
Puad, Ine Regarding the Stanm and Future of Affimativr Action Belore the Suboommitior on Civi) and
Comstinuional Rights sod Stbeom mittes on Emph Oppostmmisics; Jaly 11, 1985,

T Bakkc, S8 US. ar 44,
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In addizion to invidicus discrimination hased on race or oter faciors, our
employment sysiem has always relied upon such nop-merit-related criteria as nepotism
and cromyism.  Reliance on facdally-neutral devices such as test scores and paper
credentials also may perpetnate the effects of past discrimination withont conributing to
selection of a qualified workiorce, Affirmative action moves the pation closer to a rue
merit system, by shifting the focus to the job-related qualifications and potential of the
Individual candidaes, whatever their race.

The concept of affinnative action firm appeared in the program mandating thet
governmem contractors not discriminate in their ¢mployment practices.  Executive Order
10925, issued by President Kennedy in 1961,2 required mast federal contractors not Lo
discriminate in their employment practices on the grounds of race, color, ¢reed, or
national origin, and further required such contractors w0 "ake affimnative action o
ensure that applicants are employed, and that employees are reated during employment,
without regard Lo their race, creed, color or national origin”

The mandate of nondiserimination and affirmarive action by government
contractors was retained when President Johnson strengihened the program in Executive
Order 11246, issued in 1965.2 But the concepr was not defined until 1970, when, under
President Richard Nixoa, a conservative Republican, the Office of Contract Compliance
in the Department of Labor issucd the following definition-

2 26 Fed Reg, 1977, (March 4, 1961},
B 30 Fod Reg 12319 (Scpember 24, 1965).
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"An affirmative action program is a sat of spedific and resuir-oriented
0 which a cootructor commits itself to apply every good faith effor. The

obpcunohhmopmdtmplnsmcheﬁmnueqmlemploymemw:y.
Procedures without effort to make them work are meaningless; and affort,

undirected by specific and meaningfnl procedures, is nadequate.. ™

As now implemented, the Executive Order program requires most non-
cotstrctiof comtragors of the federa] government to analyze their work forces in light
of the aveilabllity of qualified minorities and worpen in the available labor pool, and to
devise a plan, induding goals and limetables, to correst their under-utilization.

As you know, both the courn® and the Congress® have répemedly approved of
the use of affirmative acton measures, including the use of goals and timetables, for the
purpase of remedying the effects of past discrimination and segregation.

Attempt 1o Gui Executive Order 11246

In August 1985, the Reagan Administration promulgated a draft of & new
Execntive Order thet would heve gntied the long-standing principle thet the tns of
thousands of employers who are awanded coatracis by the federal government must ke
positive ateps w inchude qualified minorities and womea in thelr work forces. The
prapased new Order would have prohibited the government from seeking to bave

¥ “Order No. 4" 35 Fod Rog, 7586, 1557 (Feb. 5, 1990 41 CFR Pan 60330 {1970).

B United Steolworkery of America ¥, Wober, 443 US. 199 (1979); Local 28 Sheet Mol Worksss x.
EEQC, 41 US 421 (1986): Unjied Stare . Papdise, 480 U3, 149 (1987).

® 15 1972, for cxample, while Congress was conshderd dencmty 10 Title VI of the Civil Rights
Act of 1964, there were several stul 10 enact legialati ending the use of goals md
timetables under the Exxootive Order. SeaI.ISCoq.ler.M(m
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contractors adopt affirmative action plans that include mumerical goals and timetables.
The Administration’s effort was spearbeaded by Anorney General Edwin Meese.

The effeer of the new Executive Order would have been disastrous for Africn
Americans, who even today, face unaccepmbly high levels of employment
discrimination The DOL' moniloring of govermment contractors each year under
E.Q. 11246 has been the federal goverament’s main weapon in combatting job

The Attorney Genernl and his supporters wied w frame the debate ower
modifications 1o the Executive Order as a referendum oo quotas. They claimed that the
Executive Order mandates quotas desplte DOL regulations which clearly state that E.O.
11246 is pot a quota program.  Moreover, they sought o ignote important ressarch,
generaled within the Administration itself, on the substantial benefils af the Executive
Order program.®

Fortunately, a suceessful campaign was waged within the Adminisiration led by
Secretary of Labor William Brock, among others; and by an unusual coalitioo of civil
rights organizations, business and labor mobilired to block the changes. Ower 240

members of Congress, including Republican laaders such as Senator Robert Dole (KS)

wm T 3g¢ "The Stme of Black America 191" prepared by the M I Urban Leagne, “The Glass Ceiling,*
Stody comducied within the Deg dmmwmmww
Discrimination oo Hiring" 2 stady by the Urban Ingtitute.

®  Offin of Federal Contrect Compli Scandards Admini
Depurtraent of Labor, A&mﬂﬂuﬂmﬂmm 04 1ho mmmm
Program ou Emplovment Opportusitics of Minoriics and Womven (1983).
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and House Minority Leader Robert Miche! ([L) sent letters o Presldent Reagan urging
him w back away from a new policy.

In the course of the effort (o save the Executive Order, o consensus emerged, at
least with respect to the benelio of E.O.11246. For cxample, the National Assoclation of
Manufactures stated in its support for the Executive Order;

"..affimative action bas been, and is, an effecdve way of ensuring equal

oppartunity for all persons in the workplace. Minoritics and women, once

systematically excluded fmm many professions and companies, are now
systematically included.™

Audge Thomes on Exsouivg Order 11246

Judge Thomas has been especially cridcal of most affirmative action initiatives.
This has been well documented in his speeches and writings, inclnding his criticiam of
Exzcutive Order 11246, Last week before thit Commitiee, Judge Thomas suggesied thay
thiz riticism reflected only his interest in policcal theory, However, here is much
evidgnce o suggest thet Judge Thomes' role in the effort 1o gut the Exzecutive Order was
mors praactive than thet of a mere political theorist

Judge Thomas was a member of the Reagan Administration's mamsition team
reviewing the work of the Equal Employment Opportunity Commission. The leadet of
the transition team was Jay Parker. Here are the findings of the “working docament”

prepared by the team:

» WMSM:EWI,DudeA]ﬂP jty Alfairs for M Company, wextifying on
behalf of the Naticosd A of Ml  before the Sab ittes oo Employmest Oppormmicies
dhmmmMﬂWdMMmmmﬂwm
of the Houe Commities on e Juficiay, July 10, 15989, p.1-4
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“The program of "affirmative action” has been used by the EEOC and other
governmeol agencies to "implement* the Civil Rights Act of 1964, That act does
not contain the phrase "affirmative action,” nor does any olher piece of legislation.
It originatﬂ.. instead, in Executive Order 11244, signed by President Lyndon
Johnson in 1965, The arder’s original non-diseriminatory intent was changed loto
a weapon (o, in effect, endorse diseriminatory hiring. Percentage biring goals, first
upon the constroction industry in he 'P'I:ll.hdeiphm Plan” and the "Long
Is]and‘l;la.n. spread quickly o racial and sexual quotas in other industrial
hiring.

During the 1985 Gght to save the Execudve Ornder, (he Reagan Adminisiration’s
leader in the souggle for equal employment opportunity seemed curiously silem on one
of the most important policy questions faced by the Administration. [n a 1987 imerview
with reporter Juan Williams in The Atlantic Monthly, the issue of the Executive Order
was apparenly discussed with Judge Thomas., Williams reports that:

"With arguments berween Thomas and his critics growing louder, the EEQOC

chairman suddenly found himself warmly received a1 the Justice Departmem and

the White House. He worked closely with Atlorney General Edwin Meese in
pushing for a change in an executive order that requires federal contractars to
show that they have mode efforts to hire minorities and women., Meese and

Thomas argued that the order amounied W0 quotas, because contractors who

failed to hire minorities and women were glvengoals and tmetables that had to
be met under pain of losing governmem coniracts.™

[n a subsequem speech in November 1987 at Claremont McKenna College, Judge
Thomas presented his rationale for his apparem willingness 1o repudiate the Execurive
Ocder:

¥ Ser d panying dum from Cl Thomas ta Jay Parker daied December
22, 1980, mgarding EEOC/Civil Righis Act of 1900,

¥ wilkams, “A Quegion of Faimess", The Allantc Monthly, Febrary 1967, pa2,
19
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“The Administration could have pul mach of the issue of racial preferences
behind them by quickly modifying Executive Order 11246, so that it would
prohibit racial and gender based preferences in government-funded projects. But
it didn't, and bence tha fraitless rhetorical war over "affirmative action” contimed.
{Note, incidentally, how affirmative action always meam praference for blacks —
rarely wers women or Hispanics included in Administration denunciations.) The
term, AA, became a political buzz word, with virmally no substantive meaning,
We could have meintained an aggressive enforcement of civil rights stasutes, while
demonstrating that racial and gender based preference policies in practice simply
don’t aid those they purpart to. ﬁnnnmmncnuonmemhuono(amof
pmmdtheasmmpuonufmle:wmymmalset—andﬁpoﬂdu.

In Judge Thomas' analysis, affirmative acton is [mpermissitle under Tiile VIT of

the Civil Rights Act of 1964 because the term "affirmarive action™ never appeans in the

stannie itself. Morsover, he suggests that since the Executive Order 11246 is the only

legitimate basis for affimnative action, a modiGeation of the Executive Order like that

proposed in 1985 could enaily resolve the problem of so-called race and gender-based

preferences in the law.

Judge Thomas has embraced the kind of program under which be was admitted to

Yale Law School. Judge Thomas has expressed the belief that this program employed a

combination of race and socio-economic stans as a basis for admission. It is apparem

that in attempting io escape the brunt of his own personal attacks on race-comscious

remedies or preferences in affirmative action programs, Judge Thomas has

misrepresented the character of the Yale Law School program under which he was

admitied 85 & smdent in 19722 The program was, pure and simple, an express,

EH

n

Remarin o Claremaon: MeKeans Collegs in Novensber L6, 1997, p5.
Ses, Thome Tegimony ia respanse (o guestions posed by S Arden Sp on Sepaember 13,

1991, p31-32
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affirmative action program based on taking race into account - in selecung among
studems who were deemed qualified ~ io order to provide expanded opportunities for
Blacks and other minorities disproportionately underrepresented in the student body,™

That program {we¢ are advised) was and is consistent with the provisions of Title
V] of the Civil Righs Act of 1964, which bans racial discriminadon in all insimtions
receiving Federal financfal assistance, including private universities like Yale.

Judge Thomas' record of writings and speeches, as well as his restimomy before
this Committee, indicates that he opposes oa legal grounds such clearly legal forms of
affirmative action as the Yale Law School Program. We are distressed by his opposition
to this essential and proper form of affirmative action o remedy past and present racial
discrimination. a3 well as ju pervasive effects. We are distiressed even more by his
apparent attempt to conform the truth about the Yale program to fit his convictions.

It should be pointed out that the net effect of Judge Thomas' view wouid be 1o
literally bar all meaningful forms of affirmative action, including the nse of goals and
timelables. Moregver, even the most benign of practices Like the Yale program would
be vulnerable.

Judge Thomas' view on the importance of Executive Order 11246 and his role in
secking i3 modification, as well a3 hiz general view of the constitutionaliry of affirmative
action principles generally should be determined before the voue of this Committee is
taken.

¥ Bee SI and Suppontiog D bmitted to the Washangros Bureau of the NAACP in
regand to the oominaling of Judgs Clarence Thomas by Richard Payl Tixernell, Prolessor of Law, Howard
Univernity Schood of Law.
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As Professor Charles Ogletres has suggesied In his contribution to the NAACPS
staffl repart on Judge Thomas' confirmation, Judge Thomas' writlngs presem a construct
thay is oblivious to the complex structural factors of racism in America. The (heme of
self-help is most evident in Judge Thomas' autobiographical recollections. Judge
Thomas' commencement speech at Savanneh State College bears ample witness to his
faith in self-help. Judge Thomas' specch is most cloquent. He exhibits what appears w
be genuine Iumility and speaks movingly about racial discrimination

However, no acknowledgement is made of (he aysiemic exclusion of blacks from
venture capital, Mo recollection of racist policies which have denied mortgages to blacks,
No memory of the debilitating effects of overcrowded and underfunded schools is
recalled,

Clarence Thomas' logic is straightforward: he sets up a fiberal straw man (blacks
bave aried to abdicate all responsibility for their own liberation because of prejudice) and
then knocks it down by citing some anecdotal evidence of those who survived. He infers,
from the few, that evervone can make ic

What is even more disturbing, bowever, is the way in which this logic leads ino
blaming the vicdm. For it follows, if sgme blacks can make it in the face of
discrimination, how does one accoum for the £act that so many dont make it? Tha
obvious answer is that there is something wrong with them — they just don't work hard
enough. The implication as well is that somehow, in reminding the African American

comumunity of systemic racism, white and black progressives have disabled the
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community. It is not difficult then o extend this logic tp a generalized apposition to
affirmative action
The American people have a right to know where Judge Thomas swands on these

important questions.

1. Yosing Rights

Of all the rights secured by the blood of African Americans, none is more
precious than the right to vole. Without question, the Yoting Rights Act of 1565 is the
single most impartant piece of remedial legislation to emerge from the great Civil Rights
Movement of the 1960's. The Yotng Rights Act, in conjunction with the Civil Rights
Act of 1964, hag been largely responsible for the political empowerment of African
Americans over the past twenty-five years,

The NAACP hag a vital interest in preserving the right to vous for African
Americans. The NAACP has been ~ and it presently - imvolved in voting rights cases
across the United Swuates brought under the Yoting Rights Act. The NAACF routinely
conducts voter education, voler registration and voter oulreach programs designed to
empower the African American commuanity.

[n 1988 Judge Thomas denounced, without identifying the cases, several Supreme
Court decisions applying the Young Rights Act:

The Voting Rights Act of 1945 cenainly was crurial legislation. It hag

transformed the politics of the South, Unformunately, many of the Court's

decisions in the area of voting rights have presupposed hal blacks, whiles,
Hispanics, and other ethnic groups will inevilably vote in blocs. Insiead of looking

n
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at the right io vote as an individusl right, the Court has regarded the right as
protected when the individual's racial or ethnic group has sufficient clout™

Judge Thomas' observations at the Tocqueville Forum are consistent with his
statements tat the 1982 Voting Rights amendments to Section 2 were "unaceeptable.™
Presumably, the Suprems Court decisions referred to by Judge Thomas include
Thornburg ¥, Gingles™. The Gingles decision implemented the 1982 amendments to
Section 2 of the Voting Rights Act, which prohibits election laws and practices with a
racially discriminatory effect. The most important application of this prohibition is to
forbid schemes dilute minoricy voung strength.

Al Lbe bearings last week, Judge Thomas spoke approvingly of the Voting Righis
Act. However, he expressed difficulty in accepting the “sffects test”, which is the hean of
meaningful enforcement of the Voling Righls Act

Further confirmation testimony from the nomlnee raise troubling questions
concerning his understanding of Supreme Court imerpretation of the Voting Rights Act.
His awkward attempts to clarify statements he has made regarding Supreme Coun
rulings in Lhe area of vouing rights presemt a fawed account of the law, His testimony in
this regard hag heen quite confuting. Judge Thomas bas not made it clear whether his

negative discusaions about voting righes decisions reveal his belief that the [aw should be

¥ Thomas, Speech at the Tocqueville Forum April 18, 1984, p.17.

¥ Thomas, Speech to the Heritage Foundarion, Juse 18, 1987, p.4; Spoech at SwiTolk University,
March 30, 1988, p14.

T am US. 30 (1586).
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changed or instead refleci his ignorance of the law, African Americans cannct be
comiorted by his ambivalent responses.

At the nime his remarks were made at the Tocqueville Forum it appears that they
were crafted w serve a conservative political agends, the judicial acceplance of which
would cripple the Voting Right Act as an empowerment twol for enabling minoritics w0
eleet representatives of their choice, His starements during the confirmation hearings
that he was comcerned about the promotion of proportional represemation for minorities
flies in the face of Lhe reality lhallhmc_oonumahadn]:udybunmdwdinbod:
Congressional legislation and e Supreme Court decision in Thomburg.

Judge Thomas emphasized at his confirmation hearing that his concern about
interpretations of the Voting Rights Act rested oo his judgment that these mlings
presuppose that racial and sthaic groups will inevilably vote in blocs. It is well
esablished in voting rights litigation that racial bloc voting is not presupposed, it st ba
proven. In Thornburg, the Supreme Court explained that fegally significant racial bloc
voting occurs only when the voting behavior of a white majority results, in the absence of
unnsual circymstances, in the defeat of candidates preferred by minority voters.™® The
persisience and pervasiveness of racial bloc voting is established by evidence presented in
several voting rights cases.® Further legislation extending the Voting Rights Act

*  Thomburg v, CGioghes, 16 S.CL 7753, ZT67 (1986).

¥ Scc Book Heview, Withot Fear and Withowt Rescarcl:  Abignil Thernatrom op lbe Voling Righa
Agl. by Pumeln S. Karlas and Peyion MoCrary, in the Spring 1968 issue of the Jonraal of Law and Politics o
pe0
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explicitly says that no group is entitled to legislative seats in numbers equal 1o their
proportion of the population.

The future of voting rights protection for minorities is of extreme importance,
Last term the Supreme Court significantly extended the reach of judicial protection
under the Voting Rights Act® Moreover, the Depantment of Justice has objected 1o
legislative redistricting plans in Louisiana and Mississippi on the grounds (hey would
fragment and thereby continue to vitiate the black vots.

Condlusion

The life story of Judge Thomas is, indeed, compelling. But it should not be the
prindipal basis of his confirmation 1o the Supreme Court The many contradictions
between the record compiled by Judge Thomas before his nomination, end the opinicns
offered during his estimony before the Sepate Judiciary Commiriee are troubling. We
find it difficuli to believe the sugpestion thal he bas simply changed his mind on so many
issues. Ay Senator Specter stated on September 16, 1991, the last day of Judge Thomas's
testimony "Your writings and your answers are incomsisient; they're at loggerheads...”,
Other Senators have mised similar concerns sbout the consistent discrepancies berween
Judge Thomas's written record amd aral testimony before the Judiciary Comminee.

Those who have gone beyoud their own individualistic concerns 1o address the
broader concerns of all bumandty have not gained civil rights victories without & price,

®  Sce oop. Chisom v, Rosmes 111 S.CL 7154 (1991) where the Court held thet judicial clections are
covered by Secdon 2 of Lhe Acl
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We have learned to mark the counsel of Frederick Douglass, who said, *“We may not get
everything we pay for, but we shall cerminly pay for everything we ger.”

The NAACP believes:

Our people who want freedom and justice must take the lead in fighting for it

We must be prepared o die for i, jux a8 our stongest black leaders have done

before us. We must not only be amart but smarter. We mst not only be wide

awake, we must be forever vigilant We must not only cean up gur own
backyards, we omut imsist that America cleans up its act and face up w its
misdeeds. We need not be perfect, but we have W be truthful, bonest and proud.

We know of no civil fghts organization that urges confirmation of Judge Themas,
based om his public record. To ameliorare strong concerns raised by that record, and his
statements on civil rights protection, it has become apparens that the nominee has
chosen to distance himself from past proscuncements through evasion and skewed logic
during these hearings, rather than w defend or w elarify his controversial record. Thus,
in Senator Heflin's words, the nominee remaing, in part, an enigma-

In the final unalysis, we are persuaded that the confirmation testimony presemed
by Judge Thomas [alls to resolve the concerns we have raised about his public record or
to reagsure us that he is an svitable successor w Justice Marshall

For these reasons, in the strong imerests of all Americans, we have put reason
abowe race, principle above pigmentation, and conscience above color. We mge the
members of the United Stares Senate, to excrcise their advise and comsem suthority by
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Introduction

On July 31, 1991 the NAACF armounced its oppazition to the confirmation of Judge
Clarence Thomas to become Associale Justice of the United States Supreme Court

This decision was difficult for the NAACP because of cur belief in the particular
importance of having an African American as a successar to Justice Thurgood Marshall,
We also recognize, however, that nulings of the Supreme Coun have been ceatral 1o the
social, political and economic advancemem of Alrican Amerisans. Therefare, the NAACP
bas long held the view that race alome should not be the deciding factor governing our
actions on Court appointment:.

The NAACP opposes Judge Thomas' confirmation to the Supreme Court because his
record of performance as Assistant Secretary for Civil Rights in the Department of
Education (1981-'82) and as Chairman of the Equal Employment Opporunity Commission
{1962-'90) ails 10 demonstrate a respect for or commirment to the enforcement of federal
laws protecting civil rights and individual liberiies.

In a sobstantial mmber of speecheg, wrilings and interviews, Judge Thomas has
revealed a hostility to constitutional principles affecting civl rights protections, including the
use of meaningful remedies for both past and present discrimination such as "goals amd
timetables™,

Several of these statements are fundamentally at odds with policy positions aken by
the NAACP:

Thomas -  Afffrmative Action: “[1t] is just as insane for blacks 10 expeci relkef from the
federal povernment for years of discrimination as it is to expect a nmgger t0
murse his victims back to health, Ultimately, the burden of your being
mugged falls on you .. Before affirmative action, how did 1 make it™
[Adminktration Asks Blacks w Fend for Themseives,” The Washington Post,
December 5, 1983, p.All.

Thomas - Goals and Timetables: "[American business) has a vested inlerest in the
predictability of goals and timetables....[Tt] makes youor jobs easy and naal, but

3
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it's wrong, insulting, and sometimes outright racisL® [Remarks, March 8,
1985).

The NAACP, of cowrse, fas supported bath self-help initictives and affirmaiive action as
remedies against societal discrimination

Thomas -  Bork Nomipation: "It is preposierous to think that by spending so much
energy in opposing as decent and moderale a man as Judge Robert Bork that
this [civil rights] establishment was actually protecting the rights and interess
of black Americans.” [Remarks, Movember 16, 1987].

The NAACP oppored the romination of Judge Robert Bork to the Supreme Court.

Judge Thomas is not a "blank slate™; his public recerd is known and available for
review, In the final analysis, Judge Thomas' inconsisient views on civil rights policy make
him an nnprediciable element on an increasingly hostile and radical Supreme Court. It is
a risk too consequential to Lake,

Moreover, given the NAACP's past opposition to Judge Bork and Justices Scalia and
Souter, and the elevation of Justice Rehnquist to become Chief Justice, our failure w
oppose Judge Thomas would appear both inconsistent and race-based. We would be giving
Thomas the benafit of our doubts, cven though his opposition to posilions of importance to
U5 is, in many ways, more strident than that of previous nominees,

The principles of the NAACP, and positions taken on previous noninations, leave
us compelled 1o oppose the confirmation of Judge Thomas,

Personal Philosophy
The doctrine of self-help, which has become an article of faith in Judge Thomas'
public statements, has been an imponiant element in the advancement of African Americans

and has leng been supporied by the NAACP. Judge Thomas' namination to the Court does
not involve a debane over the value of self-help inddatdves

The philosophy of self-help is admirable, to long s it encourages initintive and
achievement i & soctety that gives all of its members an opporunity to develop in the
manner best suited to their talents, It is not, however, as Judge Thomas apparenily
presumes, a substitute for society's obligation w deal equitably with all of its members and
to promole their general well-being, induding equal educational, economic and political
opporiunity regardless of age, gender or race.

Judge Thomas' conservatism gencrally favors a government's intersst gwer an
individuals. Conservative judges tend W strictly construe the Constitutlon and federal

4
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statutes, and generally leave to legislators the establishment of new rights or remedies for
societal problems, This approach (o civil rights law has had profoundly negative
implications for the broad political inleresis of African Americans chroughout our history.

Despite his own background, Judge Thomas is hostile 1o civil rights laws that have
opened schoolhouse and workplace doors o millions of African Americans and other
minorities. He has attacked as “egrepious” and "disastrous” landmark Supreme Court
decitions protecting against job discrimination and school segregation.

Moreover, Judge Thomas champlons the "property rights™ and “economic libertles”
of big business, but opposes the minimum wage and other worker prolection laws.

The Two Sides of Judge Clarence Thomas
The gignificance of the Supreme Court in American life, and (he critical role played
by Justice Thurgood Marshall in protecting the rights of all persons in the United States,

make it important to view Judge Thomas' nomination 1o the Supreme Court in the context
of the Court's recent hislory.

The Supreme Court, which all but destroyed our two most effective employment
discrimination statutes in its decisions in Patterson v. McLean Credit Unjon (1989) and
Wards Cove v, Atgnio (1989), has mlready signaled its hostility (o African Americans.
Justice David Soutet's arrival on the Supreme Coun seems to have cemented a voting
majority, which in the words of Justice Marshall, has launched a “far-reaching assault upon
the Court's precedents.” This everreaching approach 1o Supreme Court precedent puts into
jeopardy many of the Court's most important modern constitutional cases.

The NAACP is aware that some of Judge Thomas' earlier writings send "mixed
signals” on his civil rights views. For example, in his 1982 speech at Savannah State College,
Clarence Thomas speaks eloquently about the imporuance of many of the values that the
NAACP suppors. Howevwer, bis writings seem to reflect two distinctly different views on
several imporiant constitutional issues.

Afer his confirmation for a second term at the EEOC, his position on affirmadve
sction shifted dramatically. In fagt, (he NAACP believed that his posilions were so

detrimental (o the interests of African Americans, that we called for his resignation ai that
time. -

Record at the Devartment of Education

As Assistant Secretary for Civil Rights at the Department of Education, Clarence
Thomas failed to further the cause of higher education for African Americans end to

5
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implement provisions that would have channeled millions of dollars to the historically black
colleges. The weakening of civil rights protections during his termre at the Department of
Education represented a flight from che full, fair and [aithful execution of laws governing
equal educational opportunity and was a disservice lo the African American comumumity.

The Office of Civil Rights (OCR) iz responsible for insuring Lhat educational
institutions do not discriminate on the basis of race, sex, handicap and age. The OCR is
responsible for enforcing Tile VI of the Civil Rights Act of 1964 and Tide IX of the
Educatianal Amendmenis of 1973, It uses federal Gnancial assistance as a “carrot and stick”
to insure equal opportunity for a quality education.

When Qlarence Thomas took office as Assistant Secretary, his agency had been nnder
court order since 1970 to implement desegregation and the enhancement of black colleges
o make up for their neglect by southern state governments in the past. The court grder
made clear that institutions which received federal funds omst do more than just adopt
nondiscriminatory policies; they must take affirmarive steps, including eliminating duplicate
programs and enhancing black colleges.

During Clarence Thomas' first months at the OCR, he began 0 undermine
enforcement of the AJams order by negotialing with states to accept plans which gave the
stales free rein to handle desegregation. In accepting these higher education desegragation
plans, the OCR waived established guidelines that had the force of law.

Thepalhmtenby'lhomasledlomchmmnghldget reductions, admission
congiraints and other impediments that strangle black public colleges and universities wday.
[ronically, thess decisions are ai the heart of the issues in the Mississippi higher education
case, Ayers v, Mabys, that the Court will decide In its next term. Clarence Thomas, whose
tenure at the OCR helped 10 erode the leverags the black colleges and univeraities had
gained, could be on the Supreme Court 1o ratify his neglect of these institnions, should he
be confirmed.

Clarence Thomas also deliberately disobeyed a court onder, substimting his
judgement for the court’s, even though es he admitied in federal court, the beneficiaries
under tha civil rights laws would have been helped by compllance with the court order.

At EEOC, it appears that Clarence Thomas built on his OCR record of ignoring iris
responsibilities, complaining about the law he was required w enforce and allowing
complaints o go unattended

During each year of Qerence Thomas' temuere as Chairman of the EEOC, the backiog
of cases at the agency increased and the number of complainants who received a bearing

]
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ar investigation declined. Between 1983 and 1987 the backlog doubled from 31,500 to
approximately 62,000 complaints [See, GAQ Report HRD-83-11, QOctober 1938].

Judge Thomas also secretly ordered EEQC attorneys 1o back awey from using court-
approved remedies, such as poals and timelables, and only reinstated them when Congress
discovered his aclions and insisted that he enforce the law. In addition, a federal court
found that, as a boss himself at the EEOC, Thomas illegally punished an employee who
dared to disagree with his anti-dvil rights policies.

During Chairman Thamas' temure, the EEQC failed 1o process the age discrimination
charges of thousands of older workers within the time needed to meet statutory filing
requirements under the Age Diserimination in Employmem Aci (ADEA), leaving these
workers withou! any redress for their claims, Some 13,873 age discrimination clalms missed
the statutory deadline, Ulimately, Congress had to intervene and enact legislalion which
reinstated the older workers' claims

Moreover, Clarence Thomas failed 10 1ake affirmative sieps 1o prevent Reagan
Administration officials from atlempting to overium Executive Order 11244, a 20 year-old
presidentinl order requiring businesses doing work for the governmant 1 employ rasial
minorities and women. In faet, be encouraged them to proceed with their efforis 5o that the
Administration could move an to other areas of the law involving civil rights Hawever,
because of the efforts of both Democrats and Republicans in Congress, and because of
major business organizations, this regressive effort was blocked.

Affirmative Acti

In speeches, wrilings, and interviews, Judge Thomas has left little doubt about his
negative views on the uses of affirmative action -- incleding court-ordered affirmalive action
-- to address Lhe effecis of both past and present discrimination in employment:

* "I contime to believe that distributing opportunities on the basia of
race or gender, whoever the beneficiaries, turns the law against employment
diserimination on its head, Class preferences are an affront o the rights and
dignity of individuals -- bath those individuals whe are directly disadvantaged
by them, and those who are their supposed beneficiares” [Thomas,
*Affirmative Action Goals and Timetables: Too Tough? Mot Tough

Enought,” 5 Yale Law & Policy Review 402, 403 n3 (1987)).

* "] firnly insist Lhat the Constitution be interpreted in a colorblind
fashion. It is futile to walk of a colorblind society unless this constitutional
principle is first established, Hence, 1 emphasize black self-help, as opposed

7
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10 racial quotas and other race-conscious legal devices that only further
deepen the original problem.” [Thomas, Letier to the Editor, Wall Streel
Joumal, p23, Feb. 20, 1987).

Under Judge Thomas' view, ewen Titke VII of the Civil Rights Act of 1964 would
make affirmative action unlawful because it prohibits employers from discriminating on the
basis of race, calor, sex, religion ar national origin.

Clarence Thomas’ oppositlon w affirmative aclion remedies has led to his criticiam
of several important Supreme Court decisions which were decided by close votes, including
United Steelworkers of America v. Weber, 443 U.S. 193 (1979) and Fullilove v. Xlutznick,
448 U.S. 448 (1980). The replacement of Justice Marshall by Judge Thomas oould lead to
the reversal of these cases that have been important to African Americans.

In Wabey the Court upheld a private employers’ hiring and uining program which
reserved skilled jobs for African Americans. The Court emphasized the severe under-
representation of African Americans in the workforce and the fact that the plan did not
unnecessarily ignore the interests of other employees.

In Eullilove, the Coun upheld as constitutional a federat public works program which
set aside 10% of the federal contracts for minority business enterprises (MBE's). Judge
Thomas crilicized both the Supreme Court for "reinterpretfing] civil rights laws to create
schemes of racial preference where none was ever contemplated™ and the Congress, of which
be staied:

Not that there is a greal deal of principle in Congress itself.
What can one expeci of a Congress that would pass the ethnic
sat-aside law the Court upheld in Fullilove v, Klutznick?
[Thomas, Assessing the Reagan Years, 1988)

Voting Rights*

In 1988, Judge Thomas denounced, without identifying the cases, several Supreme
Coun decisions applying the Yoting Rights Acy:

The Voung Rigins Act of 1965 certainly was crucial legislation. Tt bas
transformed the politics of the South. Unfortunately, many of the
Courts decisions in the area of voling rights have presupposed that
blacks, whites, Hispanics, and other ethnle groups will inevitably vote

' S "An Analyths of the Views of Judge Clarence Thomas, NAACP Lagal Defease and Edoeation
Fond, Inc, Augm 19, 1991, p. 45,
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in blocw. Instead of looking at the right W vole as an individual right,
the Court has regarded the right us proiecied when the individuals
racial or ethnic proup has sufficient clout [Speech at the Tocqueville
Forum, April 18, 1988, p. 17).

This is consistent with Judge Thomas' siatements that the 1982 amendments to
section 2 were "unacceptable” (Speech to the Heritage Foundation, June 18, 1987, p. 4;
Speech at Suffolk University, Boston, March 30, 1988, p. 14], and his somewhat obscure
objection to the Supreme Court’s redistricting decisions.

The Supreme Coun decisions referred to by Judge Thomas presumably include
Thorpburg v, Gingles, 478 ULS. 30 {1986). The Gingles dedsion implemented the 1982
amendments to section 2 of the Voting Rights Act, which prohibits election laws and
practices with & racially discriminatory effect. The most important application of (his
prohibitiom is to forbid schemes (hat dilute minority voling strength.

Thus, by mischaracterizing what the Court has actually held, Judge Thomas is able
o denoundt it as focusing on “group” rights and requiring relief in cases where, he asserts,
there has been no showing of discrimination against individuals.

School Desegrepation

Judge Thomas, who was educated in parockial schools during his childhood, has
criticized the Supreme Court's decision in Brown v. Board of Educatjon on the grounds tbat
it was based on “dubious social science” and on an inaceurate premise that separale facilities
are inherently unequal. In the Browy decltion, a unanimous Supreme Court ruled, hased
on the squal protection clause of the Fourteenth Amendment, that "separate educational
facilities® are inherentdy unequal.

The issue in Brown was not whether attending schools with whites would make black
children smarter. The issue was whether segregated schools would ever receive the
resources and henefits needed 10 make them equai to the competitive opportumilies given
1o whiles. Judge Thomas' rejection of equal protection jurisprudence in Brown Is dismrbing.

Bven more disturbing is his criticism of the line of school deseprepation casss
following Brown. Judge Thomas has referred to such ceses, including the critically
impariant cases of Green y. County School Board and

ion, as a "disastrous series of cases.” Unlil the Supreme Court rulings in
these cases, almost all children in the South attended one-race schools, despite the ruling
in Brown 15 years earlier.



Londlusion
Judge Clarence Thomas iz nol the best qualified suceessor to Justice Marshall, His
confirmation would solidify a regressive majority on the Supreme Court, which would

jeopardize a number of civil rights protections that have been established by closely-dacided
rulings of the Court.

For the foregoing reasons, the NAACP ik compelled to oppose the confirmation of
Judge Clarence Thomas.

Q & A's [Frequently Asked Ouestions]

If the NAACP od others nucceed in defeating hudge Thomus' confirmation, won't
Presiders Bush simply naome arother nomiree, equally as conservative, perhaps more 5o, and,
asguredly, wot an African American?

Certainly, that i a possibility. However, hislorically, Senate rejection of highly
conservative rominees has been followed by approval of more moderale candidates. For
example, Senate rejection of President Nixon® nominations of judges Haynsworth and
Carzwell to the Court led to the appoinmment of Jusdee Blackmun, who bas been moderate
an the Court and bas often joined Thurgood Marshall an civil rights and constinnional
Issues,

The question bs: does Clarence Thomas possess the qualities and philosoplry tha) we
belisve are essential for a Justice of the Supreme Court? We belkeve he does noL

Judge Thomas' record ks 50 bad and the damage that he could do to civil rights and
liberties on the Court iz 50 severe that he must be opposed as a matter of principle. This
is where the NAACP draws the line. The question of “who will come next* can always be
raised. Bach nomination, however, must be judged on its own merits. i people concerned
about cvil rights bad aliowed that question to stop them, we would now have Bork and
Haynsworth or Carswell on the Court. Judge Thomas' nomination shonld he rejected by the
Senate.

Burt don't we need an African American perspective on the Court? -

Judge Thomaz' views are polentially so devastating to the interests of African
Americans that he should be rejected. In facy, precisely because he is an African American,
Thomas may be even mogx clective than a white conservative on the Count in Legitimatizing
e arack and undermining the civil rights principles critical 1o African Americans,
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The replacement for Thurgnod Mamhall zhauld be someons who shares Marshall's
commitment to civil and constimrional rights.  There are many eminent black lawyers and
judges who meet this description. 'We will urge the Presidont to nominate such a person,
essuming the Senate rejects Judge Thomas,

Judge Thomas is cntly 43 years of age  He ki many years 1o sewe, If he is confirmed.
He might matwre intv a jurist of whom we can all be proud.

That is passible, of course. However, that would be a wriumph of hope.  Should we
entrust a seat on the High Cournt w hope? Mareover, Judge Themes' confirmatdon may
mean that we are even less likely 10 see the appoiniment of another African American, so
long as Judge Thomas holds his seat on the Court

1
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On July 1, 1991, President George Bush nominated Judge Clarence Thomas as
Associate  Juslice of the Supreme Coun following Justice Thurgood Marmshalls
announcement on June 27, 1991, that be was retiring from the nation’s highest court.

In view of the Supreme Court's critical role in guaramteeing constinnional rights, and
the towering contributions of Juslice Marshall in his 24 years a5 an Associawe Justice,
NAACP Chairman Dr. Williarm F. Gibson and Executive Director Dr. Benjamin L. Hoaks
issued a statement on July 7, 1991, naling "the importance of this appoinunent and its far-
reaching implications in shaping the future of the CourL™ The NAACF would "proceed
at a deliberate pace in formmlating our pesition, taking into full account any marter relating
to Judge Thomas' qualifications tb sit on the Supreme Coun,” the statement said.

The suatemem also noted that the NAACP's National Board of Directors had

direcied the Washington Bureaw to “conduct an exhaustive review of Judge Thomas' record

?  The Narional Association for the Ad of Colored Poopls (NAACP) is the. natioe’s oldcst and
hrpﬂminghxmgaml.m

Smmfmmmﬂﬂlﬁemmm&w%hwﬁdmwhﬂ

advanced their cladms of legal rights in cur salion’s political and legal p The NAACF has championed

hwmdmwmmmmmmwmumm
legielatures, on 3 nelicmal, Matc and Jocal kevel

¥ The Joim 51 was ralerad by directive of the Naiicnal Bogrd of Dire oo July 7, 1951 ot the
E2nd Annual National Cosvention in Houston, Texas.
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in public office.” The Washington Bureaus report was presented 10 the members of the
NAACF: National Board of Direclors and it was considered at a special meeting of the
Board on July 31, 1991. At that time the National Board voted by a margin of 49-1 o
oppose Judge Thomas' nomination on the grounds that it “would be inimical o the best
interests of the NAACP."
Justice Marshall's Replacement
When Thurgood Marshall was nominated 10 become an Associate Justice of the
Supreme Court, he enjoyed the overwhelming suppan of Alrican Americans. By no means
was race the only faclor that generated African American pride in Thurgood Mamshall! The
NAACYs national publication, The Crisis. set forth the views of many in the African
American community:
“The nomination of Thurgnod Marshall (o become an Azsociate Justice of the United
States Supreme Court represems an historic breaktbrough of transcendent
significance, It is not merely that Mr. Marshall is the first Negro to he salected w
serve at the summit of the nation's judicial stroeture. It It also that he achieved
patfonal eminence as the No. 1 civil rights lawyer of our tmes ~ the Special Counsel
of the Mational Association for the Advancemen: of Colored People sand the
Director-Counsel of the NAACP Legal Defense and Educational Fund  As such he
was in constant baule againsi entrenched tradition and archeic laws, emerging as
victor in 23 of 25 encounters before the Supreme Court...™
Justice Marshall's retirement feom the Court would have significance for the nation
0o matier when it occurred. His departure at this time in our nation's history, however, Is
especially troubling 1o many Africen Americens becanse it cold accelzrule the conservative
shift in Supreme Court doctrine an civil rights, habeas corpus, and individnal libervies which
bas been evidem now for the past two werms of the Court.

4 "Asociais Justice Thorgood Marshall', The Crisia, Vol 74, No. §, July 1967, p282.
13
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Synopsis of Judge Thomas' C:

Judge Thomas is a 1974 graduare of the Yale Law School. He obtsined his
undergraduate degree from Holy Cross College. He also spem a year in a Missouri
seminary considering the priesthood.

The 43-year old Judge Thomas began his legal career as an assistant artorney general
in Missouri under then - Atlorney General John Danforth (now the seniar Senatar from
Missouri) where b handled appellate matters on lax and finance issnes. He later worked
for the Monsanto Co. in St. Louis, Missouri. In 1979, he joined the staff of Senator John
Danforth (R-MO) a3 a kegislative aide handling energy and environmental manesrs.,

In May, 1981, Clarence Thomas was appointed by President Ronald Reagan as Asxistam
Secretary of the United States Departmem of Education’s civil rights division

In 1982, he was confimmed as Chairman of the Equal Employmeny Oppormanity
Commission (EEOC). The MAACP did not then oppose his confirmation. When President
Reagan renominated Clarence Thomas to another [onr-year term in 1986, the nominee
faced seripus opposition from & mumber of groups, including the NAACP®, Nonctheless,
he was confirmed 1 a second term,

Fresident Bush appointed Clarence Thomas to the United States Court of Appeals
for the Diswrict of Columbia Circuit in February, 1990. The NAACP neither oppased nor

endorsed his appointment to this position.

% RAACP Resolutions, 7hh NAACP Annmal Mational Convention, Baltimore, MD (Jume 29 - Joy 3,
1984}, Resolution #4 “Call for Resugnations. Sec gho, leners dated July 72, 1966 from Althes T, L Simomons,
then Director of the Washingion Burcau of the NAACP 10 members of the United States Semate, orginy Uetan
lo volc againsd reconfimnation.

14
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Basis for NAACP's Concerp

This NAACP repon reviews Clarence Thomas' tenure as Assistamt Secretary for Civil
Rights at the Department of Education, bis chairmanship of the Equal Employment
Oppormunity Commission, his judicial opinions and his speeches and writings. From May
1981 to May 1982, when Judge Thomas held the mantle of responsibility for the Departmant
of Educadon's Office of Civil Rights, he led a regressive effart w0 undermine Tide VI, Title
IX and the policics through which the federal government had sirengibensd and exiended
the constitutional guarantees of equal educational opportunily established by Brown v,
Board gf Education and i progeny® The Thomas tenurs left a legacy of iniliatives and
neglect thal threatensd to reverse more than a geperation of progress toward equal
educational opportunity for the nation’s youth (See Chapier 5).

Judge Thomas' record of enforcement of existing law, management priorities and
policy making pronouncements while he was EEOC Chairman, particularly during hix
second term, came under aftack by members of Congress’ and cvil rights groups.
Moreovez, Judge Thomas' handling of age discrimination cases while at the EBOC has been
sharply criticized®, The NAACP found Judge Thomae' record of enforcement at the EBOC
especially troubling (See Chapier 4).

' ﬂulﬂumcmf“ Equal Benph Oppartanity Commiccins from Rep. A

Hawkimg, Cha oo Education and Lebor, April 23, 1985.
8 humwsemlmphmmmr" m, Scoeis Judichery Committer, wnd Semtor
Strom Thormood (R-$C), from (he Amerd of Retired Persons (AARP), Jussary 26, 1950,

Februnry 1, 1990; February 15, 1990,
15
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Judge Thomas' brief Lenure dn the Courl of Appeals for the Distriql of Colombia
Cireuit provides littke enlightenment as to his fundamencal belists on care constitutional
questions —- including questions involving principles of equal opportunity or the use of race-
based remedies to comrect past discrimination. The relatively few opinions he bas wrirten
or joined while on the bench do not exhibit strong evidence of his ideological persuasian
(See Chapter 5).

In speeches, wrilings and interviews, Judge Thomas bas left litlle doubt about his
strongly-held conservative views. Judge Thomas' conservatism, for inswance, generally favors
2 governmant's interest aver an individual's. Conservative judges temd to strictly construs
the Constitution and federal statutes, and generally leave 1o legislators the establishment of
new rights or remedies for societal problems. This approach to civil rights lew bas had
profoundly negalive implications for the broad political interests of African Americans
throughout cur history (See Chapter §),

Judge Thomas' announced positions on remedics for dlscrimination in education and
the uses of affirmative action 10 remedy the effecis of balh past and present discrimination
in employment are especially troubling. Several of Lhese stacements are fundamenrally at
odds with policy positions taken by the NAACP;

Affirmative At

In & two-part NAACP exclusive interview with Clarence Thomas, which was reported

in the The Crsis, then-EEOC Chairman Thomas explained his opposition o

affirmative action;

“Why am ) opposed to affirmative sction? The primary resson T am opposed to it
is that I don't see where il sotves any problems. As a lawyer, [ donl legally see how

it is going to be supportable as a socal policy for a sufficient period to help black
people. We have to ait down and think about the effects of it in the employment

1€
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arena, when we talk about policies that are race-cortclous, —-particudarly the quota
sotem.® [emphasis added]

Judge Thomat, as chairman of (he Equal Employment Opportunity
Commission, said it is just as "insane” for blacks 10 expeci relief from the
federal government for years of discrimination as it it Lo expect 3 mugger 1o
purse his victim back to health,

"Uhimarely, the burden of your being mugged falls on you. Now, you don't
want it that way, and I don't wani it that way, But thats the way it
happens..ﬁBefure affirmative action, how did I make it?" asked Thomas, who
is black ™

The NAACP, of course, has sipported both self-help initiatives and affirmative action
as remedies agning socletal discrimination.

Goals and Timetables
"[American business} has a vested interest in the predictability of goals and

timetables....{Tt] makes your jobs easy and neat, but it's wrong, insulting, and
sometimes outright racis.*"

The NAACP has supported goals and timetables for meaningful remedics
inati

"It is preposterous to think Lhat by spending so much ensrgy in opposing as

decent and moderute a man as Judge Robent Bork that this {civil rigins)

establishment was nctually protecting the rights and interess of black
Americans ™

The NAACP opposed the nomination of Judge Robert Bork to the Supreme Court

* "1 Am Qpposed to Affirmative Actson?,” Interview with Clarence Thomas, Chairman, EBOC, by Chester
A. Higgina, Sr., The Crisis, Macch, 1953, wol 90. No. 3 {the: lirsl part, “We Are Goung to Enforee the Law,* wat
published io the February, 1983 edition of The Critn.

¥ Admiraration Auks Blwcks 0 Peod for Themscives,” The Washington Pol, Deccmber 5, 1983, pAl,
pAL

" Addresging the FRO Committee of the ABA's Lahor aod Employmenl Law Scclion, Palm Beach
Gurdens, Florida, March B, 1989,

2Sprech:  Remarks of Clarence Thomas, Chai Equal Employ Opportunity Commission,
Clarcmonl Mceana College, Ck o1, Califirnia, Ni bes 18, 1987,
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In light of the longstanding principles of the NAACP and our conocemn far the future
of our nation, the final decision on the suilability of any successor to Justice Marahall must

be made with care and deliberation

18
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IL. The Impartance of sﬁp'mmr. Comrt .
Nominations to the NAACP --

3

%

As the final arbiters of (the¢ American conslitulional sysiem, the Juslices of the
Supreme Coun collectively exercise an influence on the destiny of America unequalled by
amy other branch of government.” When the NAACP was mill in its infancy, two
impartant legel victories in the Supreme Count had much to do with shaping the
Association's institulional view on the imporiance of the Supreme Court In 1915, the
Supreme Count ruled Oklahoma's "grandfather clause” unconstituional™ and, two years

later, the Court invalidated & Louisville ordinance requiring residential segregation.™

o a moat imporiant sense. the Supreme Courl is (be mation’s balance wheel  As Jumice Robert H.
Jackson dated:

lu & society in which rapid changes tend to upset all equilibrium, the court, without excocding
ils own Emited powers, mit #rive to maintain the great system of balances upon which owr
frec government is based. Whether thess bakances and checks arc escential to lberty clsewhere
in the world is beside the point; they are indispensable 10 the socisty we know. Chief of these
balamess are  first, b the E: ive and Congr second, b the ceniral
government and the Stares; third, besween state and stare; fourth, between authority, be it state
or national, and the Liberty of the citizen, or berween the rule of the majority and the rights of
the: individusl.

“  Gging v, U3, 238 US, M7 (1915). Under the “grandfatber cause”, which was a part of & 15¥)

d w0 the Oldal siale congtitetion, a person could becme & registered voker if he had sorved s
the armics of the U5 or the Confederacy, or was a d dant of such a persan, or had the right 1o vors beforo
1867, This method of disqualifying blacks was so cffective that other sowahern siatey irvrted 1he clance in (heir
conslitutions as well.

5 Buchagan v, Warlcy, 245 U.S.60 (1917). The Lomisville ordinance, which besame effactive bn bay, 1914,
was enacted to resirict minarities to Fve wilbio ceviain boundaries
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1t is unsurprising, therefore, that the NAACP has & long historical record of carefully
scrulinizing the social, political, and economic views of the Justices, as well as their jodicial
philosophies, in delermining whether they should be nominated to the Court and
subsequently confirmed by the Senate.® As carly as 1912, for example, the NAACP
opposed the nomination of Judge Hook 1w the United States Supreme Court because of his
views On race issues and other matlers. Based on tbe NAACPS vigorous oppaosition,
President Taft withdrew Judge Hooks' nomination.

In April 1930, when President Herbert Hoover nominsted Judge John J. Parker to
a vacancy on the Supreme Court, Walter White, acting secretary of the NAACP, ordered
a promp investigation of Judge Parker's record.”” The inguiry revealed that while runming
for governor of North Carolina in 1920, Judge Parker had approved of Liweracy and poll
taxes for vorers and had also approved of the “grandfather clause” which the Supreme Coun
had declared unconstimtional in 1915. The NAACP launched a successfnl national
campalgn to block Judge Parker's confirmation, which was rejected by the Senase by a vote
of 3-41. "The first national demonstration of the Negro's power since Reconstruction days,”
the Christian Science Monitor said of Parker's defeal.

Twenry-five years later, afier the Supreme Coun’s landmark decixion in Broen v,
Board of Education™, Judge Parker led the judicial resistance to integration in Brigge v,

' Richard Khiger, Simple Jpatice, (New Yok Rundom House, 1975), pp. 141-142
™ Brown v, Board of Education of Topeka, 47 US.€3 (1954); 19 US. 294 (1935).
20



Ellioll in which he wrote:

It Is importam that we point out exactly what the Supreme Court has deciled and
what it has not decided...[A]ll that it has decided, Ls that a state may not deny Lo any
person on sceount of mce the right o atend ary school that it maintains. This,
under the decision of the Supreme Court, the state may not do directly or indirectly;
but if the schools which it maintains are open to children of all races, no violation
of the Constitution is involved evan though the children of different races voluntarily
anand differem schools, as they attend different churches MNothing in the
Constimtion ar in the decisions of the Supreme Court takes away from the peaple
Lhe freedom w choose the schools they atiend. The Constitution, in other words,
does not require integration. It merely forbids discrimination. It does not forbid
such segragation as ocours as the result ofvaluntary action. It merely forbids the use
of governmental power to enforce segregation.'”

The Briggs dictum was intended 10 offer eld and comfort Lo segregationtss and 10

those who wanted to undermine the mandate of Brown. Fortunately, Brown prevalled over

Briges but if Judge Parker had been elevaied o the Suprems Court, would there hive been
Brown?

More recently, the NAACP oppused the nomination of Judge Robert H_ Bork to the

Supreme Coun because of his previous judicial recond and opposition to NAACP policy on

civil rights matters,

At the NAACFs T8 Anmuel Convention, the delegntes unapimously adopted o

resolution of opposition to Judge Botk, which gaid in part:

"...Ihe confirmeation of Judge Bork would place on the High Court a justics who does
not feel consurnined by precedent and who has favored a congressional (limit
odL.school desegregation techniques. [Tihe Supreme Court is o important in our
thrust for equality and justice to permit us o sit idly by and watch » whole line of
civil rights and liberties [cases] be threatened by the appaintment of & Justice whose
ideological orientation would deprive us of the gaing achieved in the last twenty
years.®

152 P. Supp. TH,77T (DNC. 1935).
21
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Now therefore be it resolved, thal the NAACP launch an all-cut effort to block the
confirmation of Judge Bork™®

The NAACF initially took no position on the nomination of Judge Douglas H.
Ginsburg to the Court. In a slatement issued shortly afier Judge Ginsburg's pamination to
the Coun, Dr. Benjamin Hooks, Executive Director of the NAACP, stated, "At this point,
we do not kmow enough about Judge Ginsburg to make a decision on where we will stand
on his nomination. We are researching his record in the zame careful way we did with
Judge Bork and will do with any nominee to the Court Only then will we take a
position !

The nomination of Judge Anthony Kennedy wus handled similarly.? Ultimately,
the NAACP did not oppose the nomination of Judge Kennedy.

The NAACT took no position hitally on the nomination of Judge David Souter wo
become an Associate Justice on the Supreme Court. Because so little public information
was known about Judge Souter, the NAACP dedided to withhold judgement, and elecmd
instead to await the outcome of the Senate Judiciary Committe¢’s hearings and o review
Judge Souter’s public record. The NAACP did argue, however, that Judge Scuter "mnst

uffirmatively demonsirate an unwavering respect for individual rights, for the progress that

®  Resalutions sdopied by the 78ih Annual Nmional Convemtion of the HAACE; New York, New York;
July 59,1987, Emergency Resolution « Text of Bock Resobation

LA by Dr. Benjamin L. Hooks, on the Nomination of Doughas HL Ginsburg to Lbe Supreme
Court; Ocuober 30, 1997,

2 Sumtemend of Bengamin L. Hooks, LOCR Chairperson and Ralph G, Naat, LOCR Expoutive Direcor,
Regarding Lbe Amthany K dy Sap Court Hominalion Hemrings, Wi bex 20, 1987,

n
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has been made, and for the Court as a forward-looking institution.™®

After a review of Judge Sourer's 1estimony before the Senate Judiciary Comumiti=e,
the NAACP opposed his nominztion to the Supreme Court,™

The NAACP also oppased the nomination of Justice Willlam H. Reboquist 1o
become Chief Justice of the Supreme Court and the nomination of Judge Antonin Scalia
to bacome an Associate Justice of the Court®

Some have asked whether the NAACP's decision to neitber endorse nor oppose
Clarence Thomas for a seat on the Court of Appeals should somehow preclude us from
taking a position on his confirmaton to the Supreme Coun? The answer, unequivocally,
is "no"

The NAACP: decision neither 0 oppose nor endorse Judge Thomas' Count of
Appeals appoiniment in 1990 was both a reflection of his troubling record at the EEOC --
& record which had prompled an earlier call by the NAACP for his resignation as Chairman
of the EEOC® - and a concern about the difficulty and justificadon for attempting o stop
hiz confirmation to a kower court position based on that recard,

Moregver, an individual's suitability for a lower federal court appoimtment does not

automatically qualify him for a seat on the Suprems Count. As the nation's "particular

n Sex Lener to Seastor Joseph Biden, Chairmas, Scnale Judicary Committee, from NAACP, o ol
Augest 3, 1990,

®  Sturmem by Dr. Benjamin L. Hooks, Excewtive Direcior, HAACT om Nomington of Judge David
Somter to Sepreme Court, Seplember 21, 1990

B Desolntions adopeed at the 77th Ananal National Cogveation of the NAACP; Baltimare, MI; Juse 2 .
Tuly 3, 1965

®  NAACP Reslutiom, Thb NAACP Aaoual Natkmal Canveation, Ballimare, MD (June 29 - Juoly 3,
1986), Resoletion #4 "Call for Reuiguation”,

n
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guardian of the terms of the written constitution,™ the Supreme Coun has become the
most powerful court of the modern world era. It can owverride the will of the majority
expressed in an act of Congress. 1t can forcefully remind a presidem that in this nation all
persons are subject to the rule of law, It can require the redistribution of political power
in every state of the Union. And it can persuade the nation's citizens that the fabric of their
society must be rewoven into new patterns.”®

The slgnificance, range and complexity of the issnes which are considered by the
Supreme Court, and their potential impartance to Lhe resolulion of society's most complex

problems, makes the Supreme Court appeiniment distinct.

he A i s gemacy {Berketey, CA: Universaly of
Cﬁmhmlttmld_ﬂew?uth&phmlﬂ!).m

*®  The Suoteme Court and Uis Work, Coogressionsl Qruarterty los. (Washingsom, D.C), 1981, p.L
24
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During Clarence Thomas' tenure as Assistam Secretary for Civil Rights al the
Department of Education from May 1981 unlil May 1982, he spearheaded an effort w0
undermine the Department’s compliance with a 1970 federal court order to implement
desegregation and assist Black colleges and a 1975 court order (o prompily investigaie race
and sex discrimination complainis and conduct compliance reviews. These actions raise
serions questions about his commitment to faithfully execute the laws of the land,

particularly on issues that are so central to the NAACPS mission™

B The civil nights offce of the Edueation De is ible for enforcing Title VI of the Chvil
nmmalmdmmdmmammmdxm nuwmmm
naritulicon that disciminaic oo the basis of race, sex, haodicap and age do mot roccive student aid, Chapier 1
grants and other federal funds. numfederdfmmalmmuamndamd:wmequl
Wlmry[mnqunlirysdmmmlhelﬁmuhod 3,200 asd universitics, 10,000

Y {for-profit sehools for career preparati ‘mdolhutypuo(mmmchuﬁbrm
l.illmml.hu recrive Education D:pnne:mfulds.

¥ For inslance, urheﬂﬁ.liAmmlNMCPf‘ ion held it the Washisgron, D.C. L Juot M,
1675 and July 9, 1974, i 2 piead the. Following 51 of Poliey:
Access to an cqual educational oppartunity asd qualicy cducation are affirmative goals
of our Association
We reaffirm ouwr i wi d edncasion for all cb and oondsnm tae
wmlrmmemmby?du'dm,hﬂlom&hmddhnwmw
school & of public opinion. We demund Lhai the scakes be

hlhrndmlhh&dlhl@lﬂwhomhdqdubdmdmhila
descgregated finicgrated setting rathes than on the side of recalehirany school offlclaky

F L)
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The coun orders, which had been promulgated as regulations of the Department of
Health, Education and Welfure and published in the Federal Regisiar in 1978, made dear
that insutwdons which received federal funds must do more than just edopt
nondiscriminalory policies; they must take affirmative steps, induding eliminating duplicaie
programs and enhancing the resources and programs of Black college.! For example, on
the basis of the court orders, the Black community in Oklahoma was able w keep Langston
University open and to expand its operations despite several state government attempts to
close it,

Under Clarence Thomas, however, the Education Department hegan negotiating with
slates to accept plans which pave the siates free rein to determine whether desegregation
had been achieved. For example, the Depariment settled its case against the state of North
Carolina by ignoring requirements of the court order.®

In the spring of 1982, women and minority plaintiffs brought contempt proceedings
against the Department of Education for refusing to investigate discrimination complaints

and perfarm compliance reviews in a timely manner. The Education Department argued

Wathulfmdumwbrmches.mhmﬂmduﬂepchpeuwmmy
legal andfor ed J means Lo k the rade of schowl desegregation and impeove the
quality of cdwcation.

[Scc also, NAACP Resolutions Regarding (A) HEW, Titke VT, and Sebouls In the South {63rd coav. rex. 1967
(B} HEW, 'l‘IdaVI.ndemlsinrhSoulh(Mcommlﬁs}-(C)HEW‘l‘ileVlndhhch
Marh and West (63rd com. rea, 1972); (D) Federal Enh i Legistation (68th comv. rea. 1977);
and (E) Survival of Poblic Education {73rd comv. res. 1982).]

¥ Critzria Speciying the Ingredicnts of A Je Flans (o Descgregate Stafe Sysiems of Public
Ed {prepared p toSemdSupﬂemcuﬂ&del),mmmF&muﬂ(lm)
e Leaer dated February 12, 1982, from Anhor 8. Fleaing, Chainman of the US. Commichon ou Civil

Righis, writing for the Commiss 1o the H bit Thomas F. O'Neill, Jr., Speaker of the Home of
Representstives, Washisgion, D.C. p. 7.

%
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that they did not need court supervision
Clarence Thomas testified that he just did not think investigations could be doae in

a timely manner as required by the court. He had a study underway but he did not know

when it would be completed: “The Adams time frames study, which is designed to ferret out

the time frames with the degree of specificity that you are requiring, is incomplete at thic
time.™
He also made the following admissions:

Q:  And aren't you in effect — But you're going ahead and violating those lime frames;
isn't that true? Youre violating them in compliance reviews on all occasions,
practically, and you're violating them an complaints most of the time, ar half the
time; isn't that true?

That’s right.

Q:  So aren't you, in effect, substituting your judgment as to what the policy should be
for what the court order requires? The court order requires you 1o comply with this
90 day period; isn't that true?

That's right....

Q. And you have not imposed a deadline [for en OCR study concerning lack of
compliance with the Adams order]; is that correct?

I have not imposed a deadline,

e

And meamwhile, you are violating a court order rather grievously, aren't you?

A Yes™

Following the Clarence Thomas testimony, Judge Prait found that the order 1o

» Tmhpnyo{ﬂaru_mﬁmh:hlllﬁﬂp?ﬁbmﬁimdﬂamﬂmhm

*  Teuimony of Clarence Thomas, Jupra.

27
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imvestigate and engage in compliance reviews speedily "had been violated in many important
respects and we are not al all convinced that these violalions will be taken care of and
eventually eliminated without the coercive power of the Courl.” Judge Pratt ruled that tha
order would remain in effect.

Judge Prart’s comments about Clarence Thomas are very instructive. He contrasied
Thomas' non-performance with that of his predecessor, David Tatel, saying "I contrasied
Mr, Tatel on the one hand, who was sitting in the same pasition Mr. Thomas was four years
ago of four and a half years ago, with Mr. Thomas...and it seems the difference between
those two people is the difference between day and night™

Judge Pratt also noted that, prior to the Thomas term, as a result of a lot of hard
bargaining, "time frames were wemporarily suspended and cerwain serious efforts were made
to eliminate the complainis backlog, and all that type of thing." However, under Clarence
Thomas "we have almost come full cycle. [t seems 1o me, Mr. Levie (counsel for the
government), we've gotten down to the point of where, with the change of administraiion,
sure we've got Title Y1, and these other statuies, 504 and Title IX, but we will carry those
out in our own way and according to our own schedule. And that's the problem that I
have.”

Because of Thomas' inaction, the federal government contimed to ignore complaints
that students were being exctuded from education programs; assigned to "special education®

classes inappropriately; and, refused admission, suspended or expelled from school for

B WEAL v Bell Civil Action No. 74-1720 March LS, 19, The Couwt's Findings of Fact aad Conchysion
of Lew,

* WEALY Bgl gupra,
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invidions reasons. In shar, the federal funds continued 1o ow.”

As Judge Prat predicted, Clarence Thomas was just a "bird of passing™ By May
1982, he was confirmed as Chair of the Equal Employmenm Opportunity Commission
{EEQC). The weakening of civil rights protections during the Clarence Thomas tenure at
the Department of Education,® represented a ighm from the full, fair and faihful
execution of laws governing equal educational opporiunity and was a disservice to the
Alrican American community. The Thomas tenure left a legacy of initiatives and neghect
that threatened to distnantle the erucial federal civil rights effort in education and 10 reverse
more than a gensratian of progress toward equal educational opportunity for the nation's
youth.

Clarence Thomas did nothing to further the cause of higher education for African
Americans and he failed to implement provisions that would bave funnelled millions of
dollars into the historically Black colleges. Indeed, because of sieps taken by him and
followed by successor appoiniess of the Reagan Administration, Black colleges and
universities have seen their funds from the state governments drastically cut and steps taken

o make them noncompetitive in every state in the South.

¥ Simements by Judge Pract in respoase 1o Closing Arg of Defendamts, March 14, 1982 Civil Action
No 509570 in WEAL v, Bell and Adams v, Bell.

®  Sudge Praify in resp to Ching Arg of Lhe Defendunt”, p4, WEAL v, Bel] sad
Adama v, Beli,

¥ Some gfforms by ihe Deparovent of Education tn weaken cihvif righis proteriions wery bocked b the
Depastwrent of husire found ctem o be incorlsens with tor om. The Dep of Eduation bried e I
fram all ias il rights requs ove 3,500 p dary imtitusions sesinied by Federal student aid, again

try prevem @ our rufing that may uphold its enforcement responsibilitics [acoarding 1o 3 Febrwary 12, 1967 letter
to the Homoreble Thomas P. O'Nell from Arihor S, Fleming, Chairman of the Usited Staies Comuizgion om

Chvil Righta, p, 12).
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The path Clarence Thomas trod led inexorably to the increasing budget reductions,
admizssion constraints and other impediments that strangle Black public colleges and
universities today. It led 1o the 1988 announcement by William Bennett {then-Secretary of
the Depanument of Education) that the southern states were all in compliance and bad
desegregaied higher education.

Importantly, these decisions are ai the hean of the issues in the Missizsippi higher
education case that the Supreme Court will decide in its pext term ¥ Clarence Thomas,
whose enure at the Education Department helped 1o erode the leverage tha Black collegeas
and vniversilies had gained, could be on the Supreme Court w ratify his neglect of these
Institutons, should be be confirmed.

- The Supreme Court bas agreed Lo decide whethor Mississipp is required by eithey Ve United Scates
Constitution or koderal civl rights laws to do mone than mod official segregation o its poblc wiversities. (The
qmdaMMmemwmmumumnm
Lowizizne, Kentucky and Tes). Upited S :
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© IV. TeRecodatths v .
Equal Employment Opporinnity Commission: . .

In May 1982 Clarence Thomas was confirmed as Chairman of the Eqoal Employmem

Opportunity Commission (EEOC). The EEOC is responsible for enforcing federal Law

.guara.meeing equal employment opponunity, including provisions remedying age, sex,
handicap, religion, national origin and race discrimination.

The EEOCs policy is made by five commissioners who are nominated by the
President and confirmed by the Senate, The chair not only is the spokesperson, b is alse
responsible for the overall management of the agency. There is also a general counsel
confirmed by the Senate who is responsible for the litigation program of the agency.

It appears that Clarence Thomas built on his record at the U.S. Department of
Education’s Office of Civil Rights by ignoring his responsibilites, complaining about the law
he was required to enforce, and allowing discrimination complaints tu go unanended at the
EBOC, The result was an officeholder who seemingly pleased his presidential sponsors who
were apparently not interesied in strong enforcement palicy. Clarence Thomag' record at
the EEOC led directly to his pomination to the Court of Appeals and to the United States
Supreme Courr

Judge Thomas' management priorities while at the EBQ(\:appea.r at best strange: ln

view of his repeated emphasis on making individual victims of discrimination whole."! As

# gee EEOCS Policy Simement oo Remedies and Relef for Individnal Cases of Unlawliol Discrimination
{February 5, 1983).

|
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he xaid in 1985, "In the past the Commission has chosen to concentrale on prospective relisf
in the form of mumerical goals and timerables, rather than full relief for the party actually
filing the charge. [ And it ironic that anyone would put a policy in place which provided lLess
for those who were artually hurt than for those who ay have beon hurt as a result of
historical eventa™ Despite his protesuations, Judge Thomas ill served the interests of
individoal, identifiable victims of discrimination as well as those who belong to groops who
were the victims of both past end present disarimination.

In cnngrussionz;l bearingy, Clarence Thomas established a patlern of complalning
ahout his agency not being organized or not having the resources to perform the
investigation of complaints end the enforcement it was required to do under law. He noted
that he abandoned the “Rapid Charge™® processing procedure in use at the agency, citing
a 1981 General Accounting Office {GAO) report that wondered whether it might thwan
efforts 10 end discrimination by over-emphasizing settlements. It should be noted, however,
that he put no procedure in place that provided more expeditious settlements for the victims
of discrimination.

Instead, during each year of Clarence Thomas' tepure, the backlog at the agency
increazed. In addition, a substantial portion of charges reviewed by the GAO during the

Thomas Administration were closed without full investigations.™

2 5oe. Remarks of Clarence Thomas, EEC Law Scminar i Pirisbargh, PA (May 2, 1989).

* The Rupid Charge Processing System inilised by Thomas' predecessors enconraged setilament only ia
smnll individoal cascs wot seitable. e Brigathon

“"EEOC and Stare Agencien Did Hot Fully evestigaie Discriminstion Charges,* GAD Report/HRD-89-11,
Ocrober 1953 [hereinafter ced m "GAO Repon).

n
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Al the bepinning of the Reagan administration (1980), 43% of new charges et the
EEQC resuited in a setdement The average benefit was at least 34,600, By November
1982, only one-third of new charges filed resulted in some kind of serdement the sverage
benefit was down to $2,589. The length of time (o process an individual charge had also
Increased from 5.5 mombs to 9 months — almost twice as long as the previous year,®

Ower the years of Clarence Thomas’ tenure at the EBOC the complaims backiog
grew. Thomas's policy of requiring full investigation of every charge, and an appeal of "no
canse” findings from districr directors (o EEO(; headquarters for anotbher review, meant that
hardly any of the complainis filed ever got any anention at all Between 1983 and 1987 the
backlog doubled from 31,500 to appraximately 62,000 complaints *

As a result of continuing concern in Congress and among civil rights advocatas
regarding these problems, Chairman Augustus Hawkins (D-CA), Chairman of the House
Cormmirtee on Education and Labor, subsequently joined by ecight other members of
Congress, requested in April 1987 that the GAO condud a comprehensive study of the
Agency's enforcement activities and adminisirative procedures

After investigating sin District offices and five State agencics which were under
contract with the EEOC to invesligate discrimination charges, the GAO released its report
in October 1988.7 The GAQ found that 41-82% of the charges closed by ihe District
EEQC District offices and 40-879 of charges closed by the comuract State agencics had not

“l
“l
4?u
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been fully investigated Moreover, the backlog of charges still 10 ba imvestigated had
increased substantially.

By the end of fiscal year 1984 ~ the first full year of Chairman Thomas' alleged
policy of full investigation of all charges - the becklog hnd increased o 40,000 cases. The
number of charges had remained consiant over this same period. By the end of fiscal year
1987, the backlog was approximately 62,000 cases with a slightly lower intaks than the
previous year.™

The GAQ revisw was undertaken in large part to deverming what impact, if any,
Chalrman Thomas' philosophical views might have had on compromising EEOC Geld staff's
enforcement activity.

The GAD findings are imstructive in this regard. First, the GAQ found that lerge
perceninges of the charges dased by EBOC Disirici Offices and $tate Fair Employment
Practice Commissions with no-cause determinations “were not fully investigated™ In
making thls determination, the GAO first asked the EEOC o delinaate for it the elements
of an eppropriate charge iovestigarion. Based on the ariterin provided w0 the GAO, the
agency determined that critical evidence “was not verified in all 11 of the offices in at lean
40% of the charge investigations.™ As the GAQ report noted further:

AmrdmgtoEEOCs Director of Program Operationz, the verificadon of evidence

is particulerly important to determine whether an employer has omitted certain
informauon that might adversely affect its position on the cherge. Investigators

"W
‘i
bl '3
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frequently accepted employer-provided data without verifying its validity.™

Second, the GAO noted that the next most common deficiency wag the Commission's
faiture to interview relevant witnesses. As the GAOQ noted:

Tiin all 11 of the EEOC and FEPA offices we reviewed, we found charges that were

closed although investigators had not interviewed relevant witnesses who bad been

identified by the charging party, employer, or imvestigator.®

Third, the GAO found the EEOC frequently failed 10 obtain information on similarly
sitvated employees which was critical to the investigation of charges alleging disparate
reatment. Although almost all of the charges it reviewed were based on this allegation, "in
five of the eleven EEOC and FEPA offices we reviewed, we estimate that at least 209 of
the disparate treatment charge investigarions did not compare the charging party with any
similarly situated employees or with all of those who were identified as similarly situated =

Finally, and of particular imporance, the GAC specifically noted that EEOC
imposed quantitalive production goals ereating an incentive among its investgators o
complete a cenain number of cases. As \he repom staved, Tinvestigative sealf in four of the
six offices we reviewed said they were sill required to meet headquariers-cstablished
production goals, or face some adverse action such & a kew performance ratng” The

reporl noted fonher that:

"M
e -8



"[Mn one EEOC District Office, some supervisors commented that they frequently
placed more emphasis on meeung their quantitative goals than adhering 1o the
Compliance Manual requirements for investigations.

The General Accounting Office reported in October 1988 that the Commission's full
investigadon policy did nothing except create confusion among the staff about when an
investigation was complete, In many instances the swaff simply closed cases without any
settlement.

In response to these and other criticisms, Chairman Thomas labelled the GAQ repon
*a batchet job." In an inerview with (he Los Angeles Times, he snid (hat "it's a shame
Congress can use GAO as a lap dog 1o come up with anything it wants..." Most of these
negative policies which were disclosed through the GAO study persisted throughout his
tenure a8 Chairman of the EEOC.

Meanwhile, as people complained about not being hired, or promoded or losing their
jobs because of discrimination, Chatrman Thomas continued blithely w tell the
apprapriations committees about his satisfaction with the way things were golng ar EEOC,
When the House Appropriations subcomminee asked about the 1988 GAO report,
Chairman Thomas criticized the report’s "methodology.”

He also told the subeommiriee in 1989, seven years after be became EEOC
chairman, "Never did we say that we could accomplish that overnight and never did we say
we were perfect.” Chairman Thomas continued, saying, “But I have not seen, even in the

GAOQ report, any effort fortheoming to finance the agency in a way that it can do the things

4 w3l
% The Los Angeles Times, Ociober 11, 1988,
3%



84

necessary, improvements in the library, the necessary improvements in personnel, e
Chairman Thomas' interest in helping individual victims was not evidemt in his procedures
for handling complaims  Large numbers of people who complained to his agency obiained
no rellef and did not even have their cases investigated.

In policy direction and leadership Clarence Thomas operated conslsient with his legal
mandale for over a year at EEOC. He supponted affimative action in a 1983 speech.™
At that time he noted *it is settled that, as a matter of law, affirmative ection including the
use of numerical goals, may be used in appropriate circumsiances.™

In testimony befere the Honse Subcommittee on Employment Opportunities on April
15, 1983, Chairman Thomas agreed that affirmative aclion relief was proper not just for
identifiable victims but also as a group remedy in discrimination cases.

Congressman Hawkins asked him:

Suppose there is a case in which specific discriminatgry practices are
identified, such as in disparate treatment cases for example, in which women
are denied entrance into certain training programs, or in cases where
indefensible low numbers of minority employees are promoted 10 bank officer
potitions, in such cases the discriminatory practice is clear and overall liability
can be assessed. However, it is absohutely impossible w identify the individual
victims of discrimination a5 distinct from the affected classes. Now in such o
hypothetical situation, would Tide VII of the law recognize formula relief?
Thoinas: It is our view that it does Mr. Chairman

Hawkins:  Would you say formula relief would be appropriate for class members?

¥ Tegimony Befors the Subcommiliee on G Justice, Sime and Judiciary, Conmilles om
AWWHMNWGMZLIW)

5 Speech 1o Personnel /Equal Employment Management Conference, Depariorent of Heallh and Human
Services, November 16, 1993,
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Thomas: I would, again, [ am not the judge, but in cazes where it is impossible or
difficult to determine the precise relief that shoul go 10 the individuals,
remedies have permitied the use of formula relielk Whether or not (he
specific case that you outline would be one of those cases, I do not know. But
it 5 available in cases where it would be impraclical 10 prowide such
individual relief.”

Chairmen Thomas soon changed his public position on affirmative action in what
appeared o be an effort to conform w the views expressed by William Bradford Reynaldz,
the Assistant Astomey General for Civil Rights, in opposition to affirmative ection
numerical remedies By 1984 Chairman Thomas consislently announced his opposition to
federal laws and regulations requiring affirmative action remedies. Only when substantial
pressure was put on EEOC by the Congress did Thomas and the Commission retreal.

In hit EEOC confirmation hearings in 1986 Clarence Thomas agreed 10 change the
noncaforcemem policy. He did, however, coninus v express his opposition to affirmative
ection in the Congress, in speeches and in writings,

Chairman Thomas old the Subcommitiee on Guovermment Activities and
Transportation of the House Commitice on Government Operations on July 25, 1984:

The Chairman of the Endowment, William J. Bennett, in a letter to me but delivered

o the Washington Post and me, dated January 16, 1984, explained his opposition to

making determinations of under-representation and to setting [eraployment] goals for

Fscal year 1983 by stating that the Depaniment of Justice had declared that the

Commission exceeds its authority in seeking such information. He also said that be

believes that employment polices should not be influenced by race, ethnicity or

gender, My personzal views are consistent with Mr, Bennett's ou this issue. However,

we have viewed our statutory authority and ohligations to be at odds with such
personal views,®

* Textimony Belore Homse Sab itlee oo Eanplhoy Oppormosiics (April 15, 1983).

® Hearing befors the Sub iliee on G Activitiess and Tramepoctation of te Hogss Commines
on Goversment Operations, %&th Comgress, 161 Session 19 (July 23, 1984)
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In Jae 1985, (he s1aff at the Commitiee on Education and Labor conducted an
investigation of the effect of the implementation of recent directives relaling to goaly and
timetables and to the overall enforcement posiure of the EEOC. 'The Commitiee's
investigation also reflected concern regarding the status of case processing operations, the
use of performance standards in employee evaluations and, as noted above, the impact of
the EEOCS reorganization in 1984 on ils overalt enforcement program.

In the course of its review, Commitiee siaff learned that the Acting General Counsel
had also instructed his fegal s1aff not to seek the enforcement of goals and timetables in
existing consent decrees as well as in future ones.® This policy, although implemented by
the Acling General Counsel, was in all respects reflecive of Chairman Thomas' position
regarding the use of goals and timerables.

A [urther concern to the Commiltee wes the Fact that class aclion cases and charges
which did not identify "actual victims of discrimination” were regarded as unacceptable to
the Conenisslon. The stafl also learned that the Commission had begun evaluating charges
on & new - higher — standard of proof than the previously relied upon "reasonable cause
ta believe” test. The new standard was articulaied in a "Statement of Enforcement Policy”
dated September 11, 1984, which also created substantial confusion among EEOC stafl
regarding (he circumstances in which they could seek “full rehief,” such as back pay,
retroaclive seniority, and in general, placement of a person in the position in which he or

she would have been in, but for the unlawful discrimination

‘“Anepmmmlmmufmngmmmwmsquomm
Commission,” the House Conmmities ot Eduction and Labor, US. House of Rep
2nd Session (May 1936), o p.11.
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Among the other policy concerns was the Commissions' gpparent renunciation of the
adverse Impacy theary traditionally used w prowe discrimination and articuleed by the US.
Supreme Court in Griggs v, Duke Power Company.® This policy change, like the goals
and timetable policy, was issued orally.

Professor Alfred Plumrosen of the Rutgers University School of Law described this
process ns “government by innuendo, where responsible officials siulk in the corridors of
power, hoping that steff will intuit their desires™® Moreover, the EEQC has a policy on
goals and timetables which includes the use of poals and timetables in count decreas that
result from ltigation. That policy is expressed in the Affirmative Action Guidelines which
were adopted after notice and comment proceedings noder the Adminismative Proceduore
Act and which have the force of law.

The congressional staff also investigated 2 number of administrative and personnel
practices which were of concern to the Comminee, including 2 greater emphesis on the
rapid closure of cases at the expense of quality iovestigatons, and efforts by some District
Directors to “pad” the number of charges processed in order to present mare tevorable
statistics and 10 disguise the Commission's [ailure to do complete reviews of the work of
state and local Fair Employment Practice Agencies (FEPA)

All of these negative policles and admenisirative procedures were @ result of either

301 U5, 24 (197D).

 Hearing on EEO Eof t, Sub ince oo Employ Opg dlies, Comenittes om Ednontion
and Labor, #5th Congreas, 15t Session (March 13, 1986) (St of Professor Alfred Blomrossa) [hereinafnr
cited as “Hearingr].

* % CFR. SI5W (19%9).
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Chairman Thomas' philosophy or assumptions made by staff regarding what they percetved
be expected they do. Thomas, aware of ihese several problems, either attempted to deny
responsibility for them or to explain them away a8 necesary procedural modifications to
improve (he Agency's overall enforcememt activildes. Sach improvement never manifesied
itself in relief 1o viclims of discrimination.

While consistently assuring concerned members of Congress that the agency was not
asbandoning the use of goals and rimetables, the Commbssion published a resubmitslon in
the Regulatory Program of the Uinjted States which stated, with respest to affirmarive
action:

TThe federal enforcement agencies...turn the statutes on their heads by requiring
discrimination in the form of hiring and promotion quotas, so-called goals and
timetables, and by using rigid statistical rules to define discrimination without regard
to the plain meaning of that term.,... As Chairman of the EEQOC, I hope 10 revense
this fundamentally-Nawed approach to enforcemant of the anti-discriminavion
statuies ™

As a result of these and other disclasures, members of Congress wrote (o Chairman
Thomas on Jaruary 23, 1986 regarding the goals and timetables policy, aniculated by Acting
General Counsei Butler. On January 31, 1985, the Chairman responded stating his support
for the Acling General Counsel’s actions. In that letter he stated that the General Counsel
"has acled within the scope of statutory authodity.... [Erercise of his litigation autharivy is

not inconsistent with the... Code of Professional Responsibility, Commission policy or the

S  EEOC Resubmission to the Office of Managemem and Budges in Begulatory Program of the United
States Goverpment (April L, 1985 - March 31, 1985).
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Compnission guidelines.. which permit but do not require the use of goak and
timecables "4
In a January 11, 1986, Washington Post articke he disclosed that the "de facto poliey
(on goals and timetables) has been in effect for about & year as the Commission considers
proposed legal sattlements” Thomas told the Pgsy that "should & consent decree with goals
and timewables come before the Commisslon, it dossn't bave the voles. They simply don't
get approved.™
In 1985 Thomas lestified before the House Subcommitiee on Employment
Opportupities in a bearing called over concern about an announcersent (hat the agemcy
would no longer include goals and timerables in the comsent decrees negotisted with
employers. He told the committee that four years before, which would have been 1982, “the
first case in which we had a direct voie op that was the Beecher case, which was similer to
the Williams case, Al that time, the vote was {our 10 one, as | remember, in favor of goak
and timerables.™®
Representative Meartinez asked him:
Are goals and timetables acceptable now?
Thomas: To ms they are noL The way I read Stofis - [the Memphis firefighlers case
in which a defeat for the black firefighters was described by Bradiord
Reynokds as a “slam-dunk® far the Administration), the broad way, [ think
that goals and rimetables, as implemented, wind up eventually or resnlt In the

consideradon of race or sex, and I think Title VII on i face says thai is not
¢ be done.

% Lotter o Comgress Jumuary 3L, 1986 respoading to Congreasiomal leter (January 13, 1986).
¥ Wmhingion Post (Jnwary 11, 1985)
™ Heariogs Suprs
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Martinez:  Then il is definitely your opinion that dmetables and goals are no proper
use or a remady?

Thomaa: That is my opinion, although 1 will ot necessarily say that is shared by every
Comamnisaioner.

Chairman Thomas continned his public arguments against goals and timetables even
afier the Supreme Court made clear in 1987 that they were still permissible and his and the
Justice Depariment’s interpretation of Sigifs was wrong.® By 1989 Thomas said in a Cato
Institute publication, "Assessing the Reagan Years', that "1 am confident it can be shown,
and some of my staff ere now warking on this question, that blacks at any level, especially
white collar employees have simply not benefitted from affirmative action policies as they
have developed.™ This statement came from Clarence Thomas who was admined o Yale
Law School es a pant of an affirmative action policy and who has had a succession of
government jobs in positions that only opened to blacks since affirmative action was
instituzed.”

Chairman Thomes became adepl, in his last years at EBOC, at advancing his ant-
aflirmative action position behind a facade of interest in promoting remedies to employment
discrimination. The careless reader might think Thomas' arlicle, *Affirmative Action Goals

* Judge Thomas has openly uod ohen cricicized S decitlons regarding affirmative action
mmMMMMMWMuM“BU&“B(M}M
the Court vuled that Congress bas the power 1o coacl remedial kgisluicn.  Ses pisg, The Coto Lostimse, “Chvil
Rights a5 & Principle Yerun Civil Rights 23 an Inierest,” Assessing the Regpan Yoqrs, w 06 (1959, ’

o, et %7

7' Boe detter to the Waahingtoa Burcau feom Rizhard P. Thornell, Profeasar of Law, Howard Undversicy
School of Law, July 29, 1991 snd wpphemental sistement, dated August 1, 1991, which provide a history smd
description of the sffirmalive actiop plan mader which (larsoce Thonat was admified Lo the: Yale Law Schoal-
These & iy who provide w anslyss and & Y om the angi-aflirmative sction potitions takes by
ln@hﬂudﬂmwhﬁmmmmmwﬂdm

43




91

and Timetables; Too Tough? Not Tough Encugh” wes a strong defense of stavictical
remedies for employment discrimination,” But they would be misled. Chairman Thomas
admiued the Supreme Coun had npheld goals and timetlables and other race conscions
remedies but insisted “goals and \imetables, long a rallying cry among some who claim o
be concerned with the Tight Lo equal employment opportunity, have become s sideshow in
the war on discrimination.*™

Most complainis filed do not call for goals and timetables, said Thomss, and for
those that do, goals and timetables "are fairly easy on employers”. In addition to back pay
and other already legally permiited relief, he thought there were tougher means of
dewerrence. "One such approach would be for courtt to impose heavy fines and even jail
sentences on discriminators who defy court injunctions against furiher discrimination, To
those of us who consider employment discrimination not only nnlawful but elso & moral
abomination, such measures are aliogether bGiting" He also supponed handing "comtrol of
an employers personnel operations to a special masier” or requiring family businessss “wo
climinate the family member preference® in hiring, Al these, Thomas proposes in the
anide.

Aside from the question as 10 why Thomas did not propose using these approaches
in addition to goals and timerables as possible solutiong, his behavior made clear he was not
serious about the proposals in the article. Not once En his elght years as EEOC chairman,
nos in coundess pages of testimony before the House and Senate did Chairman Thomas

7 Yale Law & Policy Review (Spring 1987).
P
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ever propose that Congress legislate these propasals. In other words, they seemed o be a
smoke screen behind which w hide his personal disagreement with the Court's approval of
numetical remedies,” and his refusal 1 implement the law.

He coatinued, however, W express his objections regarding affirmative action in
various newspaper artickes as well as in speeches before various organizations. These
statements were 8 continuing concern o members of Congress and w civil rights advocates,

Thomas' affirmative acfion views and palicies elso placed the Commission’s
“Guidelines an Affirmative Action” aad the "Uniform Guidelines for Employes Selaction
Procedures” in question™ The Aflirmatlve Astion Guidelines specifically approve the nse
of goels and timembles to encourage voluntary compliance with Title YIL™ The principles
underlying the guidelines were based on Griggs v. Duke Power Company, which barred the
use of wests and other employment selection criteria which had a dispropostionately adverse
impact on women and miporities. Thomasz indicated that be belloved the gukielines
encouraged w00 much relisnce on stadstcal disparives as evidence of employment
discrimination,™

Chairman Thomes frequently criticized the Commission proceedings, & well =
cagzs in progress, On one occasion, he critcized the merits of a then-pending EEQ sex
discrimination lawsuit against Sears. Rocbuck & Company, sieting that it “relies almost
exclusively on the statistes.” A Sears atwomey attempied to depose Thomas beciuse of his

7 Yhe Uniform Guidelines for Employes Salection Procedures, 20 CRR_ S1S07.1 (1585).
s, 1 Labor Luwyer 261 (1985,

7 goe Blamrosen, The Binding Biffect of A
" New York Times, December 3, 1984, p. 61
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siatement. Congressman Hawkins, during hearings, queried whether it was “appropriate for
{Thomas) as Chairman of the Commission...to criticize the Commission's own case while the
case is suill before the Court™™

Although the 1972 amendments to Tille VII gave the EEQC the machanism m attack
instilutonalized patterns and practices of discrimination, the EEQC under Chairman
Thomas made litele use of this authority. Both individual and systemic charges decreased
significantly while he was Chair of the EEOC. At one point in dme, the Education and
Labor Committee was forced to work with the Appropriations Committee to earmark funds
in the EEOC approphiation (0 be used for the specific purpose of increasing the number of
systemic cases belug brought by the EEQC. On another occasion, the Committee
threalened other culs in the budget of the Chairman and members of EEOC becuuse of
their failure to pursue more systemic charges.

After sevaral news articles about the Commission's policy of focusing on individual,
rather than class charges, in March 1945, 43 members of Congress sent a letter to Chainman
Thamas expressing “their grave concern” regarding the EEQCS failure to pursue systemic
litigation. In the letter they indicated their concern that the new foeus on individual charges
and individual victims of discrimination "may be a way for the EEOC to avoid pursuing class
action cases.” Thomas explained that the Commission was not avoiding ¢lass actions, but
instead was merely attempting 1o seek "ful} and effective relief, on behalf of every victim of
unlawful discrimination, through individual and class actions, as eppropriate.”

As the Committee's investigation and repon indicated, the new policy was an

sc, The Washingion Post (July 9, I985), at AL
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immedialz and predictable failure in that sufficient resgurces simply sre never available o
pursu¢ every valid charge of discrimination fled with the EEQC ar a contracting stawe
agency.

If one considers also the significantly negative impact which Comimission policies had
on the Commission's processing of age discrimination cases and the mishandling of the
ADEA cases which occurred in 1987, it is altogether reasonable to conclude thet Chairman
Thomas did not undertake his duties in good faith nor did he pursus them in a way likely
o achieve the goals of Tile V1T of the Civil Rights Act of 1964,

During Judge Thomas' tenure, the EEOC lailed to process the age discrimination
charges of thousands of older workers within the ume needed to meet stamtory filing
requirements under the Age Discrimination in Employment Acl {ADEAY), leaving these
workers without any redress for their daims, Some 13,873 age discrimination cleims missed
the szatutory deadline. Uldmartely, Congress had 1o imervene and enact leglalation which
reinstated the claims, but the issue remains o matier of serious concern™

Qlarence Thomas was tied w a philosophy which opposed use of most of the sools
which had been effectlve in achieving non-discrimination for minoritles and women. He
effectively spem eight years misrepresenting to the Congress a commitment to the full and
fair enforcement of these [aws,

™ Zcx, Lener rom Rep. Edward Roybal, Chairman, Howss Select Commifise on Aging to Seastors Jossph
Biden and Strom Tharmosd expeessing “strosg opposition” 0 the pontination of Judgy C Thomas (Jaly
14, 1991).
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V. Articies amd Sperches:
Andnabs

Judge Clarence Thomas has a modest record on which o base an evaluation of his
judicial opinions and legal writings.

Judge Thomas’ previous litigation experience is minimat; his judicial record is scanl.
At Lhe time of this writing, only two opinions with constirutional issues attributable to Judge
Thomas are available: 1) Farrakhan and Stallings v, U.S.. 1990 WL 104925 (July 5, 1990)
where the conrt remanded the matter 1w the district court with instructions to review its
decision to exclude Reverend Louis Farrakhan and Reverend George Stallings from
attendance at the Marion Barry trial; and 2) Bovd v, Coleman, 906 F.2d 783 (1990), whare
the courl found that emtry of summary judgement in & jury triel was a harmless error even
though a possible viclation of the defendant's Seventh Amendment right to wial by jury.

But whay is published in law reviews and court repons is not the only measure by
which Lo assess the quality of a judicial nominee. What follows represents both a digest of
and commentary upon a wide veriety of documents These include articles, spseches, and
interviews by Clarence Thomas; press accounts and opinion pieces on Thomas' visws; and
a large amount of biographical data -- most of it drewn from the publithed statements of
Judge Thomas himself,

This parl of the assessment is divided into two sections. The first section is entitfed

*How Clarence Thomas Views Himself and the World" In this section we have tried 10
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articulate what Judge Thomes bas presented as his animating beliefs, his basic word view.
We believe that, by far, this is the most significant issue to consider with regard o any
Sopreme Court nominee. ' The second section demonstrates the way Judge Thomas -- the
swdent, lawyer, EEOC chairman, and federal judge —~ uses institndonal roles to realizs those

convictions.

‘When considering Judge Thomas' views as expressed in the writlen record, we believe
it important to talk both of content and affect. The “inlangibles™ of Thamas' political faith
may be more important than the ideas he has publicly espoused. By way of illustration, we
offer Thomas' enshrinement of Oliver North as an exnmple of "the feel* of Thomas'
conservalive views. ™
Thaomas' world view seems 10 rest on three intellectual pillars:

(1) Individualism - Thomas embraces a radical individualism ordinarily assoclated
with 19h century laissez (alre capitelists. This individualism informs oot only Judge
Thomas' views on economics and government regulation bul, also his understanding
aof affirmative action, constitutional rights, government assistance to poor people, and
national education polley. The individuahism of Clarence Thomes docs not merely

® o Asscasing the Reagag Yeaes. Thomas wrnte:

mmmmammWammmwm
now b Haw do we schleve this objeat? That by defrar is nill posadhic
mmwthemﬂmmwmthwwm Parily
disarmved by his atvorasy’s insitence ou avoiding cdosed scssions, the commities bext an ipnomimions
reareat before Novth's direct attack on it and, by oa, om all of Congs This showy that people,
when oot p d with di d rep ',by:hemedh.domutbeimmmadpd
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exalt the ability to overcome hardship. It refleas a distrust and devaluation of
¢ollective effort, group identity, and communal struggle,
{2) Self-Help - This may be seen as a derivative of Clarence Thamas' commitment
to individualism, but because it seems to play such a large role in Judge Thomas'
self-understanding, it has its own peculiar aspects and deserves to be treated
separately. Clarence Thomas embraces the myth of the self-rnade man. He geems
1o believe tha he “made it* through hard work and seif-discipline, and that therefore,
anyone else ean da the same, Though Thomas has occasionally shown some sense
of indebtedness ta the countless African Americans who simpgled before him, he
demonstrates virtually no appreciation for the sheer luck involved In his success — i,
natural genetic endowments, being born into a decent family, getting inlo a nurturing
grade school environment, making the right contacts, etc. Moreower, Thomas
displays little loyalty 10 or appreciation for African American community groups
which have long espoused both self-help responsibilities and government
aggistance ™

Judge Thomas appears to have even less appreciation for the irony of his
profiting from being an African American conservative. A particularly ircmic
example of this can be illustrated by remarks Thomas made at a gathering of African

American conservatives at the Fairmont conference in December of 1980, Thomas

% Thomas' speech to the Heritage Foundaion on “Why Black Americans Should Loak 1o Conservaive
Policies,” (Junc 18, 1987) is an inscresiing case ib point. The speech has an exiensive autohiographical
introduction In which Thotas speaks about the environmert in which he whs raletd, Though ¥ ovay be natursl
for Thomas to attribrute his succzas to his fine upbringing, his complete ailence on the social sireggles of Alrican
Americans is striking. From reading Clarence Thomas one wonld never gather that a civil righis streggle ever
tonk place in this counrry.

50



told an interviewer:
"I 1 ever went to work for the EEOC or did anything direcily connecled with
Blacks, my career would be imeparably ruined. The monkey would be on my
back again to prove that I didn't have the job becanse T am black. Feople
meeting me for the first (ime would avtomatically dismiss mry thinking as
second-rate, ™
Thomas accepted Ronald Reagan's appointment as Assistant Secretary of Education
far Civil Rights in 1980, and as Chairman of the EEOC in 1982
{3) Higher Law - There is no clear consensus us to what extent, if at all, Judge
Thomas would rely on his often-quoled theories - higher law, natural law and
natural rights - in determining the most fundamental privacy rights of individuale.
On the other hand, Judge Thomas has stated admiration for a controversinl essay
authored by Lewis Lehrman, entitled the Declaration of Independence and the Right
1o Lifs, which he said provided “a splendid example of applying natural law.™2
The term "natural Jaw” has a fairly long and generally respected philosophical
lincage. Imdeed, within the American political tradition, the phrase may evake
thoughis of Thomas Jefferson. But such an agsociation is, it appears, incorrect. The
namral law of which Clarence Thomas epeaks of has lttle w do with the secular
bumanizm of Thomas Jefferson, and a great deal to do with the gectarian and highly
sheological writings of medieval scholasiic philasophers like Thomas Aguinas. [n the

scholastic undersianding, natural law is seen as 2 promulgation and instantiation of

¥ goo “Wrong Man For The EEOC," Washington Post, Curt Rowan, July 14, 1982, p. A21, col 4. e abon,
*A Question of Fairness”, The Aflantic Moathly, Frbruary 1987, p.75, col2

*2 “Wiy Black American Should Look 1o Conservative Puolicies,” Speech o Herltags Foundatinn, Clarence
Thomas, Tene 8, 1987,
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the divine law. Thomas appears to view it in pruch simpler werms -- as o principle
of adjudlication to protect economic rights.

Recenlly, the issue of natural law came up in g courtasy visit between Judge
Thomat and Senator Howard Merzenbaum (D-OH), Senator Metzenbanm asked
Judge Thomss o elaborate on his view of natural law. "Well Senator,” Thomas
reportedly asked, "do you think it's proper far a human being 10 ¢wn another buman
being?" Senator Merzenbaum said no, "The reason you think that's wrong is because
we all have pawral rights Thomas explained. That did nov end the sobject,
bowever. "What about 2 human being owning an animal?® the Senalar said "Is that
pant of natural law? Judge Thomas said he would have to check his com and other

writings on natural law for an answer ®

First, with regard to individualism, Clarence Thomas has consisiemly used the notion
of individual rights 10 autack affirmative action policies and a broad range of progressive
intervemions by the judiciary. The word “indfvidual® recurs scores of times in Judge
Thomas' syllabus., In Assessing the Reagan Years he expresses his understanding of the
purpose of an insulated judiciary in writing: “The judiciary was protecied Lo ensure justice
for individuals. ®

Given this undersuanding of the judicial role, it abould not be difficnlt to see wiry

* Frod Bames, “Weirdo Alsr’, The New Reuublic, August 5, 1994, p.7.

* Clarence Thomas, "Chil Rights & 3 Principle Versis Civil Rights as ao Interest” Asscising [be Roagnn
Years, Coro Lngtiowrs, p. 34
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Thomas objects 60 strongly 10 what he patceives to be judicial proteciion/recognition of
group rights. Writing for the Yale Law & Policy Review Thomas remarks:

I continue to belleve that distributing opportunities on the basis of meoe or gender,

whoever the beneficlaries, turns the law against employment discrimination on its

head. Class preferences are an affromt 10 the rights and dignity of individuals both
thase individuals who are directly disadvantaged by them, and those who are their
supposed bensficiaries.

Judge Thomas' undersianding of the correct response 1o discrimination is consistent
with his emphasit on indlvidualitm. Non sorprisingly, Clarence Thomas' tenure at the EBOC
was characierized by a dramatic rednction in the number of dass action suits. In focusing
on individualism, Thomas adoprs a on-like understanding of discrimination. That b to say,
a specific ndividual demonstrates a specific lorentional harm by a specific discriminator and
a particular remedy is fashioned to meet thar individual’s needs.

The NAACP has reason 1o be particularly concerned sbout this approach to
employment discrimination law. Afriean Americams, partienlarty African Amarican women,
have fewer employment options and are particularly vulnerable to downturns in the
ecocomy.® As reponed in a recent Washington Post anide:

"“White women have more job mobility becmurse they are more ofien seen by

management as sisters, daughters, or wives, but black women are seen a8 outsiders.
So white wonan gei 10 be patronized, and black women get nothing ™

= Clarence Thomm, “Affumative Actios Goals asd Tanctshies: Too Tough? Mot Tough Esought” Yale Lw
aed Policy Beview, Vol & Number 2, 402, 40,

* A Couxnon Destiay, National Restarch Councll, (Waskiagion, D 19899, p.7.

* Carol Kleimman, "Hiack Woen Sl Likely W0 Ger Swck of Low-Eod Jobs” The Waskingion Post, July
14, 1991, p2.
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An example of the inherent limitalions of an "individualistic, 1ort-like* approach o
employment discrimination law may be gleaned from a review of an EEOC opinion
rendered under Chairman Thomas in 1985

Three female sales derks filed a Title VII complaint afier losing their jobs as derks
in a women's fashion store. Each had been fired afier refusing 1o wear swim attive while
at work during a swimsuit promotion. The women charged that unlike other promotional
oulfits, swimsuit atlire would subject them to sexval harassment and leave them vulnerahle
to unwanied sexual remarks and conduct. They complained that even when dressed in their
normal working attire of jeans and a blazer, they were subjected to recurring inslances of
young men whistling and knocking on the swore's windows to get their attention. The
women also noted that they regularly had 1o venture outside the store 1o use common mall
acilities because the store bad no restroom or ealing facHities of is own.

Almost four years after the women lost their jobs, the EEOC ruled againsi them
According o the Commissioners' decision, the evidence was not sufficient to suppon a
finding that the outfits would have subjected them to unwekome sexval conduct or
harassmemt. The EEOC noted, however, that in certain circumstances a requirement that
employess wear sexually provocative cutfiis can violaie Title VIL

Inextricably bound to his belief about radical individualism is Qlarence Thomas'
concepilon of limited government. Judge Thomas articulates that affirmative action polisies,

like other forms of government assistance, reduce motivation and foster dependence. In this

* Equal Employmers Opportumity Commissicn, EEOC Decision No. 85-9, June 11, 1985,
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regard, there is a question of whether be will add to the already salid majority an the Court
which endorses a theary of government where the "baseline” for government services is garo.

Judge Thomas, however, adds something new: an explicit declaration that the
protection of group rights leads to totalitarianism:

Maximization of rights is perfectly compatible with total government and regulation

Unbounded by notiuns of obligation and justice, Lhe desire to proledt righs, simply

plays into the hands of those who advocate a wtal state,™

The theme of self-help is most evident in Judge Thomas' emtobiographical
recollections where he provides us with his thinking abgut all government assistance
programs to disadvantaged people. Thomas' commencement speech at Savennsh State
College bears ample witness to Thomas' faith in self-help.™ Judge Thomas' speech is most
eloquent, He exhibits what appears to he genuine humility and speaks movingly about racial
discrimination.  Judge Thomas sounds the old theme that anyone can owvercome

discrimination if they work hard enough:

Over the past 15 years, I have watched as others have jumped quickly at the
oppormnity ta make excuses for black Americans. [t i said thet blacks cannot start
businesses because of discrimination. But I remember businesses on East Broad and
West Broad that were run in spite of bigotry. It is said that we can'’t lsarn because
of bigotry. But I know for a fact that wens of thousands of blecks were educated at
historically black colleges, in spite of discrimination. We learned 1o read in spite of
sagregated libraries. 'We built homes in spite of segregated neighborhoods. We
learned how to play basketball (and did we ever learn!) even though we couldn't play
in the NBA.

¥ Apcying the Reagae Years, p 399
*June 9, 1985 — pee New York Times, Fuly 17, 1991, p. A21, el 2
1]



103

Judge Thormas presents a construct that is oblivious to the complex structural factors
of racism. No acknowledgement is made of the systemic exclusion of blacks from vennre
capital. No recollection of racist poticies which have denied morigages to blacks. Neo
memory of the debilitating effects of overcrowded and underfunded schools is recalled. No
mention of the organizations — the communal enterprises against bigotry and oppression ~
that African-Americans heve formed in their struggle for equal righis.

Clarence Thomas' logic is straightforward: he sers up a 1lberal straw man (blacks
have tried w abdicete all responsibility for their ouwn liberation because of prejudice) and
then knocks it down by citing some aneadotal evidence of those who survived He infers,
from the few, that everyone can make it

What is even more disturbing, however, is the way in which this logic leads into
blaming the victim. For it follows, if some blacks made it in the face of discrimination, then
surely pl} blacks can, apd if al] blecks can make it in the Eace of discriminaton, how does
one gccount for the fact that so many don't make it? The obvious answer is that there is
something wrong with them — they just don't work hard enough. Why don't they work hard
enough? Judge Thomas seems to suggest an answer in this autobiographical reflection on
his ouwm success:

In 1964, when [ entered the seminary, I was the only black in my class and one of

two in the school. A year Jater, ! was the only one in the school. Not a day passed

that I was not pricked by prejudice. But 1 had an advaniage over black studeats and

kids today. I had never heard any excuses made, Nor had I seen my role models
take comfort in excuses.

The obvious implication is that somehow, in reminding the African American

%6
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community of systemic racism, white and black progressives have disabled the community.
It is not difficult o extend this logic to a generalkzed opposition to affirmative action. What
may be more difficult 10 see, but what is eritical (o the asessmem of the NAACP, is
Clarence Thomas' subtle but profound message that civil rights organizations are themselves
to blame for the disempowerment of black America

Finally, Judge Thomas' view of Natural Law impacts rpon his onderstanding of the
comsthtion and might form the basis of his oppositian 10 a generalized right of privacy.
That Thomes has praised Lewis Lehrman'’s article on the right to life of a fetus is well
known." Lehrman defends an jnalicnable right to Life for the fetus (thus prechuding the
possibilicy of any state allowing even therapeutic abortions). Innumerous public statements,
Thomas has shown hostility toward the two decisions mast fundamental o the privacy and
reproductive freedoms of Americans: Griswold v. Conpecticut, 381 ULS, 479 (1965) (right
w use coatreception) and Roe v. Wade, 410 U.S. 113 (1973) (right to obtain an abordon).
Will this potential future Justice invoke this higher law rather than enforce the law of the
land?

Perhaps the best example af Judge Thomas* thinking on the subjec is his wrticle "The
Higher Law Background of the Privileges or Immunities Clause of thwe Fourteenih
Amendment” for the Harvard Journal of Law & Public Policy.™ There, Judge Thomas

%mmMmem'lwl&m,mm
ﬂ I ll h -‘ !u‘-r. s .-n d h' I..‘.“lh"(’-m mdw
Thomss have divmiced this a5 oothing more than a rbetorical compbiment (Thomay was speaking i the
Lehrman sadiroriam). However, cvea (or these mot concerned abost 8 women's Aght to chooes sa shortion,
the prospecy of Thoenas g By applying chis meshod of jurisprudence shouk] = be profiosodly tnoubling.

" Vol 12, Number 1, p6d.
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advocates that "Natural rights and higher law arguments are the best defense of liberty and
limited government.” Thomas uses his discussion w sound a theme to which he frequently
returns: praise of Justice Harlan's dissent in Pessy v. Ferguson.

Judge Thomas has become very adept in portraying African American heroes as
supporters of his point of view. In this regard he distarts the views of Frederick Douglass
to provide suppon for his arguments against Brown v. Board of Education and other cvil
rights measures in ways tha? raise setious doubts about his imegrity.

In his 1987 article in the Howard Law Joumnal, Thomas would have the reader
believe that Frederick Douglass and Thomas were intellectual soulmaies. According o
Thomas, we should regard "..the Constitution to be the fulfitiment of the ideals of Lhe
Dedaration of Independence, as Lincoln, Frederick Douglass, and the Founders understood
it (emphiasis oucs)

Frederick Douglass, of course, belicved one could argue for the abolition of slavery
by clalming that the Constition was an antislavery document, but imagine his surprise if
he knew that for Thomas' purposes he considered the Declaration of Independence to be
an antislavery document, as well™

Thomas distorts the view and insnits the memory of Frederick Douglass, who hailed

the Declaration of Independence 5o much that he refused to speak on the Founh of July

"Howard Law Joumal on "Teward a Plain ReaGing of the Coostiimion - The Decarstion of
Independ: in Constitutional Interpreiation”, vol. 30, 1987, p. 601

! posilion (hat ihe Coastilulion could be interpreied for abolition was an sbolilinoisl stralegy
of & time when they had Jittke bope thar the Constitution would ever be changed and oo idea Lhat Lhere aroukd
bnaC'mlWa: Thunasuudlhgmmndbwghu,lahnmufhummwhmbaﬂhﬂk:

d Marshall fr ruahfully sayieg that the i of the Consfitutiem pur provisions in it o uphold elavery,
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and gave his Fourth of July address on the Filth. "The celebration of the Bicemennial*
wrote Thomas, “should remind Black Americans, in particular, of the need (¢ retumn to
Frederick Douglass’ ‘plain reading’ of the Constinvtion—which puts the fTtly spoken wards
of the Declaration of Independence in the cemter of the frame formed by of the
Constimtion.”

Here is what Frederick Douglass said about the Declaration of Independence:

"What have I, or those 1 represent, ta do with your national independence? Are the
great principles of political freedom and of nawral justice, embodied In that
Declaration of Independence, extended w us?...Would w God for your sakes and
ours that an alfirmative answer could be wruthfully returned to those questions!,. But
such is not the state of the case. I say it with a sad sense of the disparity between
uws. 1 am not included within (he pale of this glorious anniversary! The rich
inherilance of justice, liberty, prosperity and independence, bequeath by your fathers,
shared by you not by me...This Founth of July is yours. not mine.”

Thomas mekes Frederick Douglass, who excoriated the Declaration of Independence
because its promises of life, liberty and the pursuit of happiness did not apply o blacks,
agree that it dig apply to African Americans. Yet, Frederick Douglass cried:

“"What, to the American slave, is your Fourth of July? I answer: a day that reveals
10 him, more than all other days in the year, the gross injustice and cruelty to which
be is the constant victim. To him, your celebration is a sham; your boasted liberty,
an unholy license; your national greatness, swelling vanity; your sounds of rejoicing
are empty and heartless; your denunciation of tyrants, brass fronted impudence; your
shouts of liberty and equality, hollow mockery. Your prayers and hymns, your
sermons and thanksgivings, with all your religious parade and solemnity are, 1w him,
mere bombast, fraud, deception, impiety, and bypoctisy=a Lhin vei 10 cover up
crimes that would disgrace a nation of savages.”

Douglass begged white Americans to interpret the Constitution in such a way chat

*Yioward Law Joumal, Ibid, p. 3.
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would let them remove the blot on the national escutcheon made by the hypocrisy of the
Declaration of Independence, Ta do a3 Thomas does and have Frederick Douglass agree
with him that "we should put the fitly spoken words of the Declaration of Independence in
the center of the frame formed by the Constitution” is to sully the name of Frederick
Douglass and 1o Ealsify the history of Douglass' fuming speech in 1852,

In summary, though the record of Clarence Thomas' judicial opinions may be slim,
there is ample evidénce o reconstruct the political philosophy which has animaied Judge
Thomas' career. Even more importantly, the record demonstrates that Thomas® performs -
- whenever he is in an institutional role - in a manner completely inconsistent with the

overall objectives of the NAACP.
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VI. CONCLUSION ~

The National Assaciation for the Advancement of Colared People has been gince its
formation, the principle advocate for African Americans' struggle Lo achieve equality. On
February 12, 1909, the New York Evening Post reported "The Call® to arms for persons
concerned with the proteciion of human and ¢ivil rights. For almost a century, the NAACP,
in response 1o “The Call’, has developed apgressive programs of activity 10 achileve it
mission of achieving and preserving equal rights for African Americans.

The NAACP has consistently chosen o be the advocate for African-Americans for
equal education, for voting rights, for access to public facilities, for housing and for
affirmative action. Equally as consistently, the NAACP has reviewed judicial nominations
10 determine whether these nominations were inimical to its mission.

This report examines and exhibits the public service record and writings of Judge
Clarence Thomas. The examined record is set forward in a2 manner that provides an
analytical and informational framework upon which the National Board of Directors may
consider this important and historic nomination in the context of the principles and policies
of the Association,

The repon provides a detailed review of the institutional roles Clarence Thamas has
played and the record he has developed as the Assistant Secretary for the Office of Civil

Rights at the United States Department of Education; the Chairman of the Equal

61
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Employment Opportunities Conunission; and as Judge for the United States Court of
Appeals for the District of Columbia Circuit Further, the report provides an analyuis of the
extensive writings and remarks of Judge Thomas. As to each segment of this report, the
known legacy and pronounced policy of the NAACP have been highlighted.

Thus, the existing record of Clarence Thomas has been studied in relarion w the
established aims and goals of the Associalion. The entirety of this exhaustive exerdse has
been summarized and sel forth in the report

It is presenwed o the Nadonal Board of Directors of the NAACP, as directad, with
the greatest hope that the decision makers who review it will have the essential elements
of information and analyses required for thoughtful deliberations on this exuwrordinary

nomination.
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Vil EFILOGUE
John Hope Franidin

Jamet B. Dike Profesar Em-tﬂu )
Departmenti of History o LI

When white Americans chose Booker T. Washington as the spokesman and leader
of African-Americans in 1895, they launched him on a course of action thar had much to
do with the founding of the N.ALA.CP. almost twenty years fater. Washington advocated
vocational education for his people at 2 time when the country was already moving on to
2 much mare sophisticated program of mass industrial produciion, He decried the advocacy
of civil and political righs for African-Americans at a time when they were being annually
lynched by the hundreds. He upheld racial separation that many whites inlerprelad not anly
as accepting an inferior status but conceding 1o whiles the right to determine what African-
Americans should be and do.

Washington's preachments and programs, set forth in his speech at the Expaosition in
Atlanta in 1895, were praised by whiles who saw in his agenda a means to achieve seclional
peace as well as a formula for establishing a satisfactory economic and social equilibrium
between the races. Washingion believed that African-Americans, starting with 5o little,
would have to work up gradually through programs of self-belp, before they could arrain
anything resembling power or even respectability. Meanwhile, he enjoyed virually unlimited

6



111

access 10 centers of political and economic influence throughout the nathon

What disturbed same African-American leaders such as William Monroe Trotter,
WEB. Du Boi, 1da B. Wells, and Reverdy Ransom was that as Washington made his
ascendancy among the infloential circles of white America, the general condition of African-
Americans deteriorated markedly. Disfranchisement by constitutional! means was increasing,
Iynching statistics were rising sharply, other forms of radist terroriem were rampant, and
economic opportunities for blacks were declining In 1904, some of those active in the
Niagara Movement declared that in that year “the work of the Negro hater hes Hourished
in the land. Stripped of verbase subrerfuge and in s naked nastiness, the new American
creed sayy: fear to let black men even try 10 rise lear they become the equal of whiten”

While the immediale incident that precipitated the call to organize the NAACP.
was the 1908 race riot in Springficld, Thinois, the underlying causes were the conditions that
existed and the fact that naither their designated [eadar nor white America was addreszing
their problems in any manner that looked toward their early and satisfaciory solution
Washington declined an invitation 1o attend the founding conference, fearing that his
presence “mighi restrict freedom of diseussion,” or "tend to make the conference go in
directions which it would not like o gn,” or that "in the present conditions in the South, it
would fhardly] be best for the cause of education” Thus, the person who had proumigated
what came to be known as "The Atlama Compromise” declined o help shape the agenda
that would be in the forefront in the struggle for racial equality for the remainder of the
century.

The doctrine of self-help so eloquently argued by Washington in 1895 and o

(2]
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passionately advanced by Judge Clarence Thomas while he cheired the Equal Employment
Oppormunity Commission, has been described by their supporters as characieristically
American and so symbolic of the fullillmem of the American dream. The gelf-help
syndrome has ¢reated and perpetuated a myth regarding advancement up the ladder of
success in the Uniled States. While Washington was calling on African-Americans to rely
on the quite commendable effort of self-reliance, the United States gave away & hati-billion
acres of public land to speculators and monopolists, making a mockery of the very notion
of free land for poverty-stricken settlers. While Judge Thomas and his handlers praised the
admirable concept of self-help and urged it as worthy of emulation, Chrysler, Lockheed, and
the savings and loan industry, to name a few enterprising groups, were helping themselves
at the public trough as the hungry, the homeless, and those in need of health care could
merely shake their heads in disbelief.

Self-help is admirable so long as it ¢ncourages initiative and achievement in a society
that gives all of its members an opportunity to develop in the manner best suited to their
walents. Jt must not be confused with or used as a substitute for society's obligation to deal
equitably with all of its members and to assume the respensibility for promoting their
general well-being. Thiz surely involves equal educational, ¢conomic, and political
opporwnity regardless of age, perder, or race. Judge Thomuas, in failing in his vtierances
and policies ta subscribe to this basic principle, has placed himself in the unseemly position
of denying to oibers the very opportunities and the kind of assistance from public and
private quarters that have placed him where he is today.

The position of N.AA.C.P. has always been clear, for it has consistently adbered 10



113

principle. It has never equivacated on questions of political and civil rights and on matiers
of economic opportunity and justice. It has adhered to its principles regardiess of race or
status. It would be unthinkable that it could counienance apy course of sctlon in the
nomination of Judge Thomas to the United Stales Supreme Court that would be contrary
ip Lhe principles by which it has lived since 1909,

July 25, 1991
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Appendix T
NHAACP ARCHIVES

HISTORICAL BACKGROUND
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THE CALL: -

A Lincoln Emancipation Conference

February 12, 1909

The celebration of the centennial of the birth of Abraham Lincoln widespread and grateful
s it may be, will il 10 jusify itself if it takes no note and makes ne recognition of colored men
and women 1o whom the great emancipator labored 1o essure freedom.  Besides a day of
rejoicing, Lincoln's birthday in 1909 should be one of 1aking swek of the nation's progress since
1865. How far has it lived up to the obligations imposed upon it by tbe Emancipation
Proclamation? How far has it gone in assuring to each and every citizen, irrespective of colar,
the equality of opportunity and equality before the law, which underlie American Insuitutions and
are guaranteed by the Consttution?

If Mr, Lineoln could revisit this country he would be disheartened by the nation’s Eailure
in this respect. He would laarn that on Jamary 1, 1909, Geargia has rounded out a new aligarchy
by disfranchising the Negro after the manner of all the other Southern siates. He would learn
that the Supreme Court of the United States, designed to be a bulwark of American liberties, has
failed to meet several appormunities to pass squarely upon this disfranchisement of millions by
laws avowedly discriminatory and openly enforced in such manner that white men may vote and
black men be without a vote in their government; he would discover, there, that taxation without
represenation is the lot of millions of wealth-producing American citizens, in whose hands resis
the economic progress and welfare of an entire section of the country. He would learn that the
Supreme Court, according to the official statement of one of its own judges in the Berea College
case, has laid down the principle that if an individual State chooses it may "make it a crima for
white and colored persons to frequent the same market place at the same time, of appear in an
assemblage of citizens convened 1o consider questions of a public or political nature in which all
citizens, without regard to race, are equally inlerested.” [n many States Lincolo would find justice
enforced, if a1 alf, by judges elecied by one element in a community o pass upon Lhe Jiberties and
lives of another. He would see the black men and women, for whose freedom a bundred
thousand soldiers gave their lives, se1 apart in trains, in which they pay first-class fares for third-
clags service, in railway stalions and in places of enterainment, while State after State declines
to do is elementary duty in preparing the Negro through education for the best exercise of
citizenship,

Added to this, the spread of lawless attacks upon the Negro, North, South and West~even
in the Springfield made famous by Lincolo—often accompanied bry revolting brutalities, sparing
neither sex, nor age nor youth, could not but shock the author of the sentiment that "government
of the people, by the people, for the people shall not perish from the earth.*

7
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Silence under these conditions means acit approval. The indifference of the North is
already responsible for more than one assault vpon democracy, and every such attach reacts s
unfavorably upon whites as upon biacks. Discrimination once permiued cannot be bridled; receat
history in the South shows that in forging chains for themselves. A house divided agaimst itself
cannot stand™; this government cannot exist hall slave and hall free any better w-day than it could
in 1851, Hence we call upon all the believers in democracy to join in a national conference for
the discussion of present evils, the voicing of protests, and the renewal of the struggle for civil and

political liberty.

Miss Jane Addams, New York
i Rev. Jenkin Lloyd Janes,
Ray Stennard Baker, Chicago
New York Mri. Florence Kelley,
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The CHairMaN. Thank you very much, Mr. Hooks,
Reverend Brown.

STATEMENT OF REV. AMOS C, BROWN

Reverend Brown. Mr. Chairman, members of the committee, in
a virtually unanimous vote in independent conventions during the
months of August and September, the nomination of Judge Clar-
ence Thomas to the U.S, Supreme Court is opposed by the National
Baptist Convention of America, the National Baptist Convention,
U.S.A,, Inc., and the Progressive National Baptist Convention.

It is significant that this action was taken by bodies that repre-
sent constituencies of 14 million people. Qur decision was done
with deliberation, much thought, debate, and prayer. We took this
action based on Judge Thomas' personal record, his speeches, the
political ideol that he espouses, and the associates be maintains.

We feel that Judge Thomas must be subjected to the words of St.
Paul, that we are all living episties read of men and women. Judge
Thomas has written his epistle, and we have, with compassion, un-
derstanding, and a sense of justice, concluded that be is not the
man to be chosen for this high position.

We consider it to be unfortunate that his personal beginnings,
professional, and academic careers have been 50 much the focus by
the media and even the process of the Senate Judiciary Committee
during opening hearings and testimony. The American public bas
not been given a fair opportunity to get a sense of what the real
issues are and the impact of this gentleman’s serving on the Court.

Instead, Judge Thomas has used his own background to justify
himself, in my estimation, giving the appearance that he has had a
more difficult time, when we know he received advantages not ex-
tended to the vast majority of African-Americans.

It has been the lay of the land for African-Americans to virtually
have to make a way out of no way. We were denied a way not just
due to poverty, but we have experienced terror and acts of dehu-
manization, as I personally witnessed in my childhood in Jackson,
MS. At 14, I witnessed the lynching of Emmett Phail. I attended
segregated schools where African-American teachers received infe-
rior wages and students were given second- and third-hand text-
hooks from white schools.

My constitutional rights were further violated when I was re-
fused readmittance to a segregated high school because I went to
Cleveland, OH, and testified to the national convention of the
NAACP on the low quality of education for African-Americans in
Mississippi and low salaries for teachers.

We are further disturbed that when the hearings are over Judge
Thomas’ epistle records that he has disavowed and disowned all his
previous writings and speeches that he had embraced up to the
point of being appointed a Federal judge. Now he is trying to give
the appearance of being a changed man, saying to the American
public that once he puts on his judicial robes he wiil be singing a
dif’{irent song, talking a different talk, and walking a ditferent
walk.

We have no recourse but to feel that he has taken this stance in
order to get himeelf ahead. In his speech entitled “Economic Free-
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dom,” he has also maintained that the minimum wage was a deter-
rent for African-Americans, and he considered it a denial of eco-
nomic freedom. We consider this to be a blatant act of denying eco-
nomic parity and dignity to African-Americans specifically, who
earn 50-percent less than the dominant culture.

Would he say the same for himself regarding the minimum wage
when he aspires for his check for $100,000 plus?

Further, we must, as representatives of the Church of Jesus
Christ, call him tq task for misrepresenting the status of his sister,
Emma Mae Martii, when he berated her before a group of black
Republicans, indicating she was like most blacks on welfare, not
taking initiative, trying to chise] the system, getting angry when
the check didn’t come on time. We know that, in fact, when this
apeech was made, Ma, Martin was actually working two minimum-
wage jobs, trying to make a way out of no way, as many African-
American women have had to do as single parents,

During his testimony before this committee, Judge Thomas said
on several occasions that his speeches did not reflect his views but
what he believed his audience wanted to hear from an African-
American.

Mr. Chairman and members of this committee, what if Dr.
Martin Luther King, Jr., had appealed to poFularity and not to jus-
tice? What is Mr. Justice Thurgood Marshall had appealed to popu-
larity and not to justice?

There is a responsibility to instill justice and a duty to speak for
Jjustice, especially when it is not popular. Though we are ministers
and ple of compassion, we must be sensible. The Scriptures say
we shall be wise as serpents and harmless as doves. We must love
God with our heart and our mind.

Our mind causes us to question Judge Thomas’ legal qualifica-
tions. He has not rendered any major judicial opinions. At best,
what he has produced is a barrage of speeches and writings in sup-
port of the right-wing conservative ideology. Moreover, he Las gone
around the country making speeches defending Oliver North, a
man who obviously violated the Constitution through his actions.
He has also fraternized with persons who have embraced the South
African apartheid government by serving as lobbyista.

Therefore, we consider it to be disgraceful and an insult to Afri-
can-Americans, to women, and minorities to ask us to have the
heart to trust a man who has not respected his sister, who has ad-
vanced a faulty argument regarding the solutions to racial injus-
tice, and prays to and sings the glories of the conservative political
religious right that has sought to turn the clock back and disman-
tle all of the civil rights gains that were won throngh blood, sweat,
and tears.

If I may put it in church and ecclesiastical 1 , as one of
my mentors said, maybe he has converted. But we don’t think that
you would take a man off the mourner’s bench and make him
chairman of the deacon board or pastor of the church.

Finally, this Senate Judiciary Committee ought to have in this
hour a sense of history and recall that in yesteryears there was one
Booker T. Washington—a sincere man, yes; an industrious man,
yes; a committed man, yes. But he was so used by our oppressors,
so presented as a symbol, that while he was having dinner at the
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White House with Theodore Roosevelt, it was common practice
that blacks were lynched monthly.

We cannot afford to desecrate our heritage or mar the struggle
for freedom by repeating in the 1990’s a scenario of lifting up Clar-
ence Thomas as the symbol and embodiment of African-American
achievement and being worthy of sitting on this Court at a time
when it is more dangerous for an African-American male youth in
urban America than it was in combat in Vietnam or the Persian
Gulf.

We cannot lift him up as a symbol on a Court that is already
stacked, thus rendering his one presence ineffective. We cannot
afford to have a symbol devoid of substance at a time when the life
expectancy of African-Americans is 6 to 7 years less than the ma-
jority culture. We cannot deal with cotton-candy politics that would
give us a good taste in our mouths, but keep us with empty stom-
achs which cause us to have poor nutritional and health lifestyles.

We must have at least one person of African-American descent
on the Court who knows what it means to be concerned about all of
God’s children, who maintains a sensitivity that would cause him
to think about the locked out, the left out, the looked over, as he
sits in postured halls to render opinions that would impact on the
lives of millions.

We need a judge who will do justly, love mercy, and walk
humbly with his Maker until the day will come when all of us in
this great Nation will find a sense of self-worth and pride and dig-
nity, and be able to say: [ am black and I am proud; I am brown
and I am sound; I am yellow and I am mellow; I am red and I ain’t
dead; I am white and I am all right.

Thank you very much.

[The prepared statement of Reverend Brown follows:]
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BTATEMENT OF REVEBREND
[R. AMOS C. BROWN
ON BEHALF OF
THE NATIOHAL BAPTIET CONVENTION, USA, IHC,

Mr. Chairman and menmbere of the committes, I am Dr. Amos C.
Brown, Pastor of the Third Baptist Church in San Prancisco,
california. Today, I am reprassnting the membership of the
Wational Baptist Conventiem, USA, Inc., chaired by Reverend DOr.
T.J. Jemison of Baton Rouge, Loulsiana. I serve as the chairperscn
of the Natlonal Baptist Comventlon Civil Rights Ccamisseion. The
Naticnal Baptist Convention is an organization of 8.7 millien
African kmericans and we are located in 49 states. OQur manbership
conmaists of somae 33,000 Baptist churches concentrated primarily in
tha Southern part of thase Unitad Statas. In other wordas, Mr.
Chairman and msmbars of the Comnittes, the bulk of our membership
is locatad in the desp South. Hearly 100,000 pastors are active
membere of cur orgapiszation.

During our recent conveantion held in Washington, D.C.,
Saptamber 2-8, 1991, our msxbarship voted overwhelmingly, after
careful cansidaration, to oppose the ncmination of Judge Clarence
Thomae to the Upnited Stetss Fuprene Court.” oOur action is of
particular significance becauss we mre a raliglous ocrganization

that does not usually speak on matters such as these; hovever, wa

“Attached is cur Resolution on the Clarance Thomas Romination
to tha U.8. Suprame Court.
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zould not in good conscience remain sllent on the nomination of
Judge Clarence Thomas.

Why have we taken this positien?

Firet, it is the position of the National Baptist Convention
that the successor to Mr. Juatice Marshall should mlso bring to the
bar of juatice the expsriences and aspirations of African hmericans
who have bman lockad-ouft, looksd-over and denied respect and equal
opportunity in our scciety. In fact, Mr. cChairman, we have
listened to the testimony of Judge Thomne and, despite hix general
proclamations and utterances, we believe that his approsch to
conetitutional mdjudication is one informed by a philossphy that
ignores history and today's rTealities with respect to race
digcrimination, and would thereby undermina the constitutional mnd
civil righte eo important to African Americans.

Secondly, within the past five years, neminess to the Suprems
Court confirmed by the Sanate have sstablished a majority of tha
Court and that majority has adoptad positions that are antitheticel
to our interests as African Americans, Judge Thomas would seem to
fit well within extrema factions of the ¢ourt that have been
particularly unsympathetic. We say enhocugh is enough.

We would like to see an African hmerican on the Courk,
howevear, in our view Judge Thomae's legal philosophy and his views
of the eivil rights statutes reflect hostility toward tha African
knerican community; thus, his color offers us no solace.

our naticnal leader Dr. T.F. Jemison has been a champion of

human rights and liberties and was a leader of the Montgomery bus
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baycott, The MHetional Baptlst covention would do a great
digmervice to support a nominea whe has given every indication of
being againet the traditional commitmant <f black churches to the
struggle of Africen Americens for eqguality, equal rights and
justica.

Mr. Thomas has dieplaysd a lack <f updarstanding <f the
history of the African Anerlcen Community and the contributicns of
African American man and women who risked =21l they had during the
civil righta movement. Their sacrifices led to an increass in the
opportunities for African Amsricans and opensd the dcors of Yale
University to Judge Thomas. Yet Judge Thomas would deny similar
opportunitias to otherm, From his testimony it appearw that he may
be able to zuppert a8 a policy matter some type of affirmative
action which recognizes only the economically disadvantaged, but
he declines to support affirmative action to address systemic race
or mex discrimination,

Mr. Juetice Thurgood Marahall'e career was A congtant rabuke
to those who have misrepresented and distorted the civil rights
movenant. Judge Thomas contends thet African hnericans should pull
themsalves up by their own bootstraps, under the guise that this
repre@ants a hew massage rathar than ueing this oppertunity te ke
& witnegs that African hmericans have always bean the primary
advocates of self-reliance, Justice Thurgood Marshall waa an
advocate of self-halp within the cemmunity and he wae a man whe was
willing to organize his people and marshal their afforts teo
confront lawfully and through the courts raclal barriers that
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perneatsa our dJay-to-day livas, In our view, Mr. Thomas hag
promoted an ldeology that is muddled, confused, mieinformed and
yields benefits only unto himsalf.

A8 leadars in the African American community who constantly
interact with millions of Africen Americana ws do not choosa to
appoas Judga Thomaw; howsver, we are morally called upon teo ke
scldiers of tha cross and Judge Thopas'es TecoTrd compels ud to
appose him.

Thank you Mr. Chairmsan.



Wherean, tha National Baptist Convention has the moral
regporwibility to ba prophstic in our messags, and not turn asida
fram cur witness; and

Whareas, Praslidant George Bush now has tha authority to nominate
and tha Unlted States Senata holda tha authority to condoct
hearinga and dscida on confirmation on a auccesagr to the
dlstinguished juriet Judge Thurgeod Marshall of the Suprems Court
of tha United States:; and

Whareas, Mr. Justice Narahall has been the embodimant of the
agpirations of African Amaricans to secure a place of justice on
which to satand firmly in the United Statas; and

Whereas, the HNational Baptist Convention concurs that the
successor to Mr. Justice Narshall should also bring to tha bar of
justice the expariences, witness napd aspirations of African
Americans wvho have baan locksd-out, lockad-over and pot recelved
respact and equal cpportunity in our society, and:

Wheream, the Reagan-Bush AMministrations have ahifted tha
Bupreme Court toward an ldasclogy of the cameyvative right by
packing the bench with idsclogues who would rather blame the
victins of soclety than give them the tools that give acoeas to the
fruite of cor democracy; and

Whareas, the Reagan=-Bush Adminletrations have Ffurther created
a clinate that perpetuatas systenic racism that keeps African
Amsricans from mccsas to tha training and rascurces to becoma firat
class gltizens agqual with others in our society, by lts failurss
in sducation, housing, drug policy, haalth cars, child care and
those prograns that make a healthy nation; and

Whareas, the Resgan-Bush Mministraticns have sought to move the
Amarican oconsensus away from Justjice, (nclusion and wegual
opportunity and return it to an s of divisivensss, distortion and
daception within the African American community as wwll as betwasan
tha African Amsrican commmnity and all Amsricans; and

Whareas, Prasidant Bush has ncminated to the Supress Court of
the thited Btatas Mr. Clarenos Thomas, s man of African American
dasicent whose Tecerd includss poslitions as an alde to a Unitad
States Sanator, director of the Equal Employment Opportunity
Commigsion, and m fedaral juwiga; and
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Whereas, Mr. Thomas in carrying ont his duties has manifested
an ldeology that is bemuddled, confused and misinformed; and

wWhareas, the National Baptist Conventlon can not be allent but
miet be witnesses to tha truth by calling attention to tha Bible
narrative that thes grewatsst opponents of Jesus were tha Pharisaes
and Sadducess who represanted a aeleot, conservative apd
reactionary religious complex and who put ocur Lord on a cross and
rejected m man who wam & man for others: and

Whereas, we are morally called upon to ba aoldiers of the Croses,
followmrs of tha Lamb, that wa noet not fajl o5 own His calls or
blush to spsak Hls nage as regards thls critical iseue; arpd

Whereas, we must yrebuff Mr., Thomas' argumants against
affirmative action to remedy systemic racism in our society by
affirming the fact that as proponents of affirmative actlion we have
never sald that ungualified individuals should be given jobs, but
instead of called attention and witness to tha blatorical record
which reveals that too many with qualifications did not receive job
opportunities prior to affirmative action; and

¥Whereas, Mr. Thomas evidences a fallura tc undargtand thas
history of the African American community which lad to the process
now creating a new African hmerican middles class and which apened
the doors of Yale University to him and others through affirmative
actlon and program support: amd

Whareas, HMr. Thomas perpetustes stersotyping, myths and
misrepresantation of our achlievemants as an African Amarican
pecpley aml

Whearsas, Mr. Thomas contands that African Americang should pull
thempalves up by their own boctatraps, under the guise thet this
Teprassnts A nav heAsAge Tather than using his opportunity to be
a witness that African Amaricans have alwvays basn the primary
advocates of pelf-relisnce; apd

Whereas, Mr. Thonas' silence on the proud hietary of the Afriocan
American community's efforts at sslf-reliance i¢ an insult amd
digtortion to an historical record that includes the Anpa T. Jeahes
Foundation schools, the partnership with the Rosenmwald Foundation
in which African Americans in the darkest years of the post-Civil
Har era raisaed the largest share of funds to create schools for cur
children, the establichoent of the Freedman's Bureau which
initiated schools, the sacrificas of African Americans who sold
land and cattle for sesd wmoney to cresate schoole, as wall as the
African American-~led efforts which cresatasd soch institutions of
highar learning ae Morshouss, Fisk, and Spellman; and
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Whersas, Mr, Thomas in fact has besn part of an alliance that
has sought te distort and misrepressnt tha civil righta movement
going back to the days of W.E.E. DuBois whose vipion and leadarship
undarstocd the reletionship betwesn self-halp and tha nesd to
confront raclsm; amd

Whereas, Mr. Justice Thurgood Marshall's carser was a conetant
rekuke to those who misrepresented and distorted the civil rights
movement, as a product of the oldest African American university,
Lincoln University, as a studsnt excluded from tha Univerwity of
Maryland because of his race, as an advocate of self-halp within
the community and as a man who was willing to confront the barriers
rplaced by a racist sooclety; and

Wherweas, Mr. Thomas is a part of this same alliance that has
reflected an ldsology that the few are to profit at the expense of
the many, as reflected in thelr unwillingness tc¢ support such
meagured as former Congresssan hugustus Hawkins' exploymant bill
while at the pame time baing willing to provide bail-outa for tha
Savinga and Loan industiry executives, establish land grant colleges
with whlte—only restrictions with federal intervention, and to
recognize tha initiative of American farmers by providing
additional support through fars bank programs and price supports;
and

Whereas, Mr, Thomas has further added fuel to the sterwotyping
of African Americans by calling public attention to his elster,
Exmma Nas Martin of Sevennah, Gecrgis, with attacks on her
aligihility for public assistance and claiming that she and har
children "have no motivatlon for dolng better or getting out of
thet situatien”; and

Wherwas, in actual fact Emma Mae Martin wae not receiving public
aspistance at the times of Clarance Theomag' public ridicule of har,
but had taken twvo minimm-wvaga jobs at tha same tige in ordsr to
better providse for her family, in a mannar familiar to many African
inaricana; and

Whersas, Mr. Clarence Thomam higeslf? was the beneficiary of a
private education in Catholic schools which provided bim with
advocatas and intervenore on his behalf; and

Whereas, tha national leadar Dr. T.J. Jemison has been a
champion of human rlghts and libertiss as the progsnitor of the
Montgomery bus boycott apd tha Mational Baptist Canvention would
do a great disservice to support ons who haep givan evary indication
of being aguninst tha traditlional sepirations of African Americans
for equality, equal righta and justica; and

Whersag, we ara called to speak the truth with courage, and not
to ba dissuaded from our witnass by those who seak to divide
African Anericans in ordar to creata further gaine for a socio-

3
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political laadarship that will not confront eystemic racism but
seeks to benefit from it; mnd

Whereas, the National Baptist Convention represents eight
million African Americana and is the largest organizational body
in the natijon, who rejact tha label of special pleading because our
only plea 1s to be a witneee to His name as regarda this critical
issue;

Thersforse, Be it Resolved, that the National Baptist Convention
go on record calling on all state presidents, district moderators
and members to mount lppsdiately a massive lobbyling campmign to
appreoach their respectiva Senators to vote againat the confirmetion
of Clarence Thomaa; and

Therefora, Ba it Reasolved, that cur call is for a nomines from
the African Aperican commmnity who has a sansitivity to the
aspiraticone of Africen Americens, the poor and women, unlike the
currant nominea: and

Therwfore, Be 1t BRasolved, that our position will be
commnicated to the President of the United Statesa, so he will
neminate a person that will reflect another Jjudicial anpd
ideoclogical position that would give the U.S5. Supreme Court a
healthy malanca.

Humbly Submitted,

National Baptist USA, Inc.
Clvil Rights Commission
1
Chairman, Amos C. Brown = California
Matthew Johnson = North Carolina
hlbert campbell - Pennsylvania
Timothy Mitchell = New York
Samual B, McKinney - Seattle, Washingteon
Dr. T.J. Jemiscn - Maticnal President
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The CrHARMAN. Reverend Brown, I must say that is the most
concise, explicit, and damning bill of particulars against Judge
Thomas I have heard, and somewhat convincing.

Reverend Le Mone.

STATEMENT OF REV. ARCHIE LE MONE

Reverend. LE MoNg. Thank you, Mr. Chairman and members of
the Senate Judiciary Committee.

I am officially representing the Progressive National Baptist
Convention, which is headquartered here in Washington, DC. My
denomination is one of the historic African-American churches.
The Progressive National Baptist Convention has just under 2 mil-
lion members and approximately 2,300 individual congregations
throughout the United States. Many of our congregations are locat-
ed in States with large urban centers and are attempting to meet
the needs that impact on the minority population in those centers.

It is not uncommon to find as many as 1,500 to 5,000 people who
belong to one of our churches. I think it can be stated that an Afri-
can-American Baptist church is made up of a variety of people
coming from a diverse socioeconomic, educational, and varying re-
gional background.

The church in typical African-American life has been and is a
place not only for worship, but serves the real unmet needs of our
communities. The church represents a place where the human
rights and values are reconfirmed as a counterpoint, even today, to
the historical and contemporary indignities that have been a part
of our life experiences in this country.

The Progressive Baptist National Convention wishes this testimo-
ny to be viewed as speaking analytically, and not critically, con-
cerning the nomination and possible confirmation of Judge Clar-
ence Thomas.

Because of the unique sensitivity surrounding the Thomas nomi-
nation, my convention has not taken lightly the position it has offi-
cially adopted at its 30th annual session in Pittsburgh, PA, last
month. Permit me to read the relevant paragraph of my conven-
tion’s resolution:

Be it therefore resolved, that the Progressive National Baptist Convention opposes
the nomination of Judge Clarence Thomas to the U.S. Supreme Court, until or

unless in his Senate hearinge he expresses support for the constitutional rights won
in our hard fight and struggle for civil rights.

Subsequent to the above, the convention has ¢oncluded that it is
not in favor of confirmation, either. There are reasons for this, and
I wish to be brief in explaining them. However, I hope that clarity
will not be sacrificed on the altar of brevity.

According to public testimony during the course of these hear-
ings, there has been no convincing statement on the part of Jud
Thomas that satisfies or satisfied our concerns as expressed in the
relevant paragraph as cited by the resolution adopted by the Pro-
gressive Baptist Convention in August. Indeed, we have not had an-
swers t0 questions that are of a paramount importance to us, as a
Christian body, a body made up of citizens who are from African
ancestry,
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We do not and we cannot accept the responses that are cleverly
crafted in terms that are just that, responses and not answers. For
example, what is the nominee’s real position on capital punish-
ment, not his stated willingness to look at the final ju ent
handed up from lower courts. Is he, like retiring Associate Justice
Thurgood Marshall, opposed to capital punishment, or not? Is the
nominee radically concerned, as a human being, with not only the
question about justice, but the question of human rights, and espe-
cially the right to be human?

The nominee has not answered, nor was the question raised
about something that goes far beyond personal considerations and
values, and that question has to do with ecology. Our world is
being systematically eroded, due to improper stewardship of our
natural and human resources. The former has to do with the con-
tamination of land, water, and air with toxins, and the latter has
to do with the right to earn a decent wage, a fair wage for one’s
work, and that an employee, whether female or male, should be
paid the same salary and enjoy the same benefits for the same jobs
performed.

Additionally, those people who have spent their reproductive
lives and life earning a living and raising a family should not be
discriminated against because they are more expensive to maintain
on the job than someone who is much younger and just entering
the job market. This is called age discrimination. And it is uncom-
fortable to know that an overwhelming amount of complaints con-
cerning age discrimination were unattended to during the nomi-
nee’s tenure as the head of the EEOC. More than that, the statute
of limitations has run out and the complainants no longer have
any redress or course of action.

It has been said that during his time as a top Government offi-
cial, Clarence Thomas was ostracized by the established civil rights
community. Perhaps this was so, per{naps not. If it is true, the
nominee certainly should have gone to the black churches, in order
to find a forum in which to express his ideas and views. The black
church, especially the Baptist churches, represent a community
wherein a wide range of ideas and positions are easily found. He
could have, indeed should have, sought out that community in
which he would have been welcome, because he is part of that com-
munity and he stil] is.

There are too many critical questions that remain unanswered,
repetition for emphasis. Responses are not synonyms for answers to
those questions that still linger. When in any human situation, the
dialog, the conversation, the debate, or any cther exchange takes
place, there cannot be more questions at the end than there were
at the beginning.

Therefore, in good conscience, even in view of the nominee's sin-
gular achievements, his sitting on the U.S. Supreme Court would
not be in the best interests of all groups and communities that
need progressive jurisprudence, in order to ensure, as well as en-
hance, an egalitarian society under law.

There are those who claim that if Judge Thomas is not successful
in these confirination hearings, the next nominee may hold regres-
sive views on constitutional rights and liberties. That is not a
major concern at this time, nor is it the concern of having another
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minority on the Court. Qur concern, in reality, is that our needs
have tc be met as human beings and as citizens, not only of this
country, but indeed of the world.

What we need in terms of actualized concern from the bench,
whether the High Court or lower appellate courts, is to see that
justice indeed is implemented, that justice must serve the poor, the
unhappy, the children, and the aging. It has been said and mani-
fested in the form of a statue that justice is blind. For those in this
society and world, the blindfolds of justice should be lifted off jus-
tice’s face, so that justice can see clearly that all isn’t well, and the
scale in its hands is tilted. The scales of justice need to be balanced,
made equal. This can only be arrived at, if justice can see human
needs that confront our modern era.

The Progressive Baptist Convention was founded in 1961, over
the issue, oddly enough, of civil rights. And in keeping with one of
its founders, the Reverend Dr. Martin Luther King, Jr., and in his
gpirit and memory, our convention maintaing a progressive outlook
on life through the manifestation and theology of the church.
Therefore, we are not convinced, we have no recourse to recall an
Associate Justice. There are too many unanswered questions for us
to be in support of the confirmation of Judge Thomas at this time.

Mr. Chairman and members of the committee, thank you for
your attention.

The CaairMaN. Thank you, Reverend Le Mone.

I was going to ask the difference between the National Baptist
Convention and the Progressive National Baptist Convention. I
think it has just been answered.

Now, let me ask you all this question, beginning with you, Mr.
Hooks. Without going into all of what prompted each of your orga-
nizations to conclude that Judge Thomas should not sit on the Su-
preme Court, would you be willing to or able to tell us what one
thing about Judge Tl{omas ig it that you find most disturbing, of-
fensive, troublesome, that would be the thing above all else that
should keep him off the Court, in your opinion? Pick out one thing,
if you can, for me.

Mr. Hooxks. Senator Biden, I would have to repeat what I said,
that in his years as a puhlic official, as Assistant Secretary for
Civil Rights in the Department of Education and as Chair of the
Equal Employment Opportunity Commission, that he showed a dis-
regard for the affirmative action laws. He was opposed to class
action, which has been the classic method that has advanced the
cause of minorities.

He favored General Meese's attempt to gut Executive Order
11246, promulgated by President Johnson, expanded by President
Nixon, and that he has been opposed to the very things of affirma-
tive action that made it possible for him. He climbed up the ladder,
and it would seem that he would hand the ladder down. It is his
record and his statement, as a public official, that caused the
NAACP, very painfully, to have to oppose his nomination,

May- I remind you again, sir, that we opposed his nomination as
Chair of EECO and we asked for his resignation after his conduct,
s0 this is not a new thing for us.

The CHAIRMAN. I was going to point that out, that this is not a
confirmation conversion on the part of the NAACP. This was the
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NAACP’s position and, as I recall it, you put it out in a sense in
the form of a warning, not warning threat, but a warning to all
Members of the Senate and the House that this man did not, in
your view, share a point of view that would be beneficial to minori-
ty Americans, and I acknowledge that. That has been your position
for some time,

Mr. Hooks. He would not represent the best interests of America
at this point in time, a transcendent moment in history. When we
are trying to move forward, we think he would move the Supreme
Court further back.

The CHaiRMAN. Reverend Brown.

Reverend Brown. I think that it should be underscored here that
tbe American public ought to take note that three predominantly
African-American religious bodies came together. In 1917 and 1919,
we split over some internal concerns. In 1960, we split over a ques-
tion of tenure. But for these bodies to be unanimous in the opposi-
tion——

The CHAIRMAN. Now, the three bodies you are talking about the
National

Reverend Brown. The National Baptist Convention USA, Inc., of
which Dr. T.J. Jemison is our national president, and our head-
quarters is in Naghville, TN, and to my left is the general secre-
tary, Dr. W. Franklin Richardson, of New York City, and also a
member of our Civil Rights Commission, Dr. Timothy Mitchell.
This is the largest religious body in the world of African-Ameri-
cans. We represent the masses. We preach to thousands every
Sunday morning. I might say parenthetically here that maybe you
should be sensitized to that by now, but when election time comes
around, basically you politicians will make a beeline to the black
church, but not in your white church on Sunday morning.

The CuairMAN. Reverend Brown, I have probably spent as much
time in your black church as maybe even you have sometiines, on
OCCaAsIon,

Reverend BrownN. Because you know that is where the votes are
and that is where the voting population is.

The CHAIRMAN. I am very familiar with your church. Now, what
I want to know, though, without giving me political advice on
where I should and shouldn't be——

Reverend Brown. No, [ am not giving you advice. I am stating a
reality.

The CHAIRMAN [continuing]. I want you to answer the question,
if you would, please.

Reverend Brown. Yes, sir.

The CHAIRMAN. What one thing is the most disturbing about
Judge Thomas to you and your church, if you had to single out one
thing, one most important reason why you don’t want him on the
bench, the Supreme Court?

Reverend BrRown. He has forgotten what grandma and granddad-
dy taught us, to look out for each other, and the Lord has blessed
you and you ought to be a blessing to somebody else.

The CHAIRMAN. Now, let me ask the same question of you, Rever-
end Le Mone, if I may.
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Reverend LE MonE. Mr. Chairman, that question is the type of
interrogatory that demands prior notice of something like 3 weeks,
It is a complex issue. At one time, I would——

The CHAIRMAN. If there i5 no one issue, then just sugpest that.

Reverend LE MoNE. Very well. 1 am a minister and 1 have to
give an example, and I will be brief. I at one time was an unofficial
tutor in a law school for black law students, preparing them for
moot court examinations during their first year. | asked one of the
students, can you give me a layman’s working definition of what is
the law. The student thought for a moment and said law is life. I
would say also that the theology of the church has to do with life
here on Earth, not in heaven, We want to enjoy life here on Earth
and the benefits of the creation that was made for everybody on
this Earth.

Equally, the one thing that disturbs us, as the Progressive Na-
tional Baptist Convention and our sister convention, the National
Baptists and the other National Baptist Convention, numbering
over 14 million people, about the nominee is inconsistency.

We are living in a world that is unstable and increasinﬁy becom-
ing so0 by the day, and I think you know better than I, Mr, Chair
man, what I am referring to, because you sit in judgment, economic
and political judgment, over the welfare of thousands and millions,
if not millions of people around the world.

The world is being constantly destabilized. We must have order,
not law and order, but stability. Inconsistency does not lend itself
towards stability, That inconsistency profoundly disturbs us.

Finally, Judge Thomas is a man of impeccable credentials. He
has studied long and hard and has made a success of himself, but
that is not for the individual, that is for the group. There is no self-
made man or woman on the face of this Earth. It has to do also
with the fact that Judge Thomas may be a good Supreme Court
jurist, but not now, and I think it is too much of a risk to have
Judge Thomas enjoy OJT, on-the-job training, when there is no re-
course. It is much too delicate a situation for us to support his
nomination, and certainly not his confirmation.

The CHAIRMAN. I thank you for your answer.

Since my time is up, I vield to my colleague from South Carolina.

Senator THURMOND. Thank you, Mr. Chairman.

We are glad to have you gentlemen bere and appreciate your ap-
pearance. I have no questions.

I just want to say, Reverend Brown, that in view of your state-
ment against this nominee here and the manner in which you say
it, you sound more like a politician than a preacher.

I have nothing else to say.

Senator KENNEDY. First of all, I want to welcome &ll of you to
the hearing and say how much all of us appreciate the thoughtful-
ness of your presentation and the seriousness in which we regard
these comments.

Mr. Hooks, in your testimony you talk about, on page 22,

Clarence Thomas’ logic is straightforward: he seta up a liberal straw man (blacks
have tried to abdicate all responsibility for their own liberation because of preju-

dice} and then knocks it down by citing some anecdotal evidence of those who sur-
vived, He infers from the few that everyone can meake it.
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I think all of us are enormously impressed by the personal quali-
ties of Mr. Thomas—his resoluteness from the earliest of days; his
steadfastness, dedication; his hard work; his obvious affection for
the members of his family.

And, as I gather, what you are saying there is that you are ob-
serving that he was able sort of to make it. All of us admire the
qualities which he had in order to be able to make it, and if we
were to just interpret it the way that he presented it, it is almost
an indictment for those that haven’t made it. Somehow, those that
have been left out or left behind, it is really because, you know,
they haven’'t had the personal kinds of qualities to be able to
emerge.

How real is that in the real world of people of color and women
in our society? I think that is really what he is saying, but is that
really real world which you are speaking from?

Mr. Hooks. Senator Kennedy, may I answer by saying that there
has been presented testimony here that would indicate affirmative
action has only benefited those at the top of the ladder. Nothing
could be further from the truth. Adam Clayton Powell came to
prominence in this Nation marching and demonstrating in Harlem
to get black people jobs as sales clerks, as tellers in banks in
Harlem in the 1930's.

When I came along in 1949 and was admitted to the practice of
law, there was not a single black in the courthouse except janitors
and maids and one messenger. There were no blacks in the banks
receiving money or using computers or typewriters, as the case
might be. There were no blacks working in the stores downtown.

Affirmative action has benefited America and millions of black
people who otherwise would not have those jobs. The paper report-
ed this morning that less than 8 percent of black women now work
as domestica, when in the 1950°s more than hall worked, which
meant those were the only jobs available.

Affirmative action has worked; it is necessary now. It is a fact
that many black people have still not benefited, but that illustrates
the whole dilemma that we face. Judge Thomas is apparently
saying that we did not need affirmative action, and we certainly do
not need it now since we have come so far.

But the fact that there are still 30 percent of black Americans
who have not made it does not indicate to me that it is a lack of
personal qualities. It means that we must contihue affirmative
action and reach the unreached. If, in the last 30 years, 40 percent
of black Americans have risen from poverty to above poverty so
that 70 percent of blacke—and those of us who love America must
admit to its successes as well as its failures, and we have had a
large number of blacks—millions of them have risen from poverty
to at least living above the level of poverty, and it is due to the
changed conditions, particularly the aftereffects and the effects of
affirmative action.

Now, to be opposed to those programs now—and I read four
things here: 11246, which was important in contracts, promulgated
by a Democratic President, expanded by a Republican President. I
talked about the effects test in the Voting Rights Act, which we
fought, as you know, very well because you were involved in that
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fight, to make sure that we dealt with effects and not intent be-
cause that is what counted.

When we look at the total record of Judge Thomas, he seems to
be saying that the ladder, which not only brought him up, but
brought millions of black Americans up, must now be knocked out.
We are concerned about those—as Amos Brown put it, the least of
the laws, the left out.

And we therefore feel, if the Secretary of Labor in this adminie-
tration can talk about a glass ceiling, if the New York paper this
morning can report that black men still lag far behind in the rate
of pay, it means that affirmative action is necessary if we are going
to bring in—that does not mean affirmative action is the only
answer; other things must be done, but we cannot discount the
major importance of affirmative action. Therefore, by any objective
test, Judge Thomas fails in the only area which he has any exper-
tise, supposedly in, and that is the field of affirmative action.

Senator KENNEDY. I would have been glad to hear from the
others, but my time is up, Mr. Chairman.

The CHAIRMAN. Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman. Reverend Brown, in
your statement you say that Judge Thomas, “ignores history and
today’s realities with respect to race discrimination,” and I would
cite an article which Judge Thomas wrote in the Howard Law
Journal back in 1987 where he said this: “Major elements of Chief
Justice Taney’s opinion in Dred v. Scoft continue to provide the
basis for the way we think today about slavery, civil rights, ethnic-
ity, as well as the way we think of the nation in general,” which is
a very strong statement in 1987 for Judge Thomas to say that the
tenets of the Dred Sco#t decision remain in America as long as
1987. 1 think he said that in other of his speeches, and I think that
is a factual situation, regrettably, that there is a great deal of dis-
crimination and racism that goes on today.

What we are trying to do is to figure out here what Judge
Thomas would do if confirmed, and it is hard to get a picture of
him. We have heard a lot about his roots. More important is what
he thinks about today. I thought that it was a telling bit of testimo-
ny when he commented about sitting in his office in the court of
appeals, which overlooks the alley where ¢criminal defendants are
brought in, and he commented about African-American young men
who were brought in and made a statement on the witness stand
that there but for the grace of God goes Clarence Thomas.

And he at one point in his career, in 1983, favored affirmative
action with flexible goals and timetables, and then he has turned
against it. And a very significant case among many that he was a
participant in was the Lopez case where he took socioeconomic fac-
tors which are supposed to be ruled out, not considered on sentenc-
ing, and over the objection of the prosecuting attorney, who said it
would open the floodgates, Judge Thomas was a part of a panel
which really expanded considerations at sentencing to the back-
ﬂound of the young Hispanic who was involved in that case,

pez.

Now, if we are going to try to predict what he is going to do in
the future, aside from a lot of technicalities and case interpretation
and whether he is going to provide diversity—and | have heard the
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witnesses say that they would rather not have an African-Ameri-
can who doesn’t stand for their values than have a non-African-
American who does stand for their values.

But we bave a projection of a likelihood of having a Republican
President for some time in the future and 1, for one, think diversity
is very important on the Court. That means an African-American
on the Court.

Now, in this balance, ali these factors in mind, why reject this
man who has at least a likelihood, a possibility, of a voice on that
Court to tell what it is like as an African-American—the feelings
about Dred Scott and siavery, and the African-American defend-
ants? Why not go that route?

Reverend Brown. Well, Senator, at this point I say that he has
not given me conclusive evidence that he is freed from the ideology
that he has espoused, the political alliances that he has main-
tained, and he has felt comfortable with this climate that is preva-
lent in this country today.

Second, one man, as I said in my statement, on that Court,
though he may be an African-American, in our estimation, will not
make any difference at all. The Court is already stacked, and we
all know what has been going on historically for the last 10 years.

And I might say here that our concern is to be right. We are not
concerned about winning a battle bere. As ministers of the church
of Jesus Christ, it is our moral obligation to be right, to do justly,
to love mercy, and to walk humbly with our God. And then we
must keep in mind that before Justice Marshall went on the Court,
though he did do a great, outstanding job, we as African-Americans
made ;t. We were able to make a way out of no way. God is still on
our side.

The end will not come if there is not a black on that Court, but
we have the moral responsibility to stand up and to speak out as
prophets and not as politicians, Senator Thurmond. The prophet
speaks, words fall, that justice may roll down like waters and right-
eousness a8 a perennial stream.

Senator SrecTEr. Well, thank you, Reverend Brown. My time is
up. I don’t think we can find conclusive evidence on anything. I
don’t think we can do that, and I would feel a lot more comfortable
having somebody in that conference room who understands African
America.

Reverend BrowN. Well, he is indicating he doesn’t understand.
He has misrepresented our history, he has also misrepresented the
NAACP’s position, suggesting that we were only interested in civil
rights, while he hasn’t read possibly the works of W.E. DuBois,
James Weldon Johnson, Benjamin E?iijah Mays, and many others
who spoke about taking initiative, who spoke about self-help, but
they were not so naive that they did not realize the nature of sys-
temie racism that had to be attacked in a frontal way by govern-
mental intervention, the same as we had governmental interven-
tion when we established these land grant colleges that excluded
black people for years. That was the Government intervening.

When we look at the Soil Bank Program, where brother Eastland
and Stennis from Mississippi and others have benefited from, that
is governmental intervention. The S&L’s, that was governmental
intervention. So, this is the thing that concerns us greatly, as to
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how he comes down as re‘gu.rds solving the problem. He does a good
Jjob, a commendable job of defining the problem.

He can do a great job of stating the antithesis of the uELy, nasty
situations. He could talk about what the ideal ought to be in this
Nation. But when it comes to raising the relevant guestions and
saying how do you do it, that is where he falls down. It is not an
either/or matter, it is both/and, and that has been the position of
the NAACP and the black church ever since we have been in this
Nation, and he has misrepresented that or permitted his friends to
misrepresent him on that point.

The CaaeMaN, Thank you very much, Reverend.

Reverend LE Mong. Mr. Chairman, might I have a word, pleass?

The CHAIRMAN. No. I will tell you how you can do it, so we are
under the rules and I do not get nailed here. I am going to yield to
the Senator from Illinois, and I am sure he will give you a word
ﬁnd you can talk then, otherwise I will not be playing by the rules

ere.

The Senator from Illinois.

Senator SiMoN. Thank you very much.

First of all, I thank all three of you. Judge Hooks, this is a good
time to say, as a member of the NAACP, that we are very proud of
your courageous and effective leadership.

Mr. Hooxs. Thank vou, Senator.

Senator SmMoN. I don’t know that | have said that in a public
forum before, but you have been the kind of a leader in the tradi-
tion %i)i.ng back to when I first joined as a student. Walter White
was the leader, and you go through that tier of leadership and you
bring henor to that position that you hold.

Mr. Hooxs. Thank you.

Senator SiMoN. Reverend Brown, one of my colleagues said you
sound more like & politician than a preacher. I am sure they said
the same thing to the Prophet Amos.

Reverend BrowN. Yes, gir.

Senator SiMoN. I remember they said the same thing to Martin
Luther King. The church has to be the servant church.

The CHAmRMAN. He has put you in fast company, Reverend
Brown. [Laughter.]

Senator SiMoN. 1 might add, I would like to hear you preach
sometime on the basia of this little preview we got this morning.
But the church was audibly silent in Germany when Hitler rose,
when they should have been standing up, and it would be the easi-
est thing in the world for you to sit back and not say anything.
Just as one person-—and I am not a member of your organization—
I appreciate it.

Reverend Le Mone, in your thoughtful statement, you said some-
thing about how you were taking a stand in opposition until or
unless you heard statements from the nominee that would con-
vince you to the contrary.

If T could ask all three of you this, have you heard anything in
Judge Thomas' testimony that makes you wonder whether you
took tbe right stand or not or has caused you to in any way feel
that you might have made a mistake?

Reverend Le Mone. I would like to go first, if you don’t mind,
Senator Simon.
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Senator SiMoN, Reverend Le Mone, we will start with you, yes.

Reverend LE MonNE. I am sorry Senator Specter has left the room
and cannot hear this remarkn?want to make in response to his
question to Reverend Brown. Senator Specter gave a very clear out-
line of not only affirmative action, but a quota system, by saying
he must have an African-American on the Court. That was clearly
stated. It i5 not limitation of language, even though he didn't give
the title of affirmative action, that is exactly what the substance of
that comment should mean, in terms of its interpretation.

QOur position is not to have a minority on the Court, but to have
the best possible human being on the Court, male or female, His-
panic, Chicano, Native American, white or black, who understands
that justice must serve the interests of all of the people, particular-
ly those who are lesst in society, that justice ind must open its
eves and look at what is happening not only to this country, but to
the world.

We, as ministers of the gospel, make no apology to the fact that
we articulate our ministries from the pulpit and aleo in the streets,
because we are on the side of God and we speak the politics of God.
All one has to do is read the 61st chapter of Isaiah or the 4th chap-
téel: of Luke, and you understand why we are deing what we are

oing,

In direct response to your question, it is really hard to say, but I
don’t think that we can take the chance in terms of this confirma-
tion going through, It is too risky. Therefore, we are even more re-
solved, based on the testimony of previous days, that Judge Clar-
gncgi Thomas should not at this time be a Supreme Court Associate

ustice.

Senator SiMoN. Reverend Brown.

Reverend BrowN. [ say amen,

Senator SiMon. That sounds like a preacher there.

Mr. Hooxs. I would say, Senator Simon, after hearing Judge
Thomas in these hearings, we are more convinced than ever that
we took the right position, because the only thing that has hap-

med, which is even more disturbing, I think Senator Heflin re-

erred to it as confirmation conversion, that he has in some ways
denied that he said what he said or that he meant what he said or
that he is starting over again.

We are very convinced that his total record as a public official is
of such nature that we cannot support him, and nothing in these
hearings has changed our opinion. We believe more firmly now
than ever that we were correct.

Senator Stmon. I thank all three of you.

Thank you, Mr. Chairman.

Senator KENNEDY [presiding]. Senator Brown.

Senator BrownN. Thank you, Mr. Chairman.

I want to thank our witnesses for coming today. I appreciate how
trying and difficult this process has been for you and your willing-
ness to state forthrightly your position. I think it is helpfal to this
committee,

In trying to ﬁz a handle on the differences between your organi-
zation and Ju Thomas, I was hoping you could help me with
regard to the question of affirmative action. The judge has indicat-
ed that he believes in affirmative action, but does not believe in
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rapial quotas. How would you describe your view of what is appro-
priate under affirmative action and what would not be?

Mr. Hooks, Senator Brown, let me say we have always been op-

at the NAACP to quotas because quotas is deﬁne«:ly as an arti-
icial goal above which you cannot rigse. courts, however, adopt-
ed goals and timetables because where blacks had been exciuded
wholesale, could not be in the police deFa.rtment, could not be in
the State highway patrol, could not be clerks in stores, all the law
really was saying is you must take aggressive action to include in
those whom you have excluded. This business of preference and re-
verse discrimination is nothing but lies that have been forced upon
the American public. How do you include in those who have been
excluded unless you are aggressive about it?

In the Alobama Highway Patrol case, the commisgioner over a
period of months refused to hire any, even though he was under
court order. It was the judge who then decided that you are not
only .dealing with blacks but you are dealing with the dignity of
the Federal courts. Therefore, by a certain date, you must have a
certain number of black patrolmen.

Goals and timetables came into the equation in order to make
the law effective. And, by the way, Judge Thomas, in hig first term
at EEOC early on, sort of went along with goals and timetables,
and then he was opposed to them. That is why we opposed his re-
confirmation.

Affirmative action is aggressive action to include in those who
are excluded out. It is not and should not be viewed as reverse dis-
crimination. And it has to be class-based. As someone has said
here, the difference between wholesale and retail, we could not pos-
sibly take care of all of the millions of blacks and women and mi-
norities who bave been excluded by taking one case at a time, As 1
have said earlier, it would have meant that everybody would have
had to have been a Rosa Parks, and only those who could sit on the
front of the streetcar would be those who had been arrested; or
only those could go to school who had gone there with a Federal
marshal to take them in.

Affirmative action is necessary, and Judge Thomas’ record indi-
cates that he did not favor that remedy, and we are opposed to
him, among other reasons, for that.

Senator Brown, Well, that is helpful to me. I think it clearly de-
fines the differences. And cﬁou might want to correct me. Let me
see if I am stating it correctly.

The difference isn’t that you are advocating racial quotas and
that he is not. That is not advocated by either one of you. The dif-
ference is a question over the timetables that have been put togeth-
er. Would that be a fair statement?

Mr. Hooks. Goals and timetables were mandated by law. The
Origgs v. Duke Power case was perhaps the finest refinement of it.
Because if you have a worktplace that employed a thousand people
in a city where the workforce was B(-percent black, 20-percent
white, there were no blacks employed. They then employ one black
or two blacks out of a thousand. The question has to be answered
at some point: When have you really affirmatively tried to give em-
ployment? This necessitates—and we do not back up from it one
lota—goals and timetables which are reasonebly calculated to show
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that affirmative action not only has resulted in some rules and reg-
ulations but in some resuits.

President Johnson stated eloquently that at some point affirma-
tive action must result in equality of results as well as equality of
opportunity. This may be a hard pill to swallow, but from the view-
point of those who have been historically denied—and I don’t think
we have to define that years of slavery, 244 years, years of second-
class citizenship, Dred Scott, Plessy v. Ferguson. Now we stand on
the brink of a breakthrough, and we simply do not need an Afri-
can-American on the Supreme Court who does not subscribe to the
concept that affirmative action must work. The Supreme Court is
already bad enough. We do not need an African-American adding
sanction to what is being done.

Senator BRowN. So the goals and timetables would be the differ-
ence, and I assume that i1 in an area where you had a showing
that they have discriminated in the past or you have a clear
impact of discrimination in the past.

Mr. Hoogs. Well, there are cases that indicate that there must
be a showing of discrimination, but there are other cases which
simply deal with the fact that the statistical results of—let’s use
that absolute term of no blacks em?loyed in a city where a factory
has a work force available to it of 50 or 60 percent or whatever
number of blacks, that the mere showing of that can be enough to
change the burden of proof, which was the Griggs case. It did not
mean that the black applicants or plaintiffs won. It simply meant
that the company which then had the knowledge of why they were
doing what they did had the burden of proof. And it is this type of
thing that is very important if we are to continue our progress.

I mentioned earlier that the present Secretary of Labor has indi-
cated in a study that there is a glass ceiling above which women
and blacks cannot seemingly advance. And she has said that some-
thing must be done.

At West Point, President Bush marveled over the fact that we
have now had 1,000 black graduates of West Point, when you and I
know when General Davis went there he was given the silent treat-
ment for 4 years.

The man in charge of West Point said it is because of aggressive
affirmative action that we have now had 1,000 graduates of West
Point. It is necessary to have affirmative action, and to rnake it
work there must be goals and tiretables and systematic class-
based remedies in order that we will not spend forever all the
meney in the Treasury trying to do it one case at a time. And that
is one of the weaknesses of Judge Thomas’ position. He only talks
about affirmative action for someone who has proven somehow
that they have been the victim of discrimination. But we know that
when they did not have blacks in the police department, it was not
based on an individual. It was based on the fact that nc blacks
were going to be employed as a group. And why should an individ-
ual have to go there and almost be lynched?

And T want to say very quickly that the time has not passed—the
fact that affirmative action has been in existence for some time
does not mean that we do not atill need it, that we do not still need
class-hased remedies, and that we still need goals and timetables,
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Senator BrownN. If I may, Mr. Chairman—I see the red light—I
would like to ask one followup question.

Senator KenNepy. It is gne with me if Senator Thurmond
agrees,

Senator THURMOND. We have to move on, but go ahead this time.

Senator BrowN. Just briefly, putting aside goals and timetables,
obviously that is an area of disagreement. My impression of the
judge is that he has a heartfeli commitment to civil rights, ac-

owledging that there is a significant disagreement in your mind
over goals and timetables. But aside from that, at least my impres-
sion was he had a heartfelt commitment to civil rights,

‘lii"?uld you share that view or do you disagree in that area as
well?

Mr. Hoors. 1 disagree, sir. Respectfully, I maintain the experi-
ences are neutral. He talks about his experiences, his grandfather
being called a boy. He talks about prejudice and discrimination.
But those experiences did not leave him with the lessons of how to
overcome that. We have yet to hear from the judge in his oificial
actions basically—with one or two exceptions, of course—how he
would overcome that.

He went to the right school, the university of bard knocks, the
school of discrimination and prejudice, but he learned the wrong
lesson. He seemed to be saying that we do not need Government
help, we only need self-help.

We maintain, the NAASP and the Baptist Conventions and the
great mass of black pecple, that we need both self-help and Govern-
ment help. And Judge Thomas seems to always emphasize only
self-help, and that bothers us as to a sincere commitment to the
eradication of the problems. He understands and enunciates very
well the problem, but the question is: How do we get by the prob-
lem? That requires some affirmative action, which be seems to dis-
AVOW.

Senator Brown, [ appreciate that.

Mr. Chairman, thank you for your indulgence.

Senator KeEnneEDY, Thank you very much.

Senator Kohl.

Senator KolL. Thank you very much, Mr. Chairman.

Gentlemen, in a 1959 article for the Harvard Law Review, Wil-
liam Rehnquist wrote that the Senate has the obligation to “thor-
oughly inform itself on the judicial philosophy of a Supreme Court
nominee before voting to confirm him.”

Do you feel that we are thoroughly informed on the philosophy
judicially of Clarence Thomas?

Mr. Hooks. I do not think that his testimony has informed you
as to his judicial philosophy, ana I would have hoped that in his
testimony he would have informed you. But I do not think he has.

I hope I have answered your question.

Reverend Le MoNE. Foﬂowing these hearings, Senator, we have
seen or read or heard no indication of understanding the judicial
philosophy of Clarence Thomas. We have, at best, had vague, elu-
sive, flexible answers to many key issues. And permit me to add
that this issue, this nomination, is not about affirmative action
only. It is more complicated and complex and comprehensive than
that. That is certainly a key issue, but not the sole issue. We do not
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want to be interpreted as being here sitting at this table represent-
ing one issue that is supposed to be something concerning minori-
ties and women. That is an issue, but not the issue.

Reverend Brown. I would respectfully say, Senator, that Judge
Thomas, in my estimation, has not been forthright in dealing with
the issues. And let me say parenthetically here that we must be
careful as to how we accept these polls as being gospel truth re-
garding the position of African-Americans on Judge Thomas,

I happened to stand in a bank on the day before yesterday, and a
man came up to me panhandling, wanting the money. And before 1
gave him the money, I said to him, “What do you think about Clar-
ence Thomas’ nomination to the Supreme Court?”’ He said, “Well,
you know, yeah, a brother ought to be up there; yeah, a brother
should be up there.” I said, “You mean that if this brother is talk-
ing against affirmative action, if he has problems with minimum
wage, if he migrepresented his sister’s status in terms of her being
on welfare, if he is in alliance with a socio-religious-political gang
that is attempting to turn back the clock on ali of our rights, would
you support that man?"” He said to me, “Rev, you laid something
OCI; my brain. No, I don’t think he should be on the Supreme

l.ll't.”

Senator KOHL. Are you then all saying that it is not that we
don’t know his philosophy—are you saying that we do know his
lp;ll.'lilgsophy and that is why you are advocating that we vote against

m

Reverend Brown. That is nght. Now, on some other technical
legal question is not an answer to you—

Senator KonL. Is that what you are saying, Mr. Hooks?

Mr. Hooks. I am saying, sir, that we opposed him because we
thought his judicial philosophy was not what was the basic broad
stream of American thought, and particularly African-American
thought; that nothing in this confirmation hearing has changed
that. He has not expressed, in my judgment, any judicial philoso-
phy except to simply say he can’t give an answer to this, he cannot
give an answer to that. So we are convinced that his judicial philos-
ophy is wrong for this time, yes, sir.

Senator KoHL. So that he haa one, but it is not acceptable.

Mr. Hooks. That i8 our position——

Reverend Le MonE, Or entirely understandable.

Mr. Hooks. Before he testified, and nothing in his testimony, in
my judgment, has changed it.

Senator KonL. All right. I would like to go on.

In an article in last Sunday’s Washington Post, Juan Williams
said that when Thomas came to Washington in 1982, he was a far
more liberal person, even anxious to talk with civil rights groups,
but that they snubbed him. And as a result, Thomas became more
conservative, and the groups lost an opportunity to have an influ-
ence on his development and growth.

Do you have any comment on that?

Mr. Hooxs. My comment is that snubbing and failure to be in-
cluded ie a two-way street. I have served as a public official in
Washington. I met some antagonism when I came here, but I made
a conscious effort to associate with all of the leaders so that they
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could know who I was and what I stood for. And I think that effort
was successful,

If Judge Thomas felt he was snubbed, he was a high-ranking
Government official, at one time one of the highest ranking in the
administration. And I think he had a right and a duty to seek out.
I don’t think he did that as he should have, and I think that
whether or not he was snubbed or not should not change his basic
philosophy if he believed in the things that we have been talking
about, that he should not have changed that because he felt per-
sonally snubbed.

Reverend LE MoNE. Senator, in my testimony, I indicated that if
the allegation is true that he was snubbed, then certainly a man
born and raised in Georgia would go to a hlack church where ac-
ceptance is the order of the day, no matter what your philoso'fhy.
He didn’t seek out the hlack church during that time, Had he done
80, he would have been educated and would have been in a position
to educate, Why he didn’t choose that option I don’t know, and I
think it is his losa.

Reverend Brown. If I might put it in some homespun wisdom
from Misasissippi, and maybe from Pin Point, GA, grandmom and
%rancclldaddy said he or she who would have friends must first be a
rrend.

Senator KoHL. Are you saying that this man has walked away
from his roots?

Reverend BrowN. He has not been in touch with those old rich
roots.

Senator KenNepy. I think the time is up, Senator. I think we
have to express our appreciation to—oh, excuse me. Senator Simp-
s00.

Senator StmpsoN. Mr. Chairman, I thank you and I thank the
panel. 1 was listening to your remarks, and I came over and
wanted to participate, to try to do that.

It has been dramatic. I think that is what you intended, to be
dramatic. I think it is important to say that Mr. Thomas’ responses
to questions, at least as I heard them here in several days, indicat-
ed that he believes in affirmative action in this respect: He believes
in reaching out to increase the applicant pool, increasing the appli-
cant pool, then choosing from that pool the best gualified applicant
without regard to race. And I think that that is what most Ameri-
cans view as—you know, their view is they are against racial pref-
erence. They are not against affirmative action. And there is a dif-
ference. I know the flashwords don’t fit well, but there is a differ-
ence.

But, Dr. Brown, in your written statement you say the group
wants a nominee who has experienced discrimination. You write
that his views reflect hostility toward the African-American com-
munity. You write that he is against equality, equal rights, and jus-
tice. You claim that he doesn’t understand the history of the Afri-
can-American community.

I can tell you, sir, it is most difficult to reconcile your written
and your oral testimony with the Clarence Thomas that we or this
comrittee or this country saw and wbo we questioned and listened
to for 5 days, or with the Clarence Thomas described to us over the
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past 4 days by persons, mostly African-Americans, who have
known him well, some for many, many years.

I don’t think anyone ] have ever seen has come before this com-
mittee with more friends from around the country, by people who
really know him. And the harsb and the intemperate and the
nasty statements come from people who don’t know him at all.

Now, you can’t tell me—I don’t care what race or color or creed
that we are talking about—where thers have been more friends
and more people respond to a man than this man, Judge Clarence
Thomas, without question. Never in my experience in 13 years. I
would think that you would feel demeaned to hear white liberals
telling blacks how blacks ought to feel. That can’t be a very good
experience. And the reason there is a huge, huge split and schism
in the black community is because this man is splendid but he is a
conservative Republican. So why den’t we just cut the baloney and
lay it out there and just say you don’t like him because he is a con-
servative Republican, and that is what he is. That is his creden-
tials. But the rest of this is really an exercise-—and here is a white
conservative speaking—is an exercise in why this is just dissem-
bling before your eyes.

You have got a group of people who are on their own in the
black community, and you have never had that before. And they
are not going to be in ﬂ:cked step. And I heard from the NAACP
group in California, and that was a tremendous lady. What a spirit-
ed and energetic lady, and, boy, she laid it out in spades as to why
they didn’t want to join in locked step.

ese are the things that stun me, and I don’t understand how
you can say those things about a fellow Christian—you are a pastor
of your flock—as to those things which are just plain not so, after
listening to him for 5 days. And I would ask you how you came to
that conclusion,

Reverend BrownN. Senator, if you read my text, I said Paul said
that we are living epistles read of men and women. Judge Thomas'
record speaks for itself,

Senator SiMpsoN. It certainly does.

Reverend BrownN. Yes, before. The speeches he has given, the
company he has kept. And I think that we are aware enough to
know the implications of the political ideology that he espouses.

I don’t mean to be toc technical here, but when you talk about
conservative views, I think we need to put that in perspective. Afri-
can-Americans, in terms of their religious experience, have tended
to be conservative when it comes to biblical truths and some doctri-
nal questions. We have been conservative as regards respecting our
elders, thongh there appears to be a generation in these urban cen-
ters who have gotten away from that.

But when it comes to political conservatism, we have never been
conservative, But we know that, taking a page out of the Bible, the
pharisees and sadducees of Jesus' day were the political religious
conservatives who would rather keep, hoard the blessings of the
promise for themselves. Jesus was a man for the people of the land,
and for that reason they put Him on tbe cross.

What we are saying conservatism means, from an African-Amer-
ican vantage point, the few profiting at the expense of the many,
the rich getting richer and the poor getting poorer. And I think
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that it is high time that we lay down these labels, right wing, left
wing. As one brother said, we ought to be conoemedr;gout the bird,
because if you have just got one wing you ain’t going nowhere, You
are just going around in circles. And if in this Nation we do not
come together and talk to each other and get rid of this kind of
rhetoric that has been afoot for the last 10 years—and it has been
afoot, We have had these so-called conservatives who would be
more concerned about a fetus or an unborn child. And we are con-
cerned about reverence of life. But at the same time we emhrace a
political philesophy that would deny child care, a decent job, a good
education, a spol;(esman who would even go to South Africa of that
bent, where people have been gunned down and dehumanized for
yvears, and called Bishop Tutu a phony.

It is that kind of conservatism that we have seen afoot in this
Nation. And what we are saying is it is time that we get on with
the business of putting our Nation back to work, of developing our
infrastructure, of being involved with each other to keep this a
strong nation.

We ought to take a lesson from Russia. Russia went around the
world trying to acquire power but did not take care of home. And
ag the [ast 10 years have indicated, we have not taken care of
home. We have been more concerned about how things——

Senator Simpeox. I hear those things and they are passionately
and sincerely said, but we are talking about Judge Clarence
Thomas. That is who we are talking about.

Reverend BrowN. 1 know what he stands for and who he is with.

Senator SiMpsoN. You know, I believe something about that
teaching. | think it was about forgiveness and kindness and com-

sion. That is what it was about, too. Those were the words of
esus Christ.

Reverend Brown. I am talking about him, too.

The CHairMAN, Thank you very much.

Senator SiMoN. Mr. Chairman, one more question, if I may.

The CHaIRMAN. Has Senator Brown asked any questions yet?

Senator Brown. Yes.

The CHAIRMAN. All right. The Senator from Hlinois.

Senator SiMoN. Just one more question. In one of his writings,
Judge Thomas, in outlining his legal theories, said the Constitution
should be colorblind, and we don’t argue with that. Then he goes
on to denounce what he calls race-conscious legal devices.

One of the things that I helped to develop back when [ was in
the House, working with the late Dr. Patterson, was Federal aid
for historically black colleges. That is clearly a race-conscious legal
device. Now, he has not specifically denounced that but has de-
nounced the race-conscious legal devices.

What would be the impact on historically black colleges if we
;vl;er% to have a Supreme Court saying that is unconstitutional to do

at?

Mr. Hooks. Senator Simon, two things, briefly. Justice Blackmun
stated very eloquently that the only way we can advance beyond
racism is to take racism inte account. The only way we can ad-
vance beyond color is to take color into account. You cant have
veterans’ laws unless you recognize there are veterans. You cannot
have laws for the digabled unless you recognize there are disabled.
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I do not understand this business of not dealing with color when
color was the problem. For that reason, as Justice Blackmun =aid
in Bakke, we must take it into account.

Second, I think, in direct answer to your question, that the black
colleges have been and are now a great cultural repository of help
for this Nation. We would be much the poorer if we did not have
black colleges. And if we were to adopt that suggestion that you
talked about in totality—and that case, by the way, is before the
Supreme Court, will be coming up soon—we will destroy historical-
ly black colleges.

It was never the intention of the NAACP to destroy black insti-
tutions. It was our intent to integrate all institutions. We think
that black schools like Fisk have as much right to exist as white
schools like Duke. But they must both be integrated. And we have
found that black achools have integrated far more rapidly and far
more totally than have the white institutions, and we do not want
to see them destroyed, and we do not want to see this whole busi-
ness of the colorblind society aid in the elimination of a great cul-
tura) institution which has been of help and is of help.

Finally, Senator Simon, when we look at the totality of the ques-
tion that we face, it is important that we know we are the water-
shed, and as has been stated by one of the members of this panel,
the present course of the Supreme Court must be reversed. This
committee has a chance to reverse it now by not consenting to the
confirmation of an African-American who is obviously opposed to
that which is good for America and to that for which t{ne great ma-
jority of Americans stand.

It has been stated these public opinion polls simply reflect that
all African-Americans basically would like to see one on the Bench.
If they do not know what he stands for, they favor it. When you
ask them, as Reverend Brown has put it, about the reality of it,
then it changes. And there has been a change in publi¢ opinion
Eiolls. A Werthlin poll indicated that not as many blacks were in

avor as it first appeared,

So 1 am saying give the people light and they will find their way.
This Senate has the light, and I am sure they are not going to be
guided by public opinion polls which do not ask the right questions
and therefore come up with the wrong answers.

Thank you, Senator.

The CHAIRMAN. Thank you very much, gentlemen.

Reverend Le Mone, I had not allowed you to continue because
time was up, but now on my time was there anything you would
like to say.

Reverend Le MonE. Thank you, Senator. With regard to Senator
Simpsen, I don’t think that we speak the same language that was
called English., We are not here for the dramatic, nor are we being
overly dramatic. We are telling the truth based on history and ex-

ience and a crying human need for corporate justice for every-
y in this country.

I notice that sometimes language is suggested when different
panelists speak. It is very eloquent. It is informed. It is well
thought out, et cetera. But the language applied to people of color
is always dramatic, entertaining, and so on.
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I think we can speak the same language once and only if we all
have the same experience. Qur position is simply this;: We can’t
take the chance on this confirmation. The relationship between
slaves and masters is not to be improved. We want the elimination
of the categories in the first place so all people can live their God-
given rights as human beings, men and women.

With regard to racism, racism unfortunately is alive and well in
this country. About 3 months ago, perhaps a bit more, there were
two surveys conducted—one in the city of Chicago, Senator Simon.
Omne black man, qualified experience, same level of education, and
his white male counterpart. The white male counterpart prevailed
for the job application in terms of a ratio of 7 to 1. That is less
than 5 months old.

The CHalrMaN. Say that again, please.

Reverend L MonNE. The ratio was 7 to 1. The white appli-
cant——

The CHAIRMAN. In the context of the——

Reverend Le MoNE. Job applications for the same job requiring
the same education

The CHAIRMAN. A black man and a white man, same educational
background.

Reverend LE MoNE. And experience.

The CHAIRMAN. And experience.

Reverend L MoxE. And education.

The CHAIRMAN. And they filed a number of applications.

Reverend Lk MonEe. That is right. It was conducted by a compa-
ny. Chicago was one site, and here in the District of Columbia was
the second site. And the white applications were successful seven
times to one time, Even a physical factor was injected into the
data, physical factor of height, weight, and s0 on.

The Washington Post finally produced something of value to us.

The CHaremMAN. Thank you very much, Reverend.

Are there any more questions for the panel?

[No response.]

The CHAlRMAN. Gentlemen, thank you very, very much for your
testimony.

Mr. Hooks. Thank you.

Reverend BrowN. Thank you.

Reverend Le Moxe. Thank you.

[The prepared statement of Rev. Archie Le Mone follows:]
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TESTIMONY AT THE JUDGE CLARBNCE THOHAS HEARINAGE
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The Progresslve Nations]l Baptist Convention. Ine.

HMr. Chairman, Hembers of the Senpte Judiciary Committes,

Thank you for the opportunity to testify at today's hearing
¢pnearning the nominaticn of Judge Clarencs Thomas. I am
cEficially representing the Progressive Hational HBaptiat
Conventien, Inc., {PHRC). My dencminaticn is one of the historie
Arican-American chuxches, The Progressive HNatienal Baptist
Convention has just over 2,00G,000 membars in approximately 2,300
congregatione throughout the United States. Many of our churchea
ste located in states with large urban centers and are attempting

to mest the needs that impact on our citima.

It is not uncommon to find as many e 1,500 te 5,000 pecple whe

belong to one of cur congregations. I think it can be stated that

56272 0-93 -6
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an African-American PBaptist church {e made up of & variety of
people coming from diverpe socio-economieo, educational, and varying
regional backgrounds. The church in typical African-Amsrican life
has been apd is a place not only for worship but gerves the vaal,
unmet needs of our communities. The chutch represents a place
where our human rights and values eore reconfirmed as =
counterpoint, even today, to the historical and contemporary
indignities that have been part of our life experiances in this

country.

The Pragreasive Nationml Baptist Convention. Inc.., wishes this
testimony to be viewsd as speaking analytically and not ¢ritically
concerning the nomination and possible confirmation of Judge
Clagence Thomas., Becsuse of the uniqus sensitivity surrounding the
Thomas nomination, the Convention hss not taken lightly the
poaition Jt has officially adopted at 1ts 30th Annual Seszsion in
Pitteburgh, Peansylvania, in August of this year. Fermit ma to

read the relevant paragraph of the Convention‘s resolution:

“BE IT THEREFORE RESOLVED that Lthe Frogressive National
Baptist Conventicn opposes the nomination of Judge Clarence
Thomas to the U.5. Supreme Coutt until or unless in his Senate
hearings he expresses support of the Constitutional rights won

L

in ouy hard fought struggles for civil rights
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Subsequent to the above, the Convantion has oconcludad that it is
not in favor of the confirmation. There are reasons for this and
1 wish to be brief in explaining them, Kowevaer, T hope that

clarity will not be smorificed on the alier of brevity.

According Lo public testimony during the courme of these hearinga,
there haz been no convincing statement on the part of Judge Thomas
that satisfied our copcern as sxpreasad in the relevant paragraph
ng cited €from the resolution adopted by the PNRC last month.
Indeed, we have pot had apswers to questions that are of paramount
importance to us as a Christian body made up of citizens who arce
of African anceatry. We do not and can not accept responses that
are aleverly crafted in terms that are just that -- responassz, not
ARBWELS. For example, what is the nominee's real position on
capital punishment? His willingness to Jjust lpok at final
judgmentz handed up to the {(Bupreme) court is inaufficient. 1s
he, like retirving Apsociate Justice Thurgood Harshall, opposed to
capital punishment? 1Is the nominee radically concerned, as a human
being, with not just the question of human rights, but the right

to be human?

The nominee has not answered nor was the guestion raised about
something that goss beyond personal considerations and values, and
that gquestion hasg to deo with ecology. our world 1s being

systematlically eroded due to improper stewardship of out natural
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and humen rescurces, The former has to do with toxic contamination
of land, water snd air, snd the latter with the righl to earn a
fair and decent wage for one's work; that an employee, whather
female ar male, should be paid the same salary and enjoy the same

benefits for the same jabia).

Mditionally, those pesople who have spent thelr productive years
satning a living and traising families should not be digeriminated
ageinet because they are more axpensive to employ than someone who
iz much younger and entering the job market for the first time.
This is called age discrimination, and it 18 uncomfortable to know
that an overwhelming ameunt’ of complaints concerning wge
dizerimination wete unattended to during the nominee's tenure as
the head of EBOC. More than that, the gtatue of limitations has
run out and the complaintives no longst have any redress or courae

of action.

It has been sajid that during his time ags a top qouernmont'officinl,
Clarence Thomas was ostracieed by the established civil rights
community, Pecrhaps that was so0 ~- perhaps not. If it was true,
the nominee certainly should have gone to the Black churchies) in
order to find a forum in which to express his idems and views. The
Elack church{es), especially the Haptist church. represent a

community wherein a wide range of idemap and pospitions can be easily
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found. He could have, indeed should have, sought out & community
in which he would have been weloome beoause he was a part of that

comnunity, He ntill is,

There are too many critical questions that remain unansvered.
Repetition for amphasis, responses are no synonyms for answers to
those questions that »til11 lipger. That ie all we are {aced with
in these hearinge: questions, gquestions,.questions, questicna.
®Rhen in any human situation the dialopue, the conversation, the
debate, or when sny other interchange takes place, there cannot be
morea questiona et the ond then there were at the beginning.
therefore, in good consoience, even in viesu of the nominea®s
singular achievements, his eitting on the United States Supreme
Court would not be in the best interest of al)] groupsa and
communities that need progreseive jurisprudence in order to ensure,

at well as enhance, an egaliteacian mociety under law.

There are thoee who claim that 1f Judge Thomas is not suocessfu)
in these confirmation proceedings, the next nominee may hold
regressive views on constitutienal righte and liberties. That is
not of major concern, neithet 1s the nominetion of another minority
to the Court a matter of priority. ©Our concern and the reality
that has to be met is that Justice must serve the poor, the
unhappy., the children, and the aging. It has been said and
manlifested in a form of a etatue that justice i3 "blind™. For

thoge in this society and the world, the blindfold should be 11fted
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from justice's eyea so it can clearly aes that all iz not well and
the scale in its hand 48 tilted. That scale needs to be balanced -
- made egunl. That ocan only be arrived at {f justice can see the

human needs that confront our modern era.

The Progressive National Baptist Convention was founded in 1861
over the issue of civil rights in keeping with ome of its momt
wldely known pastors, Rev. Dr. Martin Luther Xing, Jr. It is in
his spirit and memory thot our Convention maintains a progressive

outlook on lifa.

We are not convinced, there are too many unanswered gquestions for
us to support the confirmation of Judge Clarsnce Thomas at this

time,

Bupreme Court justices cannot be recalled.

Thenk you Mr. Chaitman, and membais of the committes.

Btatement delivered on behalf of the Progressive Netional Baptist

Convention, In¢.,, by Rev., #Mr. Archie Le Mone.
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BESLULION_On_THE CLARENCE.I1HRMBE
NOWINATIQN_ TR THE PUPREME COURT

Eraspcle

The U,8, dupreme Court 1s cur naticnia highost court,
The Justices have bewn delegated the aulhowvity 1o interpret
tha lawe that affect all cliirzerns.

President Ueorge Hush's rewination of Judge Clarernce
Thomas +o fill the vacangy of veliving Justice Thurgood
Marshall, provides the courlvy & urilgue opportunity te
reflect on oy current dilemma 1w Lhe field of Omevican

aelitics.

There s a "pounservalive trend”™  sweeping the body
politic. The hard woer gaine of Lhe Livil Rights Movement
arg belinp evoeded by & soaries of cont deciesions.

We, the oembers of the Progreseive Mational FEaptiat
Converntion, weeting in  Frtisbw gh, Permosylvania, view the
rotinee, Judpe Clarence thonab, as  a  product of African
Americarn deacenti. the has seen the dvnjustices that afflict

pecple ol tnlor.

Witile we atfirvm hHiw husanity, GUellevieng - that God'a
rederming pgrace rcan Lraneform ocor brother dnte a  new
creature,. we uwust set  forrth a vtamdard by which the U, B.
Benate and cilizerm-y must  pudge Lhis reeed nge,

Arnarica 15 a nultivacial wocieby. Thareafore, a justice
on the U.9. Yupreae Courl  muel be sepnitive Lo buman raghts
and secial  alisnatior. e affzrm the vight of #very
individual (Black o Whate? o hoeld  Whalsowver view he  or
whiw nay wish, be 1t litusal, conservative, or ctharwise.
Morveover, we recognize Lt Jdaovevsily ol vpiniony and pointse
of view are neceswary wilbhivn cur commaratly,
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Resolution -~ Clarencd Thomas Noemination
pAge 2

7.

8.

10.

11.

1e.

Howsver, tha 2let Century American aguerdas dewards a
Judiciavy that is rol lovked intco ldeclogical  waring
factionn, Tha U,E, Bupreme Court wust provide squal Juﬁtlcc
untdar the Laws of the Cormlitution,

The (B, Genate hearings o Beptamusr 9, 1991,
schedulad for Wawhingtow, DC, shall afford Lhe nomiroee an
epportunity Lo express views om a veariety of topice. Him
record to date leaves many clitizens tvoulled aver his basice
Judicisl philoscphy.

BEBDLUTIGN

WHEKERE, tha krogressive Netional bLoaptist Conventien
{(PNBC) wag borni gut of a climate and & experiencae of
turmeil and viclente, strugglinp For the rights, frasdomns,
ard 1ipevtias of 1is constituency and all peopley and

WHEREAS, PHNELC is the only usuch conwvenlion that stood
forth and champiconed Lhe cause of Civil Rights, while
providing a howe ard & wallonal vlatform fov eno of Bod'w
magt dynamic secvauts and our beloved leadev and brother,
tha late Dy, Martiw Lulher Hing, Jr. 3 and

WHERCAH, Hfrican Amuricans, olher racial minorities,
and  wWomen have hislorically lwen victinse of imeasuwable
crives ofF hatred avd opp-gasiorn, disceimivnation iv the labor
force ard danied access to publaic and privaete trstitutions
itn the hited EBtaten for reasons unrelaled to Lhetr weclt
and quatifications, ut based on race and fende-

preferencesl and

WHERENQS, Lthe afovemertioned victing of ragial hatred
ard discrimiriation bave appealed (o the Buprdsme Court of the
United States for egual protection of their constitutional

rightey ard

WHEREAS, Lhe U.S. Suprame Lourd ie & critical national
inetitution, which should conbine scholavly conntitutional
interpretation with a derp appraciation of the concrate
history and social realily of the Avevicean peoples and
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Resolution - Clarence Thomaa Mowination
page 3}

ia.

15.

16.

17.

16.

19.

WHEREAS, a proper consideraticn of the romivation of
My FThHomes Lo the U 5. Suyseme Court reguirew not  only a
careful examination of {he gualificetions, outlook, ard
history of Mr. Thomas, but alsc Ehe intent, hintory, ang
palicy divection of Prastdeni Hushi avd

WHERERE, Lthe Reagarn/Bush and the Bumh/Quayls
aduniniatrations have retlocted a consiulont pulicy direction
with glear and muasurabla nogoalive japacls on the African
Amarican comnunity for over Len years) ard

WHCHENY, this policy divection ircludes dersgulation
ant structural uramploywant, remsval of anti-diecrimination
motaecl lon Tor histericatly opprussed minorities, raduction
in health care, cutbacks in suclal sssistance for the poor
in geveval, and & wmajor redistiibution of wealth  away frow
the widdle clase and the poor towards the already wealthy
and super-richi and

HHEREAL, the political toctics ard Btratepy of M. Bush
reflect simisler mandpulaticn of rvace, ae in the case of
Willie Hortorn) awd

WHEREAY, the policy divectien of the lawt ten years has
resvited in unprecadenltod iwpoveraishmenl of the worlkidng poor
and the botton strata of Lhe population, yab &l the same
time the urprecedented yrowlh of wealih amony the upper
utrata of the populationy and

WHEREAH, M. Thownt: hao bLaen & parl of Lthe conservative
trend for the ontire ten yeas perlod as an aid to Benator
Davferti, as ECOL Divector, ard an a federal  pivesit cowrt

Judge ) and

HHEREAS, we ave callod to kewdw a trree by the frult 1%
bears and

WHERENE, Lhe ratovd  (Truitsd of  Me, Ihewas showe &
congislent pattern, flust  Clearly reflected 1n BHis  years as
IMrectar of ELOC, of jJoanaemg  the luuh pelicy  directilon of
reweving apli-diweramirad bom mrutection for African
Anericans, denying «qual pey for eqgual work forr wosen, and
failling to  act decisdvely ©r agpe diserimivetion csces
brought befare the LLUL§ and
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Rewcluticn ~ Clerance Thomas Momination
page 4

2a.

24,

6.

WHERERAS, the Thimes niomination is pari, of an
acculerated trend of Push to stvargthen the powar, prestige,
and Lnfludnce of & vetwork of people, wWho are wolre effective
in opposing the gains of the Civil Rights Movamant and a
progresgive Africar American agenda than white cormervatives
baceuse thoy appeal to tho commendolile reluctanmce of African
Amartcans to not publicly oppose other Afvican Amoricanay
ar

HHERENS, the trend 4o strengtien the prestige, powar,
and influence of Africen Anericans whe (objectively,
regardless of perconal Intent) promele cenfumion, divislon,
artt lay the ffrican American commanity open to furkhar abuse
ard exploffation, and is therefors dengersus, short-sighted,
and  uwnTaithful to the puslt tradition of etvuggle and
woacrifice of the Afvican Americarn prople; and

WHEREAS, the vomination of Me. Thoaat fov U. 5, Bupreasa
Court Juatice mhould be vonsiderad in content and aw part of
a dangetrcus trend that devs rot measure up Lo the principles
e elilch the FMNPC waa founded and which has guided ite
axigtance) avd

WHERENS, we, the FPNBC, fow that wur hope  st111 e in
God and rEver waa itn & Cywival Republican governsent nor in
a Jube-warmn Democvatie govermwmernt.

BE IT THEREFORE RESINLVED that the Propreasive Netional
Baptist Corvertion opposcs the rvominatzon of Judge Clarenco
Yiowas forr tha UL.B. Suprawe Court until or unleas iw his
Serate hearings he exprossec suppsrlt of the Coratitutional
rights worn in our hard Toupht stragyles for civil vwightg.

thonse. ree
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The CHAIRMAN. Our next panel testifying in support of Judge
Thomas’ nomination includes the following: Sheriff Carl Peed, of
Fairfax County, VA; Johnny Hughes is no stranger to this commit-
tee and has testified here on a number of occasions, a captain in
the Maryland State Police who is testifying on behalf of the Na-
tional Troopers Coalition; Bob Suthard, former superintendent of
the Virginia State Police, who is testifying on behalf of the Inter-
national Chiefs of Police; James Doyle IH, former assistant attor-
ney general of the State of Maryland; Donald Baldwin on behalf of
the National Law Enforcement Council and a frequent person
before this committee whom we rely on a great deal; and John Col-
ggls] _on behalf of Citizens for Law and Order. Welcome back, Mr.

ins,

Let me say to all the panelists it is a delight to have you here.
We have spent a lot of time together. Usually it is on matters relat-
ing to law enforcement issues, but it is nonetheless a pleasure to
have you here to testify on behalf of Judge Thomas.

Sheriff Peed, would you—unless the panel hag-——

Mr. BaLowiN. Mr. Chairman, I have got a very brief statement,
and I would prefer—and I have discussed it with these gentlemen.
If I could just put this in, make this brief statement, and then defer
to them. My point is that this is a small segment of the law en-
forcement community, but I want to state that this represents
what I consider the broader aspect and the overwhelming majority.
So I will just make this brief statement and then defer, if I might,
with your permission.

The CHAIRMAN. Surely. However the panel would like to proceed.

PANEL CONSISTING OF DONALD BALDWIN, NATIONAL LAW EN-
FORCEMENT COUNCIL: CARL R. PEED, SHERIFF, FAIRFAX
COUNTY, VA; JOHNNY HUGHES, NATIONAL TROOPERS COALI-
TION; JAMES DOYLE III, FORMER ASSISTANT ATTORNEY GEN-
ERAL, STATE OF MARYLAND; BOB SUTHARD, INTERNATIONAL
CHIEFS OF POLICE; AND JOHN COLLINS, CITIZENS FOR LAW
AND ORDER

Mr. BarpwiN. Mr, Chairman and members of the Senate Judici-
ary Committee, I am Donald Baldwin, the executive director of the
National Law Enforcement Council. The NLEC is an umbrella
group for 14 member organizations. Throu%h these organizations
we reach some 500,000 law enforcement officers throughout the
country and certainly the overwhelming majority of our law en-
forcement community.

Now, these gentlemen here will represent the views of their or-
ganizations, and I can state that they will represent the views of
our member organizations as well.

We have endorsed Judge Thomas for the U.S. Supreme Court be-
cause we feel that Judge Thomas will assure that justice will be
carried out through the right interpretation of our laws as they
have been enacted by our legislative bodies. Judge Thomas in our
view will interpret the Constitution as written. Legal scholars have
determined that the nominee believes that a Supreme Court Jus-
tice, or any other judge, should not use his position as a judge to
legislate new laws not already on the books. This is most important



166

because the law enforcement personnel must put their lives on the
line every day and have to trust the laws. Qur members want to
know that if they arrest a person for breaking a law that he will be
judged on the basis of that particular law, not by a new law that
might be legislated on the spot by a judge. The law is the law. The
Constitution is the Constitution.

Judge Thomas should certainly be confirmed for a seat on the
U.S. Supreme Court. He has our wholehearted support.

We thank you for the opportunity to express our views.

Ag I have said, 1 am sure that these gentlemen here will speak
not only for themselves, but they will speak for the entire law en-
forcement community, I believe.

The CHAIRMAN. Thank you very much, Mr. Baldwin.

[The prepared statement of Donald Baldwin follows:]
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Mr, Chairman and members of the Senate Judiciary Committes, I am
Donald Baldwin, Executive Directar of the Natonal Law Enforcement Council. The
NLEC i gn umbeella group for fourteen member arganizatons. Through the
founesn member organizailons we reach some 500,000 law enforcement oflcers
hroughout the country, and certainly the overwhelming majority of our law
enforcement community.

These gentlemen here will represent the views of their organlzaticns
and I can state that they will represent Lhe views of our member organizations as
well

We have endorsed Judge Thomas for the Untied States Supreme Court
because we feel that Judge Thomas will assure that jusilce will be carried out
through the right Interpretation of our laws as they have been enacted by our
legislative bodies, Judge Thomas, in our view, will interpret the Constitution as
written. Legal scholars have determnined that the nominee believes that a Supreme
Couri Justice, or any other judge, should not use his position as a judge 0 legislate
new laws not already on the books. This is mosd tmportant to law enforcement
personnel who must put their lives on the line every day. Our members wanl Lo
know that if they arrest a person for breaking a law that he will be judged on the
basis of that law, not by a new law that might be legislated on the spot by a judge.
The law is the law. The Constitution is the Constitution,

Judge Thomas should be confimed for the seat on the U.S. Supreme
Court. He has our wholehearted support.

We thank you for Lhis opportunity to express our views,

-1
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The CHaiRMAN. Gentlemen, have you decided who should go
next? Otherwise, we will go in seniority before this committee.
Johnny, you go ahead. You have testified before this committee
more than anybody. Or do you want—you all figure out how the
devil you want to go; otherwise, I am just going to pick somebody
and you are going to go.

Mr. PeED. I will go first.

The Cuairman, All right.

I have been informed by my senior colleague to get you to watch
the light. You all are very familiar with green and amber and red
lights. When the red light comes on, as he has informed me to tell
you, please stop.

STATEMENT OF CARL R. PEED

Mr. PEED. Mr. Chairman and members, good morning. It is a dis-
tinct honor and privilege to come before you this morning to share
with you the reasons why the National Sﬁeriffa’ Association whole-
heartedly supports the nomination of Judge Clarence Thomas for
the U.S. Supreme Court.

I am Carl Peed, sheriff of Fairfax County, VA, and I am speaking
on behalf of Sheriff Marshall Honaker of Bristol, VA, who is presi-
dent of the National Sheriffs’ Association. I am a long-time Nation-
al Sheriffs’ associate with membership on the law and legislative
committee, the detention and corrections committee, and the ac-
creditation committee. I am a career law enforcement professional
with over 17 years’ experience with the Fairfax County sheriff’s
office. I have the honor of coming from a family of law enforce-
ment officers. My father was a deputy sheriff in North Carolina
who was shot in the line of duty, and my brother was a police offi-
cer in Virginia.

The National Sheriffs’ Association was established in 1940, repre-
senting the Nation’s sheriffs, deputy sheriffs, police executives, cor-
rections professionals, and other criminal justice officials. The Na-
tional Sheriffs’ Association has over 25,000 members and represent-
ed 3,096 sheriffs in this country. Because of my background in law
enforcement and because of the concerns of the association’s mem-
Efdrg’ I am especially grateful for the opportunity to address you

Y.

As the drug war rages on and law enforcement officers continue
to struggle with the rising tide of violent crime nationwide, we
need an experienced Associate Justice with the qualifications of
Judge Thomas.

Throughout his career, Judge Thomas has preserved his personal
integrity, honesty, and principles, maintaining these qualities in
the face of discrimination, bigotry, and political rivalry. His ap-
pointment to the Supreme Court will provide an experienced, just
voice on the fundamental issues plaguing this Nation today. Presi-
dent Bush has thoughtfully chosen a demonstrated leader who will
make a difference,

The National Sheriffs’ Association surveyed its membership re-
garding Judge Thomas’ nomination. Sheriff Robert C. Rufo, an
active member from Massachusetts, a member of the National
Sheriffs’ Association, said, “Judge Thomas brings an exemplary
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educational background and diverse legal experience to the bench.
Additionally, he appears to possess the humanistic qualities critical
to the issues before the Nation's highest Court.” Along with Sheriff
Rufo's comments, NSA headquarters received comment after com-
ment filled with praise from sheriffs acrass this country regarding
Judge Thomas. They spoke of Judge Thomas as a “person of the
highest caliber,” “an anti<rime person,” “‘a judge who recognizes
the tough job facing law enforcement professionals today.” Those
who know him and those who read of his credentials are equally
enthusiastic about his appointment. Qur Nation’s sheriffs shoulder
their position of responsibility in the criminal justice system with
pride. They fully recognize Judge Thomas’' acknowledged talents
and qualifications. Frankly, we need and we want Judge Thomas
and what he has to offer our entire criminal justice system.

It is our definite belief that he will approach the cases that come
before the Court with a commitment to deciding them fairly, as the
facts, the law, and his oath dictate.

Never in our Nation's history have we needed more desperately
to add to our highest judicial body a totally fair, impartial, brilliant
Associate Justice. Unguestionably, now is the hour for this man.
He has our admiration and our respect.

On behalf of your Nation’s sheriffs and the National Sheriffs’ As-
sociation, let me urge you to proceed with all due haste to see that
Judge Thomas is seated on that Bench.

er'; Chairman and members of the committee, thank you very
much.

[The prepared statement of Mr. Peed follows:]
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TESTIMONY OF

SMERIFF CARL R. PEED, FAIRFAX COUNTY, VIRGINIA

ON BEHALF OF

SHERIFF MARSHALL E. HONAKER

PRESBIOENT OF THE WATIONAL SHERIFFS' ASSOCIATION

BEFORE THE U.5. JUDICIARY COMMITTEE OF THE U.S. SENATE

ON THE HCMINATION OF

JUDGE CLARENCE THOMAS

FOR

THE U.8. SUPREME COURT

Saptember 20, 1991
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MR. CHAIRMAN AND MEMBERS: IT IS A DISTINCT HONOR AND
PRIVILEGE TO COME BEFORE YOU AND THE MEMBERS OF THIS COMMITTEE TO
SHARE WITH YOU THE REREONES WHY THE NATIONAL BHERIFFS® ASSOCIATION
WHOLEREARTEDLY SUFPORTS THE NOMINATION OF JUDGE CLARENCE THOMAS FUR
THE UNITED BTATES SUPREME COURT.

I AM CARL R. PEED, SHERIFF OF FAIRFAX COUNTY, VIRGINIA
BPFEARING ©ON BEHALF OF SHERIFF MARSHALL HOHAKER OF EBRISTOL,
VIRGINIA WHO I8 PRESIDENT OF THE WATIONAL SHERIFFS' ASBBOCIATION.
I AM A LONG-TIME NATIQMAL SHMERIFFS' ASSOCIATE WITH MEMBERSHIFP ON
THE LAW & LEGISLATIVE COMMITTEE, THE DETENTION & CORRECTIONS
COMMITTEE AND THE ACCREDITATION COMMITTEE. I AM A CAREER LAW
ENFORCEMENT PROFESSIONAL WITH 17 YEARS EXFERIENCE 'iITH THE FAIRFAX
COUNTY SHERIFF'S5 QFFICE. I HAVE THE HONOR OF COMING FROM A FAMILY
OF LAW ENFORCEMENT. MY FATHER WAS A DEPUTY SHERIFF AND MY BROTHER
WAS A FOLICE OFFICER.

_ THE NATIOHAL SHERIFFS' ASSOCIATION WAS ESTABLISHED IN 1340,
REPBESENTING THE NATION'S8 SHERIFFS, DEPUTY SHERIFFS, POLICE
EXECUTIVES, CORRECTIONS PERSQNNEL, AND OTHER CRIMIMAL JUSTICE
OFFICIALS. THE WATIONAL SHERIFFS' ASSOCIATION, WITH ITS 25,000
MEMBERS, REPREBENTS THE 3,096 SHERIFF3 OF THIS COUNTRY. BECAUSE
OF MY BACKGROUND IN LAW EWFORCEMENT AND DECAUSE OF THE CONCERNS OF
THE ASSOCIATION'S MEMBERS, I AM ESPECIALLY GRATEFUL FOR THE

OFPORTUNITY TO ADURESS ¥YOU TODAY.
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A5 THE DRIM: WAR RAGES ON AND LAW ENFORCEMENT OFFICERS CONTINUE
TO STRUGGLE WITH A RISING TIDE OF VIOLENT CRIMES NATIONWIDE, WE
NEED AW ANTI-CRIME ASSOCIATE JUSTICE WITH THE QUALIFICATIONS OF

JUDGE THCOMAS.

THRODCHOUT HIE CAREER, JUDGE THOMAS HAS PRESERVED HIS PERSONARL
INTEGRITY, HONESTY, AND PRINCIPLES, MAINTAINING THESE QUALITIES IW
THE FACE QF DISCRIMINATION, BIGOTRY, AND POLITICAL RIVALRY. HIS
APPOINTMENT TO THE SUPREME COURT WILL PROVIDE AN EXPERIENCED, JUST
VOICE OM THE FUNDAMENTAL ISSUES PLAGUING THMIS WATION TODAY.
PRESIDENT BUSH HAS THOUGMTFULLY CHOSEN A MAN, A DEMONSTRATED

LEADER, WHO WILL MAKE A DIFFERENCE.

THE MATIONAL SHERIFFS' ASSOCIATION SURVEYED OUR MEMBERSHIP
REGARDING JUDGE THOMAS' NOMINATION. SHERIFF BCBERT C. KRUFO, MEMBER
OF THE MATIONAL SHERIFFS' ASSOCIATION, SARID, *"JUDGE THOMAS BRINGS
AN EXEMPLARY EDUCATIONAL BACKGROUND AND DIVERSE LEGAL EXPERIENCE
TO THE BENCH. ADDITIONALLY, HE AFFEARS TO POSSESS THE HUMANISTIC
QUALITIES CRITICAL TO THE ISSUES PEFORE THE NATION'S HIGHEST
COURT. " ALONG WITH GHERIFF RUFU'SE COMMENTS, NSA MEADQUARTERS
RECEIVED COMMENT AFTER COMNENT FILLED WITH PRAISE FROM SHERIFFS
ACROSS THE COUNTRY REGARDING JUDGE THOMAS. THEY SPOKE OF JUDGE
THOMRE AS A “PERSON OF THE HNIGHEST CALIBRE," "AN ANTI-CRIME
PERSON,®* *A JUDGE WHO RECOGNIZES THME TOUGH JOB FACING LAW
ENFPORCEMENT PROFESSIONALS TODAY."™ THOSE WHO KMOW HIM, AND THOSE
WHO READ OF HIS CREDENTIALS, ARE EQUALLY ENTHUSIASTIC. OUR
NATION'S SHERIFFS SHOULDER THEIR POSITIOR OF RESPONSIBILITFY IN THE
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CRIMINAL JUSTICE SYSTEM WITH PRIDE. THEY FULLY RECOGNIZE JUDGE
THOMAS® ACKNOWLEDGED TALENTS AND QUALIFICATIONS. FRAWKLY, WE NEEL.,
AND WE RANT JUDGE THOMAS AND WHAT HE MAS TO OFFER THE ENTIRE
CRIMINAL JUSTICE SYSTEM.

IT I5 OUR DEFINITE BELIEF THAT HE WILL APFRUACH THE CASES THAT
COME PEFORE THE COURT WITH A COMMITMENT TO DECIDING THEM FAIRLY,
AS THE FACTS AND THE LAW REQUIRES.

HEVER IN OUR RATION'S HISTURY HAVE WE HEEDED MORE DESPERATELY
TO ADD TO OUR HIGHEST JUDICIAL BODY A TOTALLY FAIR, IMPARTIAL,
PRILLIANT ASSOCIATE JUSTICE. UNQUESTIONABLY, NOW IS THE HOUR FOR
THIS MAN. HE HAS OUR ADMIRATION - AND OUR RESPECT. ON BEHALF OF
YOUR MATIONS' GHERIFFS, AND THE NATIONAL SHERIFFS' ASSOCIATION,
LET ME URGE YOU TO PROCEED WITH ALL DUE HASTE TO SEE THAT JUDGE
THOMAS I3 SEATED OF THAT BENCH.

THANK YOU.
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Mr. Chalrman: It is a distinct honor and privilege to come
before you and members of this committee to share with you the
reasons why the HNational BSheriffs' Association wholeheartedly
supporte the nomination of Judge Clarence Thomas for the United

Btates Supreme Court.

I an Marshall Honaker, Sheriff of Bristol, Virginia. For the
lagt 18 yearg I have held the office of Bheriff. I am a career law
enforcement professional, with a background in The Office of
Sheriff dating back to 1957. I have bean DPresident of tha virginia
Etate Shariffs' Association and it is my pleasure thie year to
Berve as preeldent of the National Sheriffs® Association. The
Natjonal Shariffs' Assocjatjon was eatablished In 1940,
representing the naticn's sheriffs, deputy sheriffs, police
executives, corrections persornel, and other crlminal Jjustice
officisle. The NHational Sheriffs' Association, with ites 25,000
nembars, represants the 3,098 shariffs of this country. Bacause
of my background in law anforcemant, and because cf the concerns
of the heeociation's wembers, I am especially grateful for the

chance to address you today.

A% the drug war rages on and law snforcament officers continue
to struggle with a rising tide of violant crimes nationwida, we
need an anti-crime hesociate Juatice with the qualifications of

Judge Thomas.
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Throughout his carsasr, Judge Thomas has preeerved hie personal
integrity, honesty, and principles, majntaining these gqualjties in
the face of discrimination, bigotry, and peolitical rivalry. Hie
eppointment to the Supreme Court will provide an experienced, just
volce on the fundamentel iesues plaguing this nation todey.
Preaident Bush has thoughtfully chosen a man, a denonstrated

leader, who will make a Aifference.

The WNWatiopal Sheriffe' Association surveyed our sgheriff
wembers about Judge Thomas' nomination. Sheriff Robert C. Rufo,
membgr of the National Sheriffs' Asscclation and president of the
Massachusetts Sheriffs' Association, seid, "Judgs Thomas brings an
aiemplary educaticnal background and diverse legal experlanca to
the banch. Addjitionally, he appears to peoseess the humanistic
qualitiesa critical to tha issues before the nation's highest
court, ™ Along with Sheriff Rufo's comments, NSA headquartars
heard words of praiss from sheriffs acruss the country about Judge
Thomae. They spoke of Thomas as a person of the highsst calibre,
an anti-crime person, & judga who recognizes the teugh job facing
law enforcement professionals today. Those who know him, and those
wht read of his credentials are agually snthusiastic. Our mation's
sheriffs shoulder their position of responelbility in the criminal
juetice aystem with pride. They fully recognize and hope for the
invaluable agaistance of Judge Thdmas' acknowledged talents and
gualifications. Frankly, we ng9d, and we ¥Apt Judge Thomas and
what he hag to offer the entire criminal justice system.
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It is our definite belisf that he will approach the cages that
come before the Court with a commitment to deciding them fairly,

ag the facte and the law requirs.

Hever in cur nation's history have we nesded more desparataly
te add to our highest judicial body & totally falr, impartial,
brilliant naw Assoclate Justice. Unguestionably, now is the hour
for this man. He has our admiration - and our respect. On behalf
cf your nation's shariffs, and the National Bheriffe' Association,
let me urge you to proceed with all due haste to see that Judge

Thonas is seated on that bench.

Thank you,
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The CHalRMAN. Thank you very much, sheriff.
Mr. Hughes.

STATEMENT OF JOHNNY HUGHES

Mr. Hugnes. Mr. Chairman, good morning.
The CHAIRMAN, Good morning.
Mr. HucHes. Larry Tally and the Delaware troopers send their

ards.
l'e%‘he CHaAEMAN. Thank you very much.

Mr. Hucaes. Honorable members of this committee, I would like
to thank the committee for once again giving me the opportunity
to appear before you and speak on this matter of great public inter-
est, the nomination of an individual for Associate Justice of the
.S, Supreme Court.

The National Troopers Coalition, an organization representing
State troopers in 44 States, strongly endorses the nomination of
Judge Clarence Thomas to Justice of the U.S. Supreme Court,
Judge Thomas has a diverse background.

As asgistant attorney general for the State of Missouri, where he
practiced in the areas of criminal and tax law, Assistant Secretary
of Civil Rights in the Department of Education, Chairman of the
Equal Employment Opportunity Commission, and a Federal appel-
late judge, a member of the Circuit Court of Appeals for the Dis-
trict of Columbia, his experience qualifies him to be appointed to
our Nation's highest court.

More importantly, the National Troopers Coalition has reviewed
Judge Thomas’ ¢riminal law opinions while on the court of appeals
and believes him to be a tough law enforcement judge who at the
gsame time will protect the constitutional rights of the accused. He
has participated in over 140 decisions, many of them criminal
cases,

Like a vast majority of citizens throughout this country, law en-
forcement officers are particularly interested in a nominee’s guali-
fications in the area of criminal law. The criminal courts and the
decisions they render vitally affect the lives of all Americans.

The National Troopers Coalition believes that in criminal cases,
which occupy a large percentage of cases that ultimately reach the
Supreme Court, Judge Thomas has demonstrated, while sitting on
the appellate court, a clear understanding of the challenges facing
police officers. He has been supportive of law enforcement, yet fair
to the accused.

Judge Thomas, we believe, has struck the appropriate balance
between protecting the rights of society and enforcing its laws on
the one hand, anﬁ upholding the constitutional rights of the ac-
cused on the other.

As we have repeatedly stated in past confirmation hearings, we
could not support a nominee who would sacrifice either of these in-
terests for the sake of the other.

More than others in society, police officers know of the evil and
tragic side of life—crackhouses, senseless and brutal killings, the
carnage caused by the drunk driver. Law enforcement officers
know how people are intimidated by drug dealers and muggers on
our streets. Millions of Americans are deeply concerned about the
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effectiveness of our criminal justice system, which needs to be able
to deal effectively with these vicious and violent criminals. We be-
lieve that Judge Themas has the resolve and the conviction to do
just that.

We view the nomination of Judge Thomas as evidence of the
President’s strong commitment to effective law enforcement. It is
still unfortunately true that our legal system too often breaks
down after an arrest is made. Legal rulings sometimes impede
prosecution and turn a trial away from the search for the truth,
into an exercise into legal technicalities.

The exclusionary rule, for example, may turn a criminal proceed-
ing into a trial more of the police officer than the defendant. Offi-
cers who act in good faith in conducting a search or interrogating a
suspect may find highly relevant evidence inadmissible, because a
court, sitting with 20/20 hindsight, finds a technical violation of a
legal right.

As an organization, the National Troopers Coalition is committed
to backing the nomination of individualg to the Court who have
shown a strong commitment to law enforcement. As an appellate
judge, Judge Thomas has fairly, yet effectively, dealt with criminal
defendants. We have the necessary confidence in him to believe
that he will fairly judge and decide the many and important erimi-
nal law issues that will come before him on the Supreme Court. We
strongly endorse Judge Clarence Thomas and urge confirmation by
the Senate.

I passed out a copy of our resolution which was passed at a na-
tional troopers conference.

The CarMaN. It will be made a part of the record.

Mr. Hugnes. Thank you, Mr. Chairman.,

[The resolution referred to follows:]
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NaTtioNnaL TrooPERS COALITION
112 STATE STREET, SUITE 1212, ALBANY, N.¥ LIEN) 518-d0). Mgk

RESOLUTION
TO ENDORSE CLARENCE THOMAS AS ASSOCIATE JUSTICE
OF THE UNITED STATES SUPREME COURT

WHEREAS, President Gearge Bush has chosen to nominate Judge Clarence Thomas
for Associate Justice of the United States Supreme Court, it is the sense of this assembled
body to extend our most stringent support of that nomination; and

¥

WHEREAS, the Nalional Troopers Coaliion recognizes that the office of Associate
Justice demands integrity, Intellectual skills, and dedication b the prindples of equal
justice; and

WHEREAS, the office also requires unbending dedication o principle, basic falmess,
human decency, and justice under law; and

WHEREAS, the record of Judge Thomas impressively d trates that these
quakities from his days as Asgistant Attorney General in the Stale of Missouti to his
term as Chairman of the Equal Employment Opporlunity Commission, to his latesl
office as 2 member of the United States Court of Appeals far the District of Columbia;
and

WHEREAS, the Naticnal Troopers Coalitlon fimnly believes there must be a fajr
and equitable balancing of prolecting the right of society to enforee its laws on the
one hand; and the congtitutional rights of the accused on the other;

THEREFORE, BE IT RESOLVED that this assembly, which represents over 40,000
Troopers and protects more than 200 million Americans, seize upon this great oppartunity
to mogt stringently suppon the nomination of Judge Clarence Thamas o Assaciate Justice
of the United States Supreme Court,

BE IT FURTHER RESOLVED, that a copy of this resodution be sent to the konnmhle
members of the United Slates Senate.

Adopted this 6th day of September, 1991 at the National Troopers Coalilion

Conlerence, Porlland, Maine, )
W v Bwé’fj

Richard ). Darling
Chairman, NTC

SUPFDRT YOUR STATE TRODA Ky
RLPRESLMTING OVER ATO00 TR ES WLRVING ZXY kHT TR AMERI A2
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The CHAIRMAN, Thank you very much.
Now, our next witness is Mr. James Doyle.

STATEMENT OF JAMES DOYLE IIl

Mr. DoyLE. Mr. Chairman, my name is James Doyle. I am an at-
torney from Baltimore. I am also here on behalf of the National
Troopers Coalition.

1 have previously prepared and I believe have had distributed to
the committee my written testimony, and I would simply request
that it be placed in the record, in lieu of my reading it.

The CuatrMaN, It will be placed in the record.

Mr. DoyLe. However, I would like to make a couple of points,
while 1 have the opportunity, and that is that, first, as the commit-
tee knows, the Supreme Court in this country deals with criminal
law issues that are of extreme importance.

For example, last term, the Court decided major decisions con-
cerning auto searches, interrogation of suspects, use of victim
impact statements in sentencing, the use of confessions and wheth-
er a confession can ever amount to harmless error. So, there are
very important criminal law questions that come before the Su-
preme Court. I think, for that reason, the nominee’s gualifications
to decide fairly criminal law issues should also be of great impor-
tance to this committee.

Now, I have reviewed Judge Thomas’' criminal law decisions, the
decisions that he has authored while a member of the Federal ap-
pellate court, and 1 think that those decisions consistently show a
Judge who has performed a well-reasoned type of analysia of the
criminal cases that have come before him. In fact, I believe that
the American Bar Association, in its testimony before this commit-
tee, has similarly indicated that his opinions are well crafted, ana-
Iytical, and well reasoned.

In addition to that, however, I have looked at those opinions
from the viewpoint of law enforcement and I think that, as Captain
Hughes has testified, those decisions have been extremely support-
ive of law enforcement. Yet, at the same time, his decisions ﬁve
also been fair to the accused, and my written testimony goes into a
number of the decisions that he has written, but I will just mention
two here in my testimony today.

United States v. Halliman, for example, was a search and seizure
case involving an investigation of a drug operation. The particular
drug dealers in this case were using a hotel in Washington and
switching rooms and renting a number of rooms and constantly
switching rooms on a day-to-day basis.

In upholding the search of one of those hotel rooms where drugs
were found, I think Judge Thomas showed a keen understanding of
the difficulties that police officers face in today’s society, particu-
larly when they are investigating erimes involving drugs and drug
operations, which tend to be of an evasive and clandestine nature,
and his opinion in that case I think is particularly well reasoned
and particularly shows his understanding of the kinds of difficul-
ties that police officers face today.

On the other hand, Judge Thomas has also shown a keen desire
to be fair to the criminal accused. For example, in the case of
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United States v. Long, Judge Thomas reversed a firearm conviction
of an individual in a drug case. Even though a jury had found that
there was sufficient evidence for the conviction, Judge Thomas, in
rather strong language, indicated that his role as an appellate
judge would not allow him to simply sit by when there was clearly
insufficient evidence to sustain the conviction, so in that particular
case he reversed.

The point that I think needs to be made to the committee is that
Judge Thomas has shown through his criminal decisions that he is
supportive of law enforcement, yet he has struck the appropriate
balance and has also shown that he intends to be fair to the ac-
cused. I think that is all we can ask of a judge. I think that his
qualifications in this area are clear and, on behalf of the National
Troopers Coalition, I would urge this committee’s endorsement.

Thank you.

The CHalRMAN. Thank you very much,

Mzr. Suthard.

STATEMENT OF BOB SUTHARD

Mr. SutHaRrD, Chairman Biden, members of the Judiciary Com-
mittee, I am Robert L. Suthard. I am the Secretary of Public Safety
in the Commonwealth of Virginia.

I want to express my sincere appreciation for the honor of being
able to appear before you and add the endorsement of the Interna-
tional Assgociation of Chiefs of Police for Judge Thomas. I am the
second vice president of LACP, and there are presently in excess of
8,000 police chiefs across America who are members of IACP.

The governing body of our organization carefully reviewed the
background and experience of Judge Thomas before voting to sup-
pco;rt his confirmation as an Associate Justice of the Supreme

urt.

Suffice it to say that we are really impressed with his personal
bac und, with his legal training, his diverse legal experience,
and his record as a jurist, especially in the area of crime and crimi-
nal justice issues. We believe him to be extremely well qualified to
serve on the highest court in the United States.

Our governing body determined that Judge Thomas is a tough
anticrime judge who has recognized the problems that law enforce-
ment officers face in combating crime. As an example, he has re-
sisted efforts to impose unreasonably burdensome requirements on
the police and prosecutors or to overturn criminal c¢onvictions on
technicalities that are not required by the Constitution, and at the
same time he has guarded against infringement on the fundamen-
tal rights of the criminal defendants.

His decision in United States v. Long, United States v. Rogers,
and United States v. Wooly all highlight his commitment to the
tough law enforcement of our c¢riminal laws and a common sense
and reality based on a reasonable approach of judging in this socie-
ty, both of which are consonant with the stated policy of the Inter-
national Association of Chiefy of Police.

We believe that Judge Thomas was nominated by President Bush
to be a Supreme Court Justice because of his fidelity to the Consti-
tution and the rule of law. We believe that he will interpret the
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Constitution fairly and apply the laws equally. These qualities, cou-
pled with his education and experience, make him highly qualified
for the position of Associate Justice on the U.S. S8upreme Court.

For these reasons, the governing body of IACP, meeting on
August 10, in New York City, voted to endorse his nomination. 1
am pleased to add IACP’s endorsement of Judge Thomas to his
long list of endorsements. We give him our unqualified support
during these confirmation hearings. We urge you gentlemen and
Members of the Senate to speedily confirm his nomination.

I want to say personally, as I conclude, that I have heen a police-
man since 1954. I started as a trooper in the Virginia State Police.
I worked up through the ranks and I was appointed as superin-
tendent of the State police, and now serve in the cabinet as the sec-
retary of public safety.

I sincerely believe that the Supreme Court Justices, each of
them, are as important to us being able to do a proper job to pro-
tect the people as anything else. I have followed the system, I have
read a lot about Judge Thomas, and I just fee] that he is a very
qualified person to serve on the Supreme Court.

Thank you very much.

The CuairmMAN. Thank you very much.

Mr. Collins.

STATEMENT OF JOHN COLLINS

Mr. CoLLins. Mr. Chairman and members of the committee, it is
very nice to be back here and see you all again. My name is Jack
Collins, and I am the eastern regional representative and director
of Citizens for Law and Order, CLO.

Qur grass roots organization of citizen activists was founded
more than 21 years ago in Oakland, CA, by four concerned citizens
who felt very deeply about the growth of violent crime in their city
and in their Nation. For the past two decades, our organization has
successfully encouraged ordinary citizens to become more directly
involved in the criminal justice system and to support law enforce-
ment agencies and other organs of justice.

We are committed, gentlemen, to the reduction of violent crime
in America and to ensuring a balanced and fair criminal justice
system, and we want to root out inequities in the judicial process.
We also hold a very special concern for victims and survivors of
violent crime and we try to ensure for them a position of centrality
in the criminal justice system.

I speak from experience; I am a victim; I am a survivor. Our 19-
year-old lovely daughter Susanne was viciously and brutally mur-
dered 6 years ago, in July 1985, and since that date I and my wife,
Trudy, and our son, Steven, have become all too familiar with the
criminal justice system.

It is against this backdrop of concern and commitment that we
look at the U.S. Supreme Court as a very, very telling instrument
in bringing about a healthy, fair, and just criminal justice system.
Its decisions on criminal law impact not only on individual liti-
gants, but also they resonate forcefully throughout the Federal
court system and the State court system.
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Given this key role of the Court, CLO and our members wanted
to know more ut Judge Thomas and his views and his philoso-
phy. Given that face, we commissioned Barbara Bracher, a litiga-
tion attorney with one of the major D.C. law firms, to prepare a
report on the judicial philosophy of Judge Thomas, particularly as
it is reflected in his criminal law decisions on the D.C. circuit
court.

Our own reflection, gentleman, combined with our reading of Ms.
Bracher's report, leads us to the conviction that Judge Thomas will
bring to the Court a voice of reason, fairness, and equity in the
area of criminal justice. He is a thoughtful jurist. He possesses a
keen intellect and a restrained judicial temperament, Witk these
qualities, he will very likely help to bring much needed certainty
and predictability in this area of the law to the Court.

Judge Thomeas has demonstrated a commonsense approach to

uestions of criminal law, and he is very sensitive to the needs of
those law enforcement officials actually out on the beat, on the
street. He has shown throughout all of his opinions a firm commit-
ment to established rules ofg law. He is scrupulous in his observance
of controlling precedent and the proper jurisdiction of the court.
He complies with accepted principles of stetutory construction.

Throughout all his opinions, it is evident that he sees his charter
as one of construing and interpreting the law, and not shaping the
law to suit his own predilections or any private ﬂfenda. ut even
beyond his legal opinions, it is evident that Judge Thomas has
thought deeply and carefully about the scourge of viclent crime in
this country.

In 1985, at one symposium, he was asked about ways to help the
inner cities. He responded, “The first priority is to control the
crime.”

Another element which argues for Judge Thomas’ sensitivity to-
wards victims of crime is his own history of victimization in a seg-
regated society, where the pain and hurt of discrimination was a
daily feature of life. Ju Thomas knows what it is like to be a
victim. We are convinced that he will carry these memories with
him to the Supreme Court, along with the sense of injustice they
enfendered.

t is our expectation that Judge Thomas, for him, victims will no
longer be forgotten and invisible players relegated te the margins
of the criminal justice system, but, rather, figures central to the

rocess, whose legitimate rights, needs, and concerns must be
eeded and honored.

Noticing all of these attributes and facts, Citizens for Law and
Order is proud to endorse Judge Thomas' nomination to the U.S.
Supreme Court. Joining us in this endorsement are four victim
groups who have joined us for this purpose: Justice for Murder Vic-
tims, San Francisco; Survivor on Call, Inc., Saltillo, MS; Memory of
Victims Everywhere, Irvine, CA; and Citizens Against Violent
Crime, Charleston, SC. CLO, together with these 4 organizations,
represent more than 40,000 citizens committed to the cause of good
criminal justice.
teThank you, Mr. Chairman. Thank you, members of the commit-

e,

[The prepared statement follows:)
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M. Chairman angd Mephers of the Committee:
My name is Jack Collins and I am the Eastern Regional

Director of Citizens for Iaw and Order (CLO). Our organization

was founded twenty-one years ago in Qakland, California, by four
concerned citizens who were deeply troubled by the steady growth
of viclent crime in both their city and nation. For the past two
dacades, CLO has successfully encouraged ordinary citizens to
activaely invelve themselves lh the suppert of law enforcement
agencies, We are committed te reducing violent crime, bringing
about a fair and balanced criminpal justice system, and rooting
out inequities from our judicial procesees. We also hold = very
spacial concern for victims and survivors of violent crime and
strive constantly to insure for them a central position within
tha justice system. I, myself, am a victim/surviver -~ our
ninetesn year old dsughter, Suzanne, was brutally murdered six
Years ago.

Against this backdrop of concern and commitment, it is clear
to us that tha United States Suprema Court playa a telling role
in insuring a healthy, fair, and balanced criminal justice
gystem. Its decisions on criminal law impact not only on
individual litigants, but they rescnate forcefully throughout the
Federal and State court syetems for years to come. Given this
key role of the Court and its individual Justicesz, CLO waa
naturally interested in learning as much as pog=sible about the

character, views, and legal approach of Judge Clarence Thomas.
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2
hecordingly, we commissioned Barbara K. Brachaer, a Litigatien
Attorney for a major Washington, D.C. law firm, to prepare a
report for us on the judicial philosophy of Judge Thomas, as it
is raflected in his opiniona on criwminal law and procedure during
his tenure on the United States Court of Appeals for the b.C.
Circuikt.

our own research, combined with our reading of Ms. Bracher’s
report, lead us to the conviction that Judge Thomas will bring te
the Suprems Court a voice of reason, fmirness, and balanca in the
area of criminal justice. He is a thoughtful jurist who
posaeasens both a keen intellect and a restrained judicjal
temperanent. With these gualities, he will very likaly help to
bring much needed certainty and predictability to this area of
tha law.

Judge Thomas hae demonstrated a common sense approach to
quastions of criminal law and procedure, consistently recognizing
the practical problems faced by law enforcement officiale on the
streets. He has shown throughout all his opinions his firm
commitmant to established rules of lav., He is ecrupunloue in hie
observance of controlling precedent and in his careful
opservation of the proper Jjurisdiction of the court. He complies
with accepted principles of statutory construction using
confirmed and traditional) tools in construing applicabls
statutes. Throughout all hia opinlons, it is evident that he
geez his charter as construing amd interpreting the law and not

shaping it to fit his own predilectiona or private agenda. While
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he has repeatedly exprassed concern for protecting tha rights cf
criminal defendants, his open-mindedness and innate sanaa of
tairness and balance promise that he will be as equally
forthright in protecting the rights and concarns of victims and
the community at large.

But aven beyond his legal opinions, it is evident that Judga
Thomas has thought deeply and carefully about the scourge of
vieolent crime and its victimization of law abiding citizens. In
a 1985 symposium, Judge Thomae was asked about ways to help tha
inner cities. Ha responded, #The first priority l& to contrel
the ¢rime. The sections whers tha poorest pecople live aren’t
really livable. If people can't go to school, or rear thelr
familiea, or go to church without being mugged, how much progress
can you expact in a2 community? Would you do busineag in a
conmunity that looks like an armed camp, where the anly people
who inhabit the streets aftar dark ara the criminsla?*

Similarly, in a 1987 apesch, Judge Thowmas resturned to this broad
theme and noted, *We should be at least as incensad about the
totalitarianism of drug traffickera and criminals in poor
neighborhoods as we are about totalitarianiem in Eastern bloe
cauntries.”

Another element which argues for Judge Thomas’ sensitivity
towards victims of crime ie his own history of victimization in a
segregated society, whera the pain and hurt of discriwination was
a dajly feature of life. Judge Thomas knows what it is like to

be a victim, +We are coenvinced that he will carry these memsries
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with him to the Supreme Court, along with the sense of injustice
they engendered. It is ocur expectation that with Judge Thomas
victims will not ba forgotten and invisible players ralegated to
the marging of the criminal justice system, but rather figures
cantral to the procass whose lagitimate rights, needs and
cancerns must be heeded and honored.

Hokting these positive judicial atcributes of Judge Thomas,
along with the fine gqualities of character reaflected in his
background, parscnal history, and carser to date, Citizens for
Law and order, ia proud to endorsa Judge Thomas’ nemination te
the United SBtates Supreme Court. Joining us in this endorsemant
are four Victim arganizatione from around the country who have
come under cur *umbrella” configuration for this purpose. Thosa
organizations include: Jygtice for Mupder Victims, San
Francisco, Califeornia, gurvival, Inc., Saltillo, Mississippi,
Memory of vickime Evervwhere, Irvipe, california, and Cltigens
Against Violent Crjiwe, Charlestan, South Carclina. These
organizations, togethar with Cl0, represent more than forty
thousand individuals who are actively concerned with criminal
justica issues.

Thank you Mr. Chairman and Committee Membars for your

courtesy and attention.
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The CramrMaN. Thank you very much, Mr, Collins.

Gentlemen, I have one guestion. I am not going to ask all of you
to answer it, but a.ncfrone who wishes to answer, please do. Does it
disturb you that Judge Thomas in these hearings endorsed the Mi-
randa decisions and the need for Miranda warnings? Since you
have testified on the crime bill that you would like to see the ad-
ministration’s position, where they would like to see the Miranda
warnings changed, is that of any concern to any one of you?

Mr. SutHarp. Mr. Chairman, it doesn’t concern me. We have
been working with the Miranda warnings for many years now, and
I think that at the time that came about, it brought about a more
reasonable justice system insofar as law enforcement was con-
cerned. It was a real st: le for a while and we have to get adjust-
ed to it, but I think, in the balance, that to be able to inform cer-
tain people of what the situation actually is, 1 think that Judge
Thomas brings a good balance to the system,

The CHAIRMAN. | appreciate the answer. I really, quite frankly,
had an ulterior motive for asking tbe question, because all the talk
about how police agencies are clamoring for a change in the Miran-
da warning, the answer that I got from you is the answer that 1
almost always get from every person who has ever been cut there
in the street, and I just wanted to make sure that was on the
record and that you didn’t have a problem with Judge Thomas be-
cause of that.

Mr. Bawpwin. Mr. Chairman, I would prefer that Johnny
Hughes, Sheriff Peed, and Jack Collins expound on this, but——

The CHAIERMAN. I just assume Mr. Collins has no expertise on
this, so I would rather:

Mr. BaLowiN. Right.

The CHAIRMAN. I do not mean that as a criticism, I mean he is
not a law enforcement officer. But anybody else who wants to ex-
pound on it, please do.

Mr. BaLpwiN. My observation, from talking with the members of
the Law Enforcement Council, as I say, which represents the vast
majority of the law enforcement community, is that we believe that
some look at it and some modification would be helpful. I don’t be-
lieve that Mr. Suthard would disagree with that. I think that they
have learned to live with it, and I believe they recognize that some
modifications and some changes might be helpful.

The CHAlRMAN. What I have heard, quite frankly, Mr. Baldwin—
I have great respect for you, you and I have worked together on a
lot of these issues, you keep saying that and everybody I speak to
in the law enforcement community says it has made them better,
the comment made by Mr. Suthard, and I don’t hear anybody talk-
in%'a.bout modification. But that is not really the issue here.

ou and I are going to get to debate that a lot in the crime bill,
but my point is does it bother you that Judge Thomas wants no
modification? Does it bother you, Mr. Suthard and Mr. Baldwin?

Mr. Barpwin. I didn’t read it that he said that he didn’t believe
there shouldn’t be any kind of modification. I think he endorsed
the concept of it.

The CHairMaN. No, I think he endorsed explicitly. I will go get
the record and make sure. Because if you have a problem, we are
going to vote on this guy in a little bit, and this is the time to make
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sure that we know you have a problem about it, because it is a big
deal issue, it is a big ticket item, and I just want to make sure ev-
erybody knows what he said. I take him at his word, and I know
you do, too. But I heard an explicit endorsement of Miranda, noth-
ing about modification.

r. BaALowiN. On balance, I find his position a strong one that
law enforcement can support. Now, we can single out an issue and
might have a little difference, but on balance I would say——

¢ CHAIRMAN. I am not suggesting, by the way, that if you had
a difference that would change the reason to be for him. It is a
matter of balance. When 1 of maybe 5 or 6 or 10 most vocally ex-
Fressed issues, not by law enforcement necessarily, but relative to
aw enforcement—that is why I wanted to know your stand. I yield
to my colleague——

Mr. SutHARD. Could I expand 1 second?

The CnamrManN. Sure you can.

Mr. SurHARD. It has always bothered me, whether 1 was a troop-
er or sergeant, anywhere in law enforcement, that one technical
problem could cause a serious offender to be set free because some
police officer didn’t follow something to the very last point of law.
And I have seen on occasions a person who should have been con-
victed of serious crimes be fi when a police officer made the
mistake. And it seemed to me like the police officer perhaps needed
to be penalized, and the guy still needed to serve the penalty. To
that extent, of course, 1 would like to see some possibility some-
where of all of the evidence being considered before a case would
be thrown out of court based on one technical—whether it is Mi-
randa or anything elge.

The CHairMAN. I thank you for your further explanation. I yield
to my friend from South Carolina.

Senator THURMOND. Thank you very much, Mr. Chairman.

1 want to welcome you men here today. I want to compliment
you for having the courage to come and testify in support of a man
that you think will serve well on the Supreme Court of the United
States; one who will stand for law and order and protect the citi-
zens of this country. 1 appreciate your appearing here.

Now, as I understand it, Sheriff Peed, the National Sheriffs’ As-
sociation has endorsed the nominee here. Is that correct?

Mr. PeED. Yes, sir; wholeheartedly.

Senator THURMOND. Wholeheartedly.

Mr. Hug:es, I understand that your organization, the National
Troopers Coalition, has endorsed the nominee here. Is that correct?

Mr. HucgHEs. Yes, Senator Thurmond; at a meeting earlier this
month up in Portland, ME. We certainly did.

Senator THURMOND, Mr. Doyle, you are working with the Troop-
ers Association, too, as I understand it.

Mr. DovLE. Yes, Senator. That is correct.

Senator THURMOND. You endorse him, too, as I understand.

Mr. DoyLE. That is correct.

Senator THuURMOND, Now, Chief Suthard, you represent the
International Chiefs of Police, do you?

Mr. SurHARD. Yes, sir.
hiSenator TrUuRMOND. I understand that organization has endorsed

m.
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Mr. SutHarD. Very strongly, sir.

Senator THURMOND. Very strongly.

Mr. SuTHARD. Yes, sir.

Senator THURMOND. Mr. Baldwin, I believe you represent the Na-
tional Law Enforcement Council and that is an umbrella group for
14 member organizations, involving 500,000 law enforcement offi-
cers in this country. Is that correct?

Mr. BarowiN. Yes, sir; that is correct. And these organiza-
tions——

Senator THurMOND. And this orgenization has endorsed the
nominee.

Mr. BALDwIN. It has, very enthusiastically, and it includes these
organizations and a number of others, as you point out.

nator THURMOND. Mr, Collins, I believe you represent the Citi-
zens for Law and Order.

Mr. Coruins. That is right, Senator.

Senator THUurMoND. And I notice in your statement it says, “We
are committed to reducing violent crime, bringing about a air and
balanced eriminal justice system, and ruling out inequities for our
judicial processes. We also hold a very special concern for vietims
of violent crirne ”

I understand your organization has endorsed the nominee.

Mr. CoLLINS. at is very true, Senator.

Senator THURMOND. Is that correct?

Mr. Corvins. Yes, sir,

Senator THURMOND. So it appears that the law enforcement
agencies of this Nation, not just States but nationwide, although,
for instance, the Alabama Sheriffs’ Association here specifically
has endorsed him. But nationwide the law enforcement organiza-
tions have endorsed this man, Clarence Thomas. Is that true?

Mr. BALDWIN. Yes, sir.

Mr. PEED. Yes, sir.

Senator THURMOND. Now, are you doing this through personal
knowledge or through his reputatlon and tge record you have stud-
ied and are convinced that he is the right man? Sheriff, we will
take you.

Mr. PEED. Yes, sir. We certainly are, Senator.

Senator THURMOND. How is that?

Mr. PEep. We like his rulings, his anticrime and prolaw enforce-
ment positions.

Senator THURMOND. 1 just want to know why your organization
endorsed him. Is it a personal acquaintance, you know him well, or
his reputation and the service he has rendered heretofore and you
are satisfied with that or what?

Mr. Peep. His reputation.

Senator THurMOND. | see.

Mr. HucHEes. Reputation and service from the troopers.

Mr. DovLE. Reputation and record, Senator.

Senator THurMoND. Chief Suthard.

Mr. Sursarp. His reputation, his decisions in court cases, and
some of the chiefs across the Nation are familiar personally with
Judge Thomas, but I represent more than 8,000 police chiefs across
the Nation.

Senator THURMOND. Mr. Baldwin.
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Mr. BaLpwin, From my personal knowledge of him and from my
observation and reapect for his decisions that he has made.

Senator THurMoND. Mr. Collins,

Mr. CorLrLins. Sir, his character, his professional reputation, and a
special study we commissioned on his criminal law decisions.

Senator TrurMOND. I have two questions. You can answer them
very briefly. In your opinion, does this nominee have the integrity,
the professional qualifications, and the judicial temperament to be
a Supreme Court Justice of the United States? Sheriff Peed.

Mr. PeED. From the National Sheriffa’ Association, yes, air.

Senator THUrRMOND. Johnny Hughes.

Mr. Huches. From the troopers, yes, Senator.

Senator THURMOND. Mr. Doyle.

Mr. DoviLE. I have studied all of his criminal law decisions, Sena-
tor, and I believe that he does.

Senator THURMOND. Mr. Suthard.

Mr. SutHArRD. On behalf of the International Association of
Chiefs of Police, yes, gir.

Senator THURMOND. Mr. Baldwin.

Mr. Barpwin. The National Law Enforcement Council certainly
believes that.

Senator THURMOND. Mr. Collins,

Mr. CoLLins. Yes, sir. On behalf of Citizens for Law and Order,
we certainly do.
sti;agator URMOND. S0 you all answer yes to that, as I under-

Now, the next question is: Do you know of any reason why this
committee and the Senate should not approve this man for the Su-
preme Court of the United States?

Mr. PeED. No, sir.

Mr. HucHes. I know of none, Senator Thurmond.

Mr. DoyrE. No, I do not.

M:r. SutHarbp. No, sir, I do not.

Mr. BaLbpwin. No, gir.

Mr. CoLrins. No, asir.

Senator THURMOND. The answer is no by all of you.

That is all the questions I have. I think those are the most im-
portant aspects. The two questions I have asked go right to the
guta of our decision. Thank you very much for your appearance
and keep up your good work.

Thank you, Mr. Chairman,

Senator KENNEDY [presiding]. I too want to join in welcoming all
of you. Thank you very much for expressing your views and opin-
ions about the nominee.

Senator Specter.

Senator SrecTER. Thank you very much.

The analysis of the cases is very helpful, especially the testimony
by Mr. Doyle on analyzing the cases. I am interested in your re-
sponse on Miranda from the point of view of Judge Thomas' re-
sponge that he did not think the Warren Court was an activist
court in bringing down the Miranda decision, which candidly I
found a little surprising.

I remember the day %limnda came down. It was on a Monday. It
was June 13, 1966, I had been DA of Philadelphia for about 6
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months. And all hell broke icose when that decision came down,
especially when, the week following, it was decided—I think it wes
a New Jersey case—that it would be applied to case where the
trial had started on June 138 or after. So that I cases where we
had gotten confessions and found evidence, conclusive evidence on
people, where the police practices were exactly correct when they
were undertaken, for example, in May of 1966. You couldn’t bring
a case to trial before June 13, but when you brought the trial up in
July or August, you couldn’t use the evidence which had been ob-
tained because it was applied to cases where the investigation was
done consistent with the Escobedo rules.

So the Miranda cases that applied before we had a chance to put
out information on the warnhings and waivers was really extremely,
extremely problemsome. And that gave me a lot of pause at that
time, and I thought—the law enforcement agencies have learned to
live with Miranda. But to apply it in a context where it affected
investigations which were proper when done seemed to me very
difficult.

Do any of you gentlemen feel that Judge Thomas himself might
be an activist judﬁe in bringing up another case like Miranda?

Mr, Barowin. | don’t feel so, Senator, and I think what I am
basing my thought on this is—I was listening to you. The National
District Attorneys Association—and you were very active as a dis-
trict attorney—has endorsed Judge Thomas enthusiasticaily, and
they have filed a statement with this committee backing his confir-
mation. So I think that I would rely on their analysis.

Senator SrecTER. Don, what did you think about the Lopez case,
the case 1 questioned him about wﬁere he sat on a panel, did not
write the opinion but sat on a panel which disregarded the limita-
tion on scciceconomic factors in sentencing? As you know, we now
have Federal guidelines, and one of the guidelines is that you may
not consider socioeconomic factors. And Mr. Lopez complained
about the sentence and brought up his background and his child-
hood and his family circumstances, and the panel, where Judge
Thomas said that notwithstanding the prohibition against bringing
up socioeconomic factors, you could bring up these matters in Mr.
Lopez’ background, over the objection of the prosecuting attorney
that that would open the door wide to all sorts of considerations in
violation of the sentencing guidelines. What do you think about
that kind of a case?

Mr. Barpwin. Well, it would bother me a little bit if it were
opened up broadly. T think that is a concern that the law enforce-
ment community has. I think we just had a recent concern, and I
discussed it with the Atitorney General of the United States and his
staff, the decision by the Ninth Cireuit Court of California where
they ruled that personnel records of a Federal investigator could be
opened up and brought into court by a defense attorney if he
wanted to go back. And I think that they have ruled, in further
looking into it to decide whether or not to ap , that it did not
say that; that, in fact, there was a limitation. You could not bring
it into court unless it was for some specific fact that was in his
record that was needed to support a charge, a criminal charge
against him, hut not the whole record.
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So I think there is a—we have problems with the broadening of
the use of evidence,

Mr. SutHARD. Senator Specter, could I comment?

Senator SPECTER. It is up to the chairman.

Senator KeNNEDY. Briefly. Regrettably, having to follow these
clocks, we would welcome a brief comment, if you would, please.

Mzr. SutHARD. In regard to the Miranda decigion, no one was any
more disappointed than 1 was as a young police officer when that
decision came down. But in looking back on that decision, even
though many guilty people have been released as a result of it, I
am convinced that a few people that were innocent have not been
convicted as a result of it. And so the good that came out of the
Miranda decision in the training of police to me outweighs the
problems that it caused in the years that passed, althongh I still
continue to say that anything that is so rigid where the evidence is
overwhelming that the case is thrown out on one technicality, in-
clugng the Miranda decision, is bad for the overall criminal justice
gystem.

Senator SpecTER. Well, I don’t quarrel with the Miranda case
today, hut 1 did gquarrel very much with its retroactive application.
I still quarrel with that today as a principle, But there is no way to
define that except as an activist court coming into that area as

they did.
'l{a.nk you very much.

Senator KENNEDY. Thank you very much.

Senator DeConcini.

Senator DeCoNciNi. Mr, Chairman, I only want to make a com-
ment regarding this panel and all the panels here because it goes
more to the chairman and the ranking member of the wide disper-
sion of the different interests that we have had, I am glad to see
law enforcement take a position, just like I am glad to hear from
the NAACP and the American Association of University Women
and many, many other groups that have appeared here. I think
that is part of the process, and I am pleased that these gentle-
men—I know most of them—will take the time to review in their
area of concern Judge Thomas’ decisions. And ] thank them very
much for being here.

Senator KENNEDY. Thank you very much.

Senator Heflin.

Senator HErFLIN. Mr. Doyle, I assume you have read a good deal
about Judge Thomas and his criminal law philosophy. 1 believe
there are three opinions that he has written in the field of criminal
law since he has been on the court of appeals. They are not par-
ticularly significant in giving you some idea—at least, they weren’t
particularly significant in giving me an idea as to whether he
would be, in the field of criminal law, a liberal 'udﬁe or a law-and-
order judge. What indications do you have in the field of criminal
law, other than his opinions, that persuade you that he would be a
law-and-order judge?

Mr. Dovik. I think if I recall, he has written approximately
seven criminal law opinions. 1 reviewed each of those, and that is
what I base my opinion on. I think that those opinions, if you look
at each one of them, are very well reasoned, well documented, well
supported legally.
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For example, in the search-and-seizure case that 1 mentioned in
my direct testimony, there were issues involved ing the
search of the particular hotel room. And the judge upheld the
search on the basis of exigent circumstances, meaning that he felt
that under the particular circumstances the police officers did not
need a warrant to go into the hotel room.

1 think in that case—and in other cagses—he has shown an under-
standing of the difficulties that a police officer in that icular
gituation, in that hotel on that evening, has in making determina-
tions about whether or not, for example, a warrant 18 n .
And I think he has shown a willingness in tha case of a doubt, in
the case of a tie, to rule in favor of law and order, to rule in favor
of the police officer. I think he understands the difficulties that the
officer faces when he is investigating that kind of a drug operation
with its ever-changing circumstances.

I can only base my opinion on the six or seven or eight criminal
law decisions that he has written. But having reviewed all of them,
I think they are very well reasoned and have been extremely sup-
portive of law enforcement.

Senator HerLIN. I have no other questions.

Senator KENNEDY. Senator Simon.,

Senator SiMoN. I just want to thank the panel for your coming
here and your testimony. Let me add my appreciation for what at
least most of your orgenizations have done in the field of gun con-
trol, which I hope we will listen to a little more gradually. We
want to make sure responsible citizens have the opportunity to
have guns, but we do need restraint in this field obviously for the
criminal element.

Let me just add, Mr, Collins, I don’t know as much about your
organization as I should. If you can send me some information, I
would appreciate it. I have always believed that if we get more
people involved, more citizens involved—not just the troopers and
the others, but more citizens involved in this area of law enforce-
ment, we could do a heck of a lot better job in our country. .

Mr. Cowrins. I will be happy to do that, Senator. Qur organiza-
tion has made quite an impact in 21 years in California, and it is
only this past year, Senator, that we have, in effect, opened up an
office on the east coast. And I am the director here, so you will be
hearing a lot more about the organization,

Senator SiMoN. You send me some literature.

Mr. CoLLing. I certainly will, sir,

Could I add a footnote on what Senator Heflin asked before? He
asked a question about what made us think that Judge Thomas
might be a law-and-order judge. In the good sense of the word, 1
was heartened, Senator, by Judge Thomas’ response t¢ the question
as to whether he was philosophically opposed to the death penalty.
And my recollection is he said he is not philosophically opposed 1n
appropriate cases, which I think is a fine answer. And I am heart-
ened in this sense: Obviously I have a personal concern because our
daughter was viciously murdered, and we are involved in capital
litigation right now.

ut I was doubly heartened by Judge Thomas' later comment. I
think he said when he looked out the window of his district court-
house and he sees these vans pulling up with young black defend-
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ants in them. It seems to me that here is a man who is going to
bring a balanced approach to the Court. This to me is true law and
order. I think the true advocates of law and order don’t want their
judges to be on one side of the spectrum. We want our judges to
really look at both cases, to be sensitive to victims, criminal defend-
ants, but as well be sensitive to victims and survivors. And this is
what we have lacked, in my opinion, over the last 15 or 20 years, a
lack of balance.

And I am very heartened by Judge Thomas because, first of all,
philosophically he feels there is a place for capital punishment, but
he has also indicated that he is going to be open minded and fair in
jtﬁdgin.g these types of cases. And I am very, very heartened by
that,

The CHAIRMAN. Are there any further questions of the panel?

[No response.]

There being none, gentlemen, again, thank you for your service.
We appreciate your always being willing to come and give us your
views,

I want to personally thank you on a matter totally unrelated to
this nomination, for your work on the crime bill and for your help.
Quite frankly, it would not have been passed, without us being able
to work together, Thanks for your help, and thank you again. We
appreciate it.

Mr. HugHes. Thank you, Chairman Biden.

The CHamrMAN. Now, our next panel is an extremely distin-
guished panel testifying in opposition to Judge Thomas' nomina-
tion, and the panel includes:

Ms. Harriet Woods, former lieutenant governor of the State of
Missouri, on behalf of the National Women’s Political Caucus, an
extremely articulate spokesperson in whatever she chooses to be in-
volved in. It is good to see you again, Harriet, and welcome.

Ms. Molly Yard, on behalf of the National Organization for
Women. It is a pleasure to have Ms. Yard back again.

Eleanor Smeal, on behalf of the Fund for the Feminist Majority.
Ms. Smeal has testified on a number of occasions before this com-
mittee on nominees, as well as other issues, and it is a pleasure to
have her back, as well.

Ms. Helen Neuborne, on behalf of the NOW Legal Defense and
Education Fund, who probably spent more time up here on the Hill
working on behalf of issues that affect Americans, I suspect—and I
might add, I am going to be very presumptucus—knows the process
and is extremely bright, is a resource that I personally rely on a
great deal, as well as the rest of the committee, and it is good to
have you here, Ms. Neuborne,

Ms. Anne Bryant, on behelf of the American Association of Uni-
versity Women, an organization that has a wide and long involve-
i_nlﬁllzt in issues of the day and is aiways listened to up here on the

And Ms. Byllye Avery, on behalf of the National Black Women's
Heealth Project. Welcome, Ms. Avery.

Now, let me ask the panel, has the panel concluded how they
would like to proceed, or, if not, then 1 would suggest we begin in
the order in which you were called by the Chair, unless there is
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another way you would wish to proceed. Why don’t we start, then,
with Harriet Woods.

STATEMENT OF A PANEL CONSISTING OF HARRIET WOODS,
PRESIDENT, NATIONAL WOMEN'S POLITICAL CAUCUS; MOLLY
YARD, PRESIDENT, NATIONAL ORGANIZATION FOR WOMEN;
ELEANOR SMEAL. FUND FOR THE FEMINIST MAJORITY; HELEN
NEUBORNE, NOW LEGAL DEFENSE AND EDUCATION FUND;
ANNE BRYANT, AMERICAN ASSOCIATION OF UNIVERSITY
WOMEN; AND BYLLYE AVERY, NATIONAL BLACK WOMEN'S
HEALTH PROJECT

Ms. Woons. Mr. Chairman and other Senators, I am really
pleased to be here.

I am Harriet Woods, former lieutenant governor of Missouri, and
now president of the National Women’s Political Caucus, which is
a national bipartisan membership organization that works hard to
get women into elected and appointive office. I guess you could call
us the bootstrap organization, an electoral organization for women,
and we do it the hard way, one-by-cne-by-one-by-one, sort of the
way Clarence Thomas wants to provide relief for discrimination for
wornen in the economic and cwxf areas,

Someone has estimated that, looking at the U.S. Senate and
some of our other electoral bodies, that if we keep up this way, it
could take 400 years to get gender equity in our electoral bodies,
gnd? ec?s someone else has remarked, justice delayed is justice

enied.

So, I am here for justice and I am also, with due respect to the
Senators, here to remind you that advice and consent is more than
a prerogative of the Senate, it is a protection for the people.

ow, I have heard some talk about special interest groups, and I
have to say right off to this panel that women are not a special
interest group, we are the majority, a majority of the population, a
majority of the registered voters, and a majority of those who do
vote. Yet we continue to receive less pay for our work, we suffer
indignities in the workplace, we have fewer opportunities for
career advancement, we are the teachers, rather than the superin-
tendents, we are often ignored at medical research, and paternalis-
tically told that we can’t even make our own reproductive deci-
sions.

But when we do turn to legislative relief, as I have said, what do
we find? We find 29 out of 435 Members of Congress. It is not for
want of tﬁying. Since the 20 years since the caucus was founded, we
have guadrupled the number of women in legislatures, all the way
to 18 percent, In Louisiana, when they passed what they probably
boasted was the most punitive law on abortion, out of 144 members
of that legislature, 3 were women.

8o, it is important that when we come here, we come because we
can't make those decisions ourselves, we have to petition for our
rigrlgs.tWe need to look to the courts, and so Judge Thomas is im-
portant,

I thank those Senators who asked questions on our behalf and
the behalf of women for us, but, I have to tell you, we weren't very
happy with the responses. They seemed to be based on the notion
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that we ought to trust him on the basis of his life story. I wish we
could do that. His friends say he is a very nice man, and I do think
it is important if we could get more diversity in the Court, particu-
larly the presence of someone who has experienced the impact of
racism in gur society.

But this is too important for blind faith, and I think Senator
Biden has indicated he is puzzled that he hasn’t come out forth-
rightly on some of these positions elsewhere. 1 think there are a lot
of clues to that, Senator Biden. I think he is a man who is running
away from himself, but also has avoided taking positions on some
issues, because he is insensitive to some of them.

Well, what can I add to these already rather lengthy delibera-
tions? 1 know that other members of the panel will be speaking to
some of our frustrations in his testimony. I can remember—with
painful clarity—a debate in the Missouri State Senate in 1977,
when certain male legislators successfully argued that it would vio-
late the natural order of the universe, if wives, as well as hus-
bands, could be held liable for criminal support. You know, it is not
just esoteric legalese, when we talk about the way some people
want to apply natural law when it comes to women.,

I can remember a frustrated investigator for the EEQC, in 5t.
Louis, who came to me and said he had an air-tight case of system-
ic sexual discrimination—discrimination in a St. Louis corpora-
tion—and the case was taken up to the central office and died, and
was pigeonholed under Clarence Thomas. So, I don’t care what the
statistics say, actions were taken to block relief,

There is a new phenomenon in this country called political ho-
melessness, because people in this country have lost faith in their
Government. The millions who are watching this process, what are
they going to think about advice and consent, if 2 nominee can
appear before you, and stonewall you, and refuse to answer, be eva-
sive, and yet be confirmed?

I want to say to you that you may be dooming us to a similar
game plan for all future nominees. Will we ever again hear forth-
right responses? They also wonder what we are talking about in
terms of costs of these campaigns for nomination.

I would like to conclude with a quote from a play, “A Raisin in
the Sun,” where some of you may recall how Langston Hughes de-
scribed the story of a black family struggling to pursue the dream
of escaping the ghetto, by the way around the dream of a strong
woman: “What happens to a dream deferred?”’ he wrote.

Does it dry up like a raisin in the sun? Or fester like a sore—and then run? Does
it stink like rotten meat? Or crust and sugar over—like a syrupy sweet? Maybe it
just sags like a heavy load. Or does it explode?

Senators this Nation can’t afford a Supreme Court Justice who
fulfills his own dreams, but accepts detours and delays for those
pursuing dreams of their own. We urge you to vote against the con-
firmation of Judge Thomas.

Thank you.

The CHalrRMAN. Thank you very much, Governor,

Ms. Yard.
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STATEMENT OF MOLLY YARD

Ms. Yarp, Good morning.

The CHAIRMAN. Good morning. Welcome back.

Ms. Yarn. Thank you very much for affording us this opportuni-
ty to speak once again on a nomination for a Supreme Court Jus-
tice.

My name is Molly Yard. I am president of the National Organi-
zation for Women, an organization of women and men dedicated to
equality and justice for women in this country. I am please to be
here today. I am particularly grateful to you for accommodating
my time constraints.

You may be aware that I am recovering from a stroke that I suf-
fered several months ago. I am still working on physical and
speech therapy. Despite that, I was determined to present this tes-
timony. I feel that I must make yet one more appeal to you to
stand up for the rights of women and other oppressed groups. My
commitiment to women's rights is as strong as ever and I have suf-
fered nothing in intensity due to my illness.

NOW is adamantly opposed to the nomination of Clarence
Thomas. Mr. Thomas ias demonstrated none of the qualities neces-
sary for a member of this Nation's highest Court. While a Supreme
Court Justice must be compassionate, Mr. Thomas has shown scorn
for the oppressed. While a Justice must have respect for the law,
Judge Thomas has demonstrated a willingness to promote his con-
servative personal agenda in defiance of the law of the land. While
a Justice should be forthright, Judge Thomas has been evasive.
Clarence Thomas has simply not shown himself to be worthy on
the Supreme Court.

Judge Thomas seems to be doing his best to imitate the Teflon
candidacy of David Souter. Perhaps he feels that a blank slate is
an unimpeachable one. Yet, how can the good of this country possi-
bly be served by a man who has spent weeks backing away from
his own record?

Perhaps the most blatant example of Mr. Thomas’ attempt to re-
write history is his claim that we should not take seriously his
public praise for Lewis Lehrman’s antiabortion polemic. Mr.
Thomas now would have us believe that he did not agree with the
piece, but was only citing it to gain the support of his conservative
audience.

Frankly, I don't believe that story, and neither should you. But
even if I did, Mr. Thomas’ defense that he says things that he
doesn’t believe in order to win an audience, does not inspire confi-
dence in the statements he has made before your committee, and
certainly does not make me secure that he will be a strong and
zealous guardian of our constitutional rights.

Similarly, even if we were to accept Judge Thomas' astonishing
claim that he has never given much thought to Roe v. Wade, this
lack of interest in one of the crucial civil rights issues of the last 20
f'ears would show Mr. Thomas to be so disengaged from modern
egal and social debate as to disqualify him from gitting on the Su-
preme Court.

In fact, Clarence Thomas is not the enigma he would like to be.
Both his words and his actions show him to be cold and callous.
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Mr. Thomas compiled a record of neglect at the EEQC, particularly
with regard to women’'s rights. This man insulted women who have
suffered discrimination in employment, by calling their legitimate
complaints cliches. He said that women avoid professions like the
practice of medicine, because it interferes with our roles as wives
and mothers. This type of medieval claptrap would doom any politi-
cian running for electoral office. Now, then, can it be considered
acceptable for a Supreme Court nominee?

It 18 always easy to cut through people’s pretensions by looking
at how they treat their families. Many saints have been unmasked
as sinners in the privacy of their homes. Clarence Thomas used his
own sister, Emma Mae Martin, as an example to denigrate people
on welfare. Yet, Mr. Thomas’ sister overcame a life of poverty, to
graduate high school and enter the work force.

After she was deserted by her husband, she supported her young
children by working at two minimum wage jobs. She was indeed on
welfare during a period when she was forced to leave her jobs to
take care of her and Mr. Thomas’ aunt, who had had a stroke. She
now works as a cook on a shift that starts at 3 o’clock in the morn-
ing. As is too often the case, it appears that in Mr, Thomas’ family,
the male child was given the opportunity to get a college education
and a professional career, while the girl accepted the responsibility
of caring for the family. To me, Emma Mae Martin sounds like a
brave, strong, admirable woman, committed to her family and
fighting to do the best she can. Yet, Clarence Thomas sees her as
dishonorable.

Mr. Thomas’ cruel remarks wouid be bad enough when said of a
total stranger. That he would use his own sister as the butt of such
an insult is shocking. Mr. Thomas has been nominated for a posi-
tion that requires, above all, sensitivity and concern about all those
who come before the courts seeking justice. Rather than demon-
sirating those qualities, he has, instead, shown himself to be cyni-
cal and cold.

This nomination is particularly poignant for me, because of the
man that Clarence Thomas has been nominated to replace. Had
Thurgood Marshall never spent 1 day on the bench, his brilliant
career as an activist civil rights lawyer would have guaranteed him
a place in history and in the hearts of all people who believe in
quality and justice.

Yet, Thurgood Marshall went on to champion the rights of the
oppressed from the Supreme Court, tirelessly fighting to uphold the
very principles that Clarence Thomas sees as outmoded and unnec-
essary. While nothing can extinguish the light that Thurgood Mar-
shall lit, it would be sad to replace him with a man who is commit-
ted to dousing the torch that Justice Marshall carried so proudly,

I am glad President Bush nominated an African-American. I
still remember the excitement, when President Johnson nominated
Thurgood Marshall to the Court. Here was a man who epitomized
the civil rights battle and the yearnings of African-Americans to
be free. On the Court, Marshall has shown a concern for all those
who suffer discrimination. He represents the best of the American
dream. He makes the promise of the Declaration of Independence
ar;d the Constitution live. We need another on the Court of his cali-

T.
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It has become increasingly difficult to come here on each suc-
ceeding Supreme Court nomination and beg for women’s lives, only
to have cur pleas ignored. We urged you, in the strongest terms, to
understand that the confirmation of Justices Kennedy and Scalia
would lead inevitably to the erosion of women’s right to safe, legal
abortion.

Those predictions proved true 2 years ago, as the Court severely
undercut Roe v. Wade in the Webster case, and went on a year
later in the Akron and Hodgson decisions to take away the rights
of young women to control their bodies. We warned that David
Souter, silent though he was on many significant issues, would be
yet another conservative, antiabortion vote. As we feared, Justice
Souter was an instrumental part of the majority last term, when
the Court took the incredible step of holding that women had no
right to be informed by their physicians and other medical person-
nel of even the fact that abortion exists,

Senators many of you and your colleagues in the House have
spent time in recent sessions trying to restore the civil rights that
the Court has undercut, fighting to reverse the gag rule that the
Court has upheld, and worii.n.g to guarantee the right to abortion
that the Court has imperiled.

Yet, had you held fast against the unsuitable nominees put
before you by the Reagan-Bush administration, these efforts would
not have been necessary. Your constitutional role is not to be a
rubber stamp for the President.

Instead, you must look into your hearts and judge what is best
for this country, before you advise and consent on nominations. 1t
is not just your prerogative, but your duty to protect the funda-
mental conatitutional rights of all of the people. How can you in
good conscience consent to an increasingly unbalanced court that
represents one judicial philosophy, a philosophy that ignores the
needs of the majority of this country?

You have the chance with this nomination of restoring the prom-
ise of America, which for too many is an empty promise. You will
live in history, if you give life to the promise. President Bush has
ignored the chipping away of the dream. You can restore it, and we
beseech you to do so. The history of this country has been one of
developing individual rights. The courts have been crucial to this,
but in the recent years we have been going backward. We must
move forward, and you can set us on that path, so, once more, 1
appeal to frou on behalf of women’s rights.

In April of 1989, we pledged to the women of America that not
one life would be lost due to illegal back-alley abortions. Unfortu-
nately, some lives have been lost, but the end to that must come
and we depend on you to make this possible.

The conservative tide has swept over the Supreme Court. With
each Reagan-Bush nominee that the Senate confirmed, you en-
trench still more firmly a Supreme Court that is at best indifferent
and, at worse, hostile to the rights of women, people in color, lesbi-
ans and gays, the handicapped, the elderly, the poor—all those who
most need protection from the Nation’s highest court.

You still have some ability to stop that tide, to give the dispos-
sessed and disenfranchised a faint glimmer of hope that someone
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cares about them, that the entire Government of the United States
is not a cynical enterprise run by the privileged for the privileged.

I use you, once again, to stand up for equality for justice and for
compassion. Vote against the confirmation of Clarence Thomas and
assure that women will not once again face death from illegal
back-alley abortions, and will assure that women will not suffer
discrimination on the job. Nothing that has happened in this coun-
try, in my estimation, in the last 50 years has been as important as
what Congress has done to guarantee the civil rights of &ll. The
Civil Rights Acts of the 1960's were tremendous steps forward for
this country. They gave hope to all of us.

1 sit and read every day letters from women who are discriminat-
ed against in every way on the job. 1 can imagine what Ben Hooks’
desk must be like, in terms of letters he gets from African-Ameri-
cans who are discriminated against.

The time has come to put a gtop to discrimination. It is in your
hands to do that. You can absolutely affect the history of this coun-
try, and you can live in the history of this country as those who
dared make the American dream a reality, and we ask that you do
that by rejecting this nomination.

Thank you very much.

The CHAIRMAN., Ms. Yard, your commitment is never doubted,
and nKDu have never been more eloquent than you were today. 1
thank you, and I am impressed—we all are—that in light of what
you have recently undergone physically that you would be here. I
can assure you, you den’t need any more speech therapy. You did
incredibly well.

Ms. Yarp. Good. That is very kind of you because—

The CHAIRMAN. That is true.

Ms. YArp. I listen to my own voice, and it doesn’t sound like me.
It soulnda like someone else. So if I sound OK to you, that pleases
me a lot.

The CHalRMAN. You sound all right to everyone, and I thank you
{?r being here. I mean that sincerely. I know it is not easy to be

ere.

Ms. Smeal.

STATEMENT OF ELEANOR SMEAL

Ms. SmEAL. Thank you, Senator Biden.

I am Eleanor Cutri Smeal, president of the Fund for the Femi-
nist Majority, and I come before this committee to express strong
and unequivocal opposition to the nomination of Clarence Thomas
as Associate Justice for the U.S. Supreme Court. I am submitting
into the record formal testimony that was prepared with the assist-
ance of Erwin Chemerinsky, whe is a distinguished professor of
constitutional law at the University of Southern California.

The CHAIRMAN. Without objection, it will be placed in the record.

Ms. SMEAL. Thank you.

. I would like to summarize that testimony but more importantly,
in a very short time, to give a feeling of why it is that we have
come before you. Molly Yard has come with great determination,
although certainly under trying times. 1 have come in some ways
worried that what | would say is redundant, because so many dis-
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tinguished civil rights leaders and women’s rights leaders have al-
ready testified in opposition. 1 felt, though, that I should come as
part of a duty. I was president of the National Organization for
Women during part of the time that Clarence Thomas was Chair of
the EEQC. Over the past decade, while Judge Thomas was in vari-
ous public oﬂices I have held a leadership position in this preemi-
nent women’s rlght organization.

I have reviewed his words and his acts, but more importantly 1
have witnessed the devastating impact of his phlloso%hy in action
on the efforts to curb discrimination. As a person who has spent
too many years now working actively to eliminate that discrimina-
tion, I know firsthand what his record in office has meant for
trying to eliminate discrimination on the basis of race or age, or
sex, or sexual orientation, or a whole host of discriminatory factors.

In his record, his performance, and his writings, there is not one
shred of evidence in any of this that indicates any willingnesas on
his part to protect the civil liberties or the civil rights of women. In
fact, his record is chilling. It represents the furthest rightwing

frmﬁ of our Nation.

I believe that his being sworn in represents yet another major
threat to the civil rights and liberties of Americans. I will focus m
comments simply on women’s rights, but, believe me, in my heart
am just as disturbed at his record on the other major areas of civil
rights and civil liberties of this Nation.

In the area of abortion—and so many have spoken to that. I do
not want to repeat, but I cannot understand how any of you could
think that this is a question mark. I cannot understand—when you
review his record and his writings, he has gone out of his way, it
seems to me, to state that he is opposed to this right of 1;;avacy It
is not just in the Lehrman article. It is in other articles that he has
stated, that he has inferred that he is opposed.

In the areas of employment, you know his record. He has been a
vigorous foe of affirmative action, of timetables and goals, of statis-
tical analysis. And I do not for the life of me know how you enforce
laws without having any measures at all.

But in these last minutes—and I know that I have presented
very carefully in my testimon ly and others have presented very
carefully in theirs hls record—I1 would like to call attention to the
record of this Judiciary Committee. I have testified repeatedly to
pe {)le I know would stand in opposition to women’s rights, and

rights, and to the t of privacy. You have given the benefit
of the doubt to people who, in their record and in their writings,
have stood opposed. I plead with you: Do not give the henefit of the
doubt yet again to a person whose record is replete with opposition
to those very issues you stand for yourselves.

I do this for the process and for the integrity of this process. I
think it is an honor to have a deliberative process. I think it does
us no good-—and I would like to submit into the record the News-
week article that calls this process a charade. It says that the
Thomas confirmation hearmg’s reveal little about the nominee, but
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a lot about a ritual process that becomes a caricature of itself. I
would like to submit this to the record because I think that this is
in the common domain.

The CHairMaN. Without objection.

[The article follows:]
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Copyright 1991 Newsweck
Newsweek

September 23, 1991, UNITED STATES EDITION
SECTION: NATIONAL AFFAIRS; Pz 18
LENGTH: 1557 words
HEADLINE: Cowt Charads
BYLINE: DAVID A. KAPLAN with BOB COHN in Washingtem

HIGHLIGHT:
The Thomas confirmation hearings reveal little about the nomines -- bt a lot
about a rilual process that's become a caricature af itself

BODY:
Just imagine what the Soviety must have thought if they were watching the
Clarence Thomas hearings on CNN last weck.

Behold! In the crucible of the Capitol, in the marbled splendor of the
Senate Caucus Room, was the world's oldest democracy in aclion, weighting who in
the land should sit on the U.S. Supreme Court. Here is what a free people
seemed to get for their fnith in their government: an evasive, overcoached
nomines; a cynical, manipularive White House; a windy collections of senatars.
And in the corridors just outside the hraring room were platoons of inlerest
groups cager to characterize what Thomas was saying before he even said if;
there haven’t been 5o many spin cycles sinee the last Maytag convention. It was
ool exactly a gloricus display of the American political process,
notwithstanding how painfully accurate it may heve been,

For the better — and worst -~ part of the four days of confinnation hearings
last weck, Clarence Thomas did all he could to disavow every controversial
position he's ever taken. On abortion, on affirmative action, an namiral law -
no speech or article was sufficiently tame nol (o repudiate. He didn't read i,
he didn’t mean it, he wouldn't do it as a judge. Om a few matters, such as
chwrch-state relations and gender discriminajion. Thomas committed himsclf in
broad strokes to a centrist position. But on the question of Roe v. Wade, the
1973 courl decision creating a constitutional right to abortion, Thomas went s0
far as to say that he had never discussed the case with anyone, even in private,
"T can't imagine any lawyer in the lasi 17 years having no opinion on Roe," said
Sen. Patrick Leahy, a Democral.

All alomg, the adminisiration maintained publicly that ils nominee to the
high court was the best man for the job and was selected for nonracial reasons,
The latter claim, of course, can't be serious. Indesd, White Honse officiaks
acimowledge privately whai is claar circumstantially: picking a black
conservative with a rags-to-robes life story was a political bonus. The former
claim is undercut by the fcl that Thomas wasn't even the runner-up in 1990,
when David Souter was nominated. The American Bar Assodation last month gave
Thomas its lowest approval rating, in part because of his lack of judicial
experience. His unfamiliarity with constitutional law was highlighted last
Friday when Leahy asked him to name "a handful of the most important cases”
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decided by the court since he entered law schoal in 1571, Afier a loog pause,
Thomas mentioned only Roe and one other case. Leaby repeated the question
rwice, but Thomes came up empty.

Despite Leahy's faray, most senatars were a stody in docility. Except for
the prosecutorial Arlen Specter, the Republican members of the Judiciary
Committee saw themselves as speechifying cheerleaders for the nominee. Orrin
Hatch asked Thomas this mind rwister: “When you become a justics on the U.S.
Supreme Courl, do you iniend to uphold the Constitution of the United Stares?
At times, Alan Simpson didn’t bother with queations; on Wednesday he went on far
15 minutes seemingly without even indicating where one sentence stopped and the
next one began.

The Democrats promised better. Ever since Thomas was named, they warned that
this time they wouldn® let a nominee slide by wilhont answering specific
questions about abortion and the right to privacy. They said they had lcarned
their lesson gver the past five yoars by confirming Antonion Scalia, Anthomy
Kenoedy and Souter -- only to see reticenl nominees become Hard Right loyaliats
an the high court. The result? Some senators certainly bave pressed Thomas,
Joe Biden of Delaware scolded him, calling one answer "the most vnartfol dodge I
have heard." No one, though, would confuse any of the interrogators with Perry
Mason. And nothing close to a commitiee majority has indicated that Thomag's
evasivencss would cost him when it comes down to a vote; Thomas iz expected to
win committee approval by a 9-5 ar 10-4 vote. With that lack of fight, the
senators will have fitle power 1o influsnce whom the White House nominates for
the court in the future.

Much of the bypocrisy from the Senale, the White House and Thomas himself is
based on a sel of myths aboul the confirmation process that were trotted out yet
again last week:

Answering questions about current issues compromises a pominee’s
impartiality. Thomas has used this bromide to avoid discuszing Roe (just as
Thurgood Marshall did at his confirmation hearings 24 years ago, when he was
asked by conservatives aboul Miranda warnings). Even Thomas’s toughest
queslioner, Sen. Howard Metzenbaum, insisted (unpersuasively) that his questions
were merely about privacy and not a specific case. The platitude has visceral
appeal; after all, judges wouldn’t seem able to rule fairly oo matters they've
already worked owr. The fallacy, though, is thal pominees presumably have
thought about the vital constitutional issues of the day. (I they haven', it
soggests they've been practicing law on Neptune.) Why are those rominations less
prejudicial simply because they remain unspoken? And what abowl Lhe objectivity
of, say, Juatices Harry Blackmun or Scalia, who already have taken extreme,
opposite positions on Lhe viability of Roe? Shonld they be required to recuse
themselves from future abortion ceses? The wruth is that nominees refuse to
answer confroversial questions because they're concerned about hurting their
confirmation chances, not their venser of impartislity.

A nominee’s personal views have nothing to do with his or ber constitutional
philosophy. Thomas refused lagi week o divalge even ponlegal opinions on
abortion. He said such views were “irrelevant® to any court decisioms he would
reach. While that sounds great, the days are long past since we believed
jurists were special beings eadowed with the power to reach into the sky and
pull out neutral principles to resolve dispute. Seventy years ago, Banjamin
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Cardazo, larer to becoms a justice, put it well. Judges "do not stand aloof on
these chill and distant heights," he wrote, "and we shall not help the cause
of iruth by acting and speaking as if they do.” In 1981, at her confirmation
hearings, Sandra Day O'Connor said she personally opposed aborthn.

There is a presumption in favor of the president's pick. This, abvicusly, is
the view of all presidents. Bul il has support in neither the text of 1he
Constitulion nor the words of its anthors. The purpose of the Senate’s "advice
and copsent” roke is to act es a check on 1he chicl cxccutive, ao1 simply ratify
his choice based on & review of credentials. In the modern ers, the test has
became whether the nomines is woefolly incompetent (G. Harrald Carswell,
rejected in 1970) or way owt of the philosophical mainstream (Robert Bork,
rejectad in 1987).

Doa't worry.  You never can tell what kind of justice you'll wind up getting.
Thomas's supporters have (ried to show their mao has a libertarian streak and
could wind up voting with the court’s Gberals (both of them) sometimes. True
enough, even Scalia isn't a robot; for example, he voted in Eavor of a
protester’s right to burn the lag. Stll, presidents typically gen what they
wanlL Their justices are their legacy. All five appointed by Ronald Reagan and
George Bush have been consimently conservative.

Politics is a dirty word. The process of filling Snpreme Court vacancies
surely contemplates politics: cajoling, calculating, counting Senste heads
That’s why the two dominantly political branches werse given the joim power to
pick justices. Politica can produce consensus, compromise and even wise policy
on occazion. But before the Bork summer of 1987, confirmation hearinga rarely
resulled in the sideshow we now take for granled "The process isn't working
well” Sen. Herbert Kohl, a Democrat, todld NEWSWEEK. Becanse 1he noninee
prepares 50 long with politicians rather than scholars, "We arc almost assared
aof gerting a less-than-totally candid performance.” Hatch laments the process,
too, but blames “single-issne politics,” mesning abortion.

Both cxplanations ring troe, but neither iz complete. The problem is
perception: What is the Supreme Court about? In the past, presidents and
senators paid at least some altention to the stature of pominees and the
prestige of the court as the principled branch of government. A Cardozo wasn't
required, but some distinction and diversity in public bife or academe or the
judiciary was wsually a presequisite, Today, ideology drives all actare in the
process, and it wsually takes us down the low road. Uniil that chaoges,
confirmation hearingg like Thomas's will remain 3 Seplember charade,

The Abortion Side Step

Democratic Sen. Howard Metzenbaum: T must ask you o tell w5 here and now
whether you believe that the Constimtion protecls a woman's right to choose to
terminale her pregnancy.”

Clarence Thomas: T think that to take a positicn would undermine my ability
to be impartial

Democratic Sen. Patrick Leahy: "Have you ever bad a discussion of Roe v. Wade,
other than in this room?"

Thomas: "If you're asking me whether or not I've ever debated the contents of
it, the answer to that is no, Senator.”
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Ms. SMEAL. I believe fundamentally in the process of hearings, of
a judicial review system of the Senate Judiciary Committee. I be-
lieve fundamentally in the right to confirmmation, and I believe fun-
damentally that if these hearings are to have any meaning, a
nominee cannot be allowed to come before you and to make state-
ments that strain the credibility so much that a mainstream maga-
zine would scoff at it. When a man says that he has not reviewed
Roe, he has not spoken to anybody on it in the last 17 years, but it
i the only case—I guess he mentioned two when Senator Leahy
asked him what cases he thought were important. He could muster
up Roe and another one. Yet he has never discussed it? Who is to
believe this?

His silence does not, in my opinion, give us dignity. It just makes
this whole process seem not sincere. I believe in this process. We
have got to have a check and balance. And for all of us who have
no place else to turn, we come before you again, not in drama, not
trying to give good speeches, just trying to say we are about to lose
the Supreme Court. I have no doubt where this man stands, and 1
don't think any other reasonable person could.

[The prepared statement of Ms. Smeal follows:]



212

THE FUND FOR THE

FEMINIST
MAJORITY

1600 Wition Bvd . #XD4. Arieoon, YA 22209
1P 823-2214

Testimony of
Eleanor Cutri Smeal
President, The Fund for the Feminist Majority
Before the Senate Committee on the Judiciary
on the Nomination of Clarence Thomas
for Associate Justice of the Supreme Court
September 20, 1991



218

Testimony of Eleanor Cutrl Smeal
President, The Fund for the Feminist Majority
Before the Senate Committes on the Judiciary
on the Nomination of Clarence Thomas for the Supreme Court

T am Eleanor Cutri Smeal, President of the Fund for the Feminist
Majority, and I come before this Committee to express strong and
unequivocal opposition to the nomination of Clarence Thomas as an
Associate Justice for the United States Suprems Courl. My testimony was
prepared with the agsistance of Brwin Chemerineky, distinguished
professor of constitutional law at the University of Southern California.

The Fund for the Feminist Majority in its very name raises the
congcience of the nation that today in nationat public opinion polls a
majority of women identify es feministe and a majority of men identify as
supporters of the women's movement. The Fund for the Feminist Majority
specializes in programs to empower women and to achieve equality for
women in all walks of life.

During part of the poriod Clarence Thomas served in the
governmenl, first at the Office of Civil Rights and then as Chair of the Equal
Employment QOpportunity Commission (EEQC), I was President of the
National Orgenization for Women. Over the past decade, Judge Thomas
repeatedly expressed his views in numerous law review articles, epeeches,
and esseys in newspapers. I cerefully have reviewed his words and acts.
And as e leader of the pre-eminent women's rights organization duning his
presence in government, I have done more than reviewed his words and
acts. ] have witnessed the devastating impact of his philosophy in action on

the efforts to curb discrimination.
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There is nothing in his record, performance, or writings -- not a
shred of evidence -- that i!:dicates any willingnesa to protect civil liberties or
avil rights for women. Quite the conirary, his record is chilling; for the
past decade, he has expressed the views of the farthest right fringe of the
Republican Party.

Although I believe that Clarence Thomas poses a threat to
constilutional rights in many areas, my teslimony will focus on women's
righls. At the oulset, it is important to emphasize that the rights of more
than half of the population must not be diamizsed as merely the concerns of
a special interest group. I hope that every member of this Committee,
Demoerat and Republican, liberal and eonservative, agrees that an
individual who iz hostile (o women's rights under the Constitution has no
place on Lthe United States Supreme Court. A person should not be
confirmed for the Suprems Court unless he or she evidences commitment,
to certain basic constitutional values; reproductive privacy and gender
equality must be among them.

Four years ago, this Commiitee rightly rejected Robert Bork for a seat
on the Supreme Court beezuse of his views, especially on privacy and
gender discrimination. Clarence Thomas expresees almost identical
opinions and frequenty has aligned himsell with Bork's judicial
philosophy. In fael, Thomas' performance as Chair of the EEOC makes his
hostility to civil rights even clearer and legs abatract.

My testimony will focus an two areas of vital importance to women:
reproduclive privacy and employment discrimination. Clarence Thomas'
views and performance on these issues make him unacceptable for a
position on the Supreme Court which ultimaiely is responsible for

protecting the civil rights of women and men.

2
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A person is unsuitable for the Supreme Court unless ha or she
expresses a commitment to bagie constitutional freedome. Reproductive
privacy is one of these guarantees. Indeed, reproductive freedoms are not
simply one right among many. No civil liberty touches more people on a
daily basis or more profoundly affects human lives than access to
contraceptives and nafe, legal abortions. Virtually all people — at one time
or another -- will use contraceptives. Studies show that forty-six percent of
all women will have an abortion at some point in their livea. Without
constitutional protection of reproductive freedom, women will die and sufler
from unwanted pregnancies and illegal abortions.

Senators, each of you knows that tha next person you confirm for the
Suprems Court will be the deciaive vote on reproductive freedoms for
decades to come. Thus, a key question — perhaps the crucial question; will
Clarence Thomas follow precedents such as Griswold v, Connecticut,
Eizenpgtadt v, Baird, end Roe v, Wade which establish tho right of each
persan to choose whether (o exercise fertility control?

Clarence Thomas' writings leave no doubt as to his views. In fact, no
nominee for the Supreme Court -- not even Robert Bork -- hay 8o
consistently expressed opposition to reproductive freedomes as Clarence
Thomas. In notss for a speech, titled "Notes on Originel Intent,” Clarence
Thomas wrote: "Restricting birth control devices or information, and
allowing, restricting, or (as Senator Kennedy put it) requiring abortions ere
all matters for a legislature to decide; judges should refrain from ‘imposing
their velues’ on public pelicy." (Undated manuseript, p. 2).

Thomas specifically discussed Griswold v, Connecticut and Roe v,
Whade in a footnote in a law review article. (Thomas, "The Higher Law
Background of the Privileges and Immunities Clause of the Fourteenth
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Amendment,” 12 Harvard Journal of Law and Public Policy 63, 63 n. 2
(1989)). After stating lhelholding; in Griswold and Roa, Thomes wrots; "L
elaborate on my misgivings about activiet uee of the Ninth Amendment in
[a chapter of a book publiched bry tha Cato Institute.]” In this chapter,
Thomas defended Robert Bork's view that reproductive privecy is not
worthy of conslitutional protection. Thomas called Griswold an "invention"
and argued that it is inappropriate for the Buprems Court to protect righte
that are not expressly enumerated in the Constitution. (Thamas, "Civil
Righte as Principle, Versus Civil Rights as an Interest," in Assessing the
Beagan Years 398-99 (D. Boaz ed. 1988)).

Thomas’ restrictive views about reproductive freedom were also
reflected in the conclusions of 2 White House Working Group on the
Family, of which Thomas was a8 member, The report sharply criticizes Roe
¥, Wade and several other Court rulings on privacy as "fatally flawed”
decisions that should be "corrected" eithar by constitutional amendmant or
through the appointment of new judges and their confirmation to the
Court.” White House Working Group on the Family, The Family
Preserving America's Future 12 (1986), The report also calls for the
overruling of such basic decisions as Eizenstadt v, Baird, which held that
every person has the right to purchase and use contraceptives; Moore v, City
of East Cleveland, which held that a city cannot use a zoning ordinance to
keep a grandmother from living with her grandchildren; and Planned
Parenthood v, Danforth, which held that a state may not condition a
married woman's abortion on permission from her husband.

Thers is nothing -- not a paragraph, not a sentence, not 8 word - in
Thomas' writings that indicates a willingness to protect reproductive
freedoms and womern's lives. To the conirary, Thomas may well be the first
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abortions. As you know, Clarence Thomas gave a gpeech in which he
praised an article written by Lewis Lehrman gs “a splendid example of

natural law regsoming.” Thomas, "Why Black Conservetives Should Look

to Conservative Policies,” Speech to the Heritage Foundation, June 18, 1887,

The central thesis of Lehrman's essay is that fetuses are human
lives entitled to protection, from the moment of conception, by the
Declaration of Independsnce and the Congtitution. (Lehrman, "The
Declaration of Indepandence and the Right to Life,” American Spectator 21
{April 1887)). Lehrman called Roe a "spurious right born exclusively of
Judicial supremacy™ and "a coup against Lthe Constitution,” Lehrman
maintained that human life under the Declaration of Independence and the
Constituion starts “at the very beginning of the cinld-to-be "

It is imperative to realize that Lehrman's views, andorsed by Thoamas
as "splendid,” would juskfy more than overruling Roe v. Wade. Lehrman's
argument is that the Constitution should protect fetuses from the moment
of conception. From this perspective, abortion would be constitutionally
prohibited. States would not even have tha authority that existed before 1973
1o allow abortion in their jurisdiction,

Simply statad, it is difficult to imagine a nominee with 2 more
documented record of hostility to a basic civil liberty than Clarence Thomas'
opposition to reproductive freedom, If & naminee for the Suprame Court
expressed an unwillingness to protect freedom of speech, would not each
and every one of you vote against confirmation? If a naminee expressed an
unwillingnese to safeguard free exercise of religion, would not each and
every one of you vote against confirmation? Right now you are considering

a nominee who has expressed an unwillingness to protect privacy. Surely,
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if the word "liberty” in the Conatitution means anything it must includs
privacy and the right of each person to choose whather to have a child,

‘This is not just about & legal abatractian. It is about women's lives.
The eonfirmation of Clarence Thomas almoesat surely would create a
majarity on the Court to overrule Roe and condemn thousands of women to
death and guffering. Because he has expressed unqualified hostility to a
bagi¢c constitutional freedom, Clarence Thomas should be denied
confirmation to the Supreme Court.

Independently, Clarence Thomas' views and record on the crucial
issue of employment discrimination make him unsuitable for a seat on the
high Court, Women in this society continue to face serious discriminatory
treatrnent in the workplace. If a man and a woman hold the same job, the
woman earns, on the average, 88 cents of each dollar paid to a man.
Countless jobs remain cloged to women. In many businesses and
industries, discrimination against women remainsg the norm not the
exception.

Clarence Thomas was Chair of the Equal Employment Opportunity
Commisgion, the federal agency regponsible for enforving the laws
prolecting women from discrimination in the workplace, I ask you, when
in Thomas' almost eight years at the agancy, did he use his position to
condemn discrimination egeinst women and to fight in any meaningful
way for gender equality in the workplace? As you read through Thomas'
numercus speeches and articles, it is telling that he virtually never even
mentions the civil rights of women.

The Equal Employment Opportunity Commiasion had a diamal
record under Clarence Thomas' leadership in fighting discrimination. A
study by the Women Employed Institute found thet under Thomeas'

6
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leadership, 54 percent of all cases were found to lack cause, compared with
28.5 percent under the Carter EEQC in fiscal year 1880. The study also
found that less than 14 percent of all new EEQC cases resulted in some type
of settlement under Thomag, compared to settlements in 32 percent of the
cases at the beginning of the Reagan administration, And these statistics
do not even reflact the fact that Thomas' EEQOC allowed 13,000 age
discrimination ¢laims, many by women, to lapse.

Thomas repeatedly has expressed hostility to the use of statistical
evidence to prove employment diserimination. In Grigegs v. Duke Power
Company, in 1971, the Supreme Court held that evidenes of digparats
impact against women or racial minorities establishes a prima facie case of
disecrimination. Because it is so difficult to prove that an employer acted
with a discriminatory intent, statistical proof is the baaic and essential way
of establishing a viclation of Title VII of the 1964 Civil Righls Act.

But Clarence Thomas has strongly eriticized allowing statistical
evidence to prove discrimination. He stated that "we have, unfortunately,
permitted sociological and demographic realities to be manipulaled to the
point of surreality by convenient legal theories such as ‘adverse impact’ and
‘prima facie cases.” Thomas, "The Equal Employment Opportunity
Commission: Reflections on a New Philosophy,” 156 Stetson Law Review 31,
35.6 (1985). Thomas, thus, would go even further than the current Supreme
Caourt in preventing the use of statistical evidence to prove discimination.
The effect of Thomas' position would be effectively to drastically lessen Title
VII's ban on employment discrimination.

In fact, as Chair of the EEQC, Thomas proposed to eliminate the use
of statistical evidence to prove discrimination by the federal government.

The Uniform Guidelines on Employee Selection Procedures were adopted in

56-272 0-93 - 8
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1878 by the EEQOC, the Department of Justice, the Labor Department and the
Civil Service Commissionl. The Uniform Guidelines follow Griggs and
allow slatistical proof of employment discrimination. Thomas as Chair of
the EEOC sought to revise these guidelines to eliminate such statigkical
evidence. I Thomas' position prevails on the Supreme Court, the fight
against gender discrimination in employment would be immeasurably
damaged,

Likewise, Thomas repeatedly has opposed the use of hiring
timetables and goals which are an essential to gender equality in the
workplace, The Sopreme Court, in cases such as United Steel Workers v,
Weber and Local 28 of the Sheet Meta) Workers' International Assogiatio
v. EEQC, approved hiring timetables and goals to remedy workplace
inequality. But Thomas has strongly criticized these decisions. Thomas,

*Civil Righla a8 a Principle Versus Civil Rights as an Interest,” at 386-96.
In fact, in Fall 1885, the acting general counsel of the EEQC, under Thomas'
leadership, ordered regional counsel not to enforce goals or timetablas in
consent decrees, nor to seek them in the future,

Countless other examples exist of the failure of Thomas' EEQC to
enforce Title VII and other laws protecting women from discrimination. It
must be emphasized that Thomas was not simply an employee in the
agency; he was the Chair., He waa not simply following preset policies; he
was the architect of the Reagan Administration's effort to lessen civil rights
protections, As Chair, he was charged with working to end diserimination
against women. But he did nothing construetive in this regard.

At the very least, his poor performance at the EEOC should disqualify
him for a "promotion” to the Supreme Court. Moreover, his documented
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record of hosatility to protecting the civil rights of women and minorities
meke him a grave threat to equal justice if he is confirmed.

Senators, I ask you‘to ook past all of the rheteric on both gides and
focue on simple questions. Is there any place in Clarence Thomas' record
where be has ever supported constitutional protection of reproductive
freedoms? Is there anything in Clarence Thamas' record as Chair of EEOC
to indicate that he would be a force for advancing civil rights and women's
rights on the Supreme Court? Can you point to any evidence -- any speech,
any article, any judicial opinion -- where Clarence Thomas has expressed a
megningful commitment lo reproductive privacy or cvil rights for women?

The rights of millions of women rest on this nomination. [ urge you

o vote against Clarence Thomas' confirmation.
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The CHAIRMAN. Thank you very much.
Ms. Neuborne.

STATEMENT OF HELEN NEUBORNE

Ms. NeveorNE. Mr. Chairman and members of the commitiee,
my name is Helen Neuborne. As executive director of the NOW
Legal Defense and Education Fund, 1 thank you for this opportuni-
ty to express our view that Judge Clarence Thomas should not be
confirmed as an Associate Justice of the Supreme Court.

We appreciate the efforts of the committee, especially ita Chair,
to develop a complete record on which to base the Senate’s decision
whether to confirm the nomination of Judge Thomas.

That record, as developed before this committee, containg three
troubling components:

First, Judge Thomas’ past record, including his articles, speeches,
and performance as EEOC Chair;

Second, his decision at the hearing to stonewall and to present
the committee with a selective silence concerning his views on the
consgtitutional issues surrounding abortion; and

Third, his disavowals of most of his past record.

There is no need for me to detail the record at length. Among
the items that raise the most serious concerns are Judge Thomas’
gignature on a White House report calling for the repeal of Roe v.
Wade; his praise for a speech calling for the criminalization of
abortion; his adamant, and selective, refusal to discuss the legal
issues surrounding abortion; his record at the EEOC; and his utter-
ly unconvincing disavowals of his past statements on topics ranging
rom the competence of Congreas to the separation of powers.

Viewing the record in the light most favorable to Judge Thomas,
the best you can say is that serious doubt exists concerning his
commitment to existing constitutional rights of critical importance
to women and minorities.

The real issue, therefore, is what is the role of a Senator under
the advice and consent clause when he or she is confronted with a
nominee whose commitment to the constitutional rights of millions
of Americans is seriously in doubt. Should you defer to the Presi-
dent, or should you exercise an independent judgment under the
advice and consent clause?

We have now listened to Judge Thomas' testimony before this
committee and have heard nothing to calm our fears about the
effect Judge Thomas’ gersonal philosophy would have on the exist-
ing constitutional and statutory rights of women. His assertions
that he has set aside his most dearly held and often expressed
views in the name of judicial impartiality simply do not ring true.
He has stated that he praised extremist rightwing articles he says
he has never even read in an effort to convince conservatives to
accept his agenda. And Le is apparently ready to disavow almost
all his prior statements if it will convince this committee to vote
for his confirmation.

His sudden and unconvincing confirmation conversion is not the
only reason for our negative position. We are also profoundly trou-
bled by his retreat during these hearings into silence on crucial
issues affecting women, in stark contrast to his open and forthcom-
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ing discussion of numerous other controversial legal issues that
will undoubtedly arise during his tenure on the Supreme Court.
Judge Thomas has sought to defend his selective refusal to reveal
his judicial philosophy in the abortion area as necessary to main-
tain his impartiality as a judge. However, a similar concern witb
impartiality did not prevent bim from discussing the equally con-
troversial legal issues of church and state, the binding quality of
precedent, and the balance between the rights of the accused and
the rights of victims—issues that will certainly arise before the
Court during his tenure.

His selective refusal on the issue of abortion does not, therefore,
foster an appearance of impartiality. Quite the contrary, it sends
an ominous message that Judge Thomas has views on the subject
that he dare not reveal because they would jeopardize his nomina-
tion, an ominous message of covert partiality that is reinforced by
his numerous public statements and actions in the area.

Just 1 year ago, I urged this committee to refuse to permit then-
Judge Souter to avoid discussing his legal philosophy in this area
with the committee. Unfortunately, in the absence of clear prior
statements from Justice Souter, a majority of the committee elect-
ed to gamble on Justice Souter’s silence. American women suffered
the first consequences of the committee’s gamble when Justice
Souter cast the crucial fifth vote in Rust v. Sullivan depriving poor
women of desperately needed information from their doctors con-
cerning the availability of abortion as a lawful treatment option.
President Bush, who nominated both Justice Souter and Judge
Thomas, threatens to veto any bill which undoes the Supreme
Court’s handiwork in Rust. We are asking you not to gamble with
the lives of women yet again.

The Constitution vests advice-and-consent power in the Senate
precisely to prevent the President from stacking the SUE:']eme
Court with nominees that reflect a single, narrow judicial philoso-
phy. When, as now, a profound national division on many issues
has resulted in a sustained division in control of the Presidency
and the Senate, the Senate’s advice and consent power takes on ex-
traordinary importance since, unless the Senate fulfills its respon-
gibility in the confirmation process, the resulting Supreme Court
may exclude the mainstream philosophies that have broad support
in the American people.

The closest analogue to the Senate's advice-and-consent power is
the President’'s power to veto legislation passed by both Houses of

8. Both the veto and the advice-and-consent power permit
one political branch of the Government to check the other in order
to assure an accurate reflection of the Nation’s democratic will.

President Bush has vetoed congressional legislation 21 times in 3
years. He never defers to Congress’ role. It is inconceivable that the
Senate, exercising its veto power over Supreme Court appoint-
ments, will defer to the President’s drive to stack the Supreme
Court with nominees hostile to the rights of women and minorities.

If the advice-and-consent power is to fulfill its constitutional role,
Senators must be prepared to exercise the same independent judg-
ment in vetoing a Supreme Court nominee as the President exer-
cises when he repeatedly vetoes the will of Congress. Many of you
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have spoken out before on the importance of this role to ensure
that the Court reflects the core values of our society today.

if, after reviewing the record before this committee, you have no
doubt about Judge Thomas' willingness to support and defend criti-
cal constitutional rights of women and minorities, you should vote
to confirm him. If, however, after reviewing the record, you be-
lieve—as so many witnesses before you have stated—that Judge
Thomas poses a risk to the rights of millions of Americans, you
should oppose his confirmation. Thank you.

[The prepared statement of Ms. Neuborne follows:]
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Mr. chajirman and Hanbers of the Committes:

My noRe is Helan Weuborne. I am tha Exscutiva Diractor of the
HOW Lagal Defenss and Education Fund, a women's rights legal apd
sducational advocacy organization foundsed in 1970. Thank you for
thie opportunity to express our view that Judge Clarence Thomas
ahould not be confirmed ns an mesoclate Juastice of the Supreme

Court.

We appreciate the afforts of tha Committea =-- easpacially its
Chair -- to devalop a completa record on which to base the Senate's
decision whether to confirm the nominaticn of Judge Thomas.,

That record, as developad before this Committee, contains
threa troubling componants:

(1) Judge Thomas' past record, including his =-ticlea,
speaches and parfocrmance as EEOC Chair;

{2) Judge Thomas® decismion at the hearing to stonewall and to
presant the Committee with a salective silance concerning his views
on tha conatitutional issuss surrounding abortion; and

{3) Judge Thomas' disavowala of most of his past record.

Thers is no need for na to deatall tha racord at length. Among
the items that raiese the noat sericus concerns are Judges Thomas'
gignature on & White Houss report calling for the repsal of Hoe ¥,
Hafde; his praise for a speech calling for the criminalization of
abortion; his ademant -- and sslective -- refusal to discuss the
lagal issues surrounding abortion; his record at the EEOC; and

Judge Thomas' utterly unconvincing disavowals of his past
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stataements on topice ranging from the compataence of Congresa to the
separation of powers.

Yiewing the recoerd in tha light most favorable to Judge
Thomae, tha best you can say is that serious doubt exists
concerning his commitment to existing constitutional rightes of
critical importance to women and minorities.

The real iseue, therefore, is what is tha role of a Senator
under tha "advice and consent® clausa when he or she i confronted
with & nomines whosa commitwant to tha constitutional rights of
millions of Anaricans is saricusly in doubt. If yvu are in sericus
doubt, should you defsr to the Pramident or should you axarclse an
independent judgment undar the "advice and consent™ clause?

It's ciear that the record in this case creates an inescapable
doubt concerning Judgm Thomas' commitment to the protaction of
axisting conetitutional libertiews.

We have now listaned to Judge Thomae' teatimony befora this
Committea and have heard nothing to calm cur fears about the affect
Judga Thomas' perecnal philosophy would have on tha exieting
conatitutional amd etatutery rights of wvomen were he to be
confirmed. Judga Thomas' sspertions that he has set aside his
nost dearly held and often axpresdsesd views in the name of Jjudicial
impartiality eiwply do not ring true. Judge Thomae hae stated that
he praised axtremist right wing articles he says ha has never aven

read in an effort to convince conservativese to pt his agenda

and ha is eapparently ready to disavow almost all his prior
statemants 1f jt will convince this Committes to wvote for his



confirmation.

His suddan and L vincing confirmation conversion ie not the

only reason for our wote of no confirmsacion. We ara aleo
profoundly troubled by his ratreat during thess hearings inteo
silence an cruciel issues arfecting woman, in stark contrast to his
opan and forthcoming discuesion of numerous other controvarsial
lagal issuas that will undoubtndly arisa during his tanure on the
Suprame Court, Judge Thomas has sought to defend his salactive
rafusal to reveal his judicial philesophy in the abortiom area as
nacassary to majintain hie lopartiality as a judge. Howavar, a
sinilar concern with impartiality did not prevent hin frem
discussing tha equally controvarsial legal issuee of church-state,
the binding quality of precedant and the balance batween tha rights
of the accused and the rights of viotime - iesuee that will
certainly arise bafore the Court during his tenure. His selective
refusal to talk about a woman's constitutional right to chocsa
whether to continue a pregnancy doces not, tharefore, foster an
appsarance of impartiality. Quita ths contrary, it sends an
omincus message that Judge Thomas has viswe on tha subject that he
dars not revaal bacausa thay would jeopardize his noaination - an
aminous message of covert "partialicy™ that is reinforced by his
mmerous public statemsnts and actions in the eraea.

One year ago, I urged this Committee to refuse to parmit than-
Judge Souter to avoid discuasing hise legal philomophy in this areas
with tha Committse. Unfortunataly in the sbeence of clear prior

statements from Justice Socutar on this lasus, a majority of the
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Committes elected to gambla on Judge Soutar's silance., American
woman suffered the first consequencas of the Committes's gamble
when Justice Souter cast the crucisl fifth vote in Rust v, Sullivan
depriving poor women of desperately needad information from their
doctors concarning the availabllity of abortjon as a lawful
treatment option. President BEush, who nominated both Justice
Souter and Judge Thomas, thraateany to veto any bill vhich undoes
ths Suprems Court's handiwork in Rugt. We aisply cennct afford to
allow you to gamble with the livea of wvemen yet again. Pleass do
not parmit Judge Thomas, who, unlike Judge Scutar, has a public
record of hostility to Eoa ¥ Hada, to single cut abortion rights as
the only satter he refuses to discuse.

Judge Thomas migned a White Houss report calling for the
overturning of Rog v, Wade. Judge Thomas publicly praised an
article thet urged the recriminalization of abortion, despite Eog
¥, dade. Givan that public racord of hostility, for the Committes
to sccept Judge Thomas' ellencs and his incredible explanaticns
thet ha navar read that repert or articls as adegquate exploraticn
of the issus would ba to break faith with America‘s wopsn and with
your own ocbligetions am Eanators.

The Conatitution veste “advica and consant® power in the
Ssnate precisely to prevent the Presidant from atecking the Suprems
Court with nominess that reflect a aingle, narrow Jjudicial
philosophy. Whan, as now, a profound national divieion om many
igsues has resulted in a sustalped division in control of tha

Prasidency and the Sanate, the 5 's "advice snd consant™ power
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takas on sxtraosrdinary importance sincs, unless the Senate fulfills
ita responeibility in the confirmation process, the resulting
Suptema Court may exclude tha mainetream philosophies that have
broad support in the American pecpls.

Tha closest analogus to the Senata's "advice and consent®
pover 1s the President's power toe veto legielation passed by both
Houses of Congress. Both the "veto® and the “advice and consent”
pover parmit one politlcal branch of tha goverrment to check tha
other in order to assure an accurate reflection of the nation's
democratiec will.,

Prasidant Buah has vatosd Congressional legislation twanty-one
times in thres ysars. He never defers to Congress' role, It ia
inconceivable that tha 5Senata, exercising ite wveto powar over
Suprama Court appointmants, will defer to the Prasident's driva to
stack the Supreme Court wlth nominees hostile to the rights of
women and minorlties.

If the Yadviea and consent™ power is to fulfill ite
constitutional rele, especially in eras of divided government,
Senators wust be prepared to exercise the same indapendent judgment
in vatoing a fupreme Court nominea as the Presidant exercises when
he repeatedly vatoas the will of Conqresu./l N\M { UP“‘ .

If, aftar revliewing the record before this Committee, you do
not harbor gignificant doubta concerning Judge Thomaa' willingnesa
to support and defend critical constitutiomal rights of woman and
minorities, you mhould vote to confirm him. If, however, after

raviewing the record, you believe that Judge Thomas poses a risk to
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the rjghts of millions of Americans you gshould oppose hia
confirmation. Senators exarcising the “advice apd conaent™ powar

have no right to gamble with tha lives of women.
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The CralkMaN. Thank you very much.
Ms. Bryant.

STATEMENT OF ANNE BRYANT

Ms. BRYANT. Thenk you, Chairman Biden, and good morning to
other members of the committee. I am Anne Bryant, executive di-
rector of the American Association of University Women—as many
of you know—135,000 members strong in 1,800 communities, work-
ing for education and equity for women and girls, recently focusing
on the whole issue of girls in education but historically working on
reproductive freedom, civil rights, and workplace diserimination. I
have submitted written testimony. You will be grateful to know I
am not going to use it, and what I am going to say is shorter.,

Thr?i CHAIRMAN, The entire statement will be placed in the
record.

Ms. Bryant. Thank you.

It is because of AAUW’s deep concern for education and equity
issues that I am here today. We are very disturbed by Judge
Thomas’ record, and we understand that you have a tougﬁ choice
before you. You can decide to make this choice based on his writ-
inge, his track record, bis action, or on 5 days of testimony wben
he, in many cases, reversed what many of those opinions were.

Over the past several days, I have been struck—as I have a feel-
ing some of you have been—with the great contrast between those
who have come before you to oppose him and those who have come
before you to praise him. I have noticed, as you may have, that
those who have come to oppose him have brought careful documen-
tation, have used cases, articles, speeches. Those who have come to
praise him have much more often used childhood stories, personal
character traits. I will read some of them.

Judge Gibbons called him receptive to persuasion. “Open-
minded” said Sister Reidy. Dean Calabresi, who spoke for him,
ended his testimony by saying that there was a significant chance
that Clarence Thomas would be a powerful figure in the defense of
civil rights. But at the end he said, “However, I am not confident
of that.” But the phrase he used in talking about the youth of
Judge Thomas was that he believed he had a significant chance for

h.

A chance for growth? Is the Supreme Court of our land going to
be a training program?

So we have learned about Clarence Thomas, the man. We have
actually learned a lot about Clarence Thomas, the politician. But
the question before us is Clarence Thomas, the jurist.

Patricia King so eloquently said last Tuesday that the issue is
not one person’s individual struggle, Actually the issue is what
Clarence Thomas will do on the Supreme Court for others’ strug-
gles. The major principle in this great democracy is the principle of
equal opportunity; that inalienable right, in fact, that we are in
this country to ensure equal oEportunity for all people, which in
essence is making sure that all Americans have greater odds of
BUCCess.

It is becoming increasingly clear, too, that equal opportunity is
not just a principle of justice. It is an economic and social necessity
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when 80 percent of the entering work force are women and minori-
ties by the year 2000,

Does Judge Thomas understand that equal opportunity in the
workplace means holding businesses accountable for providing a
climate which is open, accepting of all cultures, nurturing of dis-
parate talents? Has Clarence Thomas demonstrated at EEOC that
he would enforce the laws of this land which reward businesses for
reaching out to those different populations, punishing those who do
not, but, most importantly, protecting the rights of individuals who
are treated in a discriminatory way? Does he understand the right
end the responasibility of the Court to protect these individuals?

The American Association of University Women fears he does
not. And what about equal opportunity in education? Does Clar-
ence Thomas, who himself received an excellent and selective edu-
cation, understand that to develop a vibrant educational system for
all of our children has huge obstacles? Does Judge Thomas under-
stand the critical role the Court will have to play to ensure that
public education survives and flourishes in the future? Does he un-
derstand how quickly our Nation's public schools could decline
even further if precious resources were funneled off to private and
religious achools through tax credit and tuition voucher systems?

From his actions and his words and his record, the American As-
sociation of University Women fears he does not understand this.

One of the fundamental tenets of a democracy, stated in the Con-
stitution, protected by the Supreme Court, is the separate of
church and state. Throughout all of AAUW’s long history, our
members have found for that principle.

Does Clarence Thomas understand the long-term effects of allow-
ing a simple Christian prayer, seemingly harmless, at the begin-
ning of every school day? Does he feel the discomfort, the insecuri-
ty that a Jewish, Muslim, or Buddhist child has when forced, even
by peer pressure, to join in or listen to words she doesn’t believe?

The American Association of University Women fears that Judge
g‘homas would rather legislate morality than protect religious free-

om,

You do have a tough decision to make, and with tough decisions
you have got to weigh the evidence, the facts and Judge Thomas’
record. We believe that Judge Thomas’ actions speak louder than
his recent words. If you vote against this confirmation, it will be
another battle for the next nominee. We know that. If you confirm
him, will the battles that you have to fight in Congress to protect
equal opportunity, individual rights, privacy, and religious freedom
be even longer and tougher?

The etyes of the American Association of University Women are
on the future, and we think all Americans deserve a better future
g'loan is promised by putting Clarence Thomas on the Supreme

urt.

Thank you.

[The prepared statement of Ms. Bryant follows:]
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I am Anne Bryant, executive director of the Americen
Association of University Women {AADW). It is a privilege to
testify aon behalf of AAUW's 135,000 members: women and men who
are cammitted to equity and education for women and girls.

On behalf of our membership, I urge the Judiciary Committee
to reject Clarence Thomas' nomination to the United States Supreme
Court. In his testimony before this Committee, Judge Thomas has
suggested that statements he made and views he expressed prior to
1990 are not necessarily positions he would hold as a Supreme
Court Justice. AARUW believes that the Senate has a responsibility
to consider the public record of a Supreme Court nominee in
assessing a nomination. We believe that Judge Thomas' record as
chair of the Equal Employment Opportunity Commission and his
tenure as Assistant Secretary for Civil Rights in the Education
Department raise grave concerns about his commitment to egual
opportunity and provide examples of his failure to enforce federal
law,

AAUW opposes Clarence Thomas’ nomination for five reasons.

First, we believe that in his positions at tha EEOC and the
Department of Education, Judge Thomas showed a blatant disregard
for the law of the land. As Chair of the EEQC, he allowed more
than 13,000 age discrimination complaints to lapse by failing to
investigate them within the legal time limit. Congress had to

pase the Age Discrimination Claime Assistance Act to assist those
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individuals whose complaints of age discrimination had been
ignored by the EEQC.

Although Judge Thomas served in the Education Department’s
Office of Civil Rights for less than a year, a similar pattern of
failure to enforce the law was present there. In 1981, the
Wamen’'s Equity Action League filed suit against the Department
charging improper enforcement of Title IX of the Education
Amsndments of 1972. In 1982, a District Court judge ruled that
the Department was both misinterpreting the Title IX reguletions
and providing inadeguate remedies when a Title IX violetion was
derermined.

This pattern of failure to enforce the law casts grave doubts
on Judge Thomas’ judicial temperament. We are particularly
disturbed that he has been unwilling to enforce key federal laws
intended to guarantee individual rights in employment and
education.

Second, AAUW opposes Judge Thomas' nomination because of his
record of vocal opposition to efforts to ensurs equal oppartunity
in the workplace. While heading the EEOC, he undermined the
effectiveness and credibility of the agency by publicly expressing
his personal opposition to affirmative action programs, even those
ordered as remedies following a finding of discrimination.

Judge Thomas was also vocal about his opposition to Title VII

class action suitms, despite Congress’ mandate that his agency
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initiate such cases. His negative comments about A& class actlom
guit filed by the EEOC against Sears led attorneys to explore
calling him as a defense witness. By calling into guestlon the
validity of lawsuits involving claims of disparate impact, Judge
Thomas contravenad both the intent of Congress in passing Title
VII and the Supreme Court's ruling in the 1971 Grigys case.

In 14985, the EEOC ruled that federal law does not require
equal pay for jobs of comparable value, and the agency stopped
investigating complaints involving pay eguity claims. This ruling
contradicted the Supreme Court’s 1981 decision in the Gunther
case. Again, Judge Thomas directed BEOC activities based on his
own beliefs, rather than abiding by relevant federal law.

Third, AAUW is distressed by Judge Thomas’ apparent hostility
to the constitutional right to privacy as outlined in Grlswold v.
Connecticut. In an article published by the Cato Institute in
Assessing the Reagan Years, Judge Thomas stated that the
unenumerated rights specified in the Ninth Amendment were not
intended to be cited by the Supreme Court in overturning laws.

By stating his oppesition to the constitutional basis of the
fundamental right to privacy, Judge Thomas has given evidence of
his willingness to restrict individual liberties, including the
right to reproductive choice.

Fourth, Judge Thomas' support of a *"natural law" concept is

deeply disturbing to AARUW, In speeches and articles, Thomas has
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maintained that judges should be quided by a "natural law*
philosophy, the belief that the *inalienable rights” cited in the
Declaration of Independence are a higher avthority than the 1.5,
Constitution.

Thamas has said he believes in the existence of moral norms
derived from "nature's god," and that those norms can be used to
critique and even invalidate civil law, Thomas’ statements about
"natural law" raise serious doubts about his commitment to
maintain separation of church and state.

Finally, AAUW believes that the Judiciary Committes should
not confirm Clarence Thamas’ nomination to the Supreme Court
bescause of the critical need for judicisl balance on ths most
important court in our nation. The recent appointaents of Anthony
Kennedy, Antonin Scalia, and David Souter solidified a strong
conservative shift in the Supremsa Court. With the resignation of
Justice Thurgood Marshall, the Court swung dangerously cut of
balance.

Confirmation of Clarence Thomas, a probable sixth
consarvative vote on the Court, threatens to unleash the sweaping
change we have glimpsed in tba Rehnquist Court. Replacing Justice
Marshall with a judicial conpervative like Clarence Thomas will
effectively eliminate the Supreme Court a® an instrument for
ensuring continued progress and protection of individual rights

for decades to coms.
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The American Association of University Women believes that
the Senate has & responsibility to ensure an ideologically
balanced Supreme Court and must, therefore, defeat the Thomas
nomination.

On behalf of RAUW, T thank you for the oppartunity to

testify.



240

The CHAIRMAN. Thank you, Ms. Bryant.
Ms. Avery.

STATEMENT OF BYLLYE AVERY

Ms. AverY. Thank you. Good morning. I am Byllye Avery, found-
er and president of the National! Black Women’s Health Project,
and our organization opposes the nomination of Judge Clarence
Thomas and we base that position on the following areas: first, the
area of self-help.

The National Black Women’s Health Project is a self-help advo-
cacy organization committed to improvement of conditions that
affect the health status of black women. The organization’s philoso-
phy is based on the concept and practice of self-help and mutual
support through which members obtain vital information on the
prevention and treatment of illness, as well as emotional support
and practical assistance. It is largely composed of those sisters who
struggle on lower incomes in our society.

Judge Thomas’ reference to public statements about self-help as
the answer to social ills for black people implies that we have not
been using self-help approaches to problem-solving. Rather, the
achievement of African American people and the history of self-
help development in this country are inextricably bound.

Black people extensively practice self-help today and have done
8o throughout our history. Slaves worked together to buy each
other out of slavery. The first black hospitals were the result of
black people pooling their resources to assure the availability of
medical care. The list goes on and on; schools, trade and credit
unions, banks, newspapers, and other basic services were initiated
by black people.

There are many new forms of self-belp today, like the ones of our
organization. They are a part of a growing tradition. It is not self-
help we are lacking, but commitment to the vigorous enforcement
o{ag:ws protecting our freedoms. That is the piece that is not in

Those of us who promote self-help and practice it daily recognize
that such activities cannot secure rights and freedoms. No one can
self-help themselves to employment, housing, education, or health
care when basic access is denied based on discriminatory practices
or employers.

The second area is affirmative action. As chairperson of the
EEOC, Clarence Thomas was openly hostile to the guidelines devel-
aped during the 1960’s to prohibit employer practices which have a
disparate impact on minority workers and applicants and that
cannot be justified as measures of job performance.

These guidelines were also the basis for hundreds of class action
fuits in the 1970’s and 1980’s attacking systemic barriers to job op-
portunities. Thomas said he believed the guidelines encouraged too
much reliance on statistical disparities as evidence of employment
discrimination, and although he didn’t carry through on his threat
to repeal the guidelines, he did muzzle efforts by the EEOC to en-
force them through suits attacking institutionalized practices of
discrimination.
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The third area is age discrimination. Hundreds of senior African-
American women have suffered in silence as the result of Judge
Thomas’ violation of the rule of law in failing to act on over 13,000
age discrimination cases. These senior African American women
are our mothers and our grandmothers, women who have tradition-
ally held the dirtiest jobs, worked the longest hours for the lowest
wages, and received the least amount of praise and recognition,
and who have paid a heavy price in order that we might stand here
today, and indeed a heavy price that Judge Thomas would be able
to sit before you.

The fourth area is reproductive rights. Clarence Thomas’ stated
belief in—and advocacy of-—natural law, which historically has
been used to limit the lives and opportunities for women in craft-
ing and applying law principles, and his expressed hostility to the
fundamental right to privacy embodied in the Griswold v. Connecti-
cut and the Roe v. Wade decisions, which protect and guarantee
the right of married couples to use contraceptives and for women
to choose abortion, is cause for great concern for all women in gen-
eral and poor African-American women, in particular.

Historically, African-American women have had the least control
of their reproductive choices, including if, when, where, and by
whom we would have children. Before abortion was legalized in
this country, the majority of women who died gruesome deaths
from illegally performed abortions, or bore more children than
they could adequately care for, were women of color.

Clearly, the rigbt to safe, legal, and inexpensive abortions is criti-
cal to the health of African-American women and their families.
Given the extreme nature of Judge Thomas’ views, the possibility
that, if confirmed, he will endorse extreme limitations on women's
most fundamental, important right—the right to make their own
reproductive choices—is alarming, and his nomination must be vig-
orougly opposed.

The current health crisis in the United States is forcing the
Nation to look to health care reforms. African-Americans need
public servants who will ensure that health care is protected as a
right, and that includes the right to abortion, and ensured by the
nature of our birth. We need public servants who will enact legisla-
tion that will holistically improve the quality of life for African-
Americans.

We reject Judge Thomas and strongly encourage you to reject
others that are sent up until we get the right person for the job.
We refuse to accept this person because he might be the best of the
worst. We are Americans; we deserve to have the very best there
is, and we demand that.

Thank you,

[The prepared statement of Ms. Avery follows:]
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PODITION BTATEMEMT
qar THR

BATIOHAL DLACK WOMEN'B HEALTH PROJTECT
OF THE

ROMIHNATION OF CLARENCE THOMAS TO THE SUPHEME COURT

The MNational Black Women's Health Project opposes the
nomination of Judge Clarence Thomas to the Supreme Court of the
United States. We oppesa Judge Thonas' nomination kased on hie
racerd of performance as Assistant Secretary for Civil Rights in
the Dept. of Education (1981-19B2), as Chairman of the Egual
Enpleyment Opportunity Commission {1%E82-1%%0); and kased on the
content of & eubstaptial number of speeches, writings and
interviews, which clearly reflect a Jdisrespect for and lack of
comnitmant to the enforceament of constitutional and statutory
protactiona/federal laws protecting civil righta and individual
libarties.

Our position justirication is based on a review and discussion
of Judge Thomas' position in the follawing five areas:

1. SELY¥ HELF

The Hatiopal Black Woman's Health Project is a self-halp,
health advocacy organization committed to improving the conditions
that affect the health status of Black women. The organization's
philosophy is based on the concept and practice of self-help and
mutual support through which members obtain vital information om
the preventlon and treatment of illnesses as well as emctional
support and practical assistance.

Dur organization's opposition to Judge Clarenca Thomas in this
area ls based on his assertions that self~help approaches should ba
favored over other government policies to corract the historic
injustices which continue tc negatively effact the quality of life
for Black Americans. It is inappropriate for any government
ofticial to seuggest that self-help activities can secure basic
rights and freedoms in a demccratic society. Tha Constitution of
the Unitaed States created the government as the vehicle to ineure
that the protection of the Bill of Rights would be extended ta all
Americans.

Judge Thomas' reference in his public stataments to salf-help
aé the answer to the social ille of Blacks implies that vwa have not
been trying self-help approaches to prablem sclvihg. Rather, the
achievements of African Amsrican pacple and the history of self-
help davelopment in this country are inextricably bound. Black
people extensively practice eelf-help today and have done so

"
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throughout our histery. Slaves worked together to buy each other
out of slavery; the first Black hoapitals were the result of Black
paoplea pooling their resources to assure the availability of
medical care. The list goes on and on - echoals, trade and credit
unions, banka, newspapers and other basic sarvices wera initiated
for Black people, by Black people whati no other resources ware
available to us. Today many new forms of self-help, like the
Natiocnal Black Women's Health Project, are part of this growing
traditicn., It is not self-help that we are lacking, but commitment
to thea vigorous enforcenent of laws protecting our freedoms that is
not in placs.

Thoesa of us who promote self-help and practice it daily
recognize that such activities cannot sacure rights and freedoms.
No one can self=help their way to employment, housing, education or
health care when basic access is denied based on the diecriminatory
practices of employers, lenders and service providers. Promoting
gelf-help solutione as the logio to resclve tha issues of lack of
access and opportunity in a free society, leads to tha faulty
cenclusion that the victims of discrimination are somahow ta blame
far the outcomes of the practices and policies that have been used
against them. For example, it suggests that if pecpla do not enjoy
basic oppartunities in the work place it is their own fault rathar
than the discriminatory practices of employers. Political
strategies like blaming the victim exacerbate racial tensions and
derail efforts for needed etructural reforme.

The conditions affecting the health status of Black women in
tha United States are among the worse af any industrialized nation
and, in faect, many nations in the developing world have more
favorable outcomes for infant mortality than urban U.5. Blacks.
The continuing social and psychologic stress which results from the
combined inequities based on race, sex and class dramatically
alters the quality of life and enjoyment of basic freedoms for
Black Amerjicans. Any person desiring a seat on the highest court
in the land, ought, at a minimum, be able to articulate the basic
lsaues of 1ife, liberty and tha pursult of happiness for such a
elgnificant populatisn qroup - especlally when it is his own
referent group in question.

2. APPIRMATIVE ACTION
|

A8 Chairperson of tha Equal Employment Opportunity Commission,
Clarence Thomas was openly hoatile to thae guidelines developed
during the 19608 to prohibit enployer prac¢tices which have a
disparate impact on minority workers or applicants, and that,
cannot ba justified ap wmeasures of job performance. These
guidelines were a basis for the Supreme Court's unanimeus dacision
in Griggs v. Duke Power Company im 1971, helding that such
practices were violations of Title VII when they were naot justified
by business necessity. These guidelines were also tha basls for
hundreds of class action suits in ths 19708 and 1980s attacking
syetemic barriers to equal Jjob opportunity. Thamas said he

2
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believed the guidelines encouragad “too wuch raliance on
statistical disparities as evidence of employment discrimination®.’
Although Thomas did not carry through his threat to repeal the
guidelinea, he did muzzle efforte by the EEOC to enfores them
through sults attacking instituticnalized practices of
discrimination. Systemic charges decreased while he was Chair of
the EEOC.? Thomas opposed the use of goale and timetables ae a
part of conciliation agreements and court approved sattlements, and
denclished the EEOC's unit 911: up to secure syetemic rellaf
including gomls and timetables.

Thomaa ham attacked the two most Important Supreme Court
dacisions approving voluntary affirmative action by privata and
pPublic employers to overcome past patterns of exclusion or limited
representation of minoritias and women. He called these decisions
an “egregious axallplas" of misinterpretation of the constitution
and legimlative intent.‘ Thomas attacked a Suprama Court dacialon
upholding the authority of Congress to assure qualified minority
contracters a share of governmment contracts as ramady for past
exclusion, terming the law an impropar creation of “schamas of
racial preference where none was ever contamplated®.?

0f grave concern is Thomas' acroes-the-board and all
encompasseing attack on affirmative action to remedy systemic
discrimination. Unlike some proponents of judicial rastraint, he
gives no deference to the will of the majority as expressed in
Congreseional legislatien (Fullilove), nor would he permit privata
amployerse to act woluntarily to remady their past practices
{Eeber). Additionally, he would restrain the authority of the
courts to order race conscious ramedies aven in the most egregious
casas of systemic discrimination (Paradise).

While Thomas recognized the abgurdity of the once-debated
notion that the "American ideal of freedom” included freedom to own
slaves, he failed to recognize that powerful activist govacnment
intervention was required to address the affacts of the kitter
history of slavery. Thomas' conservative view is an outgrowth of
his attempt to relate nature law to the Constitution and expand the
Constitution's original intent. He would have us baliave in the
absence of government intervention, fairnees and egual opportunity
would exist. Unfortunately, Thomas is out-of-touch with 20th
century discrimination in the United States and should be denied &
geat on the Supreme Bench of the Land.

3. AGR DIBCRIMINATION

Hundreds of senior African-Amsrican women have suffered in
silence as the result of Judge Thomas' viclations of the "rulae of
law" in falling teo act on over 13,000 Age Discrimination cases
while Chairman of the EEODC.

Thase senlor African-American women ara our mothers and
grapdmothers, women who have traditionally held the dirtiest jobs,

3
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worked tha langest hours, for the lowest wages, received the least
amount of praise and recognition and who have paid a heavy price in
order that we might stand here today. These sape women represant
one of our richest resources, the elders of our cocmmunities and cur
churches. Judge Thomas has demonstrated by his actions, far beyond
any works we can say, why he should not ba seated on the Suprema
court of the United States.

In Amarica, those who rise to sit in judgement of others have
traditionally bean noted for their extraordinary ability to provida
incisive insight into issues, compassion, caring, wit and oust ba
the possessor of an unshakabla system of principles, values and
beliefs in which we could all be proud — a valus system which was
distinguished by its ability to provide equity and equality to all
human beings but especially those most vulnerable and/cr unable to
protect themselves.

In our view, Judge Thomas fails each of these tests. His
gpeeches, rulings, actions and refusals to act, all portray a lack
of incisive insight, a lack of compassion and caring and, perhaps
most important, a lack of an unshakable system of principles in
which we could all be proud. Instead, it would appear that the abb
and flow of politica is his guiding principle.

As Amearica becomes grayer and grayer, it will bacome mora
important, not less so, that our Supreme Court justices have an
overall appreciation of the need to protect and defend those who
have spent their lifetimes contributing to the welfare cof this
nation. Sadly, we find no evidence that Judge Thomas has reached
that stage in his development and that ha can only contribute his
own narrow, flaved view of all of Auerica's senior workars
regardlass of race and gendar.

Given these views, wa do not baelieve that it is only senior
African-Amarican woman who are in danger but anyone who attalns the
age of 60 and attempts te force an snployar to treat them fairly
and squitably under the current Age Discrimination lawa,

4. REFRODUCTIVE RIGHTS

Clarence Thomas® stated beliaf in and advocacy of "Natural
Law" (which historically has been used to limit the lives and
opportunities of women) in crarfting and applying law principles and
his expreszad hostility to tha fundamental right to privacy
anmbodied in the Griswald v. Connecticut and Bos v. Wada declisions
{which protects and guarantees the right of married couples to usa
contraceptives and for women to choose abortion) is cause for great
concern for all women in general and poor African Amarican woman in
particular. Historically, African American woman have had the
least control of their reproductive choices, including if, when,
where amd by whom we would have children. Before abortion was
legalized IN This country, the majority of Women who died gruesomns
deatha from illegally performed abortions, or bere more children

4



246

than they could adeguately care for were women of coclor. Claarly
the right to safe, legal and inexpensive abortions is critical to
the health of African American women and their families. Given tha
extreme nature of Judge Thomas' views, the posaibility that if
confirmad, he will endoree extreme limitation on women's most
fundamentally important right, the right to make her own
reproductive choices, im alarming, and his ncmination pust be
vigorously opposed. J

5. ACCEES8 TO HEALTH CARE
]

RWe hold valuable the right of individuala to have agual accams
to the best health care that our society can provide, and that cost
not be & determining factor in the quality of services randerad.

A vast mpajority of African-Amarican women are aingle heads of
families, underemployed, undereducated and challenged with rearing
children. The interconnections between education, economics and
health are so entwined that in order to break the cycle of poverty
the working and non working poor need to receive the beat services
available,

Health care coverage that is employar based, which is limited
at best, snd coverage that is submidized by the govarnment, sets up
two classes of cara. A lack of access and coverage of preventive
services means that it is difficult for poor familiee to pramote
healthy lifestyles. This is evident when examining infant
mortality statistics of African-Americans, whilch clarify the
medical and eocial inmplicaticns of health care. The currant
approach invelves increased technology when increaged accass to
@ervice and improved quality of life are nesded,

The current health care criais is forcing the }Ltion to loak
to health care reforas. African-Americans need public servants who
will ensure that health care is protected asm a right and ensured by
pature of birth, We need public servants who will enact
legislation that will holistically improve the quallty of life far
African-Americans. We hold evident that every decision, every law,
affects tha ¢quality of current life and future generations.
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The CHammanN. Thank you very much. Let me begin the ques-
tioning by asking first of Ms. Yard, are you concerned that, from
your perspective, Judge Thomas' failure to recognize a woman'’s re-
productive rights as being fundamental—that not only will it deny
women the right to abortion, but it will also affect the other end of
the spectrum, and that is that it could require women to be in a
position where they would have to choose between not bearing chil-
dren and having a job, like the case involved where a majority of
the Supreme Court ruled that the practice of a business saying that
if a woman wished to continue to work in this particular depart—
ment of the business because, “it might endanger the fetus,” she
had to make a choice? She either to do something, which
would be sterilization, or she had to move to another department,
which would be in many cases a lower-paying job. Is your concern
at both ends of this?

Ms. YarD. Yes, I am.

The CHAIRMAN, Well, let me ask you, Ms. Neuborne—as usual, in
my experience with dealing with vou on legislative matters, you
have put things very succinctly ans to the point. And, to you, as I
understand this, it breaks down into basically one of two choices
for this committee. We either look at his record and conclude from
his testimony, where he has moved away from that record, that he
has changed, or we conclude that a combination of the changes he
has enunciated and his silence requires us to rely on the record
prior to his testimony. Is that the essence of what you are telling
us? Is this a credibility issue?

Ms. NEUBORNE. Some of it is a credibility issue, and indeed as to
what you can do now, you could bring him back and you could
ingist that he answer the questions he has not anawered, which left
you and certainly left us unsure of his position. So we are forced to
either—among us, the witnesses and the Senate, to perhaps argue
over certain words and what those words meant in past statements
that he has attempted to disavow rather than dealing with his
honest statement now of what he believes about the constitutional
rights that are at risk here.

So, yes, I think you do have an enormous responsibility here.
You are faced with a record that is equivocal at gat, and indeed
we believe it is a very negative record. That is our perception of it.
You could bring him back to ask the questions that you—indeed,
Senator Hatch said he was asked 60 times to tell us his position on
the issues about the woman’s constitutional right to choose, and he
did not answer 60 times.

You could bring him back; you could insist that he answer that
question and tell the American people where he stands. At that
point, I think you then have to decide are his views appropriate
views; is that where we want our Supreme Court to be going.

When he makes statements about affirmative action and about
women’'s rights—and we have seen that for 40 or 50 years we have
been moving in one direction on those issues, We have understood
the need to expand the rights of women and hlacks because they
have not sharzg in the equality that this Constitution promises. Do
we want to turn that around?

The CHalrmAaN. Well, I don’t mean to cut you off, but my time is
about up and I want to ask Ms. Smeal a question, if I may. I was
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impressed with your precision, and I am not being solicitous. You
said that his writings have inferred that he has opposed, and I
don’t know anybody who could quarrel with that. At least I don't
quarrel with tiat. And you joined the legitimate chorus of those
who talk about the process. '

Now, I have two questions, if I may, and a preface. It wasn’t
until relatively recently—as a matter of fact, if I am not mistaken,
it wasn’t until a speech I made to the American Bar Association
about 4 years ago out West, or 5 years ago, that the editorial writ-
ers of tbis country even acknowiedged we had a right to take into
consideration philosophy.

This committee used to dance around about character and dance
around about judicial temperament rather than frontally say we
have a right to know what the philosophy, what the jurisprudence,
what direction the nominee would take this country in. The irony
is once we have crossed that threshold finally, now we find our-
selves in a position where the process is viewed as a caricature of
itself when for the first time it is being honest in terms of attempt-
ing to—whether it gets it or not, whether it makes the right judg-
ment or not, a different question.

And I don’t say that in defense of the committee. I say that as a
preface to the question. First, should this committee, in your view,
ask a nominee explicitly what his or her position is not just on
choice but on whatever issue is of interest to a committee member,
and be entitled to get a specific answer as to whether they would
uphold, or whether they would modify, or whether or not they
would overturn any existing case based on constitutional interpre-
tation, not statutory.

And, second, the flip side of that: is there any limitation at all, if
not a constitutionally prescribed limitation, a practical limitation,
on how far a committee or a Senate should go in demanding to
know every thought that a nominee has about any issue that is
before tbe country.

Ms. SMeAL. Well, I think that it is in the purview of this Judici-
ary Committee and the Senate—I think it is their right and their
obligation to know the philosophy of a person who is being nomi-
nated. I have argued continuously, I think, that it serves no one
well to have a pig in a poke with something so vitally important as
interpreting the Constitution.

Obviously, a person sitting here could not give his or her particu-
lar opinion on a particular case that is future-oriented, something
that ia coming before them in the future in that particular case,
But for them to tell us how they stand on the right to privacy with
some depth, how tbey stand on Roe v. Wade or Griswold or Eisen-
stadt with some depth. those are cases in the past. We already
know how the rest of the Supreme Court Justices who are sitting
on the Court fee] on this. They ruled on it. I mean, Rehnquist and
White were on the body and ruled on Griswold. We know how they

We have a right to know where a person stands, and it is not
credible to believe that they have no position, not even a personal
position, on a subject like abortion. I think it makes a mockery of
the process when you allow that kind of answer.
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But more important than that, I think that we all have such lim-
ited vision. Maybe Molly or Senator Thurmond could say this; cer-
tainly, they have been here longer. But it scems to me that when
Abe Fortas was opposed to be raised to Chief Justice, his philaso-
ph%hwas at issue.

e CHAIRMAN. But no one ever said that.

Ms. SmEaL. What?

The CraieMaN. The point is no one ever directly aaid that. They
all said it related to his credibility and his honesty. No cne flat out
said until recently, until Bork, that explicitly, in the last 40 years
that I am aware of—explicitly.

Ms. SMEAL. What about Carswell and Haynesworth?

The CHARMAN. Look at the record. It was all based on this
noticn of qualifications, were their educational backgrounds suffi-
cient, did they have enough experience, did they have a judicial
temperament.

I am not being critical in any way. M int is it is a dilemma
for me as the Chair of this committee. ink the Senate has an
obligation to respond. Historically, what the Senate has done—
when a President has not made it clear that he is responding in a
way to put his ideological view on the Court, the Congress—the
Senate, in particular—has never responded. When, in fact, the
President says, | am atiempting to remake the Court in my own
likeness, whether it was a Democratic President or a Republican
President, the Senate has responded and said, OK, now we under-
stand the game.

Now, my only point is, for a combination of reasons, 1 would
argue-—my friends on my physical right would probably disagree,
but I would argue that for a number of reasons, in part because
Eisenhower, and Kennedy, and Nizon even were not as frontal in
their attempt to remake the Court—they appointed people whom
they thought were, “the best qualified lawyers,” and it was not into
issues of what is your view on A, B, C, or D, whether it was explic-
itly asked or implicitly implied by the nominee or those seeking to
find a nominee.

1 teach a class on constitutional law at a law school on Saturday
mornings, a relatively conservative class. I asked the people who
originally, immediately, like most law achool students do, bridie at
the notion that we should be able to ask nominees where they are
on specific issues—that tended to be the instinctive response of
moat people in my experience, since I have been on the other end
of that criticism.

Then I asked the question of the class, I said, how many of you
believe the President of the United States said the following: look,
there is a vacancy on the Court, go and find me a woman or man
who has a very strong record academically, who is honest and
decent, and who has a depth of knowledge about the law, period? 1
said, how many of you believe that went out from the White
House; don’t do anything else, just go out and find that? Not a
single student raised their hand, almost all of whom rejected my
view as well, I might add.

The point I find interesting—as a matter of fact, I tell you very
bluntly and tell everyone here, after this is over, regardless of
whether or not Judge Thomas is elevated to the Supreme Court, it
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is my instinct and inclination—and I have been working with my
staff on this—to hold a series of hearings on the process to deter-
mine whether or not new ground rulea have to be set for a process,
and debate it in this committee and witb the leading intellectuals
of this country who are for and against the way it runs now, but it
frustrates me.

Ms. SMEAL. It totally frustrates me. I mean, that is why I decided
to move to the process because those of us who are participating in
it and, in fact, are being questioned, ns well as you, as the Sena-
tors—how can we be more effective—basically, there is a hopeless-
ness now that is setting into the opposition mainly because there
don’t seem to be any game rules.

And, basically, I don’t know who established these game rules on
philosophy, but even on that it falls so shallow and so flat. But
then there is the bottom line that our opposition on certain key
issues has said they are going to stack the Court and now are pro-
ceeding to stack the Court. We cannot act in a vacuum. That is
why 1 decided to bring in this magazine. We are not in a vacuum;
zvae are all living right now, and we know that is the opposition’s

ctic.

I think that you Senators who are opposed to having the Court
stacked must use every power that you were given, including the
power to filibuster an appointment. You don’t need to take what
the president gives you on blind faith. I don’t see why anybody
would have to do that.

You were given a power of confirmation. We beg you to use that
power with all of its might to protect our rights,

The CHAIRMAN. I apologize to my colleagues. I have run over my
time. Again, I thank you for the precision of your statement and
for raising an issue that is perplexing, I think, everyone for and
against and undecided. But I yield to my colleague from South
Carolina,

Senator THurMOND, Thank you, Mr. Chairman.

I want to welcome these distinguished ladies here today. I am

lad to see Ms. Yard again. I hope your health is better. We have
n concerned about you. I have no questions. I appreciate your
presence.

The CHAIRMAN, Senator Kennedy.

Senator KenNEDY. Thank you very much.

I too want to join in welcoming the panel and to welcome back
Molly Yard, who has had a difficult struggle fighting and continues
the battle. We welcome vour continued fight and courage.

In the testimony of Jatrlodge Thomas on the issue about women’s
rights, he indicated to a question that he had no quarrel with the
heightened scrutiny test and indicated that he might even apply a
more rigorous test. Why doesn’t that give you some assurances that
he would be more sensitive to the range of different issues involv-
ing gender?

. NEUBORNE. Well, one of my thoughts, Senator, iz that while
he may use those words, in his actions and in his other discussions
about women’s rights he has not sbown that he acknowledges the
need for a heightened scrutiny test. In his treatment of women, for
instance, in his discussion of the Santa Clara case where there
were 258 male road workers and one female applied, he saw abso-
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lutely no reason why she should be given even the most marginal
voluntary Ereference by an employer in that situation. That to me
says that he does not understand the need to move forward on
women's equality, to have heightened scrutiny.

I think when we look back at what he did on the fetal protection
policy that the EEOC basically sat on for several years while
women were not able to get jobs in companies because the compa-
nies were excluding them because of the possibility of some injury
to the fetus; again there he didn't move forward quickly. He sat on
that policy for many years, and then came out with a very weak
policy favoring women.

I don't believe that he truly understands the need for heightened
scrutiny. He may sa{ it, but when it comes to his making a deci-
sion that would resclve the issue against the Government and in
favor of the women’s rigbt, I am not convinced that he will act that

wWAaYy.
anator KEeNNEDY. Are you concerned about his %uoting of Sowell
about stereotyping women in terms of employment?

Ms. NeusorNE. | think that was the most devastating, when he
stated that he thought that women—he was very comfortable with
Sowell’s statement that women were not achieving—or not in par-
ticular jobs because they chose to remain at home, that they chose
not to take the more d.)i'fﬁcult jobs. And then he again wanted to
sort of wave that statement away and said he really was just ad-
dressing the issue of statistics and that we mustn’t always count on
statistics.

We must look at statistics because the numbers of women that
have achieved in the worll-:glace and the difficulty of women and
minorities to move forward are still vital issues for us, and the
numbers are very low. And it cannot be just on an individual basis
that we would identify discrimination.

Senator KENNEDY. Is this one of the central concermns of women,
that the stereotype is very alive and real out there in the job
market? .

Ms. Woons. | was in my opening remarks talking about the one-
by-one-by-one approach, and then citing the specific example in St.
Louis at the E office. We heard statistics back and forth, and
everyone is going to cite them. But the fact is that most women are
not In a position to seek individual redress, and you don’t hear
about it. But the overall impact is to depress their earnings, to
make it less possible for them to support their families at a time
when—what is it?—two-thirds of the new hires in the next decade
are going to be women and minorities, and we are sitting around,
instead of trying to get the final redress for women to e it pos-
gible for them to support their families. We are trying to find the
excuse why we can justify casting a vote for a man whose record
has been in the olzﬁ::site rection,

That is why I think you hear this theme. We didn’t consult on
this at all about concern for the advice-and-consent process and our
skepticism about it, because listening out there you can’t believe
this is happening.

Senator KENNEDY. Let me just ask a final question of Anne
Bryant on title IX and the New Houven case, application in
terms of employment for women. What is your own sense about
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how if Judge Thomas had been on the Supreme Court he might
have ruled in that extremely important case involving employment
for women?

Mz, BryanT. The record of Judge Thomeas at the Department of
Education is one that 1 have in my written testimony in greater
detail. But the case that you are referring to, the North Haven
Board of Education v. Bell, was a very important case, coming
after a series of events that I think are important. One is, Judge
Thomas comes to the Department of Education and announces,
when he is at the Office of Civil Rights, that he in fact has it in his
future plans to undermine the enforcement of title IX regulations.

He comes in after the Weil case has been decided, and in fact
that case and a court order has determined that certain time lines
and policies need to be monitored, and he in fact does not—he basi-
cally goes against that court order and does not enforce the Title
IV regulations.

S0 what the North Haven Board of Education case confirms
aﬁa.in iz that within title IX, as it was intended from 1975 on, it
ghould, in fact, also include job discrimination and job protection
for employees in schools and colleges, not just title IX regulations
for students.

I think the connection that I worry about is the whole issue that
I was talking about in terms of equal opportunity in education and
employment.

Your prior question 1 think is important. The Department of
Labor under Secretary Martin has come out with this rnalior “glass
ceiling” study. The fact is stereotyping is alive and well. Women
are not moving up in the work %]:ce into jobs where there is a
greater wage than minimum wage. And I think the Department of
Education study, Cliff Adelman’s study on “Thirtysomething,”
where he studies masses of women in the class of 19T1—the fact is
that we have a discriminatory workplace, and we need these laws
to protect women.

Senator KENNEDY [presiding]. Thank you.

Senator Simpsgon,

Senator Smrson. Thank you, Mr, Chairman.

Welcome to the committee, Ms. Yard, I do indeed wish you well
and healing. You and I have had a couple of good rounds together
in the past, both here and in private—spirited would be the word, I
guess—and then once in the hall, tco. 1 don’t agree with you on
many things, but I want to tell you I deeply admire your courage,
and I told you that before. That is not some obsequious statement
or fawning statement. I really do. It does take one to know one.
You are a very courageous lady, and you have passion, true pas-
sion, for your causes. I wish that more people had passion for their
causes. Maybe some of the Justices, if they showed that passion,
they would never get by this committee, though. That is the prob-
lem—for them. And so we have to have the passion from the citi-
zens, and you certainly are one of those.

You make that passionate defense of a woman’s right to abor-
tion, and I have said before to you I fully agree with that position
on reproductive choice. And I grilled him pretty extensively on
that in private when he was making his visits. 1 asked him, you
know, I said I feel very strongly on this issue. And he answered
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much as he did here. There was nothing different he said in pri-
vate than what he gaid here publicly.

And he knows, like all of them know, whatever decision he
would make in public he would get torn to pieces. I mean, that is
the way it works. If he sat on one side, the other side would tear
him to shredsi If he goes one way, the other side tears him to
shreds. Suddenly this procedure, which I earnestly say to you is
very fair and very expansive—and that is the way the chairman
does his work. Chairman Biden is fair. And this is rather tedious,
protracted, prolix. We help make it so0. That is part of our lives. It
is a long procedure. It is not news of the hour procedure or news of
every half-hour procedure, and that is what I think some seek in it.
They are over—they expect something that cannot be in a proce-
dure like this.

So it works, and I think it is good that we do have some hearings
on the system and what it is, and maybe we ¢an make it better.
But we can’t make it better by limiting people from both sides, who
feel very, very strongly on both sides.

I have been asked—I come from Wyoming, and I get my lumps
on the reproductive rights issue. But I get another one. They say,
Why don’t you ask him about something that really is important to
us, and that is ask him about how he is on the 2d amendment and
gun control. Because if he is not right on that, Simpson, junk him.
Get him. We are counting on you to do that.

Well, I am not going te do that. I have asked him about that, and
he said, you know, he wasn’t going to get into anything of high con-
troversy. No Justice ever has, and especially Justice Thurgood
Marshall when he avoided all questions with regard to the Miran-
da decision when he was seeking confirmation, He never responded
to the passion of Irwin, to the passion of Eastland who wanted to
nail Thurgood Marshall and find out what he was foing to do with
that decision, Miranda, which so irritated them and they wanted to
do something through him. He responded just as Clarence Thomas
has responded to us.

Let me just ask one question. I appreciate your forbearance, Mr.
Chairman.

I think it was Anne Bryant—and my wife is very active in
AAUW for many years in a cha%ter in Wyoming, and I know what
work you do. It is very special. But you spoke of the characteriza-
tion of the testimony of those in opposition as being very detailed
and specific. It wasn’t the same hearing I have been at ali these
days. You say the testimony in support of him was just mainly sto-
ries about his personal life from his childhood and so on.

I respectfully say that that isn't so. Some of the law professors
who testified against the nomination had not even read his opin-
ions. One lady last night, a lady lawyer, had not read his criminal
decisions and was speaking about how terrible they were. And I
said every one of his criminal decisions was concurred in by Judge
Ginsburg, by Pat Wald, and by Abner Mikva, s0 please let's have
honest remarks. If you don’t like him, that is a different matter. I
can understand that.

But all of the highly qualified witnesses that studied his record
spoke authoritatively of his skill. The American Bar Association
said that to give him this rating he had to have “outstanding legal
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ability and wide experience and meet the highest standards of in-
tegrity, judicial temperament, and professional competence.” That
is the ABA. A thousand lawyers were polled to give that decision.

It just seems to me that it is, I think, not correct when we have
been here all these days and found that these things are just not
80. I guess that is what makeg the hearing vexing.

Well, I haven’t asked any questions. I have done that again.

Ms. BRYANT. Senator Simpson, let me just respond to that.

Senator Stmpson. Yes, please.

Ms. Bryant. I can speak for my colleagues here and for those
that I have worked with as they prepared their testimony in oppo-
gition to Judge Thomas. And I will tell you that the kinds of case
analysis, his speeches, his writings have been in great detail. So we
may disagree on the nature of everyone’s testimony, but I was talk-
ing about the highlights and simply referring to the comments that
were made to the panel before us about what a wonderful person
he was. And I think he probahly is. But I am talking about his
record as a jurist, his record in EEOC, and the Office of Civil

ighta, which is what 1 focused on.

we may have a disagreement about all of the different people
who came before you, but I think the homework has been done, at
least by my colleagues here,

Senator Simpson. Well, I do appreciate that, and I think the
homework has been done by those of us here, too, respectfully. And
I think if you can read the decisions about the accusations about
the EEQC, hear what he did for women in the Meritor Savings
Bank case, hear what he did for them with regard to the U.S. Navy
and the woman with the sex discrimination case—these things
were done hy Judge Clarence Thomas, not hy some surrogate. And
it seems to me that it is 80 easy to overlook those things, and my
purpose is to try to address them.

The Adams v. Bell litigation was clearly defined by the man that
was his predecessor. He said there was amassed a tremendous
backlog of complaints and that Clarence Thomas was the one who
just happened to move into the cross hairs at the time that the
trigger wasa pulled.

Now, Singleton wrote about that. That is in the record. I would
just say for everything that you can present to us, almost without
exception today, everything has been covered and responded to.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Simon.

Senator SimMoN. Thank you.

First, I want to join everyone else in welcoming Molly Yard.
They didn’t take any fire out of you in the haospital. One great ad-
vantage of having been there is that even Alan Simpson is good to
you now. [Laughter.]

Senator SiMpsoN. She kind of got to me.

Senator SiMoN. Harriet W. started off by saying advice and
consent is more than a prerogative, it is a protection for the people.
If I may modify that excellent statement, hy saying it is more t
a prerogative, it should be a protection for the people. Whether it
is a protection for the people depends on what we do.

If I may differ just slightly—and I am not sure I am differing
with the Chairman-—in terms of philosophy, that has always been
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a consideration. If I may quote Senator Strom Thurmond, in 1968,
the Abe Fortas nomination:

It is my contention that the Supreme Court has assumed such a powerful role as
a policy-maker in the government, that the Senate must necessarily be concerned
with the views of the praspective Justices or Chief Justices as they relate to broad

issues confronting the American people and the role of the Court in dealing with
those issues.

In 1971, three legal scholars prepared an excellent memorandum
for Senator Birch Bayh, and let me just read their summary at the
beginnipg of their memorandum:

Our conclugion, briefly, is that although a nominee’s experience, legal ability and
personal integrity ere necessary conditions for his confirmation to the Supreme
Court, they are not and they have never been considered sufficient conditions. It is
the SBenate’s affirmative responsibility to examine a nominee’s political and consti-
tutional philesophy, and to confirm his nomination only if he has demonstrated a
clear commitment to the fundamental values of cur Constitution, the rule of law,
the liberty of the individual and the equality of all persons.

That seems to me to be just fundamental, in terms of our responsibility.

If I may ask any of you who cares to respond, I notice that later
today we have one group, Concerned Women for America, who is
going to be speaking for Judge Thomas. Is it fair to say that the
majority of independent women’s organizations who have taken a
stand have taken a stand in oppasition to Judge Thomas?

Ms. Woops. Yes, and I think it is important to notice the biparti-
san nature, too, because there has been a suggestion that the op
sition to him is because of his party or political philosophy, and 1
think that many of these groups are either bipartisan or nonparti-
san groups.

Ms. AvEery. I think it is also important to look at income levels.
Our membership, as I said, is composed mostly of women who live
on lower incomes, and when our board made a decision to see if our
membership was interested in testimony in opposition, we received
overwhelming responses from women in opposition. I thought that
was quite significant for us,

Mzs. NEURORNE. ] would just add that I think, you know, there
are many women in the Republican Party—indeed, Republican
Women for Choices, and organizations like that—who speak out
very strongly in favor of a woman’s constitutional right to choose,
and there is clearly no secret that President Bush has on his
agenda appeointment of judges who will reverse that policy.

So, I think when Senator Simpson says that, whichever way
Clarence Thomas would go, it would be difficuit for this committee
to decide. I think this committee has to think about the constitu-
tional right of a woman to make that choice, and that is the issue
that is up before the Supreme Court, and if this nominee is that
fifth vote against tbat constitutional right for women, that decision
will have been made here when this body votes.

Senator SiMoN. If I may get one quick question in before that
light turns red, and I see it just has——

The CHATRMAN. Go right ahead.

Senator SiMoN. Each of your organizations has taken a stand
before the hearings commenced. Has Judge Thomas' testimony in
any way ameliorated your feeling? Do you feel better about his
nomination than you did before his testimony?
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Ms. BryanT. I would like to address that. The American Associa-
tion of University Women treads carefully and lightly in decisions
like this, because our members are Republican, Democrat, and go
across the spectrum. In fact, in the last 5 days, the kind of outpour-
ing from our members, when they have heard and listened—mostly
on NPR, because they don’t all get C-SPAN—to the testimony, it
has become even clearer to them that the record, the track record
is what we are afraid of, and that the hearings and listening to
Thomas have made them even more afraid of the potential that he
gould overturn some basic rights for women when he gets on the

ourt.

Ms. SmeaL. Frankly, the bearings brought up a new issue, and
that is his credibility, because there is no question that some of the
statements he has made have stretched any reasonable person’s
credibility. So, if anything, you see more determination and more
feeling that this is a vote tﬁat is going to be extremely hostile to
those women’s rights that we hold so dear,

Ms, Woobns. Briefly, I found many women are offended, because,
for example, in the whole issue of that White House report, where
he resPonded very quickly on FEast Cleveland and said, oh, I
wouldn't want that in. And when the question was, what about
these other issues that are more related to women; it was hem, it
was haw, it was finally saying, well, of course, I really feel they
should have restricted this report; hut it wasn’t the same sensitivi-
ty or respect for those concerns and it reinforced the record which

u might have assumed was sort of a get-along, go-along, that'’s
what the administration wanted of the EEOC kjndg of thing. This
now showed that he seemed to be really unresponsive on women’s
issues.

Senator SiMoN. Molly Yard, you have the last word.

Ms. Yarp. Senator Simon, what I think you need to understand
about the National Organization for Women is that this decision
was not made by me nor by our national board. It was made by our
entire membership assembled in a national conference, a delegated
body selected by their peers back at the grass roots level, and this
decision was of the membership of NOW to oppose Judge Thomas.

Listening to the testimony, frankly, I was totally puzzled at the
beginning as to why being born into poverty qualiﬂye(? anyone to sit
on the Court, why was that such a big to-do. I suppose it may make
a person more compassionate, which would be good, but I don’t
think it qualifies one to sit on the Court, and the more I listened,
the less impressed 1 was with his possible promise for the Court.

Remember that the only people we really have had to count on
on the Court are Brennan and Marshall. They are both gone and
we need to have a replacement of that caliber, otherwise, women
will not have any faith in the Court and we need to have that
faith, so that we don’t consider what is happening in this country
to be a totally hopeless situation as far as women are concerned.

We are discriminated against everywhere, constantly, and now
we are being told by the Court that we can’t even control our own
lives, because of the abortion question. What is going on here is
really a very serious development, in terms of our futures and the
future of our children, and we are dead serious when we say we
want the Judiciary Committee of the U.3. Senate to lead a revolu-
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tion. We need a revolution to change what is happening. You could
be the agents for that change, by turning down this nomination.

Believe you me, we need change desperately in this country, not
just for women, but for many, many people who are discriminated
against and are oppressed. Their greatest champions, Brennan and
Marshall, are gone, and we need to feel that we can have some
hope in the Court in the future, and really that hope depends on
what all of you do.

Thank you.

Senator StMoN. Thank you. I thank all of you.

Thank you, Mr. Chairman.

The CHAIRMAN. Ms. Yard, the likelihood that this President will
ever nominate a Brennan or Marshall is about as likely as me
nominating a Scalia, or our President. I think that is——

Ms. SMEAL Yes, but if this Judiciary Committee turned back ap-
pointments, the likelihood of him continuing to nominate Scalias
would decrease.

The CHAIRMAN. I am not suggesting that is not true, but getting
a Brennan or a Marshall is another story.

Let me make it clear one other thing, and then I yield to my
friend from Pennsylvania. This Judiciary Committee does not have
the right, in my view, to turn back anyone. All it has the right to
do is make a recommendation to the U.S. Senate, and 1+ have been
clear since I have been Chair of this committee, even if the vote on
this committee were 14 against and 0 for, I would still report the
nomination to the floor of the U.S. Senate, because nowhere in the
Congtitution does it say this committee shall advise and consent.
This committee shall recommend. I know you were not implying
that, but I want to make that clear for the record for those who
may be listening.

Let me yield to Senator Specter.

Senator SPECTER. Thank you, Mr. Chairman.

I think this panel has been very informative in going beyond the
cases, on the issues, to the whole approach of procedure. Historical-
ly, nominees have been turned down for ideology, at least as far
back as Judge Parker in 1930, and perhaps all the way back where
there were considerartions on Jay.

But the matter of questioning is new. I think it wasn’t until Jus-
tice Frankfurter in the late 1930°s that we started to question the
nominees. Justice Douglas was supposed to have been outside the
room waiting to seeui% anybody had a question for him. Justice
White was supposed to have answered B questions. And when Jus-
tice Scalia didn't answer anything, there was great concern, and
Senator DeConcini and I were preparing a resolution to structure
the kinds of questions and answers which the Senate should expect,
when Jud%;e Bork came up.

Although Newsweek Rfagazine is sharply critical of the Senate
for their characterization of the charade, they do acknowledge that
it was in the Judge Bork nominations hearin%sathat we first began
to ask some questions. I have long believed that nominees answer
as many questions as they have to for confirmation. I think we saw
that with Chief Justice Rehnquist.

I think we have seen it right along, and the process has changed,
hecause now it ig like an NFL football game, where we trade tapes
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in advance of the game. They look at our questions of the predeces-
sor and we read their speeches, so it comes in fairly heavily script-
ed, with a lot of opportunity for coaching and for preparation, and
it does eliminate a lot of the candor, because we know a lot about
each other’s positions and the kind of approach.

Judge Thomas has answered a fair number of questions and he
has also refused to answer & fair number of questions. He anawered
questions about freedom of religion. Ms. Bryant, you commented
about school prayer, he did answer pretty forthrightly on separa-
tion of law and state. He probably didn’t know that case was pend-
ing on the docket for next term. He answered a pretty good gques-
tion on the exercise clause and was pretty strong on stare decisis.

You may not have liked his answer on death penalty, but he an-
swered it. On the right to privacy, marital privacy, single person’s
privacy, three-parly equal protection clause test. He wouldn’t
answer about Bowers v. Hardworth, wouldn't answer much about
Rusgt v. Sullivan, wouldn’t answer Paine v. Tennessee, and mostly
he wouldn’t answer about Roe v. Wade.

The Roe question—and, Ms. Smeal, you really had it on the nub,
I think, to what a lot of it comes down te, wanting to know in-
depth his position on Roe v. Wade, Maybe he should answer that
question, but I frankly can’t quite see it, because that really has to
come up in the context, in my judgment, of a specific case where
you have facts. There are a lot of different approaches and argu-
ment, briefs and deliberation, and then a decision.

Let me go to that issue, Ms. Smeal, and any one of you could
answer it. As I understand your position, you really want assur-
ance—and we went through this with Justice Souter last year, and
I don’t think that Rust v. Sullivan is conclusive as to what Justice
Souter is going to do on Roe v. Wade. There are a lot of different
issues in the cases, and I make that point, because I think Justice
Souter may be watching. They have a lunch break over there now,
and this 15 about the time to watch.

Let me ask you, Ms. Smeal or anyone—I am not lobbying, he can
do anything he wants, he has got a life position—but you really are
looking for a commitment, as I understand you, that the nominee
is ﬂ::ng to uphold Roe v. Wade, and——

. SMEAL. Actually, I think I was careful in what I——

Senator SpecTer. Let me give you the second part of the ques-
tion, because the light is on and I can’t ask this later. Maybe I can,
as the Chairman has just nodded——

The CHalrMAN. You go ahead.

Mp. SmeAL I was very careful, when I said that what was hap-
Flemng here is what he was answering was challenging credibility.

e says that he never discussed this issue since 1971. I think that
is a character answer. I mean, do you believe that? How can any-
body believe it? He only named two cases that he thought were im-
portant gince 1971, and this is one of them. He never discussed it?
He has no personal opinion on the subject of abortion? That is a
credibility question. How could a grown man of this age, in this
day and age, not have a personal opinion?

udge O’Connor had a personal opinion. She testified that she
was personally opposed. I happen to have testified, incidentally, to
make the record, I testified for her. I feel very strongly that he
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could tell us his reasoning on the right to privacy. Obviously, he
can’t tell us of a case that is either pending, like Pennsylvania, but,
my goodness, he can say more and I think he has to say more, and
I think that this decision should be a part of your confirmation
process, because this is not just any vote. This 18 a vote that will
determine for women a crucial, crucial civil liberty which many of
the Senators, not only on this Judiciary Committee, but the full
body are pledged to, and they should know and we should know
how important they view it.

Senator SpecTer. Let me ask you a question bluntly: Do you
think he should answer whether, had he been on the Court when
Roe v. Wade was decided, whether he would have been with the
majority or minority?

Ms. SMEAL. Yes, 1 think he should tell us where he stands on Roe
v. Wade and the right to privacy.

Senator SPECTER. Thank you very much.

Thank you, Mr. Chairman.

The CHamrMAN. Let me ask one last question, before 1 let the
panel go. Again, as usual, Ms. Smeal, you are direct and to the
point. You point out to the committee that you believe those of us
who took a chance on Justice Souter, that we made a mistake, we
ghould not have taken a chance, et cetera.

The point I was making earlier with regard to the way in which
the process has developed and evolved wasn’t that people in the
past did not consider ideology, did not consider philosophy, and not
that there weren’t some like the Senator from South Carolina who
very forthrightly stated it, but the Senate as a whole, at & mini-
mum, danced around that subject for the last 30 years, as a whole.

Now, since you mentioned it, you testified on behalf of Justice
O’Connor. She did not answer directly what she would do on Roe,
when asked. She said she would not comment, to the best of m
recollection, and we had te make a ju ent based on faith. §
assume you made a judgment based on faith, and I assume that
then Juc%? O’Connor—no, Senator O’Connor—dJudge O'Connor, she
was on the State court at that time, she went from Senator to
State court—then Judge O’'Connor, I assume she didn’t confide in
you before she testified how she would rule on Roe v. Wade,

So, is your standard changing, as well? Not that it shouldn’t. I
am not beuv:;g critical, I am just trying to figure out how this proc-
ess moves. You were prepared, Yyou came as a leader of the largest
women’s organization in America, if not the world, came forward
and said we are for this person, she refuses to answer how she
would rule on Roe, we are still for her. Would you do that again for
?nanm‘:?ninee who would not explicitly tell you whether they were
or Roe

Before you answer, Harriet, let Ms. Smeal answer this question,
and then you can make whatever comment you want.

Ms. SmeAL, The reason I put in the testimony on Judge O’Connor
is that she did say she is personally opposed. I think that she was
more forthright than this nominee.

The CHAIRMAN. 1 agree with that.

Ms. SmeaL. There 18 no question in my mind. We made the deci-
sion on supporting her, not because of her sex alone, although she
was the first woman to be confirmed. We did it, because her entire
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record up to this point had shown moderation, had shown that she
could rule with us in some cases. We knew that she was going to
rule against us in others, from the record, but at least we felt that
coming from Ronald Reagan at that time, that we had a chance
with this nominee,

I think history shows that, in fact, she has not been consistently
one way or another, frankly, more conservative than we maybe
had thought, but there still was some chance. We don’t feel that
way with this appointment at all.

The CHAIRMAN, If I can stop you, I understand how you feel
about this appointment. What I am trying to work through here is
that I doubt whether there is any nominee—correct me if I am
wrong, any of you—the next nominee, and, God willing, there will
be no more as long as I am chairman, but I expect that won’t be
the case. Thise is becoming an annual event.

Ms. NeusorNE. We know that.

The CHAIRMAN. We may be here next August, assuming we are
all in health and I am here, we may be here next August
doi e same thing.

t I sense is changing, as the deck changes, the deck on the
Court changes, is less latitude—I don’t say this as a criticism—Ilesa
latitude in terms of a nominee being able to give generalizations
about his or her view—this is not a criticism—less latitude in
terms of a nominee being able to give generalizations about his or
her view, and a requirement explicitly that unless a nominee sits
before us, a Bush nominee next year if it occurs, or if this nominee
is defeated and another nominee is sent up, I suspect—I may be
wrong-—unless there is an explicit recognition by the nominee from
his or her past writings that he or she supports choice or a willing-
ness of the nominee to explicitly say that before this committee,
that you would urge us to vote against that nominee. Is that right
or wrong?

Ms. NEuBORNE. I think there is some truth to that, but it is not
the entire story. I think there are two issues here. First, we have
seen two administrations that are so ideologically focused in one di-
rection that we have lost the sense of process, Senator, and I think
that’s what you are saying, that there is no question that they are
not appointing the best nominees, and Presidents in the past—and
I think you heard this from the law school deans from Harvard
and Yale—appointed Republican and Democratic. We know the
process has changed. What we are facing now is a Court that is
going to reverse constitutional rights that we have worked for 30 or
4}2 years to develop for women and for people of color. It is not just
choice.

Clearly, the affirmative action and——

The CHAIRMAN. No, I know it’s not—

Ms. NEUBORNE. So I think the answer is yes, we have to know
and you have to know whether the Supreme Court precedent of the
last 30 or 40 years is going to turn around——

The CHamMAN. Right. Notwithstanding the fact that in the
recent past, we did not do that. That's the only point I'm making.

Ms. NEuBoRNE. Well, and the other point—and I think you made
it, or—I can’t remember; I heard it late at night—someone said it—
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maybe the first or maybe the second or maybe the third nomi-
nee——

The CHAIRMAN. It was 1.

Ms. NEupoBNE. It was you, Senator, and 1 was listening even
thouigh it was very late at night when 1 was hearing it. We are on
the fifth or the six nominee. We are at a point where the Court is
irreversibly going to ¢ e——

The CaameMaN. Don't, don’t——

Ms. NEuBORNE. No, I'm not arguing.

The CHAIRMAN. Your response seems to be—I am not being criti-
cal. I am just trying to point something out—

Ms. NEuBOBNE. But that is the truth.

The CHAIRMAN [¢ontinuing). And ask a question about process.
When it was the first nominee of Ronald Reagan, and there was a
Court where no one feared that there was a legitimate prospect of
Roe being overruled, you, the leading women in America, speaking
for the leading women'’s organizations in America, said, “We’ll take
a chance,” and that’s what you did, and O’Connor was a chance.
O’Connor said, “I am”—what was her comment, so I don’t mis-
speak—what was her comment?

Ms. SmeAL. My understanding was she was personally opposed.

Ms. NEuBoRNE. Personally opposed.

The CHATRMAN. Yes. So ﬂﬂe explicitly said, “I, Sandra Day
O’'Connor, am personally opposed to abortion,” first. I imagine any
nominee—we didn't even get Clarence Thomas to say that. Nothing
;g.id hli record explicitly says that—implicitly—nothing explicitly

that.

Had Clarence Thomas said in any of his writings, “a) I personal-
ly oppose abortion,” there would be a crescendo that would have
occurred—I think.

Ms. NEUBORNE. Senator

The CHARMAN. Let me finish. The reason I mention it is not
that that is bad, not that it is good, but that what has happened
now is the Court is no longer a pro-choice Court with the possibility
of adding an anti<choice nominee, Sandra Day (’'Connor. The
choice looks like it is an anti-choice Court, or about to be firmly an
anti-choice court, and now the threshold is raised. And that is part
of the process I think the American public doesn’t understand—not
that they agree or di ee with it—doesn't understand and that
we, in terms of process, have not accurately articulated.

You would not, I suspect, Eleanor, or Ms. Smeal—I doubt wheth-
er the nominee—if the Court were exactly like it is now in terms of
its make-up ideologically, and Sandra Day O’Connor came before
us now, I would be very surprised if you would be here to testify on
her behalf, her having saiﬁpunder oath, “I am opposed personally
to abortion,” and her then refusing, as she did, to answer any ques-
tions about Roe v. Wade. I suspect you all would be here saying as
much as we want a woman on the court—no—or ain I wrong?

Yes, Harriet.

Ms. Woobps. Senator, let me just jump in, because I know of ju-
rists with records who would probably say ‘I am personally op-
posed” but who have, in the way they have administered justice, or
in their cases in any number of issues, demonstrated a record
where they approached those cases in a way to look at past law,
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the precedent, the situation in society, the impact—I really don’t
know in the case of this Wichita judge what he stands for or what
he doesn’t, but in effect he said is “Whatever my personal belief, I
am here to follow precedent and to follow what the rule of law is,
the Federal law.”

So I want to be very careful. I think it might very well be that
personally, I could not stand before you and support anyone who
said, “I am opposed,” but 1 might very well, if that person had a
record of showing their ability and were honest—that’s the issue—
here is somebody, when this is one of the greatest issues of our
time, and he won’t even say that he has thought about it. I mean,
that——

The CuamrMaN., I was trying not to focus this on Clarence
Thomas. 1 was trying to focus on the process——

Ms. Woobs. I understand that.

The CHAIRMAN [continuing]. And maybe we should leave it for
another hearing.

Mz, NeuBoRNE. There is a process question, Can I make one com-
ment on the process?

The CHAIRMAN. You can always make another comment.

Ms. NruBorNE. The issue of separation of powers iz something
we have discussed a little, and I think that's a very important
thing to look at. If in fact the President has the power to stack the
court, t0 have an ideological court, and he has the veto power to
stop Congress from trying to change what that court has done—

The CHAIRMAN. No queation about it.

Ms. NEUBORNE. Look at the civil rights legislation and why it has
been vetoed——

The CHAIRMAN. I am going to cut you off, because I don’t dis-
agree with that.

Ms. NEuBoRNE. All right.

The CHAIRMAN. That wasn't the purpose of my question. I was
just trying to find out whether the threshold is changing.

Let me leave you all with the following concern. Beware of being
too critical of the notion of natural law, for if you are too critical of
the notion of natural law, you will find it incredibly more difficult
to find the notion of unenumerated rights within the Constitution,
and you may find you have to swallow a concern that I don’t think
you may have thought through. And tbere is all kinds of natural
law, but if you blanketly criticize the notion of natural law being
any part of our historical and constitutional tradition, then I chal-
lenge you to find where you are going to find unenumerated rights,
the very things that are the essence of what you believe most
deeply in, for if there are no unenumerated rights, there is no pri-
vacy and there is no choeice.

Because you look like you have the microphone, Ms. Yard, you
will have the last word, including myself; no one else speaks. What
would you like to say?

Ms. Yarp. I just want to say, Senator Biden, I can’t believe you
are asking the question you are asking, because of course we aren’t
going to put on the court someone whom we believe will vote to
overturn Roe v. Wade. We are talking about women’s lives.

The CHAIRMAN. | know.
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Ms. Yarp. We don't take it that lightly. We can’t, we can’t possi-

bl%; That’s our concern.

he CHairRMAN. | appreciate that, and all I can say is I hope you
or no one else thinks I or anyone else up here takes it lightly, be-
cause [ don't.

Ms. Yarp. I am sure you don’t.

The CHaleMAN. Anyway, thank you very, very much for your tes-
timony.

Senator SimesoN, Mr. Chairman.

Ms. YARD. Senator Biden, Senator Simpson reminded me of the
altercation we had, and I wanted to say that when we came up
here, I was very disappointed that Senator Thurmond waan'’t there,
because of all the days I would have been happy to have been
greeted as “a lovely lady,” today would have been one of them—
but he wasn’t there to do it. [Laughter.]

The CHAIRMAN., I think he did—well—{Laughter.]

Senator THURMOND. Well, as far as I'm concerned, you’re all
lovely ladies. (Laughter,]

The CHalRMAN. With that, don’t you think it’s time we leave?

Senator SmapsoN. Mr. Chairman.

The CHARMAN. I think we're ahead, Al

Senator SmMpsoN. No, I don’t.

The CrHAIRMAN. I don’t mean “we’’; I mean the process.

Senator SiMpsoN. No—I think that this is great for the process,
and I thought what you just said was excellent. And when Senator
S r related the history of the questioning, I think another part
of it, if I might put it in the record, is relating to the kind of ques-
tions which should be answered, and it was my colleague from
Massachusetts who said it eloquently at the time of the hearing of
Thurgood Marshall, when Ted said, “It is my belief’—this is our
colleague, and I enjoy him thoroughly; we don’t agree on a lot of
things, and we enjoy facing off—but he said,

It is my belief that it is our responsibility as members of the commitiee to which
the recommendation has been made by the President in advising and consenting
that we are challenged to ascertain the qualifications and the training and the expe-
rience and the judgment of the nominee, and that it is not our responsibility to test
out the particular philosophy, whether we agree or disagree, but his own good judg-
ment, and being assured of this good judgment, that we have the responsibility to
indicate our approval or, if we are not satisfied, our disapproval.

Now, that's what we have to do here, and it is the way it is, and
this chairman does it beautifully, and there is no other way to de-
scribe it. It just doesn’t happen to hit your end of the spectrum this
trip, and we have members here—Judge Heflin and Arlen Sgecter
and others who come to listen and to hear the testimony before
they make a decision. And I think this is where some of these
groups make a tragic mistake.

If on July 9 or July 6, suddenly they say, “We're going to ‘Bork’
him; we need to kill him politically”—and those are quotes by
people in the movement—and people say his nomination is “an
insult to the life and legacy of ’Fﬁurgood Marshall and everything
that he stood for”"—and that's a quotation of your national presi-
dent—how in the world do you expect us to have the willingness to
listen when you have already buried him alive in July, before you
have ever heard a word-—and that’s our job.
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The CHairMAN. Well, Senator, if I could cut you off there——

Senator SiMpsoN. I'm through.

The CHAIRMAN [contining]. And just make the point that it
seems (o me if you all are not able to say you are against him
before you heard the record, then Senators shouldn’t here say they
are for him before they have heard the record, and all the Senators
said we are for him—that’s not a problem. So what’s good for the
goose is good for the gander, and we are finding that the goose
changes as time moves.

Thank you all very, very much. I appreciate it.

Ms. Yarp. Thank you. Let’s hope we're not here next August
doing the same thing.

The CHairMAN. Believe me, Ms. Yard, I hope I get to see you
next August, but I hope it’s not at one of these hearings.

Let me move on, and I have received the proper admonition of
my colleague from South Carolina that I allowed and encouraged
and was part of going beyond the time, and I will try not to let that
happen again.

Our next panel, testifying in support of Judge Thomas' nomina-
tion includes a group of distinguished professors. T apologize if I
sound too familiar with the first names, but this is the list as the
White House gave us the list, and it says “Joe”’—I don’t mean to
sound familiar—but Joe Broadus—I don’t know whether it is
Joseph or Joe and I apologize for the familiarity, but it is the list
we were given by the White House—a professor at George Mason
Law School in Arlington, VA; James Ellison, a professor at Cum-
berland Law School, which I have had the great pleasure of speak-
ing at as well, and it is a fine law school, at Sarford University in
Birmingham, AL; Shelby Steele, a professor at San Jose State Uni-
versity in San Jose, CA; Rodney Smith, Dean of the Capital Univer-
sity Law School in Columbus, OH; and Charles F. Rule, a partner
in the law firm of Covington & Burling in Washington, DC.

Welcome to all of you, and professor, if you would begin.

STATEMENTS OF A PANEL CONSISTING OF JOE BROADUS, PRO-
FESSOR, GEORGE MASON LAW SCHOOL, ARLINGTON, VA;
JAMES ELLISON, PROFESSOR, CUMBERLAND LAW SCHOOL,
BIRMINGHAM, AL; RODNEY SMITH, DEAN, CAPITAL UNIVERSI-
TY LAW SCHOOL, COLUMBUS, OH; AND CHARLES F. RULE, COY-
INGTON & BURLING, WASHINGTON, DC

Mr. Broapus. Thank you, Senator.

It is a pleasure to appear here before the committee today, and I
thank you for this opportunity. Primarily, I will be giving a report
that evaluates two reports that I made on Judge Thomas—one on
his parformance at the EEOC, and the other on his work as assist-
ant secretary of educaticn at the Office of Civil Rights.

Primarily, these reports were approached by taking earlier re-
ports that were critical of Judge Thomas and attempting to verify
their conclusions from the record and going to court cases, going to
the records of the EEQC, and going to various others sources to see
whether those charges could be confirmed.

In terms of the attitude of my report, I want to tell you that I
tried to make a certain kind of decision. I tried to separate out
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those issues which could be said to be disputes over prudential
isgues—that is, issues of policy—whether or not it was good to do
(a) or (b), and issues that related to fundamental commitments—
fundamental commitments to equal opportunity, fundamental re-
spect for law, and tried to make a decision so that we wouldn’t—I
believe it would be improper to have an overlap where someone in
the executive was merely being punished later, for example, for
failing to agree with others on particular approaches rather than
for a lack of commitment to law or a lack of commitment to equal
opportunity.

I believe that the charges that were made against Judge Thomas
and his chairmanehip that, for example, he weakened the EEQC,
lacked commitment to equal opportunity, that those cannot be sup-
ported in the record.

Already over the last few days, you have heard from people who
have worked at the EEOC and have personally known Judge
Thomas, and you have already heard some of the statistics. You
have heard about the problems that that agency had when he came
to the agency, and you have heard about the efforts that he made
to turn that agency around. You know about the disputes over
guidelines and tables, and you alsc know about the improvement
on the administrative side of the agency, and you have been told by
other witnesses that if you are going to have equal opportunity, it
is not enough to have laws—you must have an efficient and effec-
tive agency for carrying out those laws. And the record does sup-
port that Judge Thomas worked with innovative ideas.

We have already heard a great deal about the dispute over
whether you should have an individual case approach or whether
you should try for class action remedies, and we know that that is
somewhat misleading because in fact the agency both had record
numbers of cases in both categories and record returns in both cat-
egories during Judge Thomas' tenure.

The other area that is of interest is Judge Thomas’ performance
at the Office of Civil Rights, and much of the dispute in this time
seems to center from his involvement in something that has al-
ready been greatly discussed, and that is the Adams litigation. It is
significant in Adams because the charge that etnerges is that
Judge Thomas lacked the basic respect for law in his performance
or response to the court orders that were issued to establish tables
and guidelines for the performance of OCR in the Adams litigation.

I think in reviewing this there has been to a certain extent a cer-
tain amount of misrepresentation of the posture of that case and of
Judge Thomas’ response to it. We know already that he was not
the initial party who was charged in the motion to show cause.
What hasn't been quite made as clear is that there were kind of
conflicting motions—one to show cause, and the other one was to
modify the order that the court had. And we know that ultimately
this order trying to find the Government, trying to find Judge
Thomas in contempt, was held to be premature. That is, he hadn’t
been in office long enough for the judge to decide that you could
make a decision on this.

So I would think that there is nothing in that kind of perform-
ance that would establish that the judge behaved in a reckless
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manner or showed disregard or disrespect for the law, which is the
more serious charge that grows out of this litigation.

But what hasn’t further been discussed is the ultimate outcome
of that case, and that outcome was a determination that it was in
fact the court itself which had exceeded its jurisdiction in attempt-
ing to impose those guidelines. So we have there a case where what
really happens is that there is a conflict over what is the proper
role of the judiciary and the executive which is ultimately resolved
for the executive, but a great deal of bitterness, which is turned
into a kind of personal vendetta against the judge and which is
largely unjustified.

Thank you.

Senator SIMON [presiding]. We thank you, Professor Broadus.

Professor Ellison.

STATEMENT OF JAMES ELLISON

Mr. ErrisoN. Mr. Chairman, I would like to thank you for giving
me the opportunity to state my reasons for supporting the confir-
mation of Judge Clarence Thomas as an Associate Justice of the
U.S. Supreme Court.

My name is W. James Ellison. I am a professor of law at the
Cumberland School of Law, Samford University, Birmingham, AL.
I am also cochairman of Alahama Citizens Committee to Confirm
Clarence Thomas and of Alabama Attorneys to Confirm Clarence
Thomas.

I would like to limit my remarks to a brief statement in support
of Clarence Thomas’ concerns about affirmative action policies
which permit and encourage race-norming tests and gender and
race-hased preferences and quotas.

As currently engaged in, race-norming tests and gender and race-
based preferences and gquotas have three incontrovertible charac-
teristics. The first of these is that they discriminate against white
males in favor of ethnically identifiable minorities and in favor of
white females who have had themselves legislatively declared a dis-
advantaged class.

It seems to me that the same constitutional standards which pro-
hibit discrimination against African-Americans solely hecause of
the color of their skin prohibit similar discrimination against white
American males.

Today, racially discriminatory attitudes and practices cause
much pain and suffering, but we cannot end discrimination against
one class of Americans by discriminating against another class of
Americans. Instead of gender or race-based remedies, corporate and
individual wrongdoers should be held accountable for their dis-
criminatory conduct under existing traditional civil law remedies.
After proving discrimination in a court of law, a plaintiff should be
awarded actual damages, attorney fees, and significant punitive
damages. Each individual plaintiff would, in essence, act as a pri-
vate attorney general.

Second, race-norming tests and gender and race-based prefer-
ences and quotas are premised on the proposition that their benefi-
ciaries are intellectually inferior to white males or are otherwise
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unqualified to succeed on their own merit. Nothing could be fur-
ther from the truth.

Race-norming tests and gender and race-based preference and
quota policies are at odds with the original intent of African-Amer-
ican civil rights movement. For hundreds of years, we African-
Americans had never asked for or demanded anything that had the
effect of making us appear less than equal to any man or any
woman,

The original civil rights movement never asked for special treat-
ment from the State or the private sector. What we demanded was
the right to educate ourselves and our children, to work at jobs
commensurate with our skills and talents, to market our ideas, to
practice our faith, to vote, to live in decent housing without inter-
ference from the State. We wanted the right to dream.

The thought of entering America’s marketplace and institutions
predicated on race-norming tests and gender and race-based prefer-
ences and quotas were then and are now repugnant concepts which
have no place in a free society. The original intent and goals of the
African-American civil rights movement was a demand for equality
of opportunity. We demanded an even playing field where we could
compete as equals.

In Rock Hill, SC, where I grew up, we were taught from a very
young age that we had to be twice as smart as our white counter-
parts in order to get a good job. We never doubted our ability to
compete. The idea that we needed special dispensation on tests,
that we needed special preferences and quotas because we were in-
tellectually inferior or could not otherwise compete were concepts
unknown to our psyches.

Third, policies supporting and promoting race-norming tests and
gender and race-based preferences and quotas require a perpetual
class of victims and a perpetual class of villains. Too many Ameri-
cans have become psychologically and emotionally dependent on
these policies. This, in turn, has promoted their intellectual decline
and their will to take responsibility for their own successes or fail-
ures. These policies have promoted and aggregated the ethnic and
gender tensions they were intended to eradicate.

Civil rights groups should be applauding instead of criticizing
Clarence Thomas for his opposition to race-norming tests and race
and gender-based preferences and quotas. Thomas should be
praised for his effort to return African America to the original
goals and intent of our civil rights movement.

Clarence Thomas’ life personifies the very best that America has
to offer—his hard work, intellectual competence, and independence
are what raised him from the cotton fields of a segregated Georgia
to a seat on the U.S. court of appeals, and hopefully will elevate
him to the U.S. Supreme Court.

Mr. Chairman, that concludes my prepared remarks. May I
submit an extended statement for the record?

Senator SimoN. The full statements will be entered in the record,
and I appreciate your abbreviating your remarks to try and stay
within the i-minute rule.

(The prepared statement of Mr. Ellison follows:]
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STATEMENT
OF
W. JAMES ELLISON'
IN SUPPORT OF THE CONFERMATION OF CLAREMNCE TIIOMAS AN
A JUSTICE ON THE UNITED STATES SUPREME COURY
UNITED STATES SENATE JUDICIARY COMMITTEE

Seplember 20, 1991
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As an Alnican-Americen, [ am here also on behalf of the vasi majority of Afnican-Amencans who

support Clarence Thomas, those who picked couon from sun-up 10 Sun-down, wha marched m the covil nghts

movement when U was a deadly enerprise, who waiched our churches and homes bombed and leadess

murdeted, whe atcended infenor and underfunded schools, who took the bes) apd the worst 1hal Amenca had

'Prefessor of Law, Comberland School of Law, Samford Lintveruty, 800 Lakethore Dove, Burmmgham,
Alabama 33229, Telephone 205/[870-2403, B A, Rutgers College, Ruigens, The Siale Unpversity of New Jersey,
1974, J D, The University of Michigan Schooi of Law, 1977, Frafessor Ellison 15 a fovmer Assisiant Uhnited
Stales Altorney, serving 1n he Carter and Reagan admimsirations Professor Elson teaches prmarily in the
area of constitutional criminat procedure and substantive crimnal Jaw  Professes Elison s Co-Charman of
Alabama Ciizens Commutiee To Confirm Clarence Thonvas and of Alabema Anomeys To Confirm Clatence
Thomas
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1 offer and still belicwed 10 (b ides of America: (hoac Amercans wha sull demand the right W compete as
2quals, and on no orher basis, o America’s market place of weas and services.
Much has been sa1d and writen about Judge Thomae, bt humble background, bis poliical acimvity

asa of President Ronald Reapan's administration, and his 1es1d before thiz Commutiee. In the

hope of pot bewng nnduly redundant 1 would like 1o limit roy regands 10 a bref stalement in support af Judge

Thomas' concemns about alfitmarive action polices which permii and encouTage e nOTININg 1515, and gender

and race based preferences and quolas  As currenily engaged in, race nornung teses, and gender and race

based preferences and quotas have threg mconiroveruble characierisuics

The first of these 15 that they discniminate against white males i favor of ethnically identifable

minones, and i favor of white females who have had th Ives Japist ly declared a disad d class

It scems to me that the same L dards which prohibits discreminanon against Alrcan-

Amencans, mlely beciuse of (he color of tbeir sian, prohbits similar discrimination against white Ameérican

males Today, racual and gender discriminarory altitudes and pracuces cavse much pain and suffenmg  Put

we ¢an not end diserimination aganst one class of Americans by discriminaling against another class of

Americans. Each corporate or indywdual wrongdoer should be held accoantable for their discnminatory

condua under existing traditional cpal law ics. After proving dis: in A court of brv, 3 plaimull

should be awarded actuzl damages, attormey fees, and significant punitive 4 Each i

&)

would, in essence 200 48 4 private sRorney peneral
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Serond, eee BOIMING 12915, and gender and rece. based preferences ad quodas are premiscd on the
proposiion shat their benefioaries are (nislectually inferior wo white males, or are otherwise unquahled to
succeed on therr own merit. Mouhing could be further om the truth. Race norming lests, and gender and
race bazed preference and quota policies are at odkda wath the anginal intent of the African-American civil
rights movement. For hundreds of years we African. Americans had never asked for of demanded amyitbing
that had the effect of making us appear less tham the equal of amy man or woman. The original civil rights
movemeni never asked for specal treaiment from the State or the prvate seror. What we demanded was the
right 10 educale ourselves and owr chuldren, 1w work at jobs commensurate with our skills and w@lents, 1o
marketl cur 1deas, 1o pracuce our faiths, 1o vote, and o live in decent bousing without interference from the
Swpte. We wanted the nght to dream. The thought of emiznng Amenica’s market placz and nstitutions
predicaled on race porming Leis, and gender and race based preferences and quotas were then and are now

repugnapt concepts, which have no place in a [ree sociery. The original wnient and goal of the African-

Amernican civil nghis m wat ad d Ror eqeaiiy of oppanunyy. We demanded an even playing field
50 we could compele a8 équals  In South Carolina, where 1 grew up, we were Laght from a young age thal
we had 1w b twice s SMaTL 8s our white COUMETPArts i order Lo gel a good [ob. 'We never dowbled our

abilicy to compette ' The 1deal 1hal we needed special dispensatmn o tests, that we peeded racial preferences
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and quotas becauee we were mi¢liectually infiehor or could not Htbervise COmMpee WeTE SONCEPLS uNKnown
o our psyches.

Thira, policies supporling and promsoilng race porming s, and pender and race based preferences
amd quotas require a perpetual clas of vaciims and 3 perpetual clasm of villains. Too many Americans have
become Jependent on Lhase palices. Thed in turn bas promoied their inlellecival decline and thedr will wo Lake
respansibility for their success or failure. These polsckes have promosed and aggravaled the ethnic and gender
lensions they were mtended 1o eradicate.

The mentality behind race norming 1esis, preferences, and quolas have caused Wo many of our
children to beliese that the Stale, socrety, amd even thewr own mibes owe Lhem something, simply because
they happen 1o be here. Nohipg could e further from the truth. There are ro free lunchés; someone always
pays. The proper role of (ke State 15 W provide each cuyzen with eqeafiny of opperfunay 10 be educaled, 10 use
and marke1 her {ntellectual skills and lents, and 10 otherwise sy off the backs of 115 cilrens and commerce
Government programs thal po beyond providing equaliy of oppertundy hiave and will contince (0 [ail. These
Programs are conteary 1o the idea of Amence. In the end each of vs succeeds as a direct resulu of a persenal
and mndividual decisicn nol to [il. The best our ey, Qur fncods, and the Siate can 4o for us 15 10 ensure
that we be allowed to complele on an even playing fickd. Mo one can give s success. We have o work for

1 We have o earn 1
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Our mothers and fathers did not suffer the many irdignities of second dass citizeaship so we might

declare in 1991, 10 1ke world and o our children, (hat we Alrican-Amerczps need race MOTERNE ESIE,

preterences, quolas, and welfare 10 survive, that we sannat WE aré j or otherwise

¥

inferiof 4o other American groups. Look ot our best and our brighies: al Spelman College, Florida A & M,

Rampton, Fisk, and Tuskegee Unbversilies, and Morei Collepe. We Alrican-Americans have penivs all
around us 3t colleges and wnversities all over Amernica. As slaves, we AlTican-Ameri sought 10 e
Ives when the pumsh for doing so was death. We educaied oursehes when the States pave s

snfenor schooks and suhsiandard learning matgniale We educaed cursetoss even Though we were pot allowed

10 market our ideas and services We ook pnde Io our achisvements. Mo mausr what, we had our zelf-

Tespect and dignity s a people  We wers poor, but we dut nol steat [rom each olher  'We Jeil the doods and

windows of our homes unlocked. We suffered Siate and sod] Oppression, bul we kept our fath in God,

cursetves, and n the wea of Amenca. We made Amernica Tethink the possibaluy of iving up 10 s human

pokentsal,

We Alrican-Americans survive the most brutal expenences of Amenca’s taclsm -- slavery,

reconstruction, and segregation We surived and prospered. Racism is not our problem. Racism [s the

probicen of the pesson having a radst point of view. Al sbme poinl we must bury the psycbologhcl wounds

of our

aped segregalion and gel on wilh oor lves. Yictims of past and present discrimiration,

should never Farget the histoncal expenience and lesons Lo be learned sach sulTenng and pain. But we who

5
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have suraved have po exouse o nght to burden our children wath the negatives peychological bagrape of cur

past, or (o let our chaldren use racsm or gender dscrimination as excuses for failing a mathemancs o science

A preference or quola which appears to aud a class of persons today may discnonnaie agansl them
1emorrow. Imaging the reaction in the year 2001 of a persom, who has earned ber place in sociry, 10 the news
that her child will nol be sdmined into a ceriain schoc) or employed at a ceriam Job hecause the quota for
ihe chald’s race, gender, ot class has been filled. Omentals and Jews are now complaining that they are dened

entrance inio and employment at cirtain schools because of racial and ¢thnie quotas 1n favar of white males

We Alnican-Americans will find ourselves makeng similar complains if a quota y cortinue 1o d

Amenica’s cvik nghts movement.  [nsiead of Mighting over pérceived hmit and opporiumbes, we

Amencans need 1o stop Oghting each other, and get on with the business of producing more than we copsume

50 thewr will lways be an abundance of opperunity for ali of us. Entrance o schools and into employment

showuld be tarned on the basts of race and gander pevwtral s1andards, ned granted solely on the basis of person’s

Tace O 5eX.

Civll righis groups should be apptauding, instead of cohicizing Clarence Thomas for his oppostuon

10 race nOTmIng 1esis, and rac: and pender tased preferences and quotas. Thomas should be praised far bis

#oris Lo Tervrn African-Amernca 10 (be original goaks and intent of cur civil righs movement.
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Clarence Thomas' hfe and works personify the very best 1hat Amerca has o offer  His hard work,

thelleciual comp e, and 1nd d are what raised him from 1he cotton fields of a segrepaied Georgla

F

w a seat on 1the Unned Swates Courl of Appeals Clarence Thomas' hfe personifies the very essence of

Amcticz  Clarence Thomas 15 the true role model for all Afncan-Americans who dream that one day we will

be judped by the contenls of our characwer wmstead of racht myihs associated with the color of our akin,

Mr Chmrman, That concludés my prepared remarks, may E submi a wrtiien statement of my remarks,

mcluding @ sLatement on (he cORfiFManon process, i to record of thete proceedings.
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Senator SiMoN. Mr. Smith, we are happy to have you here, and
let me add a personal note. Some years ago, I spoke at a com-
mencement at Capital University and they, iu a moment of weak-
ness, gave me an honorary doctorate, so I can even claim to be an
glumnus of Capital University. It is a pleasure to have you here,

ean.

STATEMENT OF RODNEY SMITH

Mr. SMrri. Thank you, Senator Simon. My name is Rodney K.
Smith. I am dean and professor of law at Capital University Law
and Graduate Center in Columbug, OH. As one who has primarily
written in the area of religious liberty, I am persuaded that, if con-
firmed, Judge Thomas mllflbe sensitive to issues of religious liberty
as they arise in the United States.

There are two types of conservatives in America today. Tradi-
tional conservatives are those who are committed to limited gov-
ernment. These conservatives are concerned with liberty, believing,
as Madison recognized, that the Court and all branches of govern-
ment should take an active role in protecting rights.

Another type of conservative, however, which developed in part
as a response to judicial activity in the area of rights of criminal
defendants and the right of privacy as applied to the abortion issue
have come te espouse a broad theory of judicial restraint.

In refusing to scrutinize the acts of the democratic branches of
government, particularly when those acts may implicate rights,
these newer conservatives often find themselves supporting big
government. Few individuals espouse a pure version of either
brand of conservatism.

An important question, I believe, for this committee is which
view is held by Judge Thomas. To answer that question, one must
examine both Judge Thomas’ theory of precedent and his theory of
constitutional interpretation. Any Supreme Court Justice should
develop both a theory of precedent—how he or she treats existing
precedent—and a tlliueory of constitutional interpretation—the
methodology that he or she uses to interpret or examine constitu-
tional issues.

Theories of precedent fall along a continuum between two views:
First, the view that a Justice is bound only by the decision in a
case as it relates to the particular facts of that case; or, second, the
view that a Justice is bound both by the particular decision and by
the doctrine espoused by the majority in prior case law.

The view that the Justice is only bound by the decision in a par-
ticular case provides very broad latitude or discretion in future
cases. The view that a Justice is bound by principles articulated in
the prior case, however, is more effective in limiting a Justice’s dis-
cretion.

While few Justices adhere to either of these views in the ex-
treme, a Justice should develop some theory regarding precedent.
Theories of precedent are related to theories of constitutional inter-
pretation. theory of constitutional interpretation provides a
methodology for approaching constitutional analysis.

The dialogue fostered by the debate over originalism, the use of
the intent of the framers and ratifiers in constitutional analysis
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versus nonoriginalism, the use of other methodologies that rely on
other items has been rich and has helped focus attention on theo-
ries of constitutional interpretation.

A theory of constitutional interpretation limits the subjective
policy preferences of a Justice and legitimizes the independence of
the Court. Even originalism, with its reliance on text and history,
rarely yields a clear-cut answer in significant cases. At best, it pro-
vides parameters, a canvas upon which the Court may legitimately
do its work. It rarely dictates, although it often limits constitution-
al choices. Like theories of precedent, theories of constitutional
analysis, however well developed, rarely yield automatic answers to
constitutional issues.

In his writing, with emphasis on the role of the Declaration of
Independence and natural rights, Judge Thomas placed himself on
the side of the more libertarian strand of conservatism. He has
stated that, “Natural rights arguments are the best defense of lib-
erty and of limited government.”

He has argued for restraint as well, stating that, “Without re-
course to higher law, we abandon our best defense of judicial
review, a judiciary active in defending the Constitution, but judi-
cious in its restraint and moderation.”

During the course of the hearings, Judge Thomas reiterated his
commitment to a fairly stringent theory of precedent. He recog-
nizes the binding authority of the specific holding in cases and the
general doctrine elucidated in those cases. For example, he has
noted his general support of the Lemon test, a test used in estab-
lishment clause decisions.

Appropriately, however, Judge Thomas recognizes that the three-
part Lemon test presents difficulties. Nevertheless, as demonstrat-
ed by his general acceptance of Lemon, he is willing to go beyond
the mere holding in a case to general endorsement of the doctrines
underpinning those decisions. His theory of precedent should be of
comfort to those who are fearful that his personal policy predilec-
tions might dictate how he decides future cases.

Even a fairly stringent theory of precedent like that espoused by
Judge Thomas, however, cannot be determined a decision in every
case, Case law operates interstitially, leaving gaps even for those
who closely follow precedent. Those gaps must be filled in subse-
quent cases.

Senator SiMon. If you could conclude your remarks?

Mr. SmitH. I will conclude by saying that it is my sense tbat
Judge Thomas, in cases like Oregon v. Smith and in cases dealing
with the establishment clause, will take a liberty-mazimizing ap-
proach. I think that he is an apt and appropriate candidate to be a
Justice on the Supreme Court and will make a meaningful contri-
bution in the interests of religious liberty well into the 21st centu-

Thank you,
[The prepared statement of Mr. Smith follows:]
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TESTIMONY OF RODNEY K. SMITH
BEFORE THE SENATE JUDICIARY COMMITTEE
ON THE NOMINATION OF CLARENCE THOMAS

TO BE AN ASSOCIATE JUSTICE
OF THE UNITED STATES SUPREME COURT

Septenber 20, 19%1

chajrman Biden and Members of the Committes, my name is Redney
K. Spith. I am Dean and Professor of Law at tha Capital University
Law and Graduate Center in Columbus, Chis. I am honored to have
been asked to offer thls testimony in support of the conflrmation
of Judge Clarence Thomas as an Associate Justice on the United
States Supreme Court.

I do not know Judge Themae personally. I dc have some
familiarity with hie writing and testimony, however, and I balieve
that he will be a force for liberty and equality on the Court. As
one who has prinarily written in the ares of the religion provislon
of the First Amendment, I am persuaded that, if confirmed, Juatlce
Thomas will be sensitlve to igsuas of religious ijberty as they
ariae in the United States.

To explain why I believe that Judge Thomas will be & positive
volce for liperty on the Court, I will divide thls testimony into
the following parts: Part I will exemine two versions of
"conservatisn® extant in american political mand legal thought; Part
1Y will examine the distinction between thaories of precedent and

congstltutional interpretation; Part IIT will exaamine Judge Thomas’
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theories of precedant and constitutional interpretation and will
support the propositicon that Judge Thomas is well within the
malnetream of cConetitutional thought in American legal thought:
Part IV wiii examine issues related to religicus libarty; and, Part

V will serve as a canclugion and summary.

I

There are two somewhat divergent types of conservatives in
American today. Traditionnl conservatives are those who are
committed to limited government. These consarvatives ara mnore
libertarian in nature, believing, as Madison recognized, thet the
Court and all branches of govermment should take an active role in
protecting human righte. Another type of conservative, however,
which developed largely as a response to judicial activity in the
area of rights of criminal defendants and the right of privacy ms
applied to the sbortion issue, have come to espouse a broad thaory
of judicial restraint. This theory has scmetimes baaen criticized
as baing too deferential to the power of govermment. In rafusing
to scrutinize the acts of the democratic branches of government,
particularly whan those acts may implieate human rights, these
newer conservatives oftan find themselves supporting "big* (or at
least higger) government. Such support of governmant action, the
actlan of the democratic branches of govermment, is anathema to
more tradltional conservatives. These two brandse of conesrvatism
might well be piaced at ands of a contlnuum and oftan are a gource

of tension among "conservatives.® of courge, few individuale



280

espougs a pure varslon of either brand of conservatism -- most
individunls fall sonewhere betwaen the two ands of tha continuum.
An importent guestion, I believe, for this Committes is whera on
the contimum Judge Thomas falle. Betore that issus cemn bw
affectively explored, howwver, one must sxamine both Judge Thomas'’
theory of precedent apd his theory of constitutional
interpretation.

IX

Any Supreme Court Justice should develop both a theory of
precedent -- how he or she treats existing precedent -- and a
theory of constitutional inmterpretation «- tha methodelogy that ha
or =mhe uses +to interpret or exsmine conetitutional iesues.
Theories of precedant fall along a continuus betwean two somawhat
ill=defined categories: (1) the view that a Justice is bound only
by tha decision in n case ap it relates to the particular facte of
that case; or (2) the view that a Justice is bound both by tha
particular decision and by the analysis or theory (the
principle(g), 1f you will) espoused by the majority in prior case
law. Givan thet the facts of a case are rarely raplicated in
precisely the eame mammer in a subzequent case, the vieaw that the
Justice is only bound by the decigion in a particular case provides
hin or her with vary broad latitude or discretion in futurs casew.
The view that a Justice is bound by the principles articulated in
tha prior case, however, is wmore ¢ffective in ljmiting a Justice’a

discration. While few Juatices adhers to either of these viewm in

3
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thae extreme, a Justice should develop bsome theory regarding
precedent over time,

Theories of precedent, however, are related to theories of
constitutional interpretation. Indeed, m theory of conatitutional
interpretation may wel)l include or dictata a theory of precedent.
It helpe, however, to look at theories of precedent and
constitutional interpretation separataly. Ae an aside, it is worth
noting that I know of no Justice, with the possible excaepticon of
Justice Felix Frankfurter, who came to the Court with a refined
theory of precedent or congtitutisnal interpretation.

A theory of constitutional interpretation provides =
nethodology for approaching and organizing constitutional analysis,
The dialogua fostered by the debate over originaliem (the use of
the intent of the framers and racifiers in constituticnal analysis}
versus nonoriginalism or the wuse of cther methodologies of
conatitutional analyais that rely on itema other than or in
addition to textual and other evidence of the intent of the framers
and ratifiers, hma been Trich and has halped focus attantion on
theories of constitutional intarpretation. A thecry of
congtitutional analysis or interpretation limits the purely
gubjective policy preferances of a Justice and helps to legitimize
the independence of the Ccourt,

Originalism ae a theory of constitutiemal intarpretation, like
textualiem, rarely ylelde a clear-cut answer in significant cases
that comm before the Court. Indeed, I have arqued thet, at best,

it provides paramaters =-- a canvas upon which the Court may

4
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legitimately do its work -- and rarely dictates (although it oftem
limite) copstituticnal cholces. Like theories of precedent,
theories of constitutianal analyeis, howevar well developed, rarely
yield sutomatic anewers to pressing constitutional issues. It is
little wonder, thearufore, that tha Committee rightfully spande as
much time as it does trying to get a sense of a potential Justice‘s
tempoerament and character.

III

The Committee hae heard much during the course of the hearings
regarding the cheracter and temperament of Judge Thomnas. The
Committee, apd thanks to televieicn, the public at large, have been
able to get & sense of Judge Thomas’ sensitivity and humanity. Not
knowing Judge Thonas, I can add little to the discussion regarding
his character. I can, however, add some analysls regarding his
tenperament, a6 1t has nmanifeated itself in his writing anpd
tastimony.

In hia writing, with hia enphasizs on thae reole of the
Daclaration of Independemce and natural rights, Judge Thomas placed
himself on the side of ths traditional (more libertarian) strand of
conservatiam. For axample, he has stated that *natural
righte...arquments asre the best defense of liberty and of limited
government . " He has, however, argued for restraint, as wall:
®"[W]ithout recourse to higher law, we abandcon our hest defense of
judicial review == a judiciary actlive in defending the
Constitution, but judicious in ite restraint and moderation.
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Rather than baing a Justification of the worst type of judicial
activism, higher law ie the only alternative to wilifulness of bhoth
run-amok majorities and run-amck judges.®

At firet blush, it is difficult to undarstand how Judge Thomas
can combine notions of reatraint with hia libertarian leanings. A
look at how restreint and libertarian notions potentially impact
Juidge  Thomas* theories of precedent and constitutional
interpretation will ba helpful.

uring the couras of the hearings, Judge Thamas has reiterated
hia commitment to e fajrly stringent theory of precedent. He is
willing to recognize the binding authority of the holding or
decielion in cases apd the general doctrine or principles elucidated
in those cases. For example, he has noted his support of the Lemon
tast, a tast used in establishment cleuse decisions. Thus, he i=s
willing to go beyond the mere holding in a case, as it relates to

particular facts, to al A of the dJdoctrines

underpinning those decisiona. In thise regard, his theory of
precedant should be of comfort to those who are fearful that his
pearsonal policy predictions might dictates how he decides future

cAged. Of course, sven a fairly stringent th ¥y of precedent

lixe that espoused Ly Judge Thomas, cannot predetermine the
decision Ln every case. Law operates cnly interstitially, leaving
Japa #ven for those who closely follow precedent. Those gape must
ba' filled In subsequent casea. Thua, while Judge Thomas has a
restrained theory ol precedent, that restraint doss not datermlna

tha “correct® decision in each new ca=za.

56272 0 - 93 - 10
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How Judge Thomae £ilis thoss gape will in significant part be
dictated by his davaeloping theory of constitutionsl interpretation.
Hie theory of constituticnal interpretaticn, at least as to cages
implicating individual rights, has its roots in the Declaration of
Independsnce . In his wopds, "the constitution is a logical
axtension of the principles of the Declaration of Indaependence.“
It is at this point in his analytic marrix that Judge Thomas may
potentially take a libertarian turn. I precedent pernita a
libertarian or liberty-maximizing result, Judge Thomas may ba
inclined to support tha libartarian rendaring. Indeed, he nay
justifiably conclude thet the sapiration of liberty and equality
eapoused by tha founders directs thet such m route be taken. As
one who beljisves that puoh n course is appropriate and needed on
tha Court, I am heartened by the cancern for liberty and aguality
expressed in Judge Thomas’ wrlting.

At any rTate, it 18 clear that Judge Thomsse 1le in tha
mainetream in terme of his thecry of precedent and his theory of
constitutional interpretation. He may, however, be scaeshat lews
"ragtrainad* than soms of tha Justices currently sexrving on tha
Court. Thip would pravids ssus welcoms moderation an the Conrt --
an intellectual moderation thet would be complemsnted well by his
socinl and educational beckground, A look at tha way in which
Judge Thomas might decide casdew in tha area of religious liberty
will be belpful in demonstrating the precading points.
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IV

With the Supreme Court’c fairly recant decision in Emplovment
Divimion ¥. Smith, in which the Court hald that the fres exercime
clause of the Pirst Asandment did not protect a person’s
religiously motivated wee of peyote from the reach of a states
general criminal lew prohibition, much caoncern for the status of
raligious liberty hase been expressed by those who balievae that tha
treadom of conscience should e protected against general
government limitation.

Given Judge Thomes’ theory of precedent, it ie fairly clear
that he would reluctantly (I suspect) accept the Court’s decision.
To tha axtent that the precedent or established doctrine did not
dictate the decimion in a future casa, however, Judge Thomas might
well argue for a more libartarian decision. Given the tenor of
politice in Amsrica today, it ig doubtful that apyone appointed to
tha Court would espouse & view more congenial to individuoal libarty
than Judge Thomas. His form of moderate conservatiam iz wmore
traditional or libartarian than many of the current members of the
Court, his personal exparience and background imply a sensitivity
to individuale and minorities, and hias writings are heartening. Ha
is in the mainetrean of Amerlcan jurisprudence, but whera permitted
to do so in light of the comstraints of his theory of precedant,
Judge Themas will ne doubt take & welcome libertarian approach to

iesues.
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Judge Thomas should be confirmed. As one who nac sxamined
past confirmation hearings anpd the conatitutional theories eapoused
by the variouy nominess, I am copvinced that Judge Thomas is a fine
nominee. Whan able to do o, I suspect he will find ways to keep
the spirit of the Declaration of Indepandgnce alive in our
constitutional juriesprudencse. Hi®» own indepandence and his
written, coneistent oommitmant to the liberty and equality of
othars will, in mll ifikelihood, benefit the American pecple wall
into the Twanty-first Century.

An important aside -- a footnote to an academic like mysalf =-
is in ordar. I have long felt that Congress mhould ba more
aggreasive in furthering human rights. Courte can only work on a
piecamea) basis -- addresslng one case at a time, at great cost to
the litigante. Congrwss, on the othar hand, can f£fill broad gape,
as 1t did with civil righte legielation. Regardless of whether or
not I am correct when I conclude that Judge Thomag will bring a
respect for righte to the Court, the Court itseif will not be
signiricantly libertarian. Thomas Jefferson argued that each
branch of government ahould work to protect tha righta of the
Anerican pecple. Congress should not abdicate the responsibility
tor reapecting righte to the court; the courege necessary to
protect againat the tyranny of the majority must be mustered by
wembers of the majoritarian branches of government nE Well we by
menbers of tha judiclary.

Thank you.
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Senator SiMoN. Thank you.
Mr. Rule.

STATEMENT OF CHARLES F. RULE

Mr. RuLe. Thank you, Mr. Chairman, members of the committee.
My name is Charles F. Rule and I am a partner at the Washington
law firm of Covington and Burling. It is an honor to appear here
before you today on behalf of myself and for my colleagues—Tom
Christina, Deborah Garza, Michael Socarras, and Jim Tennies.

At the request of the Washington Legal Foundation, the five of
us prepared a report analyzing the professional background, judi-
cial opinions, and published statements on natural law of Judge
Clarence Thomas. Our report was completed before the commence-
ment of this committee’s current hearings and was published on
September 10 of this year. The report concludes that Judge Thomas
is eminently qualified to serve on the Supreme Court,

Mr. Chairman, on behalf of the Washington Legal Foundation, I
ask that our report be included in its entirety in the record.

Senator SiMoN. It will be included in the record.

Mr. Rure. Thank you.

[The information referred to follows:]
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At the request of the Washington Legal Foundation,
the undersigned lawyesrs of Covington & Burling have undertaken
the following study of Judge Clarence Thomas's qualificationa
to serve as an Asscciate Justice of the United States Supreme
Court. Wwhlle wa have examlned what we regard as the pertinent
aspects of Judge Thomaa's sducational background, his caresr
prior to his appeintment to the United States Court of Appeals
for the Dlstrict of Columbia Circuit (hereinafter "“D.C.
Clrcult"), his speeches, and his scholarly artlcles, we heve
devoted most of our analysis to his judicial opinions. We
believe that Judge Thomas's judlcial record providas the
claarest pictura of his gqualities as a jur.l.lt.""

Qur conclusions regarding Judge Thomas's perscnal
and professional qualifications (pp. 5-%) may be sumnarized as
follows:

[ Judge Thomas's personal and professlonal
qualifications place him in the first rank of

Amarican lawyers and qualify him to ba an
Assoclata Justice of the Supreasse Counrt.

v Cur analysis of Judge Thomas's judicial opinions does not
reflect any opinion concerning what is the "correct” cutccome
in any case, but focuses entirely on objective criteria --

, the ability to master and apply complex bodies of law,
clarity and persuasivenesa of writing, appropriate defersnce
to the constitutional scheme <f separation of powars. In
additicon, we have refrained from commencting on the merits of
any cases in which Covington & Surling appeared as counssl for
any party or as amicus curias. FPFor that reascn, we have
omitted any discusslon of National Treasury Employees Union v.
United States, 927 F.2d 1253 (D.C. Cir., 1991) and Cross-Sound
Parcy Services, Inc. v. ICC, 934 r.2d 327, 338 (D.C. Cir.
1991). (Thomas, J. concurring}.
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. In particular, the braadth of Judge Thomas's
professional experience -- a career of marvica

in state government and in all three branches
of the federal government, as well as in
private practice ~-- indicates that he is likely
to see legal lasues from a variety of
perspectives and will take full account of the
diverse interests of the litigants that come
before the Court.

. Similarly, the broad rangse of Judge Thomas's
legal experience -- including tha law of tax,
products liabllity, antitrust, civil rights,
the snviromment, contracts, and criminal
procedure -- indicates that he is aaply
esquipped to decide the full range of cases tha
Court may be asked vo decids.

. Tha burden of povercty and prejudice Judge
Thomas hag had to overcome demonsttates his
uncommon strength of character and dedication
and gives him what will be a unique perspactive
on the Suprams Court as to how the Court's
decislions may affect persons who come from non-
privileged backgrounds.

These conclusions are borne out by our study of
Judge Thomas's opinions as a Clrcult Judge (pp. 1L0-59),. Ue
believe thosa copinions demonstrate tha following points:

. Judge Thomas's opinions reflect his cutstanding
qualities as 3 jurist: the abillty to master
complen areas of the law, clarity of
expression, persuaslveness, and dedication to
resolving cases on the basls of axplicitly
articulated rules of law,

. Judge Thomas's decislona axe squarely la the
malnetrean of Amsrican law, and do not reflect
any idecloglcal or other biases.

[ ] Judge Thomas has promoted the careful and
ordexly development of the law. His adherence
to these goals 1m aost evident in his
principisd efforts o rasolve sach case without
deciding issues that nesd not be addressed and
to refrain from anncunclng rules ¢f law brosiar
than necessary to decide the cass at hand.
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- Judge Thomas's opinions show special raspect
tor the separations of powers provided for by
che Constitution. His judicial actions show
dus regard for establlshed principles of
constitutional law and deference to the pollcy
cholces committed by law to the Congress and to
the adminigtrative agencies.

. Judge Thomas has expressly rejected the notion
that judges ahould substitute thalr policy
preferances for the choices made by the
democratically elected branches of the
government -~ the Congress and the Executive.

. Motwlthstanding his principled judicial
restraint in matters of congressional and
agency policy-making, Judge Thomas has not
hesitated to protect the constitutional rights
of the individual.

Finally, taking note of speculation by some critics
regarding Judge Thomas's refersance to natural law in spesches
delivered before his nomination to the D.C. Circuit, we heve
axamihed his writing on this tepic and tind no support for any
such speculative concern {pp. 60-73). In particular, thesa
writings indicate that:

[ Judge Thomas's natural law views are
ssaentially restricted to the traditlonal
oplnions of Abraham Lincoln and Dr. Martin
Luther King, Jr., regardlng raclal squality.

. Judge Thomas does not view natural law
prlnciples as rules of decislon that supplant
tha language of the Constltution.

[ ] Judge Thomas's thoughts on natural law do not
reflect his personal religious views, as soms
have ilnsinuatad and, in fact, his views on
natural law render him entirely unlikely to
allow his parsonal views to intrude upon hin
judicial decisicon-making.
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On the basls of our analysis, we believe Clarsnca
Thomas is exceptionally well qualified for the Office of

Associate Justice of the Suprems Court.



There is no single career path or background that
best qualifies a person to serve as an Assoclate Justice of
the Supreme Court. In the past, Supreme Court Justices have
bean drawn from the Executive Branch, state courts, lower
federal courts, political office, and academia.i It is
therefore imposaible, as well as undesirable, to gensralize
about the kind of professional background a nominee for the
Supreme Court mhould have. It is possible, however, to
identify personal and professional quallties that are
important for a nomines to possess, regardless of the
nominse's prior sxperfence, including: strong academic
credentials; percscnal and professional integrity; professicnal
competance and dedication; collegiallty; the ability to
comprehend and rescolve complex issuss of statutory and
constitutional law and to communicate decisions to the
American public and to lower courts with clarity and
persuasive force; and an appreciation for ths roles of tha
Court in our constitutional system of government. Measured by
thease standards, Judge Thomas 18 apply qualified to be an
Asagclate Justice of the Suprese Court.

Especlally 1n light of his age, Judge Thomas's

profesaional quallfications and achlevesents are by any

V  5qq Abraham, Justices and Presidents (2d ed. 1983}, p.
61, Table 3 (heresinafter referrsd to as "Abrahaa").
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measure impressive.

His exparience is remarkably broad

both in the substantive aress In which ha has practiced and in
the variety of poaltions he has held. Since obtalning his law
degree from the Yale Law School in 1974, he has served both In
state government and in all thres branches of the federal
governmant, lncluding service as chairman of a large

indapendent agoncy.” He has besn intimately involved in

¥ The American Bar Assoclation Standing Committee on
Federal Judiciary (ABA Standing Committee) has concluded the
samé in rating Judge Thomas as "Quallfled” to serve as an
Associate Justice, To be rated as "Qualified" by the ABA
Standing Committew, a Suprems Court nomines "must be at tha
top of the legal profession, have outstanding iegal abilicy
and wide experlence and meet the highsst standards ot
integrity, profeasional competence and judlcial temperament.”
American Bar Association,
3 9 (1991).

The ABA'a decision to rate Judge Thomas as "Qualified™
rather than "Well Qualified” in no way datracts from our
conclusions. The ABA also qualified its rating of Justice
Sandra Day O'Connor, apparantly because the ABA considered her
experience on the bench to be less challenging and sxtensive
than that of othexs the ABA considersd as alternative
nominees. Abraham at 3315, Indeed, the ABA's rating of Judge
Thomas Ls not particularly surprising becauss the ABA has
tended to reserve its highest rating for nominess with longer
and morse traditional legal sxperience.

¥ Themas graduated in honors from Holy Cross College in
1971 and obtained his law Degres from the Yals Law School in
1974, During the next 17 yeara, he was an Assistant Attorney
General for the State of Misscurl (1974-77), in-house counsal
te the Monsanto Company (1377-79), Legislative Assistant to
Sen, John €. Danforth (1979-81), Assistant Secretary for Civil
Rights at the U.S5, Despartment of Education (DOE) (1901-81),
two~-term Chalirman of the Equal Employnent Opportunity
Conpuission (EEOC) (1962-90), and judge on the D.C. Clrcuit
{1990 to present).

(continued...)
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enacting, enforcing, and interpreting legislation. Moreover,
he has had the& opportunity to understand how the various parts
of the federal government interact, and how the government's
actions affect ita citizens.

Although most of Judge Thomas's career has been
devoted to the public sector, for two ysars he also served ap
in-housa counsel to a Fortune 100 company, advising on a wide
range of issues, including issues of tax, contract, antitrust,
product liabilicy and environmentsl law, If confirmed, Judga
Thomas's experience in the private ssctor can contribute a
significant practical parspsctive to the Court's
deliberations.

Judge Thomas has had substantial hande-on trial and
appeliate litigation exparience. As Assistant Attorney
General for the State of Mimssouri, he handled criminal appeals
before all three State appeilate courts and the Misscurl
Supreme Court. During his tenure ln the office of tha
Missouri Attorney General, he also handled civil trial and
appellate litigetion for the Nissourl Department of Ravenus
and State Tax Commission. As Chairman of the Equal Employment

¥¢. . .continued)

Biographical data referenced 1n this paper is taken from
Judge Thomas' response to the Ssnate Judiciary Committes's
Questionnaire for Judicial Nominess submitted in connection
with Judge Thomas' appointment to the D.C. Circuit, reprinted

i s 101st Cong. 2d
Sess. (1990},
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opportunity Commission {EEQC), Judge Thomas played a ma jor
role in developing legal positions in matters before the
United States Supreme Court and the various faderal district
and appallate courts.

Judge Thomas also has had substantial administretive
and policy-making expsrience as Missourl Aesistant Attorney
General (in representing the Missouri Revenue Depsrcunent and
Tax Cosmission), es Assistant Secretary for Civil Rights at
the Department of Education {in proceedings to terminate
tinancial assistance to violators of federal anti-
discrimination laws), and aa Chairman of the EEOC. He has hsd
substantial responsibility at both the stets snd fedaral
lavels for developing, enforcing, and articulating publlic
poiicies implementing stata and federsl legislation,

Whet makes Judge Thomas's achisvements to date even
more remarkable -- and also demonstretes his strength of
character -- are the wall-known poverty and prejudlice he
overcame in achleving them. It is clear that what Judge
Thomas has achleved, he has achleved through uncommon hard
work, dedication, and vielon.

Flnally, concernse about Judge Thosas's youth (he ls

43} ywars old) snd the relative brevity of his tenure on the
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United States Court Of Appeals appesar unwarranted in light of

the quality and breadth of Judge Thomas's experience.

v In fact, fourteen Justices wers 4% yesars or younger when
appointed, including Justice Douglas {who was 41), Justice
Stewart (who was 43), Justice White (who wvas 43), and Juatice
Story {(who was 32). Saa Abraham, at 3686-391, App. D.

Many of the most highly-rsspected members of the Court
had no prior Judiclal experience, including most recently
Chief Justices Warren and Rehnguist and Associate Justices
Gnldbarg, Fortas and Powell. Seven Assoclate Justicss had
three years or less experience on atate or feaderal courts
{including Justices Black, Harlan II, and Whittaker), and 14
of the last 25 Justices appointed had less then five years
prior judicial experience. See Abraham, at 32, 34-36,
According to Justice Frankfurter, in an essay considering the
selection of Supreme Court Justices,

[T)he correlation between prior judicial
sxparience and fitnass for tha Supreme
Court is z2erc. The significance of the
greatest among the Justices who had such
experience, Holmse and Cardozo, derlved
not from thet judicial sxpesrience but froma
tha fact that thay were Holmes and
Cardezo. Thay were thinkers, and more
pacticularly, legal philoscphars.

Frankfurter, "The Supreme Court In the Mirrer of Justlces,®
105 (1957), p. 781,
cited in Abraham at 52-53. Justice Sherman Ninton, who
himself served for eight years on a lower federal court, urged
Justice Frankfurter to send a statamant of this view,
"explod|[ing] the myth of prior judiclial experience,” to “evary
menbear of Congress."” Hge Lettar from Sherman Minton to Felix
Frenkfurter, Apr. 18, 19%7, Frankfurter Papers, Librery of
Congrese, cited in Abraham, at 52.
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Tha fact that Judge Thomas has served on the D.C.
Circuit, frequently refarred to as the second highest court in
the land, enables us to draw more specific conclusions about
hie qualifications to be an Associate Justice. In this
section of the paper, we first provide an overview of Clarence
Thomas's record as a judge, considering his ability to write
clearly and effectively, his ability to devalop a conasnsus
with his colleagues on the court, and his principled decision-
naking (ses pp. 11-11). Hext, we dascribe in greater detail
his more significent opinions. As our analysis indicatas,
several admirable strains can be discerned in Judge Thomas's
apinions: his commitment to judicial restreint and the orderly
developmant of law {pp. l3-25); his respact for separation of
powars end daference to the Constitution, {ongress, and the
Executive (including administretive agencles) (pp. 26-40); his
wlllingneas to uphold socisty's right to protect Ltself froa
criminale, but at the same time his courage to protect ths
righte of the sccused {(pp. 41-47); end his capecity to resolve
complex issues of commerclel law and business regulation
{pp. 47-39).

¥  As of September 19, 1991, Judgs Thomas has issued twenty
publishad opinions, including seventesn majority opinions, two
concurrances, and one dissent. A party has requested Supreme
Court review in three of thesa twenty cases. That court hae
denisd the writs of cwrtiorari in twc cases and the request ie
pending in the third <ese.
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Sefore turning to psrticular categories of issues or
typea of cagdes, wa think it appropriate to note our overall
impressions of Judge Thomas's gualities am a jurist, based con
his cpinions. Chief among these is that hisz cpinions place
him squarely in the mainstream of American law, both in the
substance of his vieaws and in his approach to legal analysis.
On a court known for ildeclogical divisions, cne ls equally
likely to find Judge Thomas agreeing with appolntees of
President Carter as with Reagan and Bush appointess.
Furthermore, of the more than one hundred fiLfty cases Judge
Thomas has heard since joining the D.C. Circuit, ha haa
published a dissent only once and concurred separately only
twice. Of the seventesn opinlons Judge Thomas has authored,
thers has besn only one dissant and only one separate
CONCULTeNCe.

In addition, aa discussed in more detail below,
Judge Thomas's opinions reveal a refined ability to resolve
complex issues. Thess Qqualities are svident regardless of the
subject matter of the case: whether the case involves complex
issues of civil procedurs (for exasple, when a coart should
dismiss & suit becauss a non-party esssntial to a reascenable
resclution of the case cannot be joined, (ass Weatern Marviand
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Ry. Cg, v. Harbor Ims. Co., 910 F.2d 960 (D.C. cir. 1990}%)

or the interpretation of ambiqQuous statutory language
raquiring the court to draw precise distinctions among an

array of precedents (ase United States v. Long, 903 F.2d 1572
(D.C. cle. 1330)Y).

Finally, each of Judge Thomas's oplinione reflects
his dedication to deciding cases on the basis of explicit
princlples. In Long, 905 F.2d at 1378-79, Judge Thomas wrote
the followlng passage that sums up thls ilmportant aspact of
hls respect for the legal process and hla sense of
responsibllity to it.

We declina to decide tha case 80
narrowly, however, as to reveal no
principle applicable bsyond thess facts.
The concurrence argues that we should hold
only that "[o])n the presant facts, the
government did nct offer evidence of
possesiion or any other svidence that Long
had ysed the firearm." Conc. op. at 13582
(emphasis modified). This analysls,
however, begs the central question in the
casw: wvas thers sufficisnt evidence to
show that Long "used” the gun? Tha
government obviously thought there was.

It arqued strenuously in this appeal that
Long's connactlon to the druge and his
presance ln ths room with ths gun amounted
te "use” of the gun. Declding whether
thare was sufficient svidence to support
Long's conviction for "using” a gqun
necessarily entails some decision about
what it means to "yse” a gun. Despite the

v Westarn Maryland Ry. Co.. 1a discussed in greater detail
at pp. 48-31, infca.

v The [ong opinion is discusssd in greater datail at
PP 24-25.
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concurrence’s qualms about setting a
minimum threshold for finding "use" within
the meaning of section 924{c){1), this
case forces us to s&t such a threshold,
ajther explicitly (as we have done) or
implicitly.

As illustrated below, Judgs Thomas‘'s dedication to
carefully reasoned and carefully explained rules of law ls a
halimark of his work as a judge.

B. Judge Thomas Prudently Avolds Deciding Unnecessary
Issuen, Theraby Permitting the Orderly Devalopment
of the Law

All federal judges must be able to waigh competing
arguments bearing on narrow points of law fairly and
intelligently., As a result of the D.C. Circuit's speciai rcols
in reviewing the declaions of fedsral government agenciles, a
judge sittlng on that Court bears the additional
responsibilities of promoting the orderly development of
administrative law, of ensuring that administrative decisions
properly reflect the goals established by Congress, and of
protecting tha discration conferred on administrative agenciss
by the Congress from judleial lawv-saking.

Saveral cases that cams bafors the D.C. Clrcuilt
during Judge Thomas's tenure mlght have given a judge incllined
to ruls deamatically on wide-ranging lssues lcgltllltl
opportunitiss to do 80.Y Judge Thomas declined to use these

¥  see, #.9., Dow v, Suliivan, No. 91-3019, 1991 U.3. App.
LEXIS 14,984 (D.C. Cir. July 16, 1991); U.S. v. Shabaze, 933
{continued...)



305

- 14 -
cases am vehicles for anncuncing rules of law broader than
necessary to decide the izsues at hand. Inatead, sver when
the lLitigants invited far-reaching decisions that might affect
a broad class of cases or parsons, Judge Thomas exhibited an
unwillingness to reach out and decide the issues unnecessarily
and instead allowed future courts to address the lssues in
more appropriate circumstances.

One such case was Unjitegd States v. ghabazz, 933 F.24
1029 {(D.C. Cir. 1991). The appellante, Shabaszz and McHell,
pled gulilty to conapiracy to distribute and distribution of
Dilaudid pills, a brand name pharmaceutical paln killer that
contains a controlled substance, hydromorphone. The speciflc
issue on appeal was whether the length of the appellencs’
prison sentences should have bean calculated based on ths
gross weight of the Diiaudid pills involved or on the smaller,
nat walght of the hydromorphone contalnsd in the pills. The
resolutlion of that iseue potentlally had broad leplications
for the severity of sentancing in drug cases. Its cutcons
turned on an interpretatlon of the United Stetes Santencing
Compigslon's Guldelines Manual, which provides that ths welight
of a controlled substence for the purposss of calculating a

sentence is “tha antlre weight of any mixture or substance

"(...munuad)
F.2d 1029 (D.C. Cir. 1891); Otls Elevator Co., v. Secretary of
Labor, 931 F.2d 1283 {(D.C. Clr. 1990).
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containing a detectable amount of the controlled
substance. "

The issue typically has arisen in disputes
concerning the proper weight to be used In connectlon with
blotter paper laced with L3D. Most courts had found that the
proper measure was the entirs welight of thae laced blottsr
paper becauss the controlled substance, LSD, was physlcally
insaparable from tha papar. In upholding & sentence based on
the weight of LS5D-laced blotter papar, the Seventh Circult,
tor example, noted that it is imposelble to "pick s grain of
LSED off the surface of tha papnr."w However, in Unjted
States v. Healy, another cade invelving LSD-laced blotter
paper, Judge Gasell of the D.C. District Court rejected the
argument that simply because the LSD and blotter papar were
physically inseparable, the Llotter paper became part of a
"mixture or substance."™ According to Judge Gesell, two
difterent and separate substances or materials do not becoms &

common “"mixture or substance” unless the particles of sach

1 ynited States Sentencing Commission, Guidelines Manual
§ 2D1.1{c) n.* {Nov. 1990) (emphasis added).

i/ cag Unjted Stetes v. Marshell, 906 F.2d 1312, 1317 (7th
Cir.) (en banc), aff'd sub, nog, Chapmen v. Unlted States,
111 5. Ct. 119 (1991).

W upiteqd States v. Healy. 729 P. Supp. 140, l42 (D.D.C.
1$50).
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"are mere or less #venly diffused among those of the

rest.”Y Under this more restrictive standard, Judge Gesell
held that the net weight of the LSD was the proper measure for
sentencing purposes.

In Shabazz, the district court judge, purporting to
follow the Ssventh Circuit's Qdefinition of “"mixture or
substance,"” determined that Dilaudid tablets are a "mixturs,”
and so based the defendanta’ sentences on the total welght of
the tableta, rather than on the walght of the
hydronorphono.w On appeal, Shabazz and McHeil argued that
the diatrict court decision had improperly falled to follow
the standard in Hgaly, while the government urged the Court to
reject Haaly and follow the Sevanth Circuit's decision in
Macahall .V

Judge Thomas, writing for a unanimous panel, refused
to opine whether ths detfinltion of "mixture or substance™ used
by tha Seventh Circuit or that used by Judge Geseall was the
correct one. Rather, the court concluded that it need not
choose betwesn the two approaches because; given the facta
presanted Ln Shabazx, the same result would be reached by
applying sither the Hgaly or Marahall definitlons: tha
controlled substance hydromorphone was both “inseparable” from

w Id.
& united States v. 3habazz, 750 F. Supp. 1 (D.D.C. 1990).
"% shabazz, 953 F.2d at 1032,
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and “evenly diffused” throughout a Dilaudid tablet.t Judge
Thomas's opinicon upheld the appesllants' sentences without
attempting to resclve the alleged conflict between Haaly and
Mapshall and without adopting a broad rule that might tend to
result in longer sentences in circumstancaes dissimilar te
those predent in ghabazzi. In addition, because the Supreme
Court had already granted certiorarl to review Marahall,i
Judge Thomas properly left tha decision to be rendsrced 1in a
came where the result actually turned on whether the Haaly or

Mprahall definition of "mixture or substance” was chomen.

s Id.

i Two days after the court i1ssued Judge Thomas's opinion in
s the Supreme Court affirmed the Seventh Circult. Jep
Chapman v. United States, 111 §. Ct. 119 (1991).

£ 1n uUnited Statea v. Rogers, 918 F.3d 207 (D.C. Cir.
1990}, Judge Thomas exercised similar restraint when
confronted with a dispute concerning the interpretation of 21
U.5.C. § B45a(a), which makes it a federal offense to possess
drugs with the intsnt to distribute them within 1000 feet of a
school. The government arguad that the statuts was violated
80 long as tha druge wers Dosseased within 1000 feet of a
gchool, even if the defsndant intended to distribute tham
outside tha 1000-foot z2ons. The deferndant arqued that tha
statute reuired the government to prove that he lntended to
distribute the drugs withln the 1000-foot rona, The trial
Court gave a narrow i{nstruction in accord with the defendant's
interpretation of the statute; howsver, the defendant appealed
the conviction on the ground that there was insufficient
svidence upon which the jury could heve found that he had the
requisite intent. Judge Thomas's opinion declined to review
the instruction slnce thera was sufficient svidence to support
the jury verdict even on tha narrower interpretation of the
statute employed by the district court and supported by the
defendant. Jd. at 213-14.
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Tha deciaion in Qtls Elevator Co. v. cret
Lapor, 921 F.2d 1283 {199Q), also i{llustrates the important
practical consejuences of Judge Thomas's determination to
avold deciding issues unnecessarily and to focus on the narrow
imsus actually presented. 1In QOtias Flevator, the D.{. Cilrcuit
wan called upon to review a determipatlion by the Secretary of
Labor that an indaspendent contractor responsible for ssrvicing
the underground #levators at a coal mine was subject to the
Secrstary's regulatory jurisdiction under the Federal Mine
safety and Health Act.Y In esssnce, the case required the
Court to determine whether the Secretary had correctly
interpreted ths scope of her jurisdiction undsr the Act.

Judge Thomas wrote the opinion for a unanimous court
{whlch Included Chief Judge Wald and Judge Ssntelle),
upholdlng the Secretary's determination. As a threshold
matter, Judge Thomas polnted ocut that the case arguably ralssd
the issue wheather ths doctrine of Chevron USA Inc. v. Naturcal
Rescourcas Defenss Council, Inc., 467 U.5, 837 (1994), requires
courts to defer to an agancy's interpretation of Lits own
jurisdiction., On two prior occasions, at lsast, the D.C.
Circuit had declined to decids the question of judicial

deferance to an agency's interpretation of ite own

w Pub. L. No. 93-144, 91 stat. 1290 {codified am amended at
30 U.3.C. 88 801-960).
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jurisaiction.® 1In Qtls Elevater, Judge Thomas's opinion

also declined to decide tha issue. Judge Thomas wrots that
the Secreatary's interpretation in favor of broader mine safety
regqulation wag correct sven assuming the Secrastary was not
entitled to Chevron deference.¥’

Had the Dtis Elevator court not sxercised such
restraint but instead uphsald tha Secratary's determination by
finding that it was due Chavrion defersnce, the decisicn
sffectively would have shlelded from judicial review a
substantial proporticn of decisions by adminiatrative agencies
defining their juriediction. 1In addition, as a practical
matter, a more activiat approach by Judge Thomas and his
collsagues would have leift jurisdictional conflicts batwesn
administrative agencles significantly less susceptible to
judicial resolution.¥ whathar such a profound iapact on
judicial review of the jurisdiction of administrative agencies
is warranted is not oniy a complex issus, it is also an

important one -- ons bast suited for resclution in a case in

¥ ge8, 8.9, Business Roundtable v. SEC, 90S F.2d 406, 408
(D c. cir, 1990); Public Utilities Commission v. PEAC, 900
.2d 269, 279 n.5 {D.C. Clr. 1990).

¥ geis Elevator, 921 F.2d at 1268,

¥ sy 4 potential additional result, pursuant to Executive
order 13146, Section 1-401, and 30 C.F.N. Section 0.23, the
Attorney Gensral and the Office of Legal Counsel of the
Dspartment of Justice arquably would have gained added
discretion, bayond the reach of sffective judicial oversight,
to resolve jurisdictional conflicts betwean aganclies.
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which the issua is unavoeldable and the ramificationa of the
resclucion are thersby brought into sharp focus for the court.

In the only case in which Judge Thomas has isaued a
dissenting opinion, Dos v, Sullivan, he did so on the ground
that the court should not have reached the merits bacause the
appellants’ claims warg moot. D¢ lnvolved a challenge by an
Ansrican secviceman participating in Oparation Desert Storm
(and a derivative claim by his wife} to a Food and Drug
Administration {"FDA") regulation that permitted the
Department of Defenss ("DOD") in certein combat situsetions to
uge unapproved experimentel drugs on service personnel without
their informed consent. The eppelliants claimed the Tegulation
violated the relevant statute as wall as the appellanta’
conatitutional righta.

On January 31, 1991, as Oparation Desert Storm
continued, the diatrict court dismissed the complaint on the
ground that Doa's chellenges were not justiciable.W while
the dismissal was baing appealed, IraQ was defeated, the war
ended, and the FOA reguletion ceased to have any effect on Doe
or anyone selse. Accordingly, the governmant scught to have
the appeal dismissed as moot.

The majority of the panel refused to dismise the

appeal ee moot bacause, in their view, there was e resascnable

¥  poe v. Sullivan, 738 F. Supp. 12 (D.D.C. 1991).
Alternatively, the Court ruled that the Does' claims lacked
marit,
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expactation that Doe would be subjected to the same FDA action
in the future.?® The majority found that it was reamonably
likely chat international hostilities fnvoiving the threatened
use of chemical and/or biclogical weapons might break out and
chat Doe would still be in the military and would be assigned
to combat. The court aAlso disagreed with the dietrict court
and hald that the appellants’ claims wers subject to judiclal
review, However, on tha merits, the majorlty affirmed the
dismissal of the coaplaint.

Judge Thomas dissented on the ground that the end of
the Gulf War made the Dogs' clalms moot.® In Judge
Thomas's opinion there was "little expactation, much less a
reasonable one, that John Doe [would) ever bs subjected to the
operation of [the regulation] aqain."w Judge Thomas and
the majority judges were in agresmant concerning the
appropriate legal standard for detarmining whethar the appeal
%as moot; however, they diffared in their assessment of
whather the facts met tha standard.

As Judge Thomas noted, and the majority agreed,
bsfors John Do# would be subjacted again to the regulation,

¥ pog, 1991 U.5. App. LEXIS at #1g-#27,

%/ 1d4. at #4l-+*51. Judge Thomas therefors did not address
the merits of the appellants' claims. The practical effect of
Judge Thomas's views was identical to tha sffect of the
majority's opinion: the appellants' complaint would have been
dismissed.

W 1d. at =47,
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six contingencies would have to transpire, including most
significantly, the United States would have to be engaged in
hostilities involving chemical and biological warfare and John
Doe would have to be sant to the front.l’ aAlthough Judge
Thomas disputed that the likelihood of chemical warfare is ay
significant as the majority claimed, he more significantly
indicated that the majority improperly focused on the
"apstracce” likelihood of a chemlcal war and reappllecation ot
the regulation "and in the process for{get] about Doe, tha
plaineiff.“i¥ Judge Thomas stated that he believed the .
appellant had failed to carry his burden to show there was a
reasonable expectation thet he (as opposed to soma othex
service parsonnel not actually party to that casa) would be
gubject to it.i¥

The Paople for the Amgrican Way Actlom Pund, which
opposes Judge Thomas's nomination, has criticized Judge
Thomas's dissent in Doag, stating that "{rlathar than

W 14, at *47-e48.
¥ 14, at w49,

& 14, at *49-+30, Apong the questions unanswered in the
raecord ware the following:

Is Doe about to be discharged, this year, or next?
Doas he serve in the infantry, or behind a desk?
Has he been assigned for the rest of his tour to
permanant duty in the Unitasd States? If aant back
overseas, will Doe serve in England or Germany, or
in the Niddle East?

1d. at #30,
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considering plainciff's complaint, Mr, Thomas would have
gimply closed the courthouse door."¥ We think it more
accurate to say that Judge Thomas wanted to leave tha
courthouse door open for a fucure litigant who had an actual
stake in tha outcome of the case, rather than foreclosing an
issue at the behest of a litigant whose Lnterest in tha cass
bacame purely theoretical and impersonal after hostilitles in
the Gulf ceased.

Unless tha judges were convinced that the particular
plalntlff, John Doe, could reasonably be expectad to confront
the challenged ragulatlon eometime in the future, reapect for
the rule of law requilred them to dismiss the appsal as moot.
For if there was no reasonable expectation that Dos would be
subjacted to the challenged regulatlon in tha future, then
there would have bean no continulng "case or controversy”
involving the plaintiff and thus no constitutional basls for
further judicial review. Obvicusly, reasonabls men and wooen
can (and In Dog did) disagree in their asssssmant whether Lt

was reasonable to expect Doe to be subjectad to the regulatlon

w People for the American Way Action Fund,
. 0 ', & {(July 20,
1991).
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again in the future.¥

Heverthaleas, given Judge Thomas's
own assessment of the facta, his principles dictated prudence
in trying to decide an important issua.

Finally, it is worth noting Judge Thomas's restraint
and judiciousness in handling a notics of appeal in a criminal
cage that was filed out of time. In United States v. Long.
90% F.2d 1572 {D.C. Cir. 1990}, ona of two dafendants
convicted of drug and firearms crimes dld not file har notice
of appeal with the district court until 11 days after her
judgment was entered #ven though the Federal Rules of
Appellate Procedure require thet the filing of such a notice
occur within ten days of the entry of judgment.® The
govarnment argued that ths appeal should be dismissed. The
defendant argqued that tha court of app#als should ilmply that
the district court granted her an esxtension of the perlod to
file the notice by virtua of the fact that the clerk accepted
her untimely notlce.

Judge Thomas refused to dismise tha appeal, noting
that the relevant procedural rule allows the district court to

extend the time for fillng a notice upon a showing by the

I 7he majority sxpressly acknowledged "thet, as our
dinsenting colleague underscorss, the recurrwnce here d40es not
qualify as & strong probability.” Dog. 19%1 VU.S. App. LEXIA
at #3113,

B 905 F.2d st 1574, giting Fed. R. App. P. 4(b).

562720 ~-93 - 11
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defandant of excusable neglect.W However, Judge Thomas's
unanimous cpinion for the court refused to imply that the
court had granced such an extension on the basls of the
district court's purely ministerial act of docketing the
notice.? Rather, the court of appeals remanded the case to
the district court to determine expliclitly whether the
defendant should be granted the extenslon.id

In his opinion, Judgs Thomas noted cthat some older
Eighth Circuit cases had implied a grant of an extension when
the district court dockets an untimely notice of appeal.
Kevarthelesa, Judge Thomas and his colleagues refused to
accept the "fictlon." Judge Thomas sxplained that "tha
unambiguous language of the rule forecloses this short-cut.
The tima limite gpecified in the rules derve vital lnterasts
of efficlency and finality in the admiaistration of justice,
and are not designed merely to ensnars hapless llthnntl.“‘"
At the same time, by refusing to dismiss the appeal and
instead remanding the matter to the district court, Judge
Thomas*s opinion gave the defendant a fair cpportunlity to

presarve har right to an appsal.

¥ 908 F.2d ac 1574.

W ora,

W 1d. ar 1378,

¥ 4. at 1574-73 (footnote cnitted).
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c. Judge Thomas's Judicial Record Reflects His Respect
tor Separation of Powers and Deference to the

The D.C. Circult reviews a large volume of
administrative decisions. .Judge Thomas has thersfors had
ampis opportunity tc sstablish whather he is willing to
substltute his cwn views for the views of Congress and tha
Executive, or whether he reapects the separation of powers,
and so gqives appropriate deference to the Constitution and the
other two branches of governmeant. Judge Themas's record
indicates that he is not bent on imposing his personail
ideclogy; rather, he has displayed appropriate dafesrence to
the Constitution and toe the other Branches of the fedaral
government.

1. The Conatitytion -- Judge Thomas has written
opinions in a nuaber of cases involving “routine”
constitutional challenges to criminal convictions, and has
resolved those casss consistent with established

constitutional jurisprudanc-.“’ In addition, he was a

L' por examples of Judge Thomas's opinions addressing
conscitutional issces ralsed in criminal appeals, gegq United
States v. Poston, %02 r.2d %0, 98-99, 99-100 (D.C. Cir. 1%9%D)
{rejecting Sixth Amendment claim that defendant had
inetfective assistance of counsel because his substitute
counsel was chosen only a day before trial began and rejscting
Fifth Amendment claim that dsfendant was improperly induced to
waive his right againet self-incrimination by unfulfilled
promises of the police); United States v. Harrison, 931 PF.2d
63, 69~71 (D.C., Clr. 1991) (rejecting Fifth Amandment claim
that defendant had been deprived of his right against aslf-
incrimination based on conduct of co-defendant's counsel};
{contlnged...)
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member of the panel 1n Action for Children's Televisjon v.
FCC, 933 F.2d 1504 (D.C. Cir. 1991} ("ACT II")., which
unanimously vacated on First Amendment grounds an order of tha
Fedural Communications Commission {"FCC") prohibiting
complately broadcasts of indecent sateria)l W

The FCC order reviewsd in ACT 1] was prooulgated
after a virtually ldentical order had been vacated by the D.C.
circuit in 19898.% In the 1988 case ("ACT 1"), the court
had remanded the order to the FCC with instructions to
egtablish safe-harbor time periods during which indecent
material could ba broadcast. Before the FCC could respond to
the remand instructlions, Congress passed leglalation requiring
the FCC to enforce its ban on lndecent material 24 houre a
day.® The FCC complied with the Congressional mandate, and
a varlety of patltionears once again sought review.

Despite the popularity of a 14-hour ban both Ln

Congrass and in the Admlnletration, the court (Lln a decislon

/¢ . .continued)

United States v, Halliman, 923 F.2d 673 (D.C. Cir. 1991)
(affirmlng dlstrict court's cefusal to suppress evidence thet
defandant claimed was obtalnsd by a warrantless ssarch In
violation of tha Fourth Anendment).

%  pecause Covington & Burllng represented Post-Hewswesk
statlons, Inc., we wlll not comment on the merite of the
decision.

B cgee Actlon for Chlldren's Television v. FCC, 832 F.2d
1332 (D.C. Cir. 1968) (hereinafter ACT 1).

d Pub. L. Ho. 100-459, § 608, 102 Jtat. 1128 {1988).
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writcen by Chief Judge Mikva and joined by Judge Thomas)
reiterated its position in ACT I that a ban on indecent
material {as opposed to obscens material) was unconstitutional
in the absance of safe-harbor cime perioda. According to the
court, "tha judiciary [may not] ignore its indspendent duty to
check the constitutional excesses of Congrasa.'d¥ The court
renewed itm instruction to the FCC to davelop appropriate safe
harbors and again remanded the ordar.

1. The Congress -- Judge Thomas has more frequently
baeen called upon to interpret and enforce the constitutional
will of Congrese. He has proven himself to be a careful
interpretar of atatutes, employing the traditional judicial
tools of statutory lntarpretation., Thera is no evidence that
Judge Thomas allows his own perscnal policy views or any bias
to interfers with the faithful interpretation of
constitutionally-promulgated statutes.

Perhaps the best example of Judge Thomas's deference
to the will of Congress ls QOtig Elevator Co. v, Secretary of
laror, 921 F.2d 1285 (D.C. Cir. 1990). As described sarlier,
that case raised tha gquestion of whethar an indspendent
contractor that performed malntanance on an underground mine
elevator was subject to tha safety requlation jurisdictlon of
the Secretary of Labor under the Federal Mine Safaty and

Health Act ("FMSHA"). Although Judge Thomas's opinion for tha

& ace [1, 932 P.2d at 1509-10.
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unanimous court found it unnecessarcy to decide whether ;h-
court muat defer to the discration of the SJecretarcy in
interpreting her statutory juriadiction (see the discussion
above in I1.B at pp. 18-20), the opinion did uphold the
Secretary's jurisdlctlon under the FHSHA.

Judge Thuomas reached this conclusion by relying on
the plain mesaning of the statutory language and by rejecting
point-by-point the varicus arguments of the petitioner to
avolid that meaning. On ite face, FMSHA gives the Secretary
jurisdiction to regulats the health and safety of employees
working for “"any independent contractor performing services or
construction” at a mine.i’ The petitioner did not dispute
that it fell within this definition read literaiiy; howsver,
it arqued that Congresa had not intended the language to be
read as broadly as the literal language provided. Rathar,
acceording to tha petiticner, the statute gave tha Secretary
jurisdiction only over independsnt contractors that operate,
control, or supervise a mlne.¥ The patitloner's arguaent
was based on tha giusdem gensria doctrine of statutory
construction, on precedent in other clrcuits, and on the
policy argusent thet providing the Secretary with broad
jurisdiction under FMSHA would creats confusion between that

8  goe 921 r.2d at 1286, gquating 30 U.3.C. § BO2(d) (1993).
2 921 r.2d at 1299.
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act and the Occupational Safaty and Health Act, 29 U.S5.C.
§8% 65178 (OSHA).

After careful analysis, Judge Thomas rejscted each
of the pecitioner's arguments. First, he noted that the
petitioner’'s glusdem generis analysis was based on a
misconatruction of the doctrine and stated that, properly
construed, the doctrine did not warrant & narrowing of the
Secretary's 1urlld1ccion.*” Second, Judge Thomas's oplnicn
helid that the petitioner's rafersnces to cases in other
circuite either misconstrued those precedents,¥ or wers
unpersuaulvu.ﬂf

Finally, Judge Thomas rejected the petitioner's
policy arguments.®’ while noting that the Secretacy had
argued that, rather chan eliminating confusion concerning the
overlap batween the Mine Act and the OSHA, the petiticner's
interpreatation of the Mine Act would increase confusion, Judge

Thomas found it unnecessarcy to resolve the dispute. “Congress

W 1d. at 1289.

4 14, at 1309-90 ("we find Otis's reliance on BEational Sand
misplaced”), referring to National Indus. Sand Ase'n v.
Marshall, 601 F.2d 589 (3d Clr. 1979).

% 931 r.2d at 1290-91 {stating ther legislatlve history
cited by the Fourth Circuilt to suppert lts decislon to narrow
the Secretary's jurisdiction was too amblguous to ralse any
doubt that Congress intended what the plain language of the
statute states), referzing to Old Dominion Powar Co. v.
Donovan, 772 F.2d %2 (4th Cir. 1%88).

& 921 F.24 at 1291,
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hag written [the FMSHA] to encompass 'any independent
contractor performing services at a mine' (emphasis

LTS

added} ."= Accordingly, Judge Thomas deferred to Congress's
stated intent even {n the face of arguuents by busineas that
such a result repressnted bad policy.

3. The Exscutive (including administratjve
agenciss) -- On a number of occasions, Judge Thomas has
confronted the need to defer to the discreticon of agencies in
carrying out their congressionally-mandated duties. While
Judge Thomas has recognized that there are limite to that
deference, he haa faithfuliy recognized that it is tha
conatitutional duty of the Execytive Branch to execyte the
law.

For example in Buongiorne v, Sullivan, %12 F.2d 504
(D.C. Cir. 1990), Judge Thomas, writing for a unanimous panasl,
upheld an action by the Secratary of Heaith and Human Services
against a challenge by a recipisnt of Natlonal Health Service
Corps medical school scholarships. In return for receiving
schelacship money, Dr. Buonglormo agresd sither to serve two
years in a medically understaffed location designated by the
Corps or t0 pay & penalty equal to three times tha value of
his scholarship, plus interest. Wwhen Dr. Buongiorno completed
his medical residency, the Corps assigned him to serve in the

Indian Health Servlce in Oklahoma or Arizona. Dr. Buongiorno

W o1q,
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immediately applied for a wajiver from his agresement, based on
his wife's medical condition, but the Corps requested that he
demonstrate an inabllity to pay the penalrty for fallure to
sarve.

The issue for decision was whether the statute
establishing the scholarship program parmitted the Corps to
require a walver applicant to demonstrate an inability ce pay
the panalty in addition to an inabilicy to perform the medical
gervicea without extrems hardship. The district court held
that the Corps’ rasgulations were invalid in requiring proof of
both conditions. The Circuilt Court vacated the district
court'a judgment as incocnsistent with the requiremsnta of the
Supreme Court's decision in Chevron that the court must defsr
to an agency's expartise unlass the agency's regqulations are
not based on a permissible construction of the statute. Id.
at 508-09. Accordingly, Judge Thomas wrote:

Wers wa entitled to chooss betwean tha

partles' posltions, we could procesd to

1ist sach position's marits and demarlts,

and we might go on to decide that

Buongiorno has interpreted the statuta

more to our liking. Chayron, however,

tells um to gauge the Secretary's

intarpretaclon by its statutory parent,

and not to contrast it with an

interpretive rival.

Id. at sio0.%

w Judge Thomas's oplnion resanded the case to the Pistrict

for consideratlon of Dr. Bucngiorno's further arguasent that

the Sscrstary's actlions were arbitrary and caprlecicus. Id.
{contineed...)
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Another example of Judge Thomas's dafersnce to an
administrative agency is A/S Ivarans RAedsri v. United States,
1991 U.3. App. LEXIS 14963 (D.C. Cir. 1991) (Ivarans LI},
which Judge Thomas authored for a unanimous panel. JIvarang I
involved an i{nterpretation by the Federal Maritime Commisslon
{"FMC") of a "pooling" agreement that had been entered into by
competing maritlme shippers plylng betwwen the United States
and Brazil (called the "Atlantlc Agreament”) and that had been
filed with the FMC pursuant to the Shipping Act of 1984, 46
U.S.C. App. § 1704(a). In attempting to resolve a dispute
that had arisen among shippers as to whether a certaln class
of ghlpments was covared by the Atlantic Agreament, the FMC
declined to defer to an arbitrated resolution of the diapute.
The FMC concluded that, becausse the Atlantic Agreement was
gllent, the class of shlpmonts were not covered {and thus ware
not afforded antltrust lomunity).

In his opinion for the court, Judge Thopas first
reiterated tha court's holdlng in Iyazana I that the FMC
retained jurlsdiction to resolve the dispute notwithatanding

an arbitretion proviaion in the agruunt.w Judge Thomas

W, . .continued}
{ Commmunity for Creative Non-Violance v. Lujan, 900 F.2d
992, 998 (D.C. Cirxr. 1%90)).

5 tn [varans I, the D.C. Circuit had rejected the
petitioner's agreemsnt that an arbitration provision in the
Atlantic Agresment divested the FMC of jurlsdiction to hoar
tha dispute. S¢g A/S Ivarans Radsrl v. United Statas, 993
F.2d 1441 (D.C. Clx. 1990).



325

- 34 -
found it ratjisnal for the FMC not to defar to arbitration in
chis case because tha dispute involved only legal isaues that
had implicaticna for the public at large.i

Next, the court upheld the FMC's rescluticn of the
disputs, noting that the court "must defar to the agency's
reasconable conwtruction of the contract's terms. i/ Judge
Thomas speacifically applied the FMC's ruls of construction
that, since the Zhipping Act exempLs from the antitrust laws
all activity coversd by policy agrssmants, "[t]he contract
must clearly and specifically identify the particular
antlcompatitive activity in whlch a pacrty seeks to
engage . "1/

Yat another majority opinion authored by Judge
Thomas that reflects his wlllingness to defer to an agency's
congresglonally-mandated dlscreticn is Ciltizens Againast
Burlington, Ing, v. Busey.?’ 1In that case, the Federal
Aviation Adminlatraticon ("FAA") had approved a plan by the
city of Toledo to expand the Toledo Expreas Alrport. Tha

sxpansion was necessary ln order to enable Burlingtoa Alr

Ivarans II, 1991 U.S. App. LEXIS at n.3.
Id. at a.ll.
I1d. at n.13.

No. 90-1)73, 1991 U.S. App. LEXIS 11036 {D.C. Cir.
June 14, 1991).

E & & E
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Express to move its operations from ocutmoded facilities in
Fort Wayna, Indiana and to create a new cargo hub at Toledo,
The petition for review was filed by individuals and
groups representing users of a park that would be affacted by
the expansion of the Toledo airport. The petitioners sought
raviaw of the FAA's approval, claiming that in several
respects the approval did not fulfill the agency's obligations
under several f[ederal statutes and related regulationa. The
most significant objectlons related to whether the FAA had met
all the requirements of the Natiocnal Environmental Policy Act
of 1949 (NEPA).W
Judge Thomas began the majority's opinion by noting
that NEPA is an extremely important statuts protecting the
environment. MNeverthelaess, his opinion stressed that Congreas
opted to achlieve its goal of pressxving the snvironment not by
dictating subetantive results but by requiring that agenciss
adhere to certain procedural requirsments, most importantly
that they consider the environmgntal impact of proposed action
and of altsrnatives that could achieve the sama objectives.
Moreover, Judge TRORAS wrote:
[§)Just am REPA is not a green Nagna Carta, faderal
judges are not the barons at Runnymeds. Because the
statute directs agencies only to look hard at the
snvironmencal effacts of their decislons, and not to

take one type of action or another, federal judges
correspondingly entforce the statute by smsuring that

¥ pub. L. Wo. 91-190, 83 Stat. 833 (1970), codlfied as
amanded at 42 U.8.C. §8 4321-4370b.
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agencies comply with NEPA’s procedures, and not by

trying to coax ai’ncy decisionmakers to reach

cartain results.
with this as background, Judge Thomas's opinion carefully
considers all of the petitioners' objections to the FAA'S
alm:u:ct.wal.g'r

By far the most significant objection to ths FAA'S

approval resated on the claim that the FAA's Environmental
Impact Study (EIS) failed to consider all the alternatives to
expansion of the Toledo airport as regquired by NEPA. The EIS
studied only two alternatives in depth, expanding the Toledo
alrport as planned, or doing nothing. The patitloners argued

that tha FAA should have considered a nuaber of alternativas,

including expansion of other ailrporta, such as Burlington’s

W 1991 U.S. App. LEXIS 12036 at +9 (citation omitted).

e In addition to objections relating to KEPA, the majority
opinion also considered challenges based on tha PAA’s alleged
fajllure to adhere to the requirements of the regulations of
the Council on Environmental Quality {the CEQ); of sectlon
4(f) of the Department of Transportation Act of 1966, 4%
U.5.C. § 301(c); and of section 309(b)(5) of the Airport and
Alrway Improvement Act of 1982, 4% U.8.C. App. § 1108(b)(5).
Tha court found that the FAA had coaplied with tha atatutes.
In two respects, however, tha court found that the FAA had
failed to coaply with the CEQ regulations in preparing the
EI15. First, the PAA should have selected one of tha
contractors who prepared tha EIS, but its failure to do so did
not compromise tha “"objectivity and intagrity of the NEFA
process.” 1991 U.S8. App. LEXIS 12036 at *37. The court thus
refused to Lnvalidate the EIS on this ground alons. Second,
tha FAA should have raqulired the contractor to exscute s
disclosure statement to snaure ha had no conflict of intarest.
As a result, the court ordered the FAA to remedy Lts failure
and‘:: take approprlate action Lf the disclosure revealad a
contlice.
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existing facilicies at Fort Wayne.Y Indeed, Judge Buckley
wrote a partial dissent from the majority’'s holding that the
FAA fulfilled its cobligationa under NEPA, because he believed
that the FAA had failed to consider additional alternatives
that wers cpen to Burlingron.iV

Judge Thoman's opinion for the majority concludes
that "an agency bears the responsibillicy for deciding which
alternatives to consider Lln an snvironmental Llepact statement
[and] . . . [1]t follows that the agency . . . bears tha
reaponaiblillty for definlng at the outset the cbjectives of an
action."® fThe court want on to emphasize, Nowever, that
"(d]efersnce . . . doss not mean do:nancv."f”

Under this standard, the court approved the FAA's
definition of objectives, namely “launch(ing) a new cargo hub
in Toledo and thareby halping to fuel tha Toledo aconomy . &

Bacause of the excessive cost of alternacive axpensicns Ln

¥  In connection with the petitioners’ claims that tha FAA
should have considered alternstive geographlc sltes for the
cargo hub, Judge Thomas noted that "Congress has . . . wsaid
that the free markst, not an ersats Gosplan for aviatlon,
shoyld determins tha aiting of the nation's airports.” 1591
U.S. App. 12038 at #2].

i coe id. at *53-%66. Judge Buckley's dissent is discussed
further balow.

% 1991 U.8. App. LEXIS 12038 at *13-+18 (citations
omitted).

W 14, at *15.
W 1d, at *23.
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Tolado, and bacause building a cargo hub anywhwre outside of
Toledo would not fuel Toledo's economy, the court held it was
reasonable for the FAA to consider only the options of
pursuing the plannéd expansion of Tolado Expreas Airport or
doing nothing. Judga Thomas concluded

"{w]e are forbidden from taking sides in the

debate over the merits of developlng ths Toledo

Express Alrport; we are required instead only

to confirm that the FAA has fulfilled its

statutory obligationa. Events may someday

vindicate [petitionar's] belief that the FAA's

judgment was unwisa. All that thls court

decides todﬁy is that the judgment was not

uninformed.

These examples indicate that Judge Thomas is careful
not to let his own views intearfere with the congressionally-
mandated discretion of the Exacutive Branch and administrative
agenciea. Naverthelass, they alse Lndicate that Judge Thomas
recognizes that defersnce is not the same as, in Judge
Thoman's word, “dormancy"” (l.se., an abdlcation of tha judge‘s
constitutional responaibilities). As explained above, aven

while rejecting most of the objections to the EIS at Laasue in

£ 1991 U.S. App. LEXIS 12036 at *28 (citations omitted).
In his partial dissant, Judge Buckley atated that the FAA
should have considered in its EIS alternative locations for
the cargo hub and should not have deferred to Burlington's
chalce of Toledo over the alternatives. Judge Buckley
admitted that his difference with the majority related not to
a differsncs in view concerning the relevant law but rather to
the fact that he read the goal stated by the FAA in the EIS
differently from the majority. 3Jes id. at *33.
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Busey, the majority ordered the FAA to remedy its failure to
satisfy a requirement in the CEQ ragulations.®

In a concurring opinion in Tennesseg Gas Pipeline
Co. v. FERC, 926 F.2d 1206, 1211-14 (D.C. Cir. 199i), Judge
Thomas indicatad that in some cases the conduct of an
administrative agency may be 3o egregious that a court is
warranted in taking unusual steps. In that case, the D.C.
Clrcult for the second tlme disapproved and remanded a Federal
Energy Requlatory Commission (FERC) ordar thet without proper
justificatlon established a rate of raturn for the
petitioner'a pipeline that was inconsistent with FERC
precedant. Judge Thomas concurred in the sscond remand;
howaver, he saverely criticized FERC's conduct, particularly
in light of the previous remand.

In his concurrance, Judge Thomas stated that he was
tempted to grant the petitioner's request to allow the court
itself to establish the rate of return thet ssesed to be
compalled by FERC pracedant. Despite Judge Thomas's obvious
frustration with the FERC's conduct, however, he ultimately
concluded thet the unusual remsdy of the court ltself deoing
the adainistrative agency's job was unwarranted because
"legltimate corcerns about judicial overrsaching alvays

militate in favor of affording the agency just ons mors chance

w 3as footnote 57, BUDIA.
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to explain its dacision."®’ Navertheless, Judge Thomas
indicated that there could be exceptions to this rule, even if
they were llkely only "once-in-a-decade" evencs.V
D. Judge Thomas Has Shown Support For Socliety's Right
To Protect Itaelf From Criminals, But At The Same

Time Has Been Sensitive When The Rights Of Criminal
Are V

The largest single category of decisions by Judga
Thomas involvea appeals from criminal convictions. Judge
Thomas has ghown himeelf to ba in the gainstream of the
judiciary in handling such appeals. Judge Thomas's opinions
address a broad range of the issues raised by criminal
defendants who seek to overturn a jury verdict including
challenges to the sufficiency ¢f the avldonce,‘“ appeals of
a trial court's denial of a motion to sever, sxceptions
basad on the Federal Rules of Evidence to the trial court's

refuaal to exclude evidence, and challenges to the legal

& 926 F.2d at 1214.

L1 id.

& Unlted States v. Rogers, 918 F.2d 107, 114 (D.C. Cir.
1990); United States v. Poston, $02 F.2d 90, 93-%6 (D.C. Cir.
1330},

W  ynited States v. Harrison, 931 F.2d €%, 67-7T1 (D.C. Cir.
1991); Leng, 905 P.2d at 1540-61.

8 59 Rogers, 918 F.2d at 109-13; United States v. Long,

905 F.2d 1572, 1373%-80 (D.C. Cir. 19%0). In Rogers,

Thomas guotes United Scates v. Moore, 731 r.1ld 983, 989 (D.C.

Cir. 1554), stating that "‘[t]he language of [rule 403] tilts,

a8 do the rules as a whole, toward the admission of evidence

in <¢lose cases. . . . [T]he balance should generally be struck
{continued...)
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sufficiency of jury instructions.® In all of the appeals

but cne, for which Judge Thomas wrote for the majority, he
voted to affirm the conviction.

Judge Thomas has also had to resolve a number of
constitutionally based challenges to criminal convictions.?
For example, in United States v, Halliman, 523 F.2d 873 (D.C.
Cic. 199]1), Judge Thomas wrote the opinion for a unanimous
panal affirming the trial court's denial of the defendants’
motions to suppress svidence (primarily drugs) on Fourth
Apandment grounds. The case involved an effort by the D.C.
police to shut down a cocaine trafgficking scheme baing
oparated cut of a hotel. The hotel management tipped off the
police. A background investigation corrcborated the tip and
aestablished the identity of the suspects. After the suspacts
changed hotel roome (28 they had done repeatedly in the past
in an attempt to evade police detection), the police obtalned
a warrant to search the new rooms, besed on trace flndings of
narcotics in the rooms that had besen vacated.

When the pollce arrived at the hotel, theay learnsd

that one of the suspects had rented an additional roca not

& . .continued)
in favor of acmission when the evidence indlcates & cClose
relacionship to the event charged.' (footnotes omltted)."” 918

F.2d at 211.

w United States v. Whole, 913 F.2d 1401, 1483-8% (D.C. Cir.
19%1).

I/ gee the cases discussed at footnote 69, AUDCA.



333

- 42 -
liatad on the warrant. Rather than delay their exsecuticn of
the search in ordar to obtain a new warrant, one of the police
knocked on the deoor to the room and requested permission to
search it, In response to the knock, the suspect began
flushing druge down the tollaet; hearing the tollet, the
officer broke Lnto the rocm, found cocaine in plain view, and
subdugd the defendant. Believing that the suspect
sybaaquently gave his permission to a further search of the
room, the police discovered adajicional evidence. When the
suspect later refused to verify in writing that he had
authorized the asarch, the police suspanded their activitles
in order to geek an emergency search warrant, which they
obtained shortiy thereafter.

The court of appsals heald that the actions of the
police did not violate the Fourth Amendsent and that the trial
court therafore had properiy aAllowed tha svidencs to be
prasented to the jury. Citing numerous precedents, Judge
Thomas firet noted that once tha police had reason to belleve
that tha suspect was destroying svidence, the “sxigent
clrcuastances” doctrine justified the police’s initial entry
into the rooa.W Drugs in plain view in the rooa were
therafore properly salzed.

Judge Thomas's opinion went on to conslder tha
admingibilicy of the evidence thet was not in plain view and

W 933 F.2d at 978-80.
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that was found befors the police obtained the emergency search
warrant. The court noted that the subsequent warrantless
search of the room was not proper without the suspect's
authorization. HNeverthelesa, the police subsequently obtained
a search warrant for the room based on information unrelated
to the unauthorized search; consequantly, Judge Thomas's
opinion held that the evidence found in the room was properly
admitted under the independent source doctrine.id’ In suam,
Judge Thomas's opinion in Halliman is a model of careful
analysis leavensd with common sense, which protected the
public's interest in truth in the courtroom while adhering to
precedants defining the constitutional rights of the accused,
Even though most of Judge Thomas's opinions have
affirmed criminal convictions, he has authcored an opinion
reversing a conviction in Upited States v. Long, 903 F.2d 1572
{D.C. Cir. 1990). The police hed arrested Long in an
apartment that coantained & variety of drugs and drug-reiated
paraphernalia. In addition, the police found & gun partially
concealed in & sofa in a part of the apartment that was
asparated from the area in which Long was arcested. At trial,
the jury convicted Long both of drug possession charges and of

"using” a firearm Ln connection with a drug offense. Long

W 14. at 680-Bl. Judge Thomas's opinion also affirmed the
trial court's refusal to suppress the adaiesion of the
quantity of cocaine found on the parson of another suspect who
approached the hotel roomas during the course of the police
search. Jd. at 981-82.
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neither owned, rented, nor lived at the premises where ha was
arrasted, and the government cffered no evidence that Long was
aware of the qun's presence.

The court upheld Long's conviction relating to drug
ponseseion;d’ however, the court reversed his convictlon for
the firearms violation.? Judge Thomas first stated that
*[(o]verturning a jury's determination of guilt on the ground
of Lnsufficient evidence is not a task we undertake lightly
[becausa)] . . . we owe tremendous deference to a jury
verdict."® Nevertheless, a court cannot “fulfill [ita)
duty through rote incantation of thesa principles . . . [but}
must snsure the svidence . . . is suificient to support a
verdict as & matter of law. i Taking this duty seriously,
the court held that given the lack of evidence that Long knew

of the Qun'a existence, much less touched it, "[t]here was no

W 903 F.2d at 1579-01.

B/ 14. at 1379-79. Long had been charged with violating 18
U.S5.C. § 924(c}{1), which provides in part that it is a
federal crime to "usef] or carr[y] a firearm ... during and in
relation to any . . . drug trafficking crime.” In additlon to
ovarturning Long's conviction for the federal firearms
offanse, Judge Thomas's opinlon also provided the other
defendant with an opportunity to corrsct an otherwise fatal
deficlency in her notice of appsal. Sge 903 F.2d at 1374-73
{diacuseed above at pp. 23-24).

®  Id. at 1%76.
pi g m.
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evidence ... that tha firearm was ever sither actually or
constructively in Long's possession.*

Judge Thomas noted that the word "use" Ln section
924{c)(1) "has been loaing its conventional, active
connotation for some time."? In the circumstances of
Long's conviction, to hold that Long "used" the firearm "would
be to concede that the word 'use' has no dlscernible
boundariss."® Judge Thomas noted the impropristy of such a
concesslon, especially in the context of the conatruction of a
crimlnal statute. Morsover, the court found all the capes
cited by the government to support its expansive definitlon
were inapposite since all those cases, unllke Long, lnvolved
at least scme evidence of a nemus between the defendant and
the firearm that the dafendant allegedly possessed.W g
the court summarized its holding, “we reverse Long's
convictlon because the government failed to adduce any
pvidance suggeating that Long actually oF conatructlvely

possesssd the revolver, '@

w  qa,
hi 4 id.

% 14. at 1877.

W 14, at 1577-70 (swphasls Ln origlnal}.

W  Id. at 15768. Judge Sentelle filed a partlal concurrence
claiming that "“[o]n the present facts, the government did not
offer evidence of possession 9p any other evidence that Long
had used the firearm.” [d. at 1982 (emphasis In original). As
{continued...)
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Judge Thomas's majority opinion ie an example of an
affort to bring order out of chaos and to ensure that the
original meaning of a criminal statite does not get stretched
beyond recognition over time. It does not, howaver, repressnt
an aversion to upholding a conviction under the firearms
gtatute in the appropriate circumstances. Indaed, in his
subsequent oplnlon for a unanimous panel in Unjited States v.
Marrison, 931 F.2d 6% (D.C. Cir. 1991}, Judge Thomas upholds a
conviction under the sams statuts based on the defendant’s
constructive possession of a gun. In Marrissn, the court
affirmed the conviction of a defendant who was present in a
van being used to traffic narcotics. The defendsnt was
woaring a bulletproof vest but did not have A gun. The two
other occupanta did possess firearms and there were two loaded
clips of ammunition plus weapons magatines in che van. Under
theee circumstances, Judge Thomas's opinion hsld:

Since drug dealers are hardly known to be lronically
disposed {as evidenced by ths weapons, wespons
magazines, and amsunition recovered in this cass),
the jury could reasonably have inferred thar whan
and if Butler was shot at, he would sither use cna
of his confederates’' gqura to sheot back, or alse
instruct one of them to do so. It could have

inferred, in other words, that Butler knew ha had
‘sone appreciable ability to quide the density’ of

Wy, .. continued)

a4 result, according to Judge Sentelle, thers was no nead to
articulats a "technicel rubric of possession.” Jd. M J
Thomas points out in the majority opinion, however, since t
governsant balieved there was svidence of "posseseion,™ Lt was
indeed nacessary for the court to articulate “vhat it nsans to
‘use’ & gun.” Id. at 1379.
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the weapons, 'some stake in them, scmas power over
them.' That ias sufficie to establiah constructive
possession as to Butler.

E. Judge Thomas's Judicial Record Reveals His Abjility
Intelligently to Resolve Complax and Important Issues of
[ W_a

Most of the public debats about a jydicial
candidate’'s qualifications understandably focuses on how the
candidate handles 1ssuess of great moment to cltizenry, such as
constitutional controversies, the rights of the criminally
accused, and separation of powsrs. As the foregoing
demonastrates, Judge Thomas has establishad that he can
successfully handie such issues. That shouid not be the end
of the debate, howaver. The way in which & justice handlea
the seemingly more mundane matters, including civil procedurse,
contract interpretation, commercial law, and general businesa
regulation in the area of tax, antitrust, and aecurities laws,
can have jusat as profound an lmpact on the lives of Asericans.
The ability to deal effectively with such issues, of courss,
requires a justice to be learned in the law. Perhaps squally
importantly, however, a justice also sust be able to mort
through complex sets of facts, to master non-legal discipiines
auch as sconomics, accounting, and financial theory, and to
appreciate the practical consequsences of his or her decisione

on individuals, businesses, and the sconomy as a whole.

8 g31 p.2d at 73 (citations ocaltted).
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Ax we have already described, Judge Thomas's
background, particularly his smployment in the laegal
department of one of this country's largest corporations,
should provide him with a particularly ralevant perspective aon
such issues. While on the D.C. Circuit, Judge Thomas has
written gseveral panel decisions in cases involving complex
issuem of business reqgulation which csrried significant
financial consaguences for the litigants. Judge Thomas's
opiniona in those cases reflect inteiligencs, comuon sanse,
and an appraciation for esch dacision's practical
consequences. Moresver, his opinione in the Alpo and paker
Hyghes csses, discussed below, made » significant contribution
to the law of unfair competition and antitrust, respectively,

First, however, we describe Judge Thomas's majority
opinion in Western Marviand Co. v, Hagbor Ing. Co., 910 F.2d
960 (D.C. Cir, i9%0), in which Judge Thomas redolved a rather
arcana dilesmms involving questions of clvil procedurs and
federal jurisdiction in a complex insurance dispute. In that
case the district court had dismissad twe actions brought by
railroads sgainst their insurance carriers to eatabiish
coverage for asbestos-relstad claime by ralircad employees.
In the firet of the two cases, three rallroads susd forty
insurers. In the second case, Western Maryland Railway Co.,
tha subsidiary of one of the three plaintiff rsllrosds in the
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firat action, sued nine of the forty insurance carriera that
were defendants in tha firat action.W

The lnsurance companies argued that asbestos-related
claims were subject to overall pollicy limits applicable to
occupational diseases and that the aggregatd sum that could be
recovered by the four railroads was tharefore limited to the
maximum overall amcunt avallable under the policies for
occupational diswases. Accordingly, the inaurance carrisrcs
claimed, all four rallroads should be required to join Ln a
aingle action because they were claimants to a single, limited
fund. If the rallroads were permitted to sue the lnaucers in
separate actions, the insurers argued that they might be
subject to muitiple recovery or to inconslstent findings
regarding whether the cccupaticnal disease limitation in fact
applied. Thus, in the insurance companies* view, all the
railroads should be raquired to bring only ona lawsuilc. Id.
at 962-63,

At the sams time, tha insurance coapanises argued
that joining Western Maryland's claim with the action brought
by the other three railroads was not tfeasible. Western
Maryland was incorporatad in the same state as some of the
insurance companies that were defendants in only the firac
case. If Westsrn Maryland were made a plaintiff in that case,

the district court would lose diversity of citizenship

& 910 P.2d at 961-62.
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jurisdiction over the entire controversy. As the carriers
pointed out, a federal court's authority under 18 U.3.C.

€ 1332{a) to hear =muikts between "citlizens of different States"
requires that @ach plaintiff be from a state differsnt trom
sach defendant's state. %

Judge Thomas's opinien for A unanimous court took a
very practical approach to tha Lssuas, allowing the clalms to
proceed without axposing the insurance companies to a
gubstanclal risk of incurring inconslstent obligations.

First, Judge Thomas held that since both suits were panding
bafora the same district court, the judge could guarantes that
the ingsurers’ total liabllicy in the two cases did not excesd
any aggregate limits that might uitimately be found to apply.
Second, Judge Thomas noted that the railroads had concaded on
appeal that 1f the occupational diseass limitations did apply,
their overall recovery would stop at the aggregate limjts.
Judge Thomas held that this concession would b binding on the
railiroads when the case was returned to tha district court,
and they would be prohibited from taking a different approach
to damages in the lower court,®

The ¥egtern Marviand opinion provides evidence that
when consistent with the rule of law, Judge Thomas is willing
and able to flnd solutions to permit cases to go forward and

9 1d. at 963,
W 1d. at 963-44,
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to ba daecided on thelr merits, rather than on narrow

procedural grounds., Moreover, the Western Marvland opinion ia
a further exampla of Judge Thomas's ability to bring a

considerable breadth of legal wisdom and sound common senss to
bear on a complex body of legal rules.

While Judge Thomas's decision in Western Marvliand
demonstrates his abllity to resolve apparent procedural
obstacles to the resolution of complex commercial disputaes,
two other opinions by Judge Thomas raflect his ability to make
significant legal contributiona to ilmportant areas of business
regulation. First, in Alpo Petfoods, Inc, v. Ralston Purina
Co,, 913 r.2d 999 (D.C. Cir. 1990), Judge Thomas wrote an
apinion for a unanimous panal in a case involving cross clains
batwaen pat food producers for false advertising under the
Lanham Act, Tha casa ia particularly noteworthy becauss of
its carsful and comprehensive discussion of the appropriats
way for courts to measure damages in cases of false
advertlsing.

In Alpo, the trial court had found that both Alpo
and Ralston violated the Lanham Act by making false claims
about their products -- without any credible scisntific basis,
Ralston had claimed that its dog food ameliorated the effects
of canine hip diseass (CHD), and, ln retallatlion, Alpe falsely
clalasd that vetsrinarians preferred its product "1 to 1" over

Ralston's product. The district court awvardesd damages to Alpo
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approximately equal to Ralaton’s profits from sales of its
product during the period that the advertising was rcun, plus
attorney‘s fees. Ralston was awarded only its attorney's faeea
and no damagas because the district court found that the
magnitude of its wrongdoing far axceeded that of Alpo's.
Finally, the district court entered an injunction requiring
Ralston to pre-clear any claims relating to CHD it intended to
make with the court. The court subssguentiy detarnined that
the injunction applied evan to scholarly articles written by
non-Ralston sclentists which did not refer to Ralston
products, and i1t threatsned Ralston with contempt for stating
in a professional journal that it disagread with the district
court's ruling and planned to appeal.

The D.C. Circult reversed the damage award to Alpo,
finding that a proflt-based award was appropriate only where
the Lanham Act viclation was willful and in bad faith, and
Ralston's conduct was negither. It also requirsad the district
court to detarmine whether Ralston suffesred damages, findlng
that the Lanham Act did not authorlze a court to deny monetary
relief whare a violatlon was found, and it narrowed the scope
of the injunction.

In decidlng this caas, Judge Thomss was required to
analyze the purposs of the Lanham Act and o compare remsdies
avallable in othar, related unfair trade casss (such am

tredemark infringement actions) in ordar to chooses among
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competing remedjal theories -- yiz., whether the Lanham Act is
intended to punish the violator even if the violation is not
willful; or, if noc, whether it is intended to compensate the
disadvantaged competitor, or to require the violator to give
up its ill-gotten gains, aven If those gains far exceed the
detriment suffered by its compatitor.

In the ywar since Alpo was decided Judge Thomas's
opinion has been cited as one of the leading cases
interpreting the Lanham Act in numsercusa legal semlnars,
Morsover, Judge Thomas's resclution of the ilssues involvaed in
AlDg was mo thorough and convincing that counsel for Alpo
{which had its 310.4 million damage award reversed) has
praised Judge Thomam's opinlon for its clear and thoughtful
discussion of the law.®

Finally, in United States v. Baker Hughes Inc.., %08
F.2d 981 (D.C. Cir. 1990), Judge Thomas wrote for a unaniaous

u/ Some persons have suggested that Judge Thomas should have
disqualified himself from deciding this cases becauss tha
family of his friend and former boss, Sen. Johm Danforth,
holds shares of Ralston stock and is represented on its board
of directors, and that his tfajilure to do so was lmproper.

Both Frofessor Geoffrey C. Mazard, Jr., who is often regarded
a8 the premier expert on legal sthical matters, and Professor
Ronald D. Rotunda, als¢ an sapert on sthical mattera, have
opined that there was no impropriety on Judge Thomas's part in
failing to disqualify himself and that indeed it would have
been inappropriate for him to do sao. 3aa Appendix {lettsrs
from Geoffrey C. Hazard, Jr. to C. Boyden Gray {(July 37, 1%9%1)
apd from Ronald D. Rotunda to C. Boyden Gray (July 26, 1991)).
We also note that Alpo's counsel, who was aware of Judge
Thomas's relationship with Senator Danforth during the
lltigation and did not object, has publlcly cslled claims that
Judge Thomas should have disqualified himself “frivolous.”
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panal atfirming the diatrict court's denial of the U.S.
Department of Justice's request for an injunction prohibiting
& merger, The merger involved a 1989 proposal by a Finnish
manufacturer of hydraulic underground drilling rige to acquire
the businasa of a French manufacturer of thd same type of
drilling rigs. The govarnment sought to block the merger on
the ground that it would create a dominant firm and would
significantly increase concentration in a highly concentrated
market in violation of section 7 of the Clayton Ack, 1% U.S5.C.
§ 18.

District Court Judge Gerhard Gedall denied the
government's request for an injunction after a hearing.?
In his opinicon, Judge Gesell found that, based on the marging
partias' market shares, ths government had made a prima facie
ghowing that the merger violated section 7; howsver, other
factors, Including queations about the reliability of the
government's market share statistics, the defendant's ability
to exercise markst power given tha existence of » few, large
sophisticated customars, and, most importantly, the likelihood
of new sntry, sstablished that, on balance, the merger on
balance did not violate the law. As Judge Gesell explained
his decision, "while competition ims likely to b lessensd
imnediately 1L the proposed acquisition is completed, long-
range prospecta in the market, while uncertain, are favorable

¥ 131 r. supp. 3 (D.D.C. 1950).
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to new entry which will ensure continued vigorous
competition."“'

The government appealed, arguing that Judge Gesall
had employed the wrong legal standard in svaluating the
evidence offersd by the defendants to rebut the government's
BLima facls cass. The government arguad that “"as a matter of

law, mection 7 defendants can rebut a prima facie case gnly by

a slear showing that entry into the market bv competitors
woyld be gquick and effective.”™ In rejecting on behalt of

the court the legal satandard proposed by the government, Judge
Thomas stated that the standard “is devoid of aupport in the
atatute, in the case law, and in the government's own Marger
Guidelinas. ¥

In a careful and clear articulatlon of section 7
law, Judge Thomas explained why the court could not adopt the
standard. Flrat, the court noted that the government's
implicit propositicn that only evidence of new entry cen rebut
a prima faclg case was flatly inconsistent with the Suprena
Court's seminal decision in ypited States v, General
bynamics.™ Moreover, the court noted thet it is now

731 F. Supp at 1ll.

908 r.2d at 993 {emphasis in original).

Id.

418 U.S. 486 (1974) (rejectilng ths government's prima

tfacie cass on the ground that evidance indicated that market
{continued...)

E R BB
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"hornbook law” that a variety of factors can rebut a grims
facie showing basad on market sharesi’, and that even the
government's Marger Guidelines recognize this.Y pespite
the clear waight of authority concerning the relevance of
factors other than antry, according to Judge Thomaa's opinion,
the government's arguments on appeal ignored several non-entry
related factors that .Judge Gesell had ralied upon in rendering
his decision: the "misleading” nature of the government's
macket share statistics and the sophistication of the
customers .

Second, the court rejacted the government's proposed
“Qquick and effective” standard for avaluating entry as "novel
and unduly onerous."® The court again noted that thers was

no support Ln the case law for thea government's standard and

that the one case, ¥Waste Management, cited by the government

W,..contlnued)
share atatistics wers an unrellable predlctor of the mearging
flrm's future competlitive significance).

W 908 r.2d at 985, giting P. Areeda & H. ovenkamp,
Anticrupt Law 1Y 919, 920.1, 921°, 91%°, 934', 931%', 939
{Supp. 1989)}; H. Hovonkaup.

Law § 11.6 (1983); L. sullivan, Handbook of the Law of
ADLltIust § 204 (1977).

by 908 F.2d at $85-86, citing U.S8. Dep't of Justice, Nerger
Guidelines §% J1.21-3.3 (June 14, 1984).

% 908 F.2d at 966.
B 14. ar 987.

56-272 0 - 93 - 12
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provided no support for the government's arguments.®’ The
court noted, mareovar, that the proposed standard was
unattractive becauge it ia inflexible, "overlooks the point
thac a firm that paver enters a given market can nevertheless
exert competitive pressure on that market,” and the meaning
the government intended by the term, "quick and sffective,"
was unclear.®’ Raviewing tha evidenca of entry that the
district court relled on, Judge Thomas found "no error" in the
lower court's findlng that the prospects for entry would
"likely avert anticompetitive effects" from the Iﬂerger.ﬂ"‘r
Third, Judge Thomas's opinion determined that
requiring the defendanta to make a "clear” showlng of the
likelihood of entry in order to rabut the government's prima
facie case bazad on market shares would result Ln an
impermissiblea shifcting of the government's ultimate burden of

proof to the defendants.i®’ Jydge Thomas's opinion

¥ 1d., glting United States v. Waste Nanagemsnt, Inc., 743
F.2d 976 (2d cir. 1984). As Judge Thomas's opinion points
ocut, the Becond Clrcuit in Waste Management, on the basls of
svidence of likely new entry, ceversed a district court
decision enjolning the merger.

¥ 14, at 987-88 {emphasis in the original).
¥ 14. at 989,

W 14, at 991 (requiring "evidence ‘clearly’ disproving
future anticompetitive effects® entails esssntially persuading
"the trier of fact on the ultimate issue in the case . . .[and
a)bsent express instructions to ths contrary, we are loath to
g:g::t from settled principles and ispose such a hsavy

en*
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recognized that dictum in some Supreme Court decisions from
the early 15605 suggeated that defendants must make a “"cleag"
showing in order to rebut a prima facle case. @
Nevertheless, Judge Thomas's opinion correctly noted that
subsegquent Supreme Court decisions from the 1370a did not
repaat the esarlier dictum and instead recognized that
concentration statistica had proven not to be ae Accurata an
indicator of anticompetitive mergers as the Court thought when
it first articulated the dictym.l% Moreover, requiring a
clear gshowing by the defendante would put too much emphasis on
market shara statlatics and, as Judge Thomas pointed out, it
would be contrary to the governmant's own admsonition against
“slavish{) adhere{nce]"” to such statistics. ¥

The appellata court's decision in Paker Hughes is a
good example of syntheaizing a substantial body of business
reguiation law, applying principles from a non-legal
dimscipline {in this case economics), and sorting through

complex facts in order to write a thoughtful opinion. The

W 14. at 989-90, giting United States v. Philadelphia Ner'l
Bank, 374 U.S. 1321, 361 (1963); United States v. Von'a Grocery
Co., 384 U.S. 270 (1955); United States v. Pabast Brewing Co.,
g4 U.S., 546 (1948).

2/ cgq 908 F.2d at 990-91 collecting the decisions. The
most important Supramse Court decision in this line is Ganeral

Dynamics Corp., supra n-9%92.

W 14, at 992 n.13, quoting Department of Justice statssant
{explaining the 1984 revision of the Werger Guidelinss),
teprinted in ¢4 Trade Reg. Rep. (CCH)} at 20,951,
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resulting opinion i{s to ba commended to anyone trying to
understand how mergers are properly analyzed under the
antitrust law.

Moreover, Judge Thomas's opinion is no apqlagia for
big business.®¥ Rather, it is a pains-takihg effort,
solidly grounded on ampile precedent and on the views of the
leading antitrust scholars,’®¥ and it reflects the
mainstream of current section 7 jurisprudence.® It elso
reflects Judge Thomae's common sense in avoiding a “"legal
standard” thet had no bamis in precedent and had no clear
meaning. The creation cf such an unprecedented, ambiguous
standard for entry could heve had & deleteriocus effect on
business certainty without providing eny benefits for

consumere.

¥  1n his opinions, Judge Thomas has shown he has no
reluctance to rule againat buainess when the facts and law do
not support its position. Se4, £.9., Otls Elevator Co, v,
Secretary of Labor 911 F.2d 12685 (D.C. Clr. 1990).

v intarsstingly, in referring to hornbook law, Judga Thomas
does not clte the worke of the somstlmas controverslal
"Chicago School” scholars, such as Judge Robert Bork. 3gsa
fupca n.93.

18 g government has lost & number of litigated merger
cases in recent years, frequently on the Lssue of entry. Sae,
§:9., Waste Managemsnt, supra; Unicved States v. Syuly
Enterprises, 903 F.2d 659 (9th Cir. 1990). Morsover, as Juwige
Thomas's opinion indicates, Judge Gasell's opinion
more faithful to the Department's articulated policy in the
than the poaition advocated by the
governmant in its brilet.
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III. m r "

On several occasions prior to his nomination to the
D.C. Circuit, Judge® Thomas advanced the view that the
Constitution givea eaffact to certaln principles of the
American Founding, especially to the natural equality of all
men and women that is the cornerstone of the Declaration ot
Independence. Judge Thomas has somatimes called this view a
"natural law" principle or an appeal to a "higher Law, i

Despite tha complets absence of any support for such
apaculation in Judge Thomam's judiclal record, a few
individuals and groups have asserted that, if confirmed,
Justice Thomas will invoke "natural law" to make his decisicns

Low/

as an Asgoclate Justice, They bass this speculation on

2 ses, $.9..
a {hereinafter

"The Erivilege or Immunities Clause”), 12 Harv. J.L. & Pub.
Pol'y 63, &4 (1989); 1 "

constitutionsl Interpretation (hereinafter *
L.J. 983, 992-95 (1987);

. in

331, 400 (D. Boaz, ed. 1988) (hereinafter "

*):; Speech by Clarsnce Thomas befors the Pacific
Ressarch Institute, August 10, 1587 (hereinafter "Pacific
Research Inatitute Address™), at p. J; “The Calling of the
Highsr Law," Address by the Honorable Clarence Thomas,
Chairman, Equal Employwment Opportunity Commission, on the
Occasion of the Martin Luther King, Jr., Holiday Delivered at
the U.S. Departwment of Justice, January 16, 1987, (hereinafter
"Martin Luther Xing, Jr., Address”), reprinted in 133 Cong.
Rec. 2655-58 (Feb. 3, 1987).

"), 30 Howard

¥  3e¢, #.0., People for the American way Action Fund, Judge
Clarence Thoonas: “An Overall Disdaig for the Rule of Law:

(cuntlnu.a...]
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spesches and articles Clarence Thomas wrote prior to becoming
a judge.2

After sxamining Judge Thomas's record as a whole, we
believe the spaeculations of his critics to be unfounded,
Hothing in Judge Thomas‘'s record on the court of appeals
indicatas that Judge Thomas would allow his own parsonal
philosophy, religious belisfs or moral doctrines to "trump®
the Constlitution and conatituticnally snacted atatutes. In
pecticular, Judge Thomas has never mentioned "natural law” in
his opinions, much less invoked a natural law principle as a
rule of decision.

Judge Thomswe's views on natural law were airaacy

wall known when he was a nomines to the Court of Appsals. In

19 | .continued)

July 30, 1991; Lawrence H. Tribe, "Clarence Thomaa and
‘Natural Law,'" New York Times, July 1%, 1991, at AlS, col. 1;
E. Chenaxlnakv

undated (study prepared for the People for tha Alnrican Way).

¥  on the basis of Nr. Thomas* sxtrajudicial writings, for
axanpla, the Peopls for the Amsrican Way Action Fund
insinuates that a Justice Thomas might overturn Supreas Court
deciaions that ended sagregation and decisions that
established tha right of privacy. FPescple for the American
Way, at 10-22. Erwin Chemerinsky, in an analysis for the
Pesople For the American Way Action Fund, has argued that
reliance on natural law would lead a Justice Thomas to create
rights that are not snumerated in tha Constitution, including
the right to 1ife of an unborn fetus and economic rights.
Chemerinsky, supfa, pAssim. In a New Tork Times op/ed article
published shortly atter President Bush nominated Judge Thomaw
t¢ the Supreme Court, Lawrence Tribe claimed that, relying on
natural law, a Justice Thomas would bring "thsclogical”™
concerna to bear on constitutional issues and thersby promote
"moralistic intruaions on personal choice.® Tribe, SUDLa.

. glf.
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his D.C. Circult confirmation hearings, Judge Thomas clearly
indicated that he would not rely on natural law in making
decisions as a member of the judicial branch.

In writing on natural law, as I have, I was

speaking more to the philoscophy of the founders

of our country and the drafters of our

Constitution. . . .

But reccognizing that natural rights i3 a

philosophical, historical context of the

Conatitution ia not to say that I have

abandoned the methedolegy of constitutional

interpretation used by the Supreme Court. In

applying the Constitution, I think I would have
to rescrt to the approaches that the Suprewe

Court has used. I would have to look at tha

texture of the Constitution, the atruycture. I

would have to look at the prbg; Supreme Court

precedsnts on thoss matters.

If Suprems Court nomines Clarencs Thooas gives the
same responag, the fears rajised by thess critics should be
further laid tc rest. Nevartheless, becauss of the
disproportionats public attention that has been given to theose
alarming predictions, we have examined Judge Thooas's
published speeches and articles to determine whether,
notwithetanding his testimony bafcre the Cozmlttea on tha
Judicliary, thers is soss besis for his opponsntas’ dire

predictlons.

L¥  contirmation Hearing on Clarence Thomas to be & Judge on
the U.S. Coust of Aopeals for the District of Columbia:

+ 101lst
Cong., 2d Sess., at 10 (1990}.
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In fact, Judge Thomas's speeches and articles
published before hia judicial appocintment de not support tha
alarmist views of his critics. Rather, the conclusions
reached by his oppenents appear to be based on a
mischaracterization of thoss wricings and on selectiva and
out-of-context quotations.

A. MNatural Law as an Aid to Interprecing the

Firast, Clarence Thomas's writings reflect a view
that the Conatitution was written as it was in order to give
affect to certain phileoscphicai principles embraced by the
Founding Fathers. 1In particular, according to articies and
gpseches written before he became a judga, Ciarence Thomas
atated that the Constitution and Civil War amendments reflect
the "self-aevident truth” that "all men are created equal®
which is the cornerstone of the Declaration of Independsnce.
At times, Clarence Thomas referred to this view am a "natural
law"” principle or as an appeal to a "higher law, nhid/
Despite his references to natural law, Clarence

Thomas dld not c¢laim in thess speeches and articlas to be a

syatematic natyral law thinkar.Y’ Moreover, Clarencs

LY ceg, @.9,, The Privileges or Imgunities Clause, at 64;

, at 992-9%, Pacific Ressarch Institute Address
At 3; Martin Luther King, Jr., Address, at 2637.

LY rp tace, the "natural law" labsl is nct essentlal to the
content of Judge Thomas's positlon. In his sost detaliled and
(continued...)
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Thomas has never argued that nacural law provides judges with
2 license to ignore the express language of the Constitutioaa,
or even the Constitutlon's silence, in faver of unenumeratesd
rights derived from higher law, Rather, Clarence Thomas's
reflactions on the subject of natural law are confined to the
unramarkable proposition that In trying toc underatand the
meaning of the Constitution's words, one must be aware of and
understand the natural law principles that in large part

guided the drafting of the Constitution. ¥

&, , . continued)

comprahensive spasch on civil rights and raclal equality,
Judge Thomas elaborated his views without referring to them as
a "natural law" doctrine. “The Modern Civil Rights Movement:
Can a Regime of Individual Rights and the Rule of Law
Survive?," Remarks Delivered by Clarence Thomas, Chairman,
Equal Employment Oppeortunity Commission at the Tocqueville
Forum, Wake Forest University, 1-14 (Apr. 18, 1988)
{hereinafter "The Clvil Rights Movement"). Only after
elaborating his thoughts did Judge Thomas remark that
"f{Justice] Harlan kept allve the higher law background of the
Conscltution . . . ." 4., at l4. Similarly, in & 1988 speech
at California Sctate University, Judge Thomas used Walter
Lippman's phrase "public philosophy” to refer to tha very 1ame
princliples of squality he had discussed &a "natural law"
principles ln sarlier spesches. Remarks by Clarence Thomas,
Chairman, Equal Employment Opportunity Commission, at
Callfornia Sate University, at 8-10 (Apr. 25, 1388) ("Ar the
heart of the Amserican public philosophy, I have come to
conclude, is the 'self-evident truth' of the squality of all
men which lles at the center of the Declaration of
Independence.”).

LY ces, s.4,,
, 4t 697 (the founding
Fathers created "good 1nst1tutxons [in the Conatitution] that
protect and reinforce good intentions,” such as the rights of
life, liberty and the pursuit of happiness); The Privileges or
 ENRLA, At 66 (“[t)he higher law background
of the Constitution reminds us that our political arrangements
{continued...)
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The limited significance of this proposition tor
judicial review is illustrated by the fact that in his
writings, Clarence Thomas has identified only two Suprema
Court precedents, Dred Scott' end Plessy v, Ferguson,
that were wrongly decided an a consequence of the Supreme
Court's faillure to recognize the natural law underpinnings of

the Conatitution. ¥ Not only is condemnatlon of those two

Wy | contlnued)

are not mere mechanical contrivancas, but rather have a
purpose”). Even the cpponents of Judge Thomas's nominatlon to
the Supreme Court acknowledge that "“[alt the time of the
Constitution's drafting, natural law was the domlnant
political philosophy." Chemerinsky, at 1, giting C.
LeBoutilliar, American Democracy and Natural Law 126-27
{1850).

W pred Scott v. Sanford, 60 U.S. (19 How.) 193 (1837).
W 1g31 ULS, 337 (1896).

L& rhe core of Clarence Themad's condemnation is based on
the failure of both decisions to recognize the natural law
principle that all men are created sgqual. According to Mr.
Thomas, such recognition was required because "the
Constitutlion is a logical extension of the principles ¢f the
Daclaration of Independence.”

Clayse, at 64, From this preamise, Clarence Thomas has argued
that it followa that the Daclaration’s promise of the equality
cf all men must be the guiding principle of the regime
established by the Constitution and therefors that slavery and
ruclul dllcrimlnatlon are Llloqltlunto. 5.. ;ﬂ. at 65-66; The

at 984. Thll a:gun.nt ll nolthor radical nor .xt:t.., to tho
contrary, Clarence Thomas' views are based on similar
arguments made by Abraham Lincoln and br. Martin Luther King,
Jr. Meoreover, the MAACP Logal Defense and Education Fund,
Inc., agrees with Judge Thomas that “the promise of the
Declaration of Independence” is essential to a proper
understanding of civil rights, amd, perhaps for that very
reason, does not criticize or even mantion Judge Thomas'
refarences to natural law.

{continnad...)
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decisions representative of mainstream legal thinking, it is
hard to imagine anyone today arguing that those decisions were

r

correctly decided.’ Thus, the limited and uncontroversial

focus of Clarence Thomas's natural law critique of the Supreme
Court decisions In DLed SCott and Plegsy v. Ferguson provide
ne suppoert for assertions that Clarence Thomas gua Justice
Thomas would invoke natural law principles for any purpose

other than to guarantee racial equality.lV

Wiy | continued)
Legal Defense and Education Fynd, Inc. on the Nomination of

States, at 3 (Aug. 13, 1991).

4 Judge Thomas's critics point out that Clarence Thomas has
alsc used the same arguments to criticlize the ratioconales of the
Suprema Court's decision in Brown v. Board of Education, 381
U.S. 479 {1985%). S§eg, ©.q9.., Paople for the American Way, at
21. Clarence Thomas has nesver condemned the result 1n Brown,
which put an end to legal segregation. To the contrary, he
has written that the Court in Brown was acting "in a good
cause.” Clvli]l Rights ag a Principle, MUDLA, at 393. However,
Clarence Thomas's writings indicate that he would have
preferred the Court to have reachad the same reasult on what he
rogards as a aore gacure basis than 1te subjective lmpreesion
of ambiguous sociological studies. In Judge Thomas's view,
the baajis of frowp would be immune from subssquent changes in
soclological theories if the Court had based its opinion on
Justice Harlan's dissent in Plessy, which implicitly relisd on
the principlas of the Declaration of Independencs to find that
de Jure segregation violates the Fourteenth Amendment. Sae,

9.,
Interpretation, at 697-99,

W gome opponsnts of Judge Thomas' namination to the Suprems
Court also have argued that Judge Thomas' natural law views
would lead him to overruls Ros v, Wade, 410 U.3. 113 (197)),
and perhapa even to declde that the unborn have a
constitutionally protected right to 1ife. 5e%, 2.8.,
Chemarinsky, at 10-1l. It is true that in his writings before
becoming a judge Clarence Thomas gensrally criticized judiclal
{continued...)
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B. Judga Thomas Does Not View Matural Law
Principles as Rules of Decisien in

The principal basis on which we rejact the teara of
Judge Thomaa's critics is that Judge Thomas doas not appear to
view natursl law arquments as ruless of decision in particular
casea. Instead, his writings indicate that he believes that
natural law arguments are instances of political, rather than

legal, reasoning. Thus, rather than espousing a natural law

¥ continued)
use of the Ninth Amendment to find unenumsrated rights,
including the right to privacy. Ses., 9.g.. Thomas, Civil

in
Aasesging The Reagan Years 198-99 (D. Boaz ed. 1988). !
Clarence Thomas, however, did not premise that criticism on
principles of natural law.

Rather, the critics' assartions that Judge Thomas's
natural rights views are a threat to Rog are besed solely con a
single sentence in & 1987 speech in which Clarsnce Thomas
referrad to a then-recently published essay by Lewis Lehrman
a3 "a splendid sxampis of applying natural law". Sgae. 8.0..
Cheserinsky, at 10, citing Thomas, "Why Black Conservatives
Should Look to Conservative Policies,™ Spsech to the Heritage
Foundation {(Juns 16, 1987). Mr. Lshrman's essay Ln part
asserts that the unborn’s4 right to iife is guarantesd by
natural law. The fact that Mr. Thomas referred to ths essay
hardly means, however, that a Justice Thomas would adopt its
reasoning. Mr. Lehrman is a trustes of the Haritage
Foundation, which sponsored Judge Thomas' speech, and the
allusion to Mr. Lehrman's recently published article well may
have bsen nothing more than a polite gesture to his host.
Even 1f the praise wers wore than that, admiration is not tha
same as an endorsemsnt; one can admire ancther's skill as an
advocats while disagreeing in whole or in part with the
positicn being advocated. Coampare, for sxample, Clarencs
Thomas's statemsnt in 8 1987 address to the Pacific Research
Institute, discussed balow, that he flnds “attractive” certain
iibsrtarian arqussnts by scholars such as Stephen Nacedo but
rejects them becauss they are inconsistent with Mr. Thomas's
views on seperatlion of powers and judicilal restraint. See
Pacitic Ressarch Institute speech, at 18,
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defense of judicial activiam, Clarence Thomas's writinga
invoke natural law as a maang to persuade and inspire his
fellow citizens to political action. For example, Judge
Thomas has written,

[t}he best defense of limited government,
of the separation of powers, and of the
judicial rescraint that flows from the
commitment to limited government, is the
higher law politicﬁi,phlloaophy of the
Founding Fathers.

In the same article, he went on to state

In dafending these rightas [i.e., those
enumerated in the Declaration of
Independence], conssrvatives need to
realize that their auvdience is not ons
componed of sinply lawyers. Our struggle,
as conservatives and political actors, is
not simply ancther litigation pisce or
technique. This is a peolitical struggle
calling for um to use not only the most
just and wise 35 arguments, but the oost
noble as well.

Judge Thomas's jidentiflcation of natural law
principlea with political debate rather than legal argument
comes through owost clearly Iin his admiration of Dr. King's use
of natural law arguments to build a consensus that supported
the Clvil Righte Act of 1964,

Of racent Amsrican political figures, the

only one who comes to mind speaking about
natural law or higher law is the Revearerd

4¥  the Privileges or Imaunities Clause, at 63.

AV 14, at 68. The distinctlon Judge Thomas draws between
polltical debate and legal ilssuea is most succinctly
demonstrated by his warning to conservatives against
"argu[ing) like iawyers for political causes.” Jd. at 69.
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Marcin Luther King. 1@ think much of the

power and all the legitimacy of the civil

rights movement darive from that appeal to

the same higher law that created America.

Natural rights provide a moral compass for

goclety, an objective ethical basis for

our political institutions. Thay servae as

& constant reminder of our direction.
This admiration is based on Dr. King's abllity to persuade
ascclety at large to accept legislation to give effect to the
moral princlpie of racial squality. "By spesaking to the best
in the American tradition, Dr. King wam abie to forge a
national consensus on the need to astablish civil rights
protection. "l

Clarence Thomas's writings sxpresely recocgnize that
differences ovar the proper interpretation and application of
natural law principias ares to ba expectsd and that those
differences most appropriately are resolved at the ballot box,
not in the courtrcom. Speaking epecifically of "higher law”
ideals, Clarence Thomas stated

Of course there will ba disputa about tha

proper interpretation of thoss ldeals, amd

their appllcation in a partlcular

circumstance, and s¢ forth. Demsocratic

governmant and the majority rule bahind Lt

allow such diﬁ&ytou to ba judged 1In a
ratlonal way.

W gpeech by Clarance Thomas Befors the American Bar
Assocliation, San Franclsco, Callfornia, 11 {(Aug. 11, 1987},

M¥  the Civil Rights Movement, at 14.
¥ martin Luther Eilng, Jr., Address, at 2837.
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c. Judge Thomas has Mever Advocated Natural
Law as a Means of Importing Particular

Mo 3

In additjion to mimconstruing the way in which
Clarence Thomas's writings suggest he might use natural law ag
4 justice of the Supreme Court, his critics mlsacharacterize
what Clarence Thomas means when he refers to "natural law."
The core of the fears expressed by Judge Thomas's critics la
that hls wlllingness to consider natural law sight leaad him to
base hls judiclal decisions on his religicus beliets.lt¥
The apparent scle basis for this supposltion is that Clarence
Thomas's artlcles and speaches invoke the phrase "the law of
nature and nature's God" from tha Declaratlon of Independence.
Judge Thomas's opponents have glven the phrase a meaning that
was never lntended by the Founding Fathers or by Clarence
Thomas .

There ia no indjcation that Judge Thomas's natural
law views embody his personal rellgious views, or that he
would try to impose his bellisiz on others. HRatural law, as
Judge Thomas most llkely understends lt, is ths attempt to
lsarn what cen be known about justice by man's rsason alone,

without reccursse to authority such as religicous

it  por axample, in his study of Judge Thomas's views, Erwin
Chemerinsky suggests that Judge Thomas's notlons of natural
law are mere sxpressions of hls rellgious beliefs.
Chemerinsky, at 8. 58e alao ld. at 10-11; Tribe, loc. glt.
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teachings.4dl The Declaration of Independence, on which
Judge Thomas's natural law views depend so heavily, statas
explicitly chat politically important principles guch am
squality are "self-evident,” i.g4., evident to Any reasonabla

mind unasaisted by raligious precepts or Scriptural

support .\ Judge Thomas's writings clearly indicate that

he shares this view: ". . . [T]he 'self-evident truth' of the
squality of al)l men . . . is a universal truth, which depends
1% go¢ gtrauss, Natural Right and History, 64-83 (7th imp.
1971) qae alag Strauss, "What is Polltlcal Philomophy?”,

13 (19%9). 2 t-a ’

M) The peclaration's reference to "the law of nature and
nature's God" was not an attempt to invoks the pracepta of any
particular religion to support the American Revolution. The
natural law traditions of the Declaration have their roots in
the political thought of the Enlightenment. Ballyn, The

26 (1976). The
political doctrines of the Enlightsnment were founded on the
attempt to separate reason frow rovclatlon. goe, A9,
Spinoza, A Theologico-Political Treatise 9 (Elwes, trans.
1951}. In particular, the Enlightanmant tsaching regarding
the rights of life, liberty, and property, which formad the
basia for crucial portions of the Daclaratlon, vas founded on
reason, not revelation. Locke, The Second Treatise of
Government 5 (Peardon, ed. 1952) {"The state of naturs has a
law of nature to govern it . . . reason, which is that law,
teachas all wmankind who will but consult it that, being all
equal and independant, no ong ocught to harm another in his
lilte, health, liberty or possessions . . . ."). Thus, the
phrase “nature's God" has been interpreted as a deistic
formulation for the rational principles underlying nature.
598, 8.g., Paul G. Kauper, "The Higher Law and the Rights of
Man in a Revolutionary Society,” in American Enterprise
Institute, Ansrica's continuing Revolution 49 (1973).
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upon no government for its validity, only nature and
reason, "

Clarence Thomas also wrote that “the fundamenta)
principle that all men are created equal me&ans that no
individual 1s the natural or God-annointed ruler of
another . " Quoting from James Madison‘'s arguments in The
Faderalist, Judge Thomas went on to state that "[i]jt is the
Laaaon, aione, of the public that cught to control and
regqulate the gc.t\.rermnam:."B—"'r A claim that naturai iaw
authorizes ona person (or evan a majority) to impose religious
precepts on another is clearly inconsistent with these viaws.
Thus, to the extent one fairly can draw any infersnces about
Clarence Thomas'as judicial phllosophy on tha basis of his past
natural law writings, one would be required to infer that his
views on natural law would preclude, rather than encourage,
him from relying on his persconal moral or religious beliefs in

interpreting the Conatitution.

2  Remarks by Clarence Thomas, Chairman, Equal Enployment

Opportunity Commission, at California State University 8
{Apr. 25, 1988).

Y  Tne Privileges or Immunities Glause, at 64. See also
Civil Rights as a4 Principle, at 400.

4%  2he Privileges or Immunities Clause, at 64, guoting The
, 4t 260 {J. Madison) (N. Baloff 2d ed. 1987)
(emphasis added by Mr, Thomas}.
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D. In the Sams Writings on Natural Law Judge
v

The critics of Judge Thomas alag dismiss the
relevance of Clarence Thomasa's repeated and unegquivocal
statements supporting judicial restraint and separation of
powers.i¥ Howgver, those statements further confirm that
Clarence Thomas's published views on natural law raise no
bamsis for concern about his approach to judicial decision-
making.

Clarsnce Thomas has expressly statsd that his view
of natural law reinforces & commitment to traditional
constitutional valuss such a3 limited government, separation
of powers, and judicial restraint.

Contrary to the worsat fears of oy

conservative allies, {the higher law

philosophy of the Founding Fathers] ls far

trom being a licenss for unlimited

government and a roving judiclary.

Rather, natural righte and higher law

argqunents ars the best defsnse of liberty

and of limited government. Moreover,

wlthont recourses to higher law, we abandon

our best defenss of judicial review -- a

judiciary active Ln defanding the
Constitutlon, but judicious in ita

L¥  gor example, when confronted with the inconsistency
betwesn his gross mischaracterization of Clarence Thomas's
statements on natural law and Clarence Thomas's unambiguous
support judicial restraint and ssparation of powers,

Mr. Chemerinsky cites the inconsistency as evidence of some
supposed intellectual failing on Judge Thomas's part.
Chemsrinsky, at 5. The inconsistency is better understood as
Hr. Chemsrinsky's own distortion of Clarence Thooas's views
concerning the relevance of natural law to the Constitution,
which ars sntirely consistent with his views on judiclal
restraint and separation of powwrs.



865

-7,‘_

ragtraint and moderation. Rathar than

baing a justification of the worat typa of

judicial activism, higher law is the only

alternative to the willfulness of both

run-amohlyajoritleu and run-amok

judges.

Similarly, ln a 1987 speech to Paclific Research
Inatitute advocatlng the uae of patural law arguments in
politlcal debate to promots government policles that protect
aconomic rights, Clarence Thomas explicitly rejected
libertarian arguments that "defend an activist Supreme Court,
which would strike down laws restricting proparty
rights." s Ajthough Mr. Thomas admitted that ha found the
libercarian argusenta “attractive" because of his own bellef
in the lmportance of eccnomic rights, he ststed that the
arquments "overlook{] the place of the Supreme Court in a
scheae of separation of powars. One does not strengthen salf-

government and the rule of law by having the non-democratic

WY The Privileges or Immunities Clause, at 63-64. The
People for the American Way in its study of Judge Thomas has
focused on the last ssntence of the quoted statement to
support its claim that "Mr. Thomas asssrts that the Supreme
Court is justified in overturning the decisions of ‘run-amck
majorities’ and ‘run-amck judges' as long as it adheres to
natural law."” Pecple for the American Way, at 20. Read in
context, it Ls clear that Mr. Thomas does not make such an
assartion. Rather, he is making the argusent that judicial
restraint and llmited government would be politically more
attractive to tha aajority of Asericans if the connection
betwesn thoss concepts ard the highar law philosophy of the
Founding Fathers were axplalned.

4¥  pacitic Research Institute Speech, at 1§.
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branch of the government make policy."¥ hus, Clarence
Thomas's writings not only fail to support, but rather thay
axpressly refutes, the insinuations by some of Clarence
Thomas's critice that a Justice Thomas would attempt to
resurrect the long defunct Lochner era during which the Court
frequantly struck down as upconstitutional ragulations that
interfered with economic rlghtl.w Simllarly, when
objectlvely taken as a whole, Judge Thomas's writlnge on
natural law provide nc basls for tha dire predictlcns of his

critlcs.

w Id.

W cne, 9.9., Chemerlnsky, at 11-12 ("[1])f Clarence Thomas
1mpl.n;nt.l hl:l belisf Ln natural eccnomic libarties, he llkaly
would faver a return to msany of the Lochner era dacisions”).
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QONCLUSION
Bpased on our study of Judge Thomas's academic and

ptofeasional record, his spseches and arcicles, and especially
his opinions as a Circuitv Judge, it is clear toc us that Judge
Thomas has all the qualities of intellect, character angd
axperience required for the office tc which he has been named.
Wa tharefore belisve that Clarences Thomas is eminently
qualified to servse as an Associate Juatice of the Supreme
court.

Charles F. Rule

Thomas M. Christina

Deborah A. Garza

Michael ?. Socarras
F. Jamss Tennies
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GEOFFREY C. HAZARD, JR.
STERLING FROFESSOR OF LA
YALE LAW SCHOOL
t17 WALL STRNT
NEW HAVEN, CONNBCTECUT ofse

TRLEFHONE: (a03) 430-457E

BAX: (203) 433-1ipd
July 37, 1
Honarabla C. Boyden GQray
Counsel to the Fresident
The Whits House
Washingeon, D.C.
Dtlu' Nr. Gray:
| Thie Te for nlen concern the
sthical .w.o! mmm c‘l..r o Thomas in munq
.48 & T of pansl of tha Court-af Appasle for tha Digtris=t

of cnl.\nbu ia the case of
ci., 913 F.3d #98 (D.C. cir. 1890).

; It ia cpinion that thare was no on tha part
of Judge ng“’u thie matter and, indesd brgn would have
inapprepriats for him to disgualily u.

The Alng cese inwolved on aotion by Alpe far damages and
mjunetien undar the Lanham Aot, uuli emtmuh by Ralston

Intencelon & mu'mm bt uu. Suture fa108

on "

nmrtutu.rﬁmnmmﬂumunn. on appeal
sward v ipated & ane

%muwmmmlmmzzﬂuwmﬂr

has besn mada that Judge Thomss should have
awllzw'msmmuu. mmmm this
supgestion is that: (1) mm. qru
muttutmmrﬂmuot t:!u.nl L 7] 3
8 Mommhutﬂlunmm
(3mmmu Mmmm

ﬂ

Senatsy Danforthte offices le two ou'u in Judge
Thomas's um, and Senatar mteﬂl m strongly supportive of
Sve hoass! houinseic
mmh cuppwun of Judge nomination to

hm-dvtnduuunmu.mmmm
t.l+u1.l lonahip betwean Judee Thomas and Senator Denforth are as
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follows:

Judge Theoas worked for Senator Danferth from 1974 to 1977,
whan the Ssnator wes Attornsy Gensral of the State of Migsourdi.
Aftar a two year intarval, during vhick he worked ln the Nomsanto
corperates Counssl's office, he than want baek te werk for Ssnator
Canforth as & lagislative aseistant in Ris Senate office from
197 ta 1981. Sanater Danforth has atrengly endersed Judge
Thomas for all the fedursl positions he has held. Xe played a
l;nndigq ':,l.',: :n Judqd“: !houl;s :eu&:nm::q:ho Court of
Appeals, ad sa again in on Judge
Thomad's nomlnaction to be an Associste Justics.

Sshatar Danfarth has told your office that he had no
garsonal invelvement in the case at lssus., Indsed, he knev
nothing sbeut the cass and never discussed it with Judge Thomas.
MHe, hid wifa, and Bis children Bave significant holdings in
Malston Purina, buk callsctively thay amcunt teo substantially
lasa than 1% of tha total stock in company .

¥o requast vas made by either party to the cass that Judge
™honas diequalify himself. The lawyar fer Alpo has stated that
e vhe avars of Judge Taceas's friendehip with Senator Danforth
byt wade no request for disgqualificetion beceuss e consldersd
the connections insignificant.

: ¥hethey Judge Thomas was reguirsd to e disqualified is
deternined by 28 U.6.C. (458. Baction 485 defines s number of
specific relationshipe that requirs diaqualification and slse has
u genaral provisien cencern disqualificatien. The yuperal
provision, vhich is (438(a), 1a intarpretad in tha context of ths
ific relationshipe that are 2afined in othar on.,
ass othar subgections, for axampld, re disgualification
vhare the judge wes rcvl.ml.y invelved ouss vhile a
lawyer ( ion (B)(2))7 ox wvas involved while in o governmsnt
pesition (subsectien (b)(3))/ or wvhars the judgs "individuaily or
ap & flduciery, or his or miner child residing in hie
bousshold, has & finanalal intsrest in tha subject mattsr..."
-}
sect

Bubseckion (b){4)}. Judge Thomas hed nons thess
: m.ouua:. umelmum.

} 4

that the speoific sub lons of {485 4o
uige from sarving in & case in vhieh & former law

a8 advocats, or a
judge, or in s case
amimmwmzuuu
ifia restrictione in {48
carefully defined soops. This limitstion is fer good
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business and political officials, and civio lasders. 1If
relationships arising fros this experience and acquaintance ware
the basis for disqualification, the effects on the federsl
judiciary would » very sdverse. BEither judges could not serve
in many cuses invelving the govarnment, political lesuss, or
business controvarsies, or appeintmente as federal judge would
have to be limited to pecple with narrow lagai backgrounds. It
has besn the carefully consideced judgmen .in our mntry for
ysars that neither of thess conssquences is desiruble.

1t is against this background that tha general provision of
{458 is intarpreted. This is {498(w), ma prov!.do: °

Any utl.e.. udgs, or .lltuto of tha Uniked Etates
ahall di Llity hinseit procesding in which his
ispartiality aignt numbly Questionad, -

n my opinlen, tha faot that Judge Thomas had a prefessional
ronuonon.lp with Sapstor panforth, and personal friendship with
the Zanator based on that n:l.nuomlp. and that Senator Danforth
and his fapily ovned substantial steck in Ralstom, is net &
g: ationanip such that Judge Themas's impartislity in the Alpe
»ight mlr e quutiom The andunt ived in the
zed with somscna’s 1 inceme, i»
mu for o nltlml. ness gorporation a8 Ralston. The
affact of tha uemtun on Ralston one way or the other would
bave basn miner. The effect on benator m:erth'n tinancial
u:muu would have besn minuseula if it osuld ha msasured ak
all. Theres is ne coruwmotien betwsan Ralston snd the relstionship
betysan Ssnator Canferth and Judge Theaas.

qumztuqiuumttm-mmmuum
i:". Thosas should have disgualified himself. Indeed, thare was
sis on vhieh he should Nave considered the mnahm ot

disqualitication s sarieus nmnnm. han
duist for amu !.ol the Judge hap an obligetion
ts m as e A udge sheuld not be
int inte disqualifi .r mt sone
oices latar ba eﬁual. In thw . m-;az il;.
lsqul and stbical r.;ml.:!u

] [ ] /

"?C’ d/. -
Gnltu7 Hagard,

daaim
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Rosald 0. Nuiunda URNIVEASITY OF ILLINOIS

Profigesr of ¢

217/ 14 I..llllI Bﬂung
ﬁuﬂ UI LAW UD

EA':':: @ il Crampeigm L STaI o

July 28, 1991

C. Buyden Gray, Esq.

Counau| to the President

The Whits House

1600 Pynnuylvania Ave., N.W.
Washingtea, D.C. 205600

Duar Mr. Gray:

You have asked my wpinivn regarding the propristy of Judge
Clarencs Thomas'’s participation in Alpo Petfoads, inc. v. Raluion
Puring Co., 913 F.2d 9588 10.C. Cir. 1990), & unanimoys opinion
wuthored by Judge Thomu snd juined by Judges Bdwards and
Santelle. The Natlon Institute, & not-for-profit o zation, has said
that Judge Thumas shoukl have removed himaelf that cape
becauss of Ralston Purine's connection to Senator John Danfurth and
hiy family, and Judge Thumas's connection to Senator Danfrth. The
Natlon Inatitute’s Supreme Court Wakch isgued & repoct vigiming that
“Judge Thumas clesrly shuwed Nagrant disregard for commun sense
and lugally wncoded stamdards of judicle) conduct.”

The Pastual Background, You have esplained tr me that the
fucts, o your offios has yutablished them, are as filvws. Judge
Thomas worked dbor Svnator Danfiuth from 1974 to 1977, when the
Senator was Attorney Qunersl of the Siate of Missouri. From 1977 to
1879 Judge Thames worked in tha Monsanty Corporsts Counel's
uffice, then he went back to work for Sunator Danfurth as o
leggiviative asxistant in bis Senate Office from L1979 to 1981, Senator
Danforth bas strnogly sndorsed J Thomas for all the fudural
puitns that he has heid, and the tur playsd a leading roly ln

olige of Lyw
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2
Judge Thumas' conflrmation for the Court of Appesly.!

Senatee Danforth has told yuur wifice that he had no persunal
involvement in the Alpo Peifienty decision, koew nothing about it, and
never diicudred it with Judgs Thomus. Neither the Senator nor
anyone in his family was a party to thy Alpo Peifood's case, but
Sanator Danforth, his wife, and his children have significant huldings in
Ralston Purlna (which was & party). The Senstor and his family
colleetivaly rwn an gmount of stock that amounts to substantisily les
than 1% of tha totsl stock +f Ralston Pyrina.

Whan this case was asvigned W Judge Thomas, oo party made &
request that he recuse or Jivqualify himel The lawyer for Alpy has
nuw stated publicly that he was aware, at the time the code was
asaigned to Judge Thomas, of the relationship betwean Judge Thomus
and Senator Danforth, but the Alpy [awyer made no request bor
disquaiification because hu considered the connections insignificant. He
continues t hold this view. This lawyer has made this statement swen
thuugh he ubviously nuw knuws how Judge Thomas rulsd in the Alpe
Prifoods case.

In Alpo Peifoods Judys Thumae, for a unasimous court, afirmed
tha trisl court decision finding that bath Alpo and Ralatun Purina
vioimted ¥ 438} of the I.nytum Act, and that sach is eotitled t an
award of actunl damagwi.” Judge Thomas acceptad the (actual
conclusions of the trial court end ruled that Alpo had satisfactorily
carrind its bueden of njnuf un vnch slament of its falw advertising
claim agniant Raliton.” Huwever, the urt overruiad the trial court’s
decviaion t» award to Alpo $10.4 million (which represented Ralston's
prufits) becuuse Alpo did nut show willhul, bad-faith conduct, ae
pravious caselaw raquires. The court than seat the cesw dack to the
trial court s that it could determine what Alpo's actusl damagee ware,

T senatar Danforth has aleo atrongly supported Judge Thomas
in the procesdinge and actlvitles that héive bagun as & tesult of
Judge Themas's nomination to be an Assoolsta Justiew. That support
has, of courss, cacurced after the 10N w dacisien, fer

Judge Thomas was not aomiosted uatil & Few wedka age.

' Alpo 4id not appesl the trlal court's tullepg thae its
advartisicg of Alpo B was "falss, matarial, and aimed at

Ralston.® 913 P.2d at 3.
¥ 911 r.24 at 968,
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and award only chat amount w Adpe.” The court siso eversed the
diwtrice court's decision t award sttorneys’ fest to Alpo becauss the
triai court did ot And “exceptional * circumstances as the fudersl
statues requires. And the court ordervd the trial court tw madify the
prohibltury injunction agaiout Ralsten becauss it was wo broad in
mr.ru:tin! spowch that it raiwed first amendment prior restraint
wocerne.” The sttorney [ir Alpe has bean quoted s nuting that

Alpo covuld end up collecting « larger saward from Ralstan in light of the
furmula that Judge Thomas and the appallats court yrdwwd the trial
Judge tn Allow. .

You have ssked my apinion as by whether, on the facts ss
duscriled, Judge Thomas' fallure to disqualify himsell was improper.

The Fudoral Btatute. The fedural statute that governs this
situstion is 38 U.8.C. ¥ 456. Subsection (b) of this section lists various
circurnatances thet requice a judge to disqualify himeslf or hersel, Por
wkdmple, |f Judge Thomas or hie spouss or his micor child rysidlng in
hiu houss vwned svea one shace of Alps or Rabitun siock, be would
have had to disqualily himself. § 488bX6) & (d)4). No party could
waive thiv mandatory diegualification. § 488(s). Huwever, 7o one in
Judge Thomas's housshold iv the owaer of any reluvant stick; hanca
this subsection is inapplicable.

The unly subsection tlul.appmhhnppluhh s § dBBIw),
which provides:

“Any justics, Judge, or megistrate of the
Umt-i States shall disquallfy himwell n any
procseding in which hls impartiality might
reascaably by quostionsd *

mmuhmw Du.rhuln ht over
the numination of Justice Brandets, sume of hls dutracts
. Nlﬂhmﬂ“mmﬂdvﬁh&d&ﬂwmuﬂnﬁ-h
bad improperly repewssoiad caflicting interssts. Mow lawywrs
recugnise that acting lis Brandels, & "tounsel to the situstion,” can

4 913 P.38 at 989,

§ SPeech “supprestes MOIe § than protecting thase
intarsats rqulnl.' 911 2‘ n $72. “mapecially givemn the prioc
craperaine involesd ., . .." 4.

-
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4

hw the beit service that a lawyer can cunder. G, Hagard, Ethics o1 the
Practiee of Low 84-65 (1978,

The Brandeis spisode illustratas that the invitation in the fudural
sistute th examine the appearance of impruprivty ls not intended w
gTant raris dlanche authivity to amplify every imagined mite or spech
In cunsidering similar Janguage in the Cods governing lawyers, the
Second Circult warnad that in dealing with sthical principles, "wy
cannot paint with brosd strukes. The lines are floe and must be a0
marked. [Tlhe cunclusion in & particular case can be reached uuly
prinstaking analysis of the M'cts and the precise application of

prwcedent * Fund of Funds, Lid. v. Arikar Andersen & Co.8687 F.24
ua 227 (2d Cir. 1077). The Amerivan Bar Association hus also
warned that the “appescance of i imprupriety” language ihwld ook
degenarate inty “s determination un an instinctive, or ."ﬂ
homingm basls . . .." ABA Pormsl Opinlon 343 (1878), Thll. o
wyres, i what happsowd during tha cnntroversy surmounding the
Brandets mmiaubn. - .

Nu une wishes tu gu down that mad again. Thus, in answering
your Inquiry. [ bave turned to the case law and have sought th avaid
conelusory and vagus statementa

Tha Cass Law. Staty courts typieally must plywlﬂl
law comparably worded to the Sedcral law, Both stals
l'ullhlln- dl.rm the judge Indlqulll& himewlf i "hda Impnhllc,
might resannably be * The stasderds we eimiar barguse
both wtate and Neivrel standards share & similar peturnity in te ABA'S
Model Coda uf Judicil Condut.

Anmihﬂmwm“inm”
c:ﬁh:l:llcllp‘l'hl- mdd::rl;?a uo&i‘:l o disqualify anfh
a
:numdmwmumwmuu-

?  piacuased ia, Rotunds, Ethical Problems in Fedatal Agency
Hiring of Private Attorasys, 1 Georqetown Journgl of [yeal Ethies
€5, 102-16¢ (1987),

7 gubsection 495(e) allows & Judye 0 alt, soeuitnatandin
a violation of subsection 439(a) [the * relaliky
standard), if the parties waive the & 1.1.‘ dl.qu tl.culan.
Bowvever, if oo ia set reguired ke 4 1f undec §
495{a), than thare ia Do need to dl.u.l.m the & :I.ml “grouad for
disqualificaties™ undec § 435(e). If there is mo violation of §
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Privr tn the 1974 amendment to 28 U).5.C, § 455, federal courts
generally held that s judge had a "duty to sit” in casws where there
was nw technical violution of the disqualification statute. The ameaded
dacting remuvay this "duty te «t” requiremwnt by reyuiring
disqualification if thace s mersly & “reasonable” quastion as to the
Judgw's impartiality. Huwsver, this “reascnableness” test dies not
mean that the judge should disqualify himeslf o herself murely because
therw might he garesspnably chargus of . Tha test of whan
1 485(a) conwy into effect is ohjective: would & “reasunably man
knowing all the clrcumetances [coms) to tha conclusion that the judge's
'imgnhllty might rensunably be questionsd” . . ." Reportar's Notws to
[ABA] Code of Judivial Coaduct 80 (1973 Thus, although there is no
duty to #it, judges il shuuld it disqualify themssives merely to avoid
difficult or controversial cases. H.R. Rup. No. 1483, 93d Cung., 2d
Sese, 8 {(1874). "Public Policy furbids & judge to disqualify himwdf for
frivolous reascns which would delay the mdup. ovyrburden other
judges, and encoursge improper judge-shopping.™ Litigants, in shart,

- have ne right to diequalify  judge just bécause they do nut waat that *
judge. Such s system would mean that "sme would navar try
cauas, othars would be heavily overburdened, and syntem o
sssgning judges would become much e cumbersome for sverydey

455{a}, then no party oould fores tha J 1
undsr 'thnt uu’l..mY tf oo parky m torow ths

o disgquallty himself

disqualify himmelf, thecrs Ls no nead to make disclosura undar §
43%{e), becauss shere is no sead tO securs 4oy walver froam any

PALCEY.

This issus vhsthar Judge Toomas should have disclosed his
ciar relatiesd with Sqnator Denforth La moot in the pressnt cane
ecsuas the lawysr for Alpo aokoowledges that he already knew of

Judge Thamas' Criesdahip and relatiocnship with Senator Dantocth,
and sav no ased to seek dlagualificatlion.

1t Judew Thomas apecifically kbought about his relatlions with
Senator Danforeth, and aleo thought that he {Judge Thomss) alght nok
be able to judge the case Lupartially ia t of his friendanlp
for the Ssnstor, than Thosas should disqualify nimsell
becauss he has & "pursondl b or prajudice® concernimg a purson
wha has an indirect Cinanclsl Intarsst in the case. CE. 24 U.5.C.
§ 435 (B)(1). Nowever, no facts suppott such en ssmumption.

® n, novunda, Profensionel Eespousibilicy 217 (West Pub.
Co. 3d #4. 1908),
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opmnl.tim‘l."a

Consider Dasey v. Conrecitcut Bar, 170 Conn. 820, 1638 A2
125 11976). The judge in that lhlgetion properly davided Lhe cany
whure the state bar is the defendant, yven though the judye wes ¢
member of the bar und any judgment againet Lhe bar awid raise his
dues. In Rindea v. Mars. 118 N.H 88, 381 A, 2d 650 i1978) the
atuirney was & defandant befors the Judge on & drunken drivin
charge. Earlier the attorrey bad served & complaint on the judge
becuuss the judge was & clirk of the corporats defendant und was
thersfora the parsun authurized to recelve service of provess. The judge
did not have tv disquallly himsell, for thefe was ny ressun by bellgve
that he would be pursunally lisble fhr sny adverse judgment. In Alpo
Peifoords, as wall, Judgs Thomas had no Anscclal interest in the
judgment. He owned no Ralatun stock, had no direct or indirect
financial interwst in vither party, snd could net be putsooally liable,
either divectly or indirsctly, for any damages that the trinl judge, on
remand, might impose on Ralston, . .

it has lung bwen the rule that & judge is not disqualified Ffrum
hasring & cise simply becauss an sppellate court reversud the judge's
ruling and rvmanded the case for further procesdings. Mayberry v.
Maroney, 888 F.2d 1188 13 Cir. 19771, For sxample, in Alpo Pygbods
the D.C. Clrouit remanded the case back to the trial judge who had
committed wrur.  Similerly, there is no evidencs of the appearance of
impartiality mergly bacsuss the sppellate court ruled Alpo on
cortain lioues. See alse, /n re International Business MovAines Corp.,
618 F.id 921 (M Clr. 1980). IBM claimed that the trial judge was
hinsed aygainst 1BM becaues 88% of 10,000 oral mutions and 74 out of
79 written motivns wers declded against (BM
Governmant. Adverss rullags sloos do not create the appesrance of

i
H
i
5,
¥

€. wWolfram, Fsﬂm_m_m 909 (wese Pub. Co.
Praceitioner'n E4. 1988).
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not live in & vacuum, and a rullog favoring disqualtfication could resylt
in judges being disquatifled in wo many cames. A judge should be
permitted to form social relationships and soctoty should nut ressonably
#xpect judgud tn be prajudiced mamiy becauss of the fact of such
rulutionships.

Sunilarly, in Maitheus ¢. Rodgers, 85) 8.W.2d 483, 456 {Ark.
1880), the court held that thers was no need to disqualify the towar
court judge merely bucause he bad asked one of the atturneys
appearing befors him  he a pallbwarer at his father'y funeral: -
“friendships within the banch and bar do not, of themeelves, cauwse
prejudice . . . The public and the clients are aware of their mutual
acqualntances and fripodships.™ 851 5.W.2d st 456, Such estions did
not demonitrate that there wae lack of Impartiality. 81 8W. 24 &t
457. Ses afso, Duncan v. Sherrill, 341 30.2d 948 (Als. (977}, rullng
that there was no disqualification required when & was also the
hameroom teacher for the judge’s child. . And Berry v. . 604
S.W.2d 155 (Mo. App. Ct. 15831, ruled that thers wes no
disqualification required when the Judge’s wile was the teacher of the
party's child.
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f ]
1477y, cart. danied, 434 U.9. 1035 11978).

Anather case involving & judge’s relationship is Amidon v, Siate,
604 P.2J 875 (Alasks 1979, whare the defenss counssl had publicly
criticiend the judge in the past and the judge had sarlier referred Lhe
[awywr to the lewysr discipline authority: the court still ruled that the
dulgnye counsel may not reguire the judge to disquality himeelf,
n;tulrithlundln; ¢laims that the judge bad & parsonal anicnus againse
tha lawysr,

Bew also, Black v. Ameriran Meiual Insurance Co., 503 F. Supp.
173 (E.D. Ky. 1880 oo ground for disquallfication becsusa the judge,
whily & [awyer in practice, had litigated unrelated product-liabllity
casau against the presmnt corporats defendants.

In Union Carbide Curpuration v, Unitsd States Cuiting Servics,
782 P.id 710 (Tth Cir, 1984}, Judge Susam Oetsendanner got married
in the midet of discovery in & Jarge antitrust class action. Har naw
busband had stock of IBM and Kodak in his self-menaged retirecnant
account, Because IBM and Kodek had brought pruducts from the
defendant, the judge would normally bhave to disqualify hersalf,
However, tn avold this result, the judge immediately coased ruling on
mations In the case whils her hushand sold his intsrwst ia the two
companis. The court nf Cfﬁ‘b uphald this ure
refusal ™ diequalify herseif  After the sals, the court reasoned, the
Jjudge's busband no kbager had an Intermt in the stock, The court also
rejectud the defendant’s argument that the judge “might be sore at
UnlonCcrbHu'mhuhuMhulﬂuﬂumh’M:.ry
oearly $1000 in brokerage fewe and give up the expested poten
appreciation in the stock. Subsequantly, amended the federal
law, 28 U.A.C. § 468N to explicitly incorporate the holding of this

“nlm;lty. Wlﬂnhoemnpudb Liljebery (the ultimaty
negoti Loyola 200
P ipeion oes ol v Loveres ‘L ijabara's propesal

¢ ate dlscussed In T,
gedional

10 snis cese, a8 well as
Norgan & A. l::;m;-‘l.l b
Raaponaibility -



379

w0 reopen the Loyols negutiations was formally apprved at Loyola’s
Bonrd masting of November 12th, which the trial judge atiended. The
judge regularly atisaded tbelir meatingy, inctudlog this crucial
November 12th masting. The trial judge ruled for Lilleburg, which
thariby bensfittad Loyola.

The Liljeberg judye should have disqualified hinaell’ under §
466(0)(4). He waa & Aduclary of Loyola (be was & trustws), which hed
"a fAnancial intarest in the subject matasr {n controversy.” Whils
holding office in the not-for-profit Loyola University is oot & "financlal
interest” In the securities huld by the orgagization [$468icH4Xi),
Loyola’s loearest in the land and ity sals i not & security, and so ia not
covered hy this exceptivn.

Howaver, the judge argued that since he had forgutten sbout his
fduclary Intareets, § 458ib){4) was not violated, because that section
required a "knowing® viclation, At a bearing, the trial judge ctestified
that he knew abuut the land dealings before the case was fllad, but he
had furgotten all about thym during the pendeacy of ,
learned agein of Loyola's intwrest after his decision, but before the
expliratioa of the 10 days in which the loser could mwwve for
Even then the judge, inexplicably, did not disqualify himaelf or tell
partiss what by now knew.

E
it

Informed of bis Inﬂuunla “"may well ;unstitute
te vinlation of § 488, § 488(c), which that n
¥ "showid tnform himaelf about his persenai and financial

108 o.Ct. ac 330%8.
108 9.Ck. at 2204.
108 9.Ct, &t 2208.

56-272 0 - 93 ~ 13
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"

interssts

Lifjeberg, in whourt, is not analogous to the preswnt circumstances
In Liljeberg the trial judge knaw, on March 14, 1982, that he was
violating % 438(b¥4). His fuilure ts disqualify himuelf at that pull” led
aleo t a vislation of § 45808}, 8s the Supreme Court pointad out.
To make Lijjeberg comparable tu Judge Thomas's situation, vne must
ausume, amonyg other things, that Judye Thomas way abwr viclating one
of the other pruvisions of § 488, but that amumptlon ls cuntrary to the
facts vutiined above. . ’

Conclusion. In any given instance, ons might argue, "what is
the harm of & judge disqualifying himswll in a particular act situation,
8¢ a3 to avnid |ater charges that he might have sctad unuthlcaily?™ [f
sthics la good, why not be extra-sthical?

© - It is certainly trus that whes prusentsd with an unususl set of

facts, ane can always argus that the e should err on the side of
disquallficativn. Howevyr, at the of the day, if one added up this
litany of situations whiers judges porhups should disquallfy themuulves,
the list would become quite long. When { clarked fur a fuderal judge
on the Sscond Clrcuit, & law clerk for another j bad the psrsonal
rule that ha wuuld not work on a cam if he pl #:witlu.llwyar
for u law frm that represented one of tha rwult of this
highty -tMMthI‘u clork ::. tlu:hh; w hhlu.ulf inabtof
cases, giving him more o A mﬁ1 mure
npportunities tu crests conflicts, alluwing him to disqualify himeelf in
avel more calal.

| koww of judges who have refused to disquallfy thumeulves when
voe of the attorneys was the beet man in the judge's wedding, or une of
the attorneys is the judge's beet friend. Such Judges arw nut acting

Over the years | have dealt with maay j
judicial conferences. (o partieular, | have lactured on
when judges should dlsqualify themaslves. Before the chargss ratsed
by The Nation (natitute, it wutld asver have occurred to me thal &

1 100 s.cx. et 2200,
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It

judye in Judge Thomas' pusition should disqualify himsaif. But than, in
reaching my conclusion | am no differsnt than the !nwyer for Alpo,
who still dows not claim that Judge Thumes shuukd have disqualifled
himsalf,

When Justice Marshall recently resigned, | recall wewing one of
his interviows. He rvmarksd how Pragideat Johnson was & warm,
perwinal frivad of hie. [t was Johnson, after all, who appuinted Justice
Marvhall to several offices, including the Supreme Court. But, sald
Marshall, hoth he and Johneun knew that once a judgs, Marshall would
have to decide cases based on the murita, not on his frendship fir
Johnson. Marshall did not disqualify birdsell whenever President
Juhnson was very interwated, or was thought to bo very intwrestad, in
th‘wwnmoflnu.mnlhwlhw snjoysd & warm
frigndship with the person rusponsible for putting him on the Supreme
Court. Simlll.rly. Justice Marshall did oot make it a practice o
disqualify himself simply becsuse the NAACP or the Lagul Dufense
Fund was very interested in; ac concerned about, & case. To require
Mmhdlmdmmrjudmtodhqullbthmdmlnmh
circumstances would by bad puliey, for & would subject judges to &
vagus, standardiess gauge. And it would deprive nurtholrjdmc
and would foree Judges to live [o & ivory tower, remaved from
workd that they must judye.

Tha Nation Institute s advencing the argument that Judge
Thumas actad unethically in not disqualifying himeelf in the Alpo cam.
This argument doss rot flod support in the cate law, in the statuts,
abd in tha experience and practice of other judges s hoth reported and
noarsported casus.

1 trugt that this letter has responded to your laquiry. 1f1 can be
of furchar assbscancy, please et ma know,

Slaceraly,
bl un (Bl &
Ronald D. Rotunda

Profesmsor of Law
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Mr. RuLe. The report is based on our analysis of publicly avail-
able material concerning Judge Thomas’ personal and throfessional
background and on the judicial opinions that Judge Thomas has
written as a judge on the Court of Appeals for the District of Co-
lumbia Circuit.

In addition, because of the public interest in Judge Thomas’
views on natural law and because his opinions as a judge are utter-
ly silent on the issue, we examined his published speeches and arti-
cles that discuss natural law. After reviewing these materials, as
well as gome of the recently published criticisms of Judge Thomas,
we reached three general conclusions.

First, we concluded that especinlly in light of his age, Judge
Thomas’ professional qualifications and achievements are by any
measure impressive. We were impressed not only by Judge
Thomas' well-chronicled success in overcoming poverty and preju-
dice, but elso by the extraordinary breadth of his professional expe-
rience, which—as we know—includes service in State government
and every branch of the Federal Government, and in the legal de-
partment of a major corporation,

Second, we concluded that although it is not extensive, Judge
Thomas’ record as a member of the Court of Appeals for the DC
circuit reflects the qualities of an outstanding jurist, including judi-
cial temperament, intelligence, and clarity of expresasion.

As the report states, Judge Thomas’ opinions reveal a refined
ability to resolve complex issues. At the same time, his opinions
place him squarely in the mainstream of American law both in the
substance of his views and in his approach to legal analysis.

We also found that Judge Thomas' opinions exhibit highly princi-
pled decisionmaking, in particular in the exercise of judicial re-
straint in deference to the political branches of government. His
opinion in the Otis Elevator case is a good example of his conacien-
tious efforts to give effect to the will of Congress without regard to
his own personal views.

Third, we concluded that the speeches and articles that Clarence
Thomas wrote before becoming a judge do not support the alarmist
views of his critice that he would use natural law to trump the
Constitution and constitutionally enacted statutes.

Before Judge Thomas had uttered a word in these hearings, we
independently concluded that, read fairly, his natural law argu-
ments are instances of political rather than legal reasoning, Rather
than eseousing a natural law defense of judicial activism, Clarence
Thonas’ writings invoke natural law as a means to persuade and
inspire his fellow citizens to political action.

As the report points out, in his confirmation hearings for the
court of appeals, Judge Thomas’ response to the question of his use
of natural rights in constitutional adjudication was identical to the
response he given in these hearings. Nothing in his court of ap-
peals opinions contradicts that testimony.

Moreover, we noted that in his writings Judge Thomas has made
repeated and unequivocal statements supporting judicial restraint.
One area is in the area of protecting economic rights where even
though he views those ideas as attractive, he rejects them as a rule
of decisionmaking.
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At the end of the report, we summarized our overall assessment
of Judge Thomas' record as follows: Based on our study of Judge
Thomas' academic and professional record, his speeches and arti-
cles, and especially his opinions as a circuit judge, it is clear to us
that Judge Thomas has all the qualities of intellect and character
and experience required for the office to which he has been named.
We therefore believe that Clarence Thomas is eminently qualified
to serve as an Associate Justice of the Supreme Court. After almost
2 weeks of hearings, we remain equally convinced that Judge
Thomas is well qualified to become Associate Justice Thomas.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Rule follows:]
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CHARLES F. (RICK)} RULE, ES0.
CO-AUTHOR OF "JUDGE CLARENCE THOMAS'3 PROFESSIOMAL
BACKGROUND, JUDICIAL QPINIONS, AND STATEMENTS ON
HATURAL LAW,” A REPORT PREPARED FOR THE WASHINGTON
LEGAL FOUNDATION, DATED SEPTEMBER 10, 19%%1

STATEMENT BEFORE THE SENATE JUDICIARY COMMITTEE
HEARINGS ON THE MWOMINATION OF JUDGE CLARENCE THOMAE TO THE
UNITED STATES SUPREME CQURT

Septamber 20, 1991

Mr. Chairman and Members of the Commlttee,

It is an honor and a pleasure to appear before you
on behalf of myself and four other members of the D.{. Bar,
Tom Christina, Deborah Garza, Michael Socarras, and Jim
Tennles. At the requesat of the Washington Legal Foundation,
the five of us prepared a report analyzing tha profesaional
background, jJudicial opinlions, and published statements on
natural law of Judge Clarence Thomas. Our report was
completed bafore the commencement ¢f this Committee's current
hearings and was published on September 10th. The report
concludes that Judge Thomas 1s eminently qualified to serve on
the Suprem& Court. Mr. Chairman, on behalf of the Washington
Legal Foundation, I ask that our report be included in its
entirety in the record.

The report 18 based on our analysis of publicly
avallable material concern;ng Judge Thomas's personal and
prafesasional background and on the judicial opinions that
Judge Thomas has written as a judge on the court of Appeals
for the District of Columbia Circuit. In addition, because of

the public inteareat in Judge Thomae's views on natural law and
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because his opinions as a judge are utterly silent on the
issue, we examined his published apeeches and articlas that
discusa natural law.

After reviewing these materfials as well as scme of
the recently published criticisms of Judge Thomas, wa reached
three general conclusiona. First, we concluded that
“[e)specially in light of hig age, Judge Thomas's professional
qualificationa and achievements are by any measure
impressive." We were lmpressed not only by Judgée Thomas's
well-chronicled success in overcoming povarty and prejudice
but mlso by the extraordinary breadth of his professional
experience, which includes service in state govermment, in
every branch of the federal government, and in the legal
department of a major corporation.

Second, we concluded that, although {t is not
axtensive, Judge Thomas's record a= a membar of the Court of
Appeala for the D.C., Circuit reflects the qualities of an
outstanding jurist, Including judicial tempermant,
intelligence, and clarity of expression. As the report
stataes, "Judge Thomas's opinions reveal a refined ability to
resclve complex issues." At the same time, "his opinions
place him squarely in the mainstream of American law, both in
the substance of his views and in his approach to legal
analysis." We also found that Judge Thomas's opinions exhibit
highly principled decision-making -- in particular, the

exsrcise of judicial restraint and deference to the political
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branches of government. His opinion in the Qtis Flevator
case’’ is a good example of his conscientious efforts to give
effect to the will of Congress without regard to his own
personal views.

Third, we concluded that the speeches and articles
that Clarence Thomas wrote before becoming a judge "do not
support the alarmist views of his critice” that he would use
natural law to trump the Constitution and conetitutionally
enacted atatutesa. Bafora Judge Thomas had uttered a word 1n
these hearlings, e lndependently concluded that road fairly
hie "natural law arguments are instances of political, rather
than legal, reasoning. . . . [R]ather than espouslng a
natural law defense of judiclal activism, Clarence T mas's
writings invoke natural law as a means to persuade and inepire
hia fellow cltizens to political action.”

We also noted chat in those same writings Judge
Thomae makea “"repeated and unequivocal statements supportlng
judlcial rescralnc." In particular, the report polnts out
that Clarence Thomas's writings clearly reject libertarian
arguments that the Supreme Court should return to the Lochner
era and strike down all laws Lhat Llnfringa property righta.

As Clarence Thomas stated, and I quote, “[o]ne does not

Yorie Elevator Co. v. Secretary of Labor, 921 F.2d 1283 (D.C.
Cir, 1990).
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- 4 -
dtrengthen self-govarnment and the rule of law by having tha
non-democratic branch of tha government make pt:»l.i.c:]lr."i"r
At the end of the report, we summarized cur overall
asgeggpent of Judge Thomas's record as follows:
Based on our study of Judge Thomas's academic and
profesaional record, hia speeches and articles, and
gspecially his opinlons as a Clecult Judge, it 1is
clear to us that Judge Thomas has all the qualities
of intellect, character and experience required for
the office to which he has been named. We therefora
believe that Clarence Thomas is eminently qualified
to serve as an Assoclate Justice of the Supreme
Court.
After almoat two weeksg of hearings, we remain equally
convinced that Judge Thomas is well qualified to become
Asgoclate Justice Thomas.
Thank you, Mr. Chairman. I would be happy to answer
any questions that you or the other members of the Committes

may have.

ySpeech by Clarence Thomas before the Pacific Research
Ingtitute, August 10, 1%87, at p. 16.
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Senator SivoN. I thank all of you. Professor Ellison, as I listen to
your testimony, you follow the same legal theories pretty much in
your personal beliefs that Judge Thomas does. He has criticized, as
you do, and I am quoting him, “race-conscious legal devices.”

I am not asking you to say how Judge Thomas would rule now,
but in your case, We have in Congress created special assistance
for historicallél black colleges and universities. If Professor Ellison
were Justice Ellison, would you rule those unconstitutional?

Mr. Eruison. Not if they were race-neutral, not if the decision-
making was a race-neutral process.

Senator Simon. Aid for historically black colleges and universi-
ties is obviously not race-neutral.

Mr. ELLisoN. Senator, you can have persons selected for different
reasons. If the goal of the Senate is to bring in a geographical or
ethnic or cultural mix of individuals and the Senate or the House
of Representatives then goes out and selects those people, then
what you have is a preference.

If the Senate, on the other hand, simply said we are going to re-
serve certain slots for minorities or for women without any other
basis being considered, then I think that would be wrong.

Senator SimoN. Well, what we are saying is we are reserving cer-
tain money for historically black colleges and universities.

. N. Are you asking me if that is constitutional?

Senator SiMoN. I am asking Justice Ellison whether that is con-
stitutional.

Mr. EwLisoN. The only way I would be able to answer that ques-
tion would be for you to tell me the basis upon which you made
your decision. For instance, if you decide that black colleges flay a
certain role in pociety the same as similarly situated white colleges,
whether they be in Appalachia or some other place, and that the
Congress is delegating a certain amount of funds for those colleges,
ghgn It l:v%uld have no prohlem constitutionally with the Congress

oing that.

Senator SiMoN. I think that is precisely what Co: does, but
it is a race-conscious legal device; no question about that.

Mr. ErvisoN. Well, you define it as race-conscious, Senator. It is
only race-conscious if fou decide that the only reason you are doing
it is because of race. If you do it for some other public policy con-
cern—that is, promoting the education of people wherever they
tend to go to school, and the case with black colleges being that
black students go to black schools primarily—then you gend the
n_:gney where the students are. Now, that is not race; it is just coin-
cidence,

Senator SiMoN. 1 suppose I had better stop this discussion here,
but it seems to me that what you are doing 1s precisely what some
of us fesl we have to do, and that is to move away from the legal
theoriea to see how we improve our society.

Dean Smith, you used a phrase about a liberty-maximizing ap-
proach to the church-state issue. Your assumption of a liberty-
maximizing awmach is to accept the Lemon criteria, I gather.

Mr. Smrra. Well, it is difficult to say that 1 accept the Lemon cri-
teria, because 1 think Judge Thomas 1s right when he says that the
way that test is interpreted can vary tly. I think he eaid it ef-
fectively in his testimony, when he said the real question and what
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we must face, whatever test is used, are issues about do we have
something like strict separation which I think rarely can occur in
reality, do we have some measure of accommodation and, if so,
under what kind of test, or do we have some form of establishment,
and he indicated his concern over issues like coercion—and I think
that is something that must be examined in these cases.

He also indicated his concern over the notion of that State plac-
ing its imprimatur or endorsement on anything. I think whatever
the test that is used, it needs to be a test that focuses on the liberty
of individuals, including, as he pointed out and was sensitive to in
his testi.monﬁ, those individuals who feel coerced by the presence of
religion in the public sector. So, I think he would be liberty maxi-
mizing on both sides, or s0 I would hope.

Senator SmoN. My time is expired. I gather you have written a
fair amount in this field. The phrase “liberty-maximizing ap-
proach” is meaningless to me. You send me something that ex-
plains what you mean, if you will.

Mr. SmrrH. I certainly would be pleased to do that, because I
have something of the same title.

Senator SiMoN. Senator Thurmond.

Senator THURMOND, Thank you, Mr. Chairman.

I want to take this opportunity to welcome you gentlemen bere.
This is one of the most distinguished panels I believe we have had
thus far. You have expressed yourselves, you have endorsed Judge
Clarence Thomas, and I think you have taken the right stand.

This committee has the greatest responsibility. The nine people
on the Supreme Court are the most influential people in this
Nation, next to the President. Some of them bave gone on not only
to interpreting the law, but making the law, which is a mistake, of
course. 8o, it is very important that we put the right people on the
Supreme Court.

From the view I made of Judge Clarence Thomas, I am convinced
that he is a man of character, he is a man of integrity, he is a man
of judicial temperament, he is a man of competence, and he should
be confirmed.

Now, I would like to ask your opinion. I will just ask two ques-
tions. There is no use in taking a lot of time. We have had a lot of
bickering on technicalities here and nit-picking over affirmative
action and privacy and all of those things. It all boils down to this:
In your opinion, 18 Judge Clarence Thomas qualified, by reason of
integrity, judicial temperament, and competency to be on the Su-
preme Court of the United States? Those are the questions that the
American Bar Association considers, integrity, professional compe-
tence, and judicial temperament, and I want to ask that question of
you, and we will start with you, Mr. Broadus.

Mr. Broapus. Yes, I believe he is qualified.

Senator THURMOND. Professor Ellison.

Mr. ELLison. Yes, he is, Your Honor.

Senator THURMOND. Incidentally, you say you grew up in Reock
Hills, SC?

Mr. ErrigoN. That is correct.

Senator THurRMOND. You were born there?

Mr. ELiison. I was,
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Senator SmMoN. Don't hold that against him, Senator Thurmond.
[Laughter.]

Senator THURMOND. I was just going to say that maybe that has
got a lot to do with his great success, he is from South Carclina.

Mr. ErLisoN. I don’t doubt that, Senator.

Senator THURMOND. Dean Smith.

Mr. Surmi. I wholeheartedly concur, Senator.

Senator THURMOND. Mr. Rule.

Mr. RuLe. Yes, Senator.,

Senator THURMOND. I will ask this question now: Do you know of
any reason that you heard advanced or that has come out while
this committee should not confirm Judge Thomas and why the
Sﬁ:%te should not confirm him, do you know of any reason for
that?

Mr. Broabus. No.

Mr. Errison. None.

Mr. SsoTH. None.

Mr. RuULE. No, Senator.

Senator THURMOND. Those are all the questions I have. I think
that is the essence of the whole confirmation situation.

Thank you very much, Mr. Chairman.

Senator SiMoN. Thank you, Senator Thurmond.

We thank all of you for being here.

Let me just add that no one on this committee has been more
faithful in attendance than Senator Thurmond and, just as another
member of the committee, I want you to know I appreciate it, Sen-
ator Thurmond.

Senator THUurMOND. Well, you have done a good job yourself,
being here more than the rest of them, and I commend you.

Senator SiMoN. Our next panel, testifying in opposition to Judge
Thomas’ nomination, includes Dr. James J. Bishop, on behalf of
Americans for Democratic Action; Patricia Williams, on behalf of
the Center for Constitutional Rights; Haywood Burns, on behalf of
Supreme Court Watch; and William B. Moffitt, on behalf of the Na-
tional Center for Criminal Defense Lawyers.

Unless anyone has any reason to do otherwise, we will call on
you first, Dr. Bishop.

Mr. Busnor. Some of us have spoken earlier, Senator, and we
thought that perhaps——

Senator SiMoN. Let me add again, for all of you, we will enter
your full statements in the record and we will limit you to the 5
minute rule.

Mr. Bisnor. We thought earlier that if Mr. Burns would go first,
it would be helpful.

Senator SiMON. Fine, and let me just add, Mr. Burms, I have
looked at your document and 1 am impressed hy the scholarship of
you and whoever else is involved in this.

Mr. Burns. Thank you, Senator.

Senator SiMoN. Mr. Burns.
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STATEMENT OF A PANEL CONSISTING OF HAYWOOD BURNS, SU-
PREME COURT WATCH; PATRICIA WILLIAMS, CENTER FOR
CONSTITUTIONAL RIGHTS; JAMES J. BISHOP, AMERICANS FOR
DEMOCRATIC ACTION; AND WILLIAM B. MOFFITT, NATIONAL
CENTER FOR CRIMINAL DEFENSE LAWYERS

Mr. Burns. Senator Simon, Senator Thurmond, my name is Hay-
wood Burns. I am dean and professor of Law at the City University
of New York Law School, at Queens College, and president of the
Nation Institute.

I appear before you today on behalf of Supreme Court Watch, a
project of the institute dedicated to scholarly research and public
education on the civil rights and civil liberties records of Supreme
Court nominees.

Supreme Court Watch has testified before his committee regard-
ing nominees since Judge Sandra Day O’Connor. We have previous-
lésubmitted an extensive report on Judge Clarence Thomas, as the

nator has indicated. I now formally request, with respect, Sena-
tor, that it be made a part of the record.

Based on the past week’s hearings, it would appear that Judge
Thomas believes there are four rules of confirmation of Justices:
First, disown your past record; second, don’t predict your future;
third, emile with self-deprecating bumor; and, fourth, express virtu-
ally no opinions on any subject with which anyone would likely dis-
agree.

But this committee knows those are not the rules. You have a
high constitutional duty to perform, which is being frustrated. As
Benators, you should not bhe asked to approve a nominee who so
dodges and distorts his own long record, who refuses to address
broad questions of social and judicial philosophy well within the
scope of this committee’s mandate. Candid answers to reasonable
questions ought to be s minimum qualification for a lifetime Su-
preme Court appointment.

Supreme Court Watch, like others who preceded us before this
committee, o Judge Thomas, because of his record of disdain
for the law while in previous government service. His willingness
to elevate personal political preference over the mandate of Con-
gress and the courts, his long record of attacks on established con-
stitutional precedents in the areas of civil rights and civil liberties,

We are deeply troubled, as are tens of millions of other Ameri-
cans, by his attitudes and actions as they affect women, racial mi-
norities, the poor, the elderly, and the environment.

Beyond the record, however, we ask that you also consider the
grave implications of Judge Thomas’ lack of forthrightness with
this committee.

You have all witnessed Judge Thomas’' numerous equivocations.
ng past vociferous attacks on civil rights and privacy were simply
philosophical musings. Despite his extrav: t praise for the Lewis
Lehrman antiabortion article, he now telis us he doubts he ever
read it. Judge Thomas signed a White House report calling for an
end to a woman’s right of choice, and now claims he hasn’t read
that, either.

In response to questions from Senator Leshy, he stated, incred-
ibly, that not once since Roe v. Wade came down during his law
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school days has he engaged in a discussion or held a view on this
most controversial case. While refusing to discuss reproductive
ights, he readily discusses capital punishment.

n response to questions from Senator Simon, he asked us to be-
lieve that he had no knowledge of his close friend and mentor Jay
Parker’s paid representation of the race in South African Govern-
ment, though, as Senator Simon noted, others have come forward
to say that they engage in long meetings with Judge Thomas on
this very subject.

Unfortunately, Judge Thomas' ormance before this commit-
tee i8 consistent with a history of lack of candor, compassion, and
ethical judgment. As head of the EEQC, he misrepresented to Con-
gress the number of lapsed Age Discrimination in Employment Act
cases. In callous and intemperate terms, he has repeatedly at-
tacked the country’s civil rights leadership. In the most rtunis-
tic and self-serving manner, he has publicly degraded and humiliat-
ed his own sister, to make a point about his views on welfare,

Despite his supposed commitment to impartiality repeated sever-
al times to this committee, Judge Thomas did not recuse himself in
the 1990 District of Columbia Circuit Court decision to reject Spe-
cial Prosecutor Lawrence Walsh’s request for an en banc hearing
of Colonel Oliver North’s criminal conviction, notwithstandin,
having spoken out publicly in support of Colonel North on sever:
> Perhaps moet egregiously, he participated in the Alpo Petfoods

erhaps most egregiously, he participated in the v,
Ralston Purina case, involving a company in which h.f;omentor and
political sponsor Senator John Danforth heolds a significant finan-
cial interest. Rather than recuse himself from this cese, Judge
Thomas voted to overturn a multi-million-dollar judgment against
the Ralston Purina Co. Without in any way impugning Senator
Danforth, it should be clear that J Thomas’ participation in
the case showed a serious ethical blind spot unworthy of someone
who would sit on the High Court.

Over and over in these hearings, members of this committee
have asked who is the real Clarence Thomas. Indeed, on the sur-
face, Judge Thomas seems profoundly inconsistent. But, in fact, in
avoiding this committee’s reasonable inquiries, Ju Thomas dis-
plays a lack of regard for the role of the legislative branch and ac-
ceptance of unchecked Presidential authority quite similar to that
which he displayed repeatedly as a government official.

t is more—

Senator SiMoN. If you would conclude your remarks.

Mr. Burns. Thank you, Senator. I will,

What is more, it is here on the bench that Judge Thomas has
shown several examples of the same disturbing deference to execu-
tive authority.

Against the backdrop of this record, we urge the members of this
committee to assert the full constitutional authority that is theirs,
As coequal partners with the President in the appointment of a Su-
preme Court Justice, do not permit us to go unchecked further
along the road to what has been called the imperial presidency.
The next Justice, probably serving well into the 21st century, will
affect the hearts, minds, and bodies of Americans in ways not
likely to soon be undone.



393

To Judge Thomas and to anyone who follows in his train who
lacks the requisite qualifications for this high office, we urge the
Senate to firmly and resolutely say no.

Thank you.

[Report follows:]
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Introduction

Preparing an analysis of Judge C¢larence Thomas's
racord on civil rights and civil liberties issues is at once
a simple and a difficult task. It is sizple bascause he has
written vary little; it ls difficult for that vary same
reascn and becauss hls writings and his performence do not
reveal & coharent civil rights philosophy.

Clarence Thomes sarved as a Missouri assistant
attorney ganermsl from 1974 to 1577; he wvas Assistant
Secretary for Civil Rights in the Department of Educaticon
from 1981 until 1982: ha was the chairperson of tha Equal
Eaployment Opportunity Commission ("EFEOC" or "Commission®)
from 1982 until 1990; and he has baan a judge on the Court
ot Appeals for tha District of Columbia for the past
sightesn months.

Nevarthelase, in spite of these achlevenmente,
Clarence Thomas's record ylelds remarkably little for echol~-
arly raviaw, HMis writings include only two scholarly legal

articlest/, plus a handful of miscellanecus articlesi’ and

i Clarance Thomas, The Higher Law Packground of the
, Harv. L. & P. Pol'y, 63 (1988); Clarence
=] t (8]

Thomas,

Interpretation.™ 30 Herv. L. J. 6%1 (1987).

a Clarence Thomas, With Liberty . . . For All., (Book
Review), The Lincoln Review, vel. 2, No. 4, Winter-
spring 1982, at 41; Clarence Thomas, Minorities, Youth,

, 3 Journal of Labor Research 425 (19682);
Clarence Thomae, Pay Equity and Comparablg Worth, 34
(continued...)



39

tvanty judlcial cpinions as of Auguat 27, 1931, In
addition, he has delivared numercus aspseches, many of which
have besan reduced to writing.

gSupreme Court Watch, & project of the Katlon

Institute dedicated to analysls and public education
concerning conatitutional rights, has analyred Judge
Thomas's relatively sparse written record and, to a lasser
extent, hls tenure at the EEQC, Our analysis reveals that,
at best, Clarance Thomas appears to be disinterssted in
advancing the clvil rights of groups suffering from the
effacts of past and coptinulng digscrimination. In wany
cases, he 1e opanly hostile to those righta.

Several aspects of his record make this clear:

+ + As chairman of the EECC, Clarenca Thomas was
mctively copposed to the EEOC's longstanding practice of
establishing goals and timetables to remedy employment
digerimination. He raverssd his predaecassor Elaanor

Holmwee Norton's poelilcy of bringing clasas actlon suits

#{.,.continusd)
tab, L.J. 3 (1983): Clarance Thomas,
, 34 Lab. L.J. zOB (1983);:
Clarence Thomas, t
. 15
Stetson L.J. 29 (1985): claranco Thomas,
, The Lincoln
Review, Vol. 6, no. 4, Spring 1586 at 537 clar.nco
Thowas,
? MNot Tough Epough? 5 Yale L. & Pol'y Rev. 402
(1987): Clarence Thomas,
;, The Lincoln Review, vol., 8, no. 2, Winter
1988 at 7.
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to curs the effects of syatemic discriminaticen, and
adopted Instead a policy that focused on individual
cages of discrimination. The result of this policy
change wae that the number ¢f pecple beanafitted by EEOC
action decressed. Moreover, hecause lt is much more
difficult to prove discrimination against an lndividual
than to prove systemic discrimination on behalf of a
class, the likeliheod for amy plaintiff to succeed
declined as well. Clarence Thomas aleo was criticized
aé a poor administrator by U.5. Distriet court Judgs
Hareld Greena, whe degscribed Thomas'a conduckt at the
helm of the EEQC as "at beast . . . slothful, at worst
deceptive to the public.md

+ + Clerence Thomas's writings and speechas
display a strong contempt for affirmative action poli-
cles and laws. Acceording to Thomas, it is inappropri-
ats to use race-bassd remedies to redress race-baged
inequities; hea helieves that race should net ba a
factor in interpreting the "color blind" Constitution,
But he falls sntirely to suggest altarnate waya to
overcome the sffects of past and coentinuing di-crinina-‘

tion.

A

BARP v. EEOC, 655 F. Supp. 228, 229 (D.D.C.), aff'd in
pact, rev'd in part, 623 F.2d 600 (D.C. Clr. 1987).
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. . Clarence Thomas has expressed disapproval
of Grilswgld v. Connecticyt, tha Suprama Court case
finding a right to privecy in matters concerning birth
contrel.¥ Furthermore, he maintains that natural law
and the Declaration of Independencs inform the
interpratation of constlitutional rights. He has
approved of the analysis used by other writaers who
paintaln that natural lav protects the unborn and
vitiates a woman’s right to choosa. In plain language,
this means that Clarence Thomas almost csrtalnly would
vote to overturn Reoa v. Wada. Even more dlsturblngly,
it suggests that he does not bfliov. that states have
the authority to permit abortions. Thls dangerous and
extrame poelticn goes wall bsyond the statadqpositlons
of those Supreme Court justicas who are likely to vote
to overturn Roa v. Made if tha opportunity arlmaes.

« + Judge Thomas's judicial philoscphy is
difficult to dlacern from tha twenty opinions he has
authored ln his eighteen months on the Court of
Appeals. Mowever, his opinions reveal a strong
tendency to deny access to the courts on highly

technical, procedural grounds; extreme deferance to thas

Grisweld v. Connegticut, 381 U.8. 479 (1965).
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executive branch of the fedsral govermmant: and an
insensitivity te lmportant snvirormental concerna.if

Although the Nation Institute is concerned sbout
his sparss scholarly record, snd although many questions
about Judge Thomas remain unanswersd, cone thing is clear:
Clarenca Thomas most assuredly will not carry on the tredi-
tion of tha justice he was neminated to replace.

* [ L]

A growing number of voicee have expressed concern
about the trend of recent administrations to select nominees
with scant records. This apparently calculated sffort to
avoid challenges similer to thosa which defeated Robert
Bork's nomination should not ba countenanced.

The Senate's duty of advice and consent is constie
tutionally mandated. In performing that duty, the Senate is
obliged to explors Judge Thomas's constitutionsl and
dudicial philosophies, and his views on epeclfic areas of
the law. This lnqQuiry regquires the nominea's cooperstion.
It i umacceptable for a nominee to refuse Lo answer
guestions about matters, no patter how attenuated, which may
some day come befors him as a Supremée Court Justice. The
Senate cannot fully discharge its duty if a candidate's

record dees not ehed gufficient light on that candidate's

Ll Infra, pp. 22 to 25,
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Judicial philosophy or fitness to ascend to the nation's
highest court.i

Nor should the disingenuous aselection of mh
African-American to replace Justice Marghall =« even as the
Buch adminilstration decriles the use of affirmative sction --
succesd in thwarting objectione to this nominese. As Justice
Marshall said in announcing his retiremant: %“(Tjhere's no
diffarence betwsen a whitae snake apd a black snake. They'll
both bite."

We note that numerous organizaticns deveted to the
protection and promotion of civil rights and libarties have
analyzed Clarence Thomas's written record and othar aspects
of hils background. Thelr ecpposition to his nomination has

baen nearly unanimous.? Thelr rajection reflects not anly

& For a detailed discussfon of the Sanate's rola in the
appeintment procese, geg "Supreme Court Watch Statement
on the Hominatien of Judge David M. Souter," a copy of
which is attached.

. Haywood Burns, the Dean of CUNY Law School and the
Chair Emaritus of the WHationml Conference of Black
Lawvyersa, put it another way: "[Tlhers need be no
concern about toppling [a) black idol. FHe is a
counterfelt hero, having baan outrightly antagonietic
toward those struggling for soclal justice. Ha
Burns, Counterfeit Hero, N.Y. Times, July 9, 1951 at
AlS (Op. Ed.).

¥ They include: The NAACP; The NAACP Legal Defensa and
Education Fund; People For The American Way; The
Executive Committee of the National Conference of Black
Lawvyers: The Alliance For Justicae: thae AFL~CIO;: NOW
Lagal Dafanse and Education Fund; National Association
of Criminal Detfense Lawyers: WARAL; and LAMBDA. The
{continued...)
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the well-founded concern that Clarence Thomas is unlikely to
champien the constituticnal righte of all persons in our
soclety in the tradition of retiring Justice Thurgood
Marshall; it also reflects the fear that he may work
actively to diemantle all that Justice Marshall, and ec nany
others, have fought long and hard to achlievs.

Accordingly, The Mation Inatitute urges the Senate
to explore fully Clarence Thomas's position on the vital
issuas that implicate the rights and libaertiee of all
Americans and apsure his willingnese to protect them.

Without such assurances, his nomination should be defsatsd.

¥(,,,continued)

ACLU came within ona vote of opposing Judga Thomas'ae
nomination, but decided as an internal policy matter to
remaln neutral. Ite Director, Ira Glasser, stated, "if
this weres & vote on Thomas, it would have prabably baan
61 to nothing." Karen DeWitt,

. N.Y. Times, Aug, 19, 1991, at
Al0. Additionally, the Scuthern Callifornia Chapter of
the ACIU indepesndantly declded to oppose Clarence
Thomas. A.C.L.U. Diesent on Thomas, N.Y. Times, Aug.
30, 1991 at B0,
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Clarence Thomas's Writinds

Clarence Thomas may be more of an enlgma than any
Supreme Court nominee in recent history. The dearth of his
legal opinicns and other legal writings, comblned with his
several obtuse policy articles and speeches, make it
difficult to discern his judicial temperament. Thomas's
writings create only a sketchy outline of the principles
that drive him and suggest that those principles derive from
his belief in higher and natural law. Therefore, a
grounding in his background may shed light on what informs
his legal theories, and ultimately on how he may rule if
confirmed to the Supreme Court.

Judge Thomas is a complex person with a seemingly
seimplistic philosophy that appeares to reflect complicated,
conflicting and disturbing life experiences. His response
to the racism, segregation and poverty he suffered inevit-
ably shaped his views on affirmative action, the role of
govaernment, abortion and civil rights.

Judge Thomas's current political leanings are the

result of an evolutionary process.i He was a Democrat in

2 While change often reflects growth, here 1t could be
consjidered opportunism. Thomas attended what has
become known as the Fairmount Conference while working
on the staff of Senator John Danforth of Missouri. 1In
referring to the conference, which was intended as a
meeting of black conservatives, Mr. Thomas noted that
some attendees attended “"solely to gain strategic

(continued...)
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his early life and did not becoms a Republican until 1979,
whean assuming a position with Republican Senator Jchn
Danforth.ll As a teenager, Mr. Thomas wvent through what
he has desoribed as a "self-hate* phase that derived from
his fealings of anger at baing part of an opprasssd minority
group.id/ In hls youth, Thomas could have besn called an
activiet with militant propensities. In the lata 15608,
while at Moly Cross, he sncouragad black studenta to stage a
walk-out demonstration against the collage's lnveatmeants in
South Africa; lad a fres-breakfast program for children in
Worcester, Massachusstts; and flirted with the Black Panther
movament , &/

furing his years at ¥Yala Lav School, his earliesr
leanings began to shift. Although he was in the top 10% of
his class at Holy Cross and clearly gualified to be a Yale
etudent, hs subsequently revealed he falt set apart from hie

¢, . .continued)
political pesition{s) in the new adminigtration.v MNe
dild not, howaver, include himsalf among that group.
Clarence Thomas, Addrsss before the Meritags Foundation
{Washington, D.C., June 1B, 1987) at 6.

&  guan Williams, 3 Question of Fairness. Tha Atlantic
Monthly, Fab. 1587 p. 71, at 75 (heraafter, "Williams
Article¥).

i Seaq Willllape Article at 7i1.

Aaf Williams Article, at 74; gae Alsc Clarence Thomas,
Address before Cateo Institute (Washington, D.C.,
April 23, 1987) at 5-7; Interview by Bill Kauffman,

+ Reason (Nov. 1987} at 3]1-32,
(harsaafter, “Fauffman Articla").
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classmates becausa ha was admitted under Yals's recently
enacted affirmative action program.i’ Although Thomas
rightfully attributes his achievements to hard work, he felt
categorized at Yale because of the affirmative action pro-
gram and reactad by aveoiding any classes that focused on
civil rights or othar minority-related issues,l/ Thomas
did net want to be identified ag one who perhaps had been
admitted and must be coddled precisaly because ha was
black.i Even though he werked for New Haven Lagal
Assistance Rsscciation, Mr. Thomas spent hia ysaras at Yale
studying tax, antiltrust, and property law,i/

Mr. Thomas's reluctance to be identified with
black issuas become more apparent as the years progressed.
Echoing his "saelf hate® phasa, he eajd at the Failrmount
Conferenca, ¢he month bafore Reagan's lnauguration, "If I
aver want to work for the EEOC or did anything directly
connected with blacks, my caresr would be irreparably
ruined.*?’ Thomas has also said that he was ¥insulted® by

the initial centacte mada to him concerning both nis

FHY Willisma Article at 74,
e Id,
ey, 14

s Clarence Thomas, Addreee befors the Heritmge Foundation
(June 18, 1987), at 7.

azf Williams Article et 75; Kauffman Article at 233,

10
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position with the Department of Education and as chairpsrson
of the EEQC.W

In hia effort to overcome his perception that
whita colleaguss perceived him to be somehow unfit, Thomas
shunned minority issues. Ha apparently began to approach
the world ms an individual alone, rather than as an
individual who net only understands that his life experience
in white sociaty is directly and profoundly influenced by
his membarship in a distipctly identifiable minority group,
but alao accepts that this negative influence is not the
fault of thosae in that group. Mr. Thomas maintaine that
individual effort alone can overcome the adveraa sffacts of
discrimination without any government inveolvement aimed at
protecting the rights of classes of persons. Indaed, he has
favored the rights of the ilndividual cver those of classes
of persons sinca the late 1570s. Noresover, Mr. Thomas has
often sald that he refusas to sss civil rights es & matter
of group equity.i¥

Judge Thomas's preference for individual righte

cver group interests solidified after he encountered tha

1/ Mr, Thomas was offended by these overtures becauss his
background ie not in civil righta. Address befors
Heritage Foundation, aupra nots 7.

i Clarance Thomas,
H 15 Stetson L.
Rev, 29 (198%): Thomas,
. . Lincoln

Raview, vol. 8, No. 2, Wintsr 1888.

11
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work of conservative economist Thomas Sowell.d' In an
analysis of Sowell's philosophy, Clarance Thomas
wholeheartedly endorsed his view that rastrainta on private
dacision-makxing, including affirmative action lawva, wmay
achieve equality for minorities, but only at the expenss of
the fresdom of the majority. Sowell and Judge Thomas
maintein that the so-called equality minecrity parsona
achieve under affirmative action laws antaile less fresdom
thanr can be achiaved by other (albait undefined) mechanisms
which do not rastrict a majority person's rights.d’ Judge
Thomas also heralded this view as described by Anne Worthan
in "The Other Sids of Raciem - A Philesophical Study of
Black Conacicusness."d’ In addition, Judge Thomas

andorees a belief in a "color blind" interpretation cof the

constitution.d' To Thomas, affirmative action promotes

s Clarence Thomae, Address before the Cato Institute,
(Washington, D.C., April 23, 1987}, at 7.

s Thomas has not explainad why asome reastrictions on
freadoms -- §.9,, & woman'a right teo abortion -- aras
permiseible, whareaes others to achieve a level sccnomic
playing fleld are not,

&/ Anne Worthan, -

, Lincoln
Raview, Vol. 2, Mo. 4, Winter/Spring l982.

[y Clarance Thomas, Addreas before Cato Instituts, pp. 20-
23 (Washington, D.C., April 23, 1987) at 23; Clarsnce
Thomas, : ima
of Inajvidual Rights and the Rule of Law Survive?
Addreasa bafora the Tocqueville Forum, Weake Porest'
Univeraity, April 1B, 1988 at &~-8.

12
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the idea that "justice ie to be achleved by having white
males feal [the) anger and frustratlion™ expaerienced by
blacke and woman at being denied a job or promotion because
of discriminatien and is nothing more than ¥social
enginsering in the work place,"iif

These views sharply contrast with the viewa of

Justice Thurgood Marshall. Justice Marshall belisves that
race~-conscious remedlies are necessary to remove the vestiges
of dilecrimination and to achieve a truly coler-blind
pociaty:

It is hecause of a lesgacy of unagqual treatment
that we npow pust permit the institutions of thias
soclety to give considerations to race in making
decislons about whe will held the pesitions of
influence, affluences, and prestiges in America., For
tar too long, the doors to those positions have bean
shut to negrces, If wa ars evar to becoems a fully
integrated society, cone in which the color of a
person's skin will not detarnine the opportunitiss
available to him or her, wa must be willing to take
steps to open those doors. T do not bellsve that
anyona can truly look into America‘'s past and still
find that a ramedy for the effacts of the past is
impermissible.df

Justice Marghall dizmieess the argumant that the
Constitution prchibits race-conscious remedies: "It is

plain that the Fourtaenth Amendzent, which was deaigned to

st Clarence Thomas, Address bafore the Catoc Inastitute,
Washington, D.C., April 23, 1987 at 22,

o pallilove v. Klutznick, 448 U.B, 448 at 522 (1980)
(Marshall, J., concurring), {Quoting, (-]
v. Bakka, 438 U.5. 265 at 402
{Mayshall, J.,, dissenting}).

13
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remedy inequity was not intended to prohiblt measures
designed to remedy the effects of the Nation's past
treatment of Negroes."is

Neot surprisingly, Judge Thomas llkens some of his
views to those of conservative libertarian philesephy.f
The primacy of an individual's eccnomliec right to the fruits
of his or her labor appears repeatedly 1n Thomas's speeches
and writings.i® Judge Thomas implemented these bellefs as
chairperson of the EEOC. The first policy change he
effected there was to reverse the Agency's practice of
pursuing prospective relilef for broad numbers of persons,
and focused instead on cases invelving individuals who were
actually harmed by discrimination.i® as a result, the

EEOC pursued fewer class actions aimed at employment

HYy of ¢ a v, Bakke, 438 U.S. 265 at

University of califorpja
39€6-9 (Marshall, J., dissenting).

i/  Kauffman Article at 31; Clarence Thomas, Keynote
Address Celebrating the Formation of the Pacific
Research Institute‘'s Civil Rights Task Force (August 4,
1988), at 2.

s Clarence Thomas, Keynote Address Celebrating the
Formation of the Pacific Research Institute's Civil
Rights Task Force, see gupra note 19; Clarence Thomas,
Address for Pacific Research Institute (August 10,
1987); Se¢ Clarence Thomas, Remarks Prepared for
Delivery at Suffolk University (March 30, 1987) at 117
Clarence Thomas, Remarks Delivered Address before
Togquevilla Forum, Wake Forest University, see gupra
note 15.

22/ Williams Article at 80.

14
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discrimination.’ Clarsnce Thomas spscifically decried
the prior chairpersan's focus on victime of historical
evante .4/

Clarence Thomas's libertarisn leaninge,
inevitably, inform his viewa on economic freedom. Judge
Thomas has suggestad that he values an individual's right to
harm himgelt or hersslf more than any noetion of governmental
protection. He hes andorsed tha view that African-
Americana, and presumably all pareons, should hs fres to
work for lems then minimum wage, without joining unions, and
without licensing regulation from the state.id

Mr. Thomas, however, apparently does not hold free
will in such high esteem when it is a woman's right to
chooge that is in issue. He appears to place a fetus's
*inallenabla right" to life, liberty and the pursult of
happiness above the woman's very same right. Mr. Thomas
said "Lawis Lahruman's recent sasay in the American Spectator
on the Declaration of Independence and the meaning of the
right to lifa is & splendid example of applying natural

s Congreseional Black Caucus Statement in Opposition to
the Nemination of Judge Clarencs Themas to the Supreme

Court at V.
ar 14,
¥ Ia, at 43; Clarence Thomae, Thomas Sowell and the
R vol: 8, No. 2, Wintar 19:8 at 7. )
Clarence Thomaa, Ihe EEOC: Retlsctions on New Philo-

aophy. 13 Stetson L. Rev. at 31,

13
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law,."d’ Tn that article, Lehrman maintains that abortion
15 impermiseibls bacause it violates the Declaration of
Independence and natural law.

Mr. Thomas has attacked Griswold v. Connectjcut,/
which held that there is a constitutionally protected right
to marital privacy. He takes issue with Justice Goldbarg's
concurrence becauss Justice Goldbarg relies on tha Ninth
Amendmentid’ to discover additional fundamsntal rights,
such as the right te maritsl privacy. Mr. Thomas bhelieves
guch reliance poses n threat to limited government.
According to Mr. Thomas:

Maximization of rights ls perfectly compatible with
total government and rsgqulation. Unbounded by notions
of obligation and justice, the desirs to protect rights
eimply plays Into the hande of those who advocate a
total state. The rhetoric of freedom {license, really}
encourages the expansion of bursaucratic govern-

ment. . . . Far from belng a protection, the Ninth

Amendment will likely become an additlonal weapon for
the enemies of freedom.id

af  ¢larence Themas, Addrese before the Herltage Founda-
tion, (Waehington, D.C., June 18, 1987} at 22. See
Lewis Lehrman, The Declaration of Independence and the
Right to Lifs, The American Spactetor, Apr. 1987, at
21.

s 3Bl U.B. 499 (1965).

s "The enumeretion in the conetitution, of cartain
rlghtes, shall not be construed to deny or disparage
others retained by tha peopla." U.S. const., Amend. IX

i/  Qlarence Thomaa,

in Aesessing the Reagan
Yews 331 (D. Boaz ed.).

16

56272 0-953-14
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To illustrate hie point, Judge Thomas speculated thet tha
court may find a Ninth Amendment right to welfars which
would require Congress to ralse taxes, resulting inevitably
in a larger government.i’ Judge Thomas seems to balieve
that 4if "notiocne of obligation and justice™ do not tempasr
the desire to protect rights, than we are in danger of
falling under a “total state" with a large govermmantal
bursaucracy set up to protect our unamumerataed rights.
Dieturbingly, this argument implies that in the hande of
thoee who ara bound by "notions of obligation and justice”,
which seeme to ba a catch phrase for higher law, the
dlscovery of unemumerated righte would not pose such a
thraat.

While Mr. Thomas does not directly attack the
right to privecy or a woman's right to raprnductiv; freedom,
he certainly believes that Justice Goldberg's raasoning in
the Griswold concurrsnce, which partially underlies these
righte, is wrong. Therefore, Judge Thomas has already
outlined a basis for challenging Bog v. Hads. Not only s
it liksely that he would overturn Ros given the opportunity,
but it is emlso possible that he may believe that otatesa
cannot permit abortions either.

Mr. Thomaa aelaborated on hie view of natural
righte theory in an srticle published in the Harvaxd Journal

vooId,

17
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of Law & Public Policy in 158%. There he describad the
fhigher law" background of the privileges And immunitles
clause of the Fourteanth Anmendment.d’ Me argued that
higher law "is the only alternatlve to the willfulness of
both run-amok majorities and run-amck Judges®*li’, He
rationalized that natural rights and hligher law
interpreatations are not judiciml actlvism, but rather thae
best defenss of liberty and limited government.i® As he
explained:
[thoi thesls of natural law la that huran nature
provides the key to how men ought te live their lives.
As John Quincy Adems put it: "Qur political way of
lifa is by the lawe of nature of nature's God, and of
course presupposss the sxistence of a God, tha moral
ruler of the universs, and a rule of right and wrong,
of just and unjust, binding upon man, precsdlng all
institutions of human socilety and of government."
Without such & notion of natural law, the sntire
American political tradition, from Washington to
Lincoln, from Jeffarson to Martin Luther King, would be
unintelligible.&f
Mr. Thomes malntains that natural law and higher
law theory aupport the primacy of the individual and

“"gatabllghes our inharant agquality as a God-givan

2/ Claraence Thomas,
¥ Impunities Clage the tee.
Amendment, 12 Har. J. of L. & P. Pol'y, at 63 (1%89).

AR/ Ia, at 64,
®  1d, at 63.
41/ Clarsnce Thomas, Addrsse befors the Heritage Poundation

{Washington, D.C., June 18, 1987) at 22.

18
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right."si’ Ha olaims to have learnsd from hie grandfathar
that *all of cur righta as human beings (coma] from God, not
man."Y Mr, Thomas clalme it is this view that enabled

hin to belisve ha was squal to vhites despits segrsgation.
Judge Thomas has stated that he learned that tha laws of man
are often at odds with the laws of God.i In his cun

words, as a rasult, he has becomse “desply suspicious of lawve
and decrees."sd’ This is, at the a minimum, a disturbing
perspective for a man vho would sit on the nation’se highast
court and intarprat thosa very laws he holds suspect.
Directly contradicting his bellef that natural law is an
altarnative to "run-amok judges™ Thomase has sald he sympa-
thizes with libertarians such as Stephen Hacedo vho defand

the notion of anp activist Supreme Court striking down lawa

s I, at 23.

s Clarence Thomas, Addrasse before the Kiwanis Club
(Washington, D.C., January 14, 1987} at 17 Claranca
Thomas, Address bafora Cato Inatitute (Washington,
D.C., April 23, 1987) at 4.

@ 14, Given Thomas's views on the origin of rightws, the
Banate should explore vhather Thomas belisvea that laws
protecting an individual's right to sxsrcise thair
sexuel preference arse at codds vith hie God's higher law
and whather reliancae on his God's law conflicts with
the establishment clause of the Constitution.

¢  clarence Thomas, Address before Cato Institute, sae,
inira note 31.
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that rastrict property righta, but teapers this view by
saying that ths judicial branch should not make pollcy.:

Judge Thomas's rallance on natural law thaory is
at ©dds with current mainstreem constituticnal thought.
Hatural law theory was prevalent at ths time of the drafting
of the Conetituticn, but, according to at laast ons lagal
scholar, Mr. Thomas 1s the first Supreme Court nominee in
the past fifty years to sxpress the khellef that natural law
is the appropriate basis for constitutional declsion-
making.3’ Accordingly, it ls imperatlive that tha Senata
question Judge Thomaes extensively at the confirmaticn
hearings to discern his willingness to disregard precedent
and pursue his own interpratation of natural law.

The picture that emerges from Mr. Thomas's aparss
writings and the text of his epeaches reveals that he prizes
individual freedom and llbarty above all aelse, with 1little
or no governmental restraint. Disturbingly, this analysis
does not appear to include the freedem of a woman to choose
an akortlon; freedom from discrimination; freedom from an

unsafe work environment; or freedom from any other manner of

467 Clarsnce Thomas, Addreas for Paclfic Research
Institute, gupra note 25, (Subsequantly in this
speach, Thomas prailses Bork as an "extreme moderate®
;E: lambagta the procass that prevented his nomination.

4/  Erwin Chemerinsky, *

Ciarence Thomasg* Natural Lav
Philoaophy prepared at thea Requast of Pecple for the
Amerjican Way Action Fund, 1%91.
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exploitation. His open hostility toward affirmative action,
his baljief in unfattered seconomic fresdom, his exproessed
cynicism about many of the lawvs of man and his approbation
of natural law suggests he may be disposed -- if not
compelled == to overturn precedent in any or all of these

areas.
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Clarence Thomag's Judicial Decisions

Clarance Thomas has been a Judge on the Unitad
States Court of Appeals for the District of Columbia for the
past eighteen months, having bean appolnted by Frasident
Bugh in 1990. In his brief tenure on the bench, Judge
Themes has written approximatsely twenty opinicne, many of
which involve routine matters. Accerdingly, it i1s simply
too early to tell from his judicial record what kind of a
judge he is.

Neverthelass, aven this slim judiclal record
should set off alarm bells in a fev areas -- environmental
law, mccess to the courts for thossa sesking to enforce their
rights against the government, and the degres of defarence
glven the executive branch of governmant.

In two important environmental cases, Judge Thomas
decided againat those sesking to protect the snviromment,
denled them & hearing on the substantiva igsuse based an
technicalities, and deferred to tha visws of the federal
agenciee, as follows:

In gitizens Against Burlingtop v. Busey, (D.C.
Cir. LEXIS 12035 1591), chio citizens who live near the
Teledo airport and vho use a park and campground near the
alrport challenged tha Federal Aviation Administration's
("FAA") decision te allow sxpaneion of the alrport. The

Ohio citizens urged that expansicn of alternative airports,

a2
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wvhere less anvironmental damage might cocour, ba consldered
by the FAA in ite snvironmental impact statement. The law
requiras consideration of *“reascnable altarnatives" in
snvironmental impact stataments, Judge Thomas, writing the
2 to 1 majority opinion of the Court, decided against tha
chio citizens, Instead, he accepted the FAAL's reasoning
that only alternatives which supported the goal of improving
the Toledd® ecconomy neadad to be consldered.

Judge Thomas's decielon shows sxtreme defsrsnce to
the FAA. Judge Thomas's deference to tha FAA's twistaed
loglc, even wheh it usurped the purpose of the snvironmental
laws, prompted a vigorous dlssenting opinion from
conservative Judge Jamea Buckley who harshly crlticized
Judge Thomms's oplnion, writing that it "willl und&érmire the
NEFA [National Environmantal Pollcy Act] aim of tinject{ing)]
environmantal considasrations into the federal agency's
decision making process.'" Judgs Buckley further wrota:

In our firat encountar with NEPA, twanty years ago, we
epoke of the duty to ensure that "important leglelative
purposas, haralded in tha halla of Congrase, ara not
loat or misdiracted in the vast hallwaye of tha faderal
bursaucracy." (citations omitted}. Bacanse I bhelleva
that the oourt today eshirks that duty, I reepectfully
dissent.

If Judga Thomas's narrow interpretation of tha
anvironmental protection laws continues, it will result in

partial dismantling of the thin umbrella of protection those

laws provide for our fragile snvironment.
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In addition, in Cress-Sound Fercy Ssrxvices Ine, v.

Interstate Commence Commiselon, 934 F.2d 327 {D.C. Cir.
1991), a ferry service coaplained that the ICC had glven lts

compatitor an exemption from NEFA. The Court upheld the
ICC's action and hald that the exsmption was valid. Judge
Thomas wrote & saparate concurring opinlon mtating, not only
that the exemption was valld, but that the fearry company head
no standing te bring this lssue before the Court at all. In
this case, Judge Thomas would have denied access to the
courts to a company seeking to enforcs the environmental
protaction lawe.

Similar threads of deferance to the exscutive
branch snd danial eof access to the courts run through Judge
Thomas's other decisicone. For exanple, in Judge Thomas's
dlssenting opinion in Dos v, gullivan (D.C. Cir. LEXIS 149384
1551), Judge Thomas would have denied am moot a serviceman's
challenge to the military's use of unapproved drugs to
protect troops from chemical weapons in the Gulf War —- thus
closing the courthouse doors to the serviceman's clalm and
deferring to the federal government. The majority of thae
Court disagreed, and ruled in favor of the serviceman.

Another example 1s New York Times Co. v. MASA, %920
F.2d 1002 (D.c. €ir. 1990), in which Judge Thomas jolned a &
to 5 majority opinion that denied the New York Times reguest
that HASA make public the audio tape of the Challenger
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mstronauts' final minutes. The majority's narrow
interpretation of tha Fraadom of Information Act, and
deference to MASA's interprstation of that act, ara typleal
of Judge Thomas's method of daeclding casee.

In short, while his briaef judicial tenure makes
making any final conclusicns impomesibla, some of tha
hallmarke of Judge Thomas's decisione so far == axtrems
deferance to the exscutive branch of the federal governmant,
ovarly narrow interpretation of laws used to close tha
courthouse doors to thees sulng the government, and
inseneitivity to important environmental concerns -- do not

bode well for the future of the Supreme Court.
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Clarsnce Thonas at the EEOC

Clarsnce Thomas heeded the EEOC from 1982 to 1990,
puring his tenure, ths EEOC shifted ita emphasis from class
actions that help large groups of pecple to individual
actione, falled to use goals and timetables as n way
remadying discrimination and neglacted thousands of claims
by the elderly. In order to analyze his performance there
and to understand why it does not reveal much about hiam
lsgal philosophy, it 1s necessary to understand how the EEOC
works. The following is a brief description of that agancy.

The Commiseion conslsts of five commissionsrs, one
of vhom is sappointed chalrperscn,i? who declds matters by
majority vote mand participate equmlly on issues involving
the exarcise of authority. The Commission decides 1if and
when to lesus charges alleging discrimination, and, among
other functions, authorizes the flling of suits by the
EEOC, i

The EECC ls empowered "to prevent any perscon from
sngaging in any unlawful employment practica as set forth in
[42 U.B.C. §§] 2000e-2 or 2000e=3."¥ Thy Commission has
the authority to investigate chargea of discrimination, to

promote voluntary compliance with egual employment laws and

1 42 U.S.C. § 2000e=4(n) (1981).
%  EEOC compl. Man. (CCH) 9§ 1911.
W 42 U.S.¢. § 20008-5.

1.
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to instituts civil acticna sgainet employere or unions that
viclate thoss laws.i’/ The Commiesicn itsalf does not hava
the suthority to sdjudicats claims or impose sanctions: it
is the fedaral courte that have final decisicn-paking
rasponsibilities.’’ In sssence, the Commiselcn acts as
police and prosscutor.

An individual who baelisves that he or sha has been
the victim of an unlawful employment practice as defined by
42 U.B.C. §§ 2000e-2 or 2000e-3 may file a "charga" with the
EEOC.3' The charge must describe the facts surrcunding
the incident, and tha legal theory rellied on, with
sufficient clarity to notify tha EFOC that employmant
digerimination is being claimed.?’ The claimant need not,

& EEOC v. Sears, Rosbuck & Co., %04 F. Supp. 241 (N.D.
I11, 1980), aff'a, 819 F.2d 302 (7th Cir. 1988).
i/ EEOC v. General Tel. Co. of Northwest, Ing,, 599 F.2d

122 (9th Cir, 1979), aff'd,
Boxthwest, Jnc, v. EEQC, 446 V.5, 318 (1980).

a EEOC regulations require the ag to assist persons
who wigh to file charges or complaints undsr 42 V.5.Q.
§ 2000e gt geg. ("Title VII"), the Age Discrimination
in Exployment Act, 29 U.S5.C. 621, 623 gt peg. ("ADEA"),
the Equal Pay Act, 2% U.8.C. 204(d) (1) at ged..

("EPA™), or Section 3501 of the Rehabilitation Act of
1973, 29 U.8.C. 791, Sap EEOC Compl. Man. {CCH) 4 131:
see also Clarence Thomas, Address bsfora The National
Sympoeium onh Eaployment of Handicapped Individuals by
the Federal Governmant, Galludet Collegs (Washington,
D.C. Oct, 24, 1982) at 7.

8! cooper v. PBall, 620 F.24 1208 (9th cir. 1980).
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howsver, prasent a formalistio legal pleading, and the
charge will be liberally construed./

Claimante initlally file charges with the EEOC'w
local fileld offlce. After detarmining that the agency has
jurisdiction over the charge, EEOC invastigators bagin a
factual inveastigation of the allegations. Investigators can
subpoana documentsa, interview employers and amployess, and
do what 1s naecessary to determine whether discrimination has
occurrad, Investigators alsc are authorized to pursue a
pettlement of the disputse between the claimant and the
employer 1f the parties so deaire.¥’ If settlemant is not
a vieble option, the investigation is completad and the
investigator preparss a report stating wvhether or not the
soployer hag viclated the law. If a viclation is found, the
investigator sands a lettar to the amployer cutlining the
violation., If conciliatien between the parties dces not
follow, the employer can be gued by the EEOC,

Whathar or not the EEOC commances a lawsult ia
govarnad more by the Commission's pravailing policy than by
tha circumstances of any particular cass. It was Congrasa’s

intant that suits brought by ths EEOC would supplemsnt, not

ar 14,
L EEOC Compl. Man. (CCH) q 545,
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supplant, an individual's right to sue to enforce squal
amployment laws.dl’

Consaquently, an EEOC finding that Alscrimination
has occurred is not a prarequisite to » clajimant's privata
discrimination action. Rather, the statute under which tha
clain is brought governs the procedurs. For axampla, under
Title VII the claimant must file a charge and cobtain a
notice of right to sue before kringing sult.® Under
ADEA, a claimant may sus any time after 40 days of the
charge filing date but before tha statute of limitations
axpires. In contrast, parsona suing under the EqQual Pay Act
may proceed without first filing a charge with tha EEOC.3
Eventually, the courta will look more favorably on a suit
buttressed by a positive EEOC determination than &n ons in
which the EEOC finds no discrimination.&/

If the EEOC detarminea that discrimination has
occurred, the field office investigator sends the case file

to attorneys at the EEOC's district offices. Thae diatrict

azt Geperal Tel, Co. Of the Northwest, Inc. v. EEQC, 446
0.8, 216 (1%80).

ant Sea EEOC Compl. Man. (CCH) 4 321. Notices of right to
sus are issusd on ragquest.

i  gee EFOC Compl. Man. | 154.

ey The information on tha workinge of the BEOC ware
provided in a conversation with Leroy Clark, former
Ganaral Counssl to the EEOC under Elsanor Holmas
Nortom, on July 24, 1991 (hereafter "Clark
Conversation®),
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affice attorneys review sach case: if they consider it
maritoricus, they than make a presentation to the general
counsel's office in Washington D.C.E! The general counsel
revisws the casas that survive the administrative process
and detsrnines whether they are sufficisntly strong,
factually and/or legally, to takXs into court. The
meritoriocus cases mrs presanted to the Commlssion for a
vote., The EECC general counsel then litigates those claima
that are approved by the Commigasion.®’ Tdeally, the
general counsel should presant all casas involving policy
impuas to the Commission for a vota.B!

The Commigsion directly implements its policiles
during this phase of the EECC administrative process by
choosing which claims to litigate.f! It ie here that the
chairparson, ae the leader of the Commission, can have a
significant lmpact on the direction of the agency. For

exarple, Eleanor Holmes Norton, EEOC Chairperson from 1977

af clark Convarsation.

2 42 U.8.C. § 2000e-4(b) (1) & (2): EEOC Compll. Man.
(CCH) 4 1511,

au Clark Conversation.

ey To facilitata thie dacision-making process, the
Chairman appoints standing committees, composed of ona
or two commissicners. Among its tasks, thess
complttess are charged with identifying lsesuas likely
to arise so that the Commiesion will be prepared to
handla any new iesuea that come before 1t. Clark
Conversatlion.

10
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to 1980, chose to pursue cagaes testing the doctrine of
comparable worth. Generally, she favorsd the use of the
class action suit as the most effactive vehicle to enforce
anti-discrimination lawe.i¥ Accordingly, she instructed
Lexroy cClark, her general counsel, and tha reat of ths
agency, to ldentify appropriate tesat cases.

Mr. Thomae, on the other hand, criticized Norton'a
focus on what he called victims of "attenuated, historical®
avents and class actions.&%’ Me choee to pursue only those
caBes that invelved individuals specifically harmed by
discrimination; j.e., casas in which m parson wae denied a
Jeb or a promotion sclaly bacause of his or her ssx or
race.2’ Ap a result, the numbaer of clamss action suite
attacking systemic discrimination decreased during Thomas's

tenure as chalrperson, i

a Clark Conversation.

8! Clarence Thomas, "The EBEOC: Reflactions on New
FPhilosophy." 15 Stetson L. Rev., at 33,

to the Pacific Research Inatituta {August 10, 1987), at 2;
Clarance Thomas, Keynote Address Celebratlng the Formation
of the Pacific Research Instituta's Civil Rightas Task Forca,
{August 4, 1983), at 22.

B gtatensnt of the Leadership Confsrence on Civil Rights
Cppoeing tha Confirmation of Judge Clarence Thomas to
the Unitad Btates Supreme Court, (August 7, 1991), at i1
({Auguet 7, 19591): Congresesicnal Black Caucus Statament
in opposltion to tha Nomination of Judge Clarance
Thomas to the Bupreme Court, at 7.
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In light of the above-described proceas, the cages
tha EECC chooses Ot to pursus provide additional important
information about the Commimssion, its pelicies and its
chairperson.id’ Thus, to determine Thomas's seffectiveneasa
in pursuing the enforcement of anti-discrimination laws as
head of the EEOC, a raview of the cases he chose not to
pursua, as waell as policy statements he mada, le critical.
Such an analysis has been undertaken by ssveral other
organizatione. Tha following is a summary of thelr
findings.

A8 noted above, Clarence Thomas arandonsd the
EEOC's prior practice of pursuing clasa actions and focused
on individual cases. By way of explanation, Judge Thomas
stated that he 414 not conslder individuals who have baeen
harmed by "historical events® to be appropriate banefici-
aries of relief from discrimination.i’ put significantly,

Thomaa's record in progecuting individual capes was abysmal.

£2¢ Unfortunately, the procedural cbstacles to suits by
aggrieved persons agaipnst the EEOC render the opinions
in those suits unhelpful in digcerning complaints
against EEOC policies. Persons who feel the EEOC has
not servaed thas properly face enormcus obstacles in
suing the EEOC., 42 U.5.C, § 20008 gt zeq. does not
canfer a right of action against the Commission.

Y. ; 579 F.24 890 (sth cir.

l978), gart, denied, 440 U.S. 921, (1979). As a
result, very few cases challenging the actions of the
EEOC survive to be determined on the narits.

o/ "HAARCF Report on The Nomination of Judge Clarance
Thomas, " (NAACP} Aug. 1, 1991 at 4.
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Koraover, although Thomas criticited the size of his
pradacessor'a case backlog, the Gensral Accounting Office
reported that during Thomas's terurs “ths backleog of
complaints increased and the numbar of complaints that
received a hearing or inveatigation declined,*d/

Clarance Thomas also daparted from the EBOC's
traditional use of goals and timetables in sattlansnts of
employment discriminatjon cases. He explained this
departurs by adopting a specious interpretation of SLoLts,
tha Suprame Court precedent on this issue,l in crder
“to . . . conclude that the Court prchibited the long
accapted practice of employment goals and timetablas, "Il

Thomae's tenure at tha EEOC hap been characterized
ap "display{ing} a failure and unwillingnass to
snforce ., . . federal laws forbidding employment discrimina-
tion."d# He has never adequatsly explained the EEGC's
fallure to prosecute over 13,000 age discrimination cases

vhich resulted in the victims' loss of thair right to pursue

af "Statement of the lLeadership Conference on Civil Rightse
cppoeing the Contirmation of Judge Clarance Thomas to
the United States Supreme Court,” (Leadsrship Confer-
ance on Civil Rights) Aug. 7, 1951 at 6.

&/ pire Fighters Loca) Unjon No. 1784 v. Stotte, 467 U.S,
561 (1984).

E Y %Judge Clarence Thomas - An Overall Disdain for the
Rule of Law," Report by People for the Amsrican Way,
July 30, 1%9)1 at 12,

wooIa,

k]



429

their claimns.l’ Indeed, upen the discovery of this BEOC
failure, Congress passsad emergency legiglation restoring all
13,000 cases. Throughout the entirs congressicnal inquiry,
Thomas falled to cooperata with Congress ln congrseslcnal
hearings. On humarcus occasions he grossly undereatimatad
the number of casss ln wvhich the victinz lost tha right to
pursus his or her other c¢laim. Furthermors, he displayed
open hostllity towards the congressional inguirers.M’

Again demonstrating inssnsitivity to ths elderly,
Mr. Thomas fajlled to implement adeguatasly rulss which would
reguire eaployers to makXe pension fund contributions for
workers over &5 yaars of aga, despite a federal atatuts
mandating such contributions. U.S5. District Court Judge
Harold Gresene characterized the Agancy's behavior in this
regard us, “"{alt bast . . . slothful, at worst deceptive to
the public,wilf

In conclusion, Thomas's record at the EEOC railsea
serious concerns that, as a Suprame Court Justice, he will
not ba sensitive to individuale pursulng claims under anti-
discrimination statutes, and may be openly hostile to euch
sults by groups. MNorsover, it is unlikely that he will
support, mich less champlon, tha rights of oppressed groupa.

W 14, st 13.
uod,
1/ BARP v. EEOC, gupra, note 3.
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His record alsc reveals that ha will likely oppese
arfirmative legislation to alleviata the effects of

historical &lecrimination,

as
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THOMAS SITS ON BOARD OF ANTI-ABORTION MAGAZINWE,
KATION/SUPREME COURT WATCH REVEAL

Contact:

Bruce Shapiro or Nick Yasinski
212=-242~8400

David Corn

202-546-2239

Judge Clarence Thomas, nominated by Fresident Bush for
the U.5. Supreme Court, sits on the editorial board of
a conservative journal which has published numercus
attacks on abortion righta, aceording to an exclusive
report in this week‘s issue of The Nation.

Suprene Court Watch, a project of Tha Nation Inatitute
devoted to analysis of Supreme Court nosinees and Court
trends, is naking this story amd related background
material available to the press.

According to the investigative report by Mation
columnist David Corn, Judge Thomas hae sat on thae
aditorial advisory board of the Lincoln Review, a
guarterly journal devoted to conservative black opinion
published by the Washington-based Linceoln Inastitute for
Rasearch and Education, since 1981. The Lincoln Review
has printed freguent and virulent attacks on abortion
and affirmative action.

ThomAS hinself has written three articles for tha
Lincaln Review since 1981. None arae directly concerned
with abortion. In his articles, Thomas;

* aganils govarnmment interference in the ecanomy
including mininun wage laws and laws protecting labor
unions;

* dpfends fellow black conservative Thomas Sowall; and

- Wore ==
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* praiges the values of the nuns who educated him.

Thomas did not discloee hiz affiliation with the
Lincoln Review or his publications there during his
judicial nomination hearings in 19%0 or his prior
federal appointments, despite the requirement that ha
list all atffiliations and publications on the
disclosure form required of presidential appointeses.

* A COPY QF THE HATION’S COPYRIGHT ARTICLE IS ENCLOSED.
FLEASE FEEL FREE TO CITE IT WITH ATTRIBUTION.

* INVESTIGATIVE REPORTER DAVID CORN IS AVAILABLE FOR
INTERVIENWS AT 202-546-2239.

* FOR COFIES OF SUPPORTING DOCUMENTS RELATING TO THIS
STORY, INCLUDING THCMAS’ ARTICLES, CALL BRUCE SHAFPIRO
OR NICK YASINSKI AT 212~242-3400.

Also enclosed for your information 1la an op-ed column
by Suprema Court Watch advisory board membar Haywood
Burns, published in the New York Times on July 9,1991.

In this strongly-worded opilnion column, Burna,
Presldant Eperitus of the National Conference of Black
Lawyers and Dean of the CUNY Law School at Queens
College, argues that Thomas merits no support from
alvil rights groups or african-americans.

DEAN HAYWOOD BURNS IS AVAILABLE FOR TELEPHOWE
INTERVIEWS AT 718-575-4201.

- 1) ==
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The Nacion. by 9/ August 5, 1091
BELTWAY BANDITS. DAYID CORN

H Judge Thomas's Neighborboud

In thetr mwcavaion of Judge Clarence Thomas™s characuer
and philosophicat dsposition, members of the Senate Judi-
ciary Comminee mighy sift chrough back issues of the Lin-
coim Review, 3 quanierly joutnal published by the Lincoln
lasuune for Research and Educanon. Thomas has sat on the
editorial advisary board of this maganne, a bastion of bluck
conservaiism, since 1981—far longer than he has sat on any
gourt—and us record dunmg his tenure there shouald ar least

prompt questions as 1 the wdeas thar snimace the judge.
Thomas's wTiln opauons 10 the Revntw haae Rt been
ive. 1n 1962 he d government soterierence in the
y—citing laws that h 2 manimum wage, thar
require expetsrve lcenges for ax) dnvers and that protect
“diserpmunatory babor uruons” —as sitacks o the freedom

declared capital punishosest “an ides whoss time has core=—
agaun” and pooh-poched the argument vt race is & factor
1 who & cwasted. LA, Parker and Allan Browsfeld—ibe
editor and wn sesiszant editor—castigased dye Resgan Admin-
1steazson in 1982 for not dolng enough to ban affirmanve
acuon. {Both were on Reagan's transition weans for the Equal
Employnient Opportunity Commission, which Thomas came
10 head.) They also chasised Reagan for baciing an extension
of the Yoring Rights Act to “court fawn™ with civil rights
groups. One arvicls opposed a naiossl holldey for Marun
Luther King Jr. and recommended that a commemotative
coin be issued instend. An editorial critickeed the Commuission
on Civil Rights fier reporting that peristent discrimination
15 the maint rexsn blacks and Eaninoy are unemployed 1
higher rates than whites. {That capitalism is the cure for rc-

of blacks nod ouhers [n 1933 ar greac Jengrh he defended
Thomas Sowel, & fellow black conservauve who has scarned
wTirmanve sorion, phacing the man i Lhe “pantbeon of Hlack
Amencans such us Frederick Dovglass, Booket T. Waslong-
1on, and Marun Lurher King. Jr.”* He noced his own sucag
avernion bo wiTumartve action and hagled Sowsd] for presencung
“p muh-neaded snudore 10 chebey™ shom the discnmnation
women face m the workplace. He alug argued thar individual
frevdoem derrven froun free emeypnase * Becwms: we Amerrcing
are a commercal peopls, we cxpress ous freedom mowt
typically in the diverse means by which we ke to gain wealth,
And this weaith can in rurn serve as a means to higher ends.”

In 1986 the Revtew published remarks be made 10 tnbute
o the nuns who tsught in the Carholic schools he sttended
in Georga: “They bawe taught me 1o Seliewe in God and the
word of God.” To the nuns, Thomas declared, *'| wall hewe
10 part of Uus oy of seif itdulgence that 1§ running rempant
in our society. . . . 1 will not forsake you."”

Seculanses mught find somethung ta worTy about i tha [one
of that speech. Abortinn-righes actvists shoukd note that the
Revtew has taken 2 fiercely ann-chorce stand witile Thomas
et sarved on s board. Parrek Monagnan, the genems coun-
sel for the Milvaukee-hased Catholic League for Relipon
and Civil Righis, decred shertian en ity pages in 194) as "an
dite-oriamed snemp o judicially slaugimter the poverty chass
parmcularly the black pornon of it He sdded, “The ume
0 move ugainst the o Aberion Pooer 15 now.” In 1993
Edward Smith, an sssoca editne, prociamed thar “the feus
is an wnborm buman baby dod therefone ne desruchan—iar
whatever the rexiteiy—is an sz of murder He compared
aborwon to slevery and Likamad thote who Tinebaomi ab

ISmL15 ouE P At motif of the Review.) And 3 1983 piece
argued there was a prexxing need for jodicial acirvism—mn
order 1o plement & conseivitive agends.

On the more wild side, the Review frvorsbly evaluated a
book thas suggesnd that Karl Marx was a devil worshiper, In
1986 it published an article by John Saydet, the Washingron
lobbwist for the Citizens Comuminwe for the Right o Keep
and Bear Arms, wisch olmerved thar pyon of che evil In the
worki—including homosevality, adubtery, musedes, abortion
and communsm-—is the handiwork of the Antichrist. And
the rournal has frequently churped thue Sowth Africa’s Afri-
can National Congrss has been controlled by the Commmnga
Party of the Soviet Linion.

The Review’s take on the A.N.LC. is underscandable. Editor
Parker and William Keyes, & contribvuting editor, ran 3 con-
sulting firm that worked for South Africa; a Sowth African
newspaper reported in 1983 chat LU.S. mconds showed Kayes
was mcsiving $360,000 & yexr from Prmsocia, Koyes abeo direts
the Biack Political Action Conumittes, which kas supported
Jesse Helms, In the 1970s and 1980s, Parker was & memher
of the U.S. efflints of the World Awmti-Communist Leagoe,
whose chapters in other nations conalioed Beo-MNazis and
right-wing terrarise. Parker v wlao worked wich Causs, an
amicommunis groap founded by Sun Mywng Moon's Unifi-
cation Church. Both Parker and Keyws sit on tw advisory
board of the Amwrican Freedom Coalidien, another growp
connected to the Unificarion Church,

The pedigrees of Parker and Keyes, and anyone cise in-
volwd with the Review, ure relevant oaly to the exient thar
they show the miliew in which Thomas apparently fech com-

clinics to John Brown, the aboliiaue who marmed the
governmen araenal m Harpere Ferry n 1559,

W Does He Bend This Souft?

Much of dw Riview's comuent has been standand Reagaoue
fary—somerimes delivered wirh a ol twist. An arce de-
femding ther Sirasagic Defense [mivistve claine 3 Soar Wy
ipending woold lesd to *oew i our of the |

dmww-dhum. Atﬁm

forable. Kig position on vhe bowrd—which he shoubd have
declared on goverament dischosune forny and did not—has
compromised his judicial integrity, Judges 2w 00t supposed
0 msociete with entities vhat adopt controversial stands,
pAmculacty ¢m st g coos befone teen. Thomas
should not be comnuomd by the wratngs éod affifetan of
others. B ot an edioorial sdvives, st doms b thlok of the
OpRniows expreesed i e Favwiee oy his commden? Acooniing
w Purler, Thomas sever coreplsiosd alesa moy of the
Reviyw'y articies. Do tHescs baply s
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THOMAS VIOLATED JUDICIAL CODE
IN RALSTON PURINA CASE

"Supreme Court Waich" Says Nominee's Impartiality
Questionable in Deciglon Affecting Danforth Family Businegs

WASHINGTON -- Supreme Court nomines Clarence Thomas apparently
violated standards of judicial conduct last year by ruling in a falee
advertising cass that could save millions of dollars for Ralston Purina,
the company started and still largely controlled by the family of

71 Fifth Avarue
Mew York, New York 10014
212) #63-5170
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Th 's personal friend and palitical mentor, Senator John Danforth
{R-Mo.), & report by The Nation [nsttute’s Supreme Court Watch
charged today.

The September 1990 decision, ane of Thamas's first opinions as a judge
on the U.S. Court of Appeals for the District of Columbia, vacated U.S.
Discrict Court Judge Stanley Sporkin’s fine of $10.4 millon and
attorney's fees against the pet food giant for willful misconduet in
making false claims promoting the canine health benefits of its Puppy
Chow. Thomas ordered the lower court 1o re-caleulate any penalty
against Ralston Punna a1 a drestically reduced rate.

"Judge Thomas cearly showed agrant disregard for common sense and
legally-en¢oded standards of judicial conduct,” the report sald, noting a
federat law that declares that any judge is disqualified from & cage if hiz
or her "impartiality might reasonably be questioned.”

Senator Danforth was Thomas's employer both as Atlorney General of
Missouri and as a U.S. Senator, and is widely recognized as the central
proponent of the cantroversial jurist during his rize through the ranks of
the Reagan admini=traticn and the federal judiciary.

Full copies of the report and background materials -- including more
rontacts, the 1990 opinion and financial date -- are available from
Supreme Court Waich

This is the second report on Judge Thomas released by Supreme Court
Watch to raise serious questions about Thomas's ethics. The first report
revealed his undisclosed membership on the editorial board of the
Lincoln Review, a conservative quarterly which has published numerous
articles opposed to ebortion rights and afirmative action.

| I
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A BREACH OF ETHICS?

CLARENCE THOMAS, JOHN DANFORTH
AND RALSTON PURINA

The s8ccnn in 2 serss of repornts on Judge Clarence Thomaa

3v Bruce Shaptro
Fraject Direcoor
Susreme Count Wacch
The Nanon [nsane

Basea cn reporg v Sieve 3samsh of the Columbia {Me.) Daily Tribune,
ek Yoznsk and Mamnew Kuben

L1991 The “arlon [nstituie
Mease cite The Maton Lngitule in any use of this material.
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ABOUT SUPREME COURT WATCH

Supremsa Court Watch is a project of The Nation Institute, o nonprofit
organization dedicated to research and education in the areas of civil rights, civil
libarties and journalism. Supreme Court Watch prepares background reports on
Supreme Court nominees, anaiyses Court trands and produces radio programa,
The Supreme Court Watch advicory commttee consista of legal scholars,

practicing avtorneys and journaiists.
ABOUT THIS REPORT

This is the second in a serieg of background reports on Judge Clarenss Thimas. It
was ressarcied by a team of investigative journalists in consultation with leading
experts in judical ethics.

This report vas written by Bruce Shamro. project director of Suprems Court
Watch. Shapro is an investigative journalist who specializes in civil rights and
civil liberties. He is a frequent contnbutor 1o The Nation and other magazines and
has written for the Guardian of London, the {rish Times and other newspapars
abroad. He is former editor of the New Haven Independent, a weekly nawspaper
he co-founded in 19886.

The first Supreme Court Watch report on Judge Thomas revealed Thomas's
undisclosed position es an editonai board member of the Lincoln Review, a
conservative quarterly which has published numerous articlea opposing abortion
rights and affirmative ardon.

CONTACTS AND MORE INFORMATION

For more information concerning this report, or for background mateyials, contact
BRUCE SHAPIRO, 212-242-8400 (o), 203-776-0088.

JAN KLEEMAN, an attorney with Paul, Weiss, Riflind and Wharton, is
researching Clarence Thomas's judicial record as a member of the Suprems Court
Watch adwvisory board: 212-373-3110 (w)

Two experts on judictei eriucs are famliar wich this report and may be contacted
for comment:

STEPHEN GILLERS is grofessor of judicial ethics at New York Universicy Law
Schooi and a member of the Supreme Court Watch advisory committes: 212-789-
4749 (h), 212-998-6264 (0.

AIONROE FREEDMAN is former dean of Hofstra University Law School, whers
he sull teaches. He is vnafBliated with Suprems Court Watch or The Nadon
Tnstizute: 715-507-2728 ihy, §16-463-3516 1w),
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A BREACH OF ETHICS?
Clarence Thomas, John Danforth and Ralston Purina

The second in a series of reports on Judge Clarencs Thomas

By Bruce Shapiro
Propect Director
Supreme Court Watch
The Nation ngitile

Based on reporting by Stsve Bennish of the Columbin (Mo.) Daily Tribane, and Nich
Yosinski and Matthew Ruben of The Nation institute.

In epparent violation of the standards of judicial conduct, Judge Clarence
Themas last yeer played a crumal role in sharply reducing a $10.4 nillion damage
claim aguinst the Ralston Purina Company, a corporaticn owned in large part by the
family of his former employer, close personal friend and political menter Senator
John Dunforth of Missouri. Thomas's opiruon in Alpo Petfoods Ine, v, Ralston Purina
Company, written in September 1990 on behalf of a unanimous thres-judge panel of
the U1.8. Court of Appeals for the District of Columbin Circuit, reversed 2 damage
award that, even by Fortune 500 standards, had a measurable impact oo the
company and thus on the fGnances of Danforth and other members of his family,

Thomas, recently nominated by President Bush for the Soprema Conrt, failed
to disqualify himself from the case desprte federal law prohibiting a judge from
sitting o any case in which his ‘impartiality nxght be " He
did not publiely disclose his relationship to Danforth, which under faderal law would
have permitted Alpo's attorneys to make their own decision about his partici
As a mamber of tha appeals panel, he presided over the Ralstan Puring case st
months after Danforth played an tnstrumental role in parsuading fsllow senxicrs to
approve Thomas's nomination.

A FAMILY BUSINESS

Ralston Purina was founded by Senator Danforth's grandfathar, William
Daniorth. His descendants remain the company’s largest sharshaldery, According to
1990 Senacs disclogure farms, Senaror Dandorth owng more than $7.5 million worth of
Ralston Purine stock. Ha daimed as assets seven different trusts and other atork
heidings in Ralaton Punna worth more than 51 millim, plus an additional Relston
Punna holding worth between 2500.000 and S1 million. Hia actual holdings may weil
exceed the $7.5 mllion: digclosure rules require only that senators describe
in broad categonies, so there 15 no way of discinguishing holdivgs greater than 81
miilion. According to 1990 pryxy reports, Janforth’s brothers, William and Denaid,
bath members of the Ralston Punna beara of direcrors. either own themeelves or
controi through a farmly foundauon rougniy 5 peresnt of the company’s stock. William
Dantorch is also chanceilor and a trustee of Washingron Univernity, which cwns an
addicion 7.48 percent of Ralsten Purina shares. The Danforth family's rols in Raleton
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Punna is well known and widely publicized.

In 1988, on# of Ralston Purina’s top competitors, Alpo Petfoods, sued Ralston
Purina for false advertising, charging Ralston Purina with promoting unproven
canips bealth bensfits of its Puppy Chow. RdemMMMuM
an Alpo ad was equally falee. After a sixty-one-day bench trial, U.8. Distriet Court
Judge Stanley Sporkin ruled in Alpo's favor, finding that whils both comrpanies were
guilty of false advertising, Ralston Purina had acted with willful dizregard for the
law. Sperkin awarded each side attorney’s fees buat slapped a massive $10.4 million
damsge award on Ralston Purina,

Ralston Purina appealed. In April 1590 the case was heard by a thres-judge
pansl of the U.S. Court of Appeals for the District of Columbia, inciwding Judge
Thomas, who had been confirmed just a few weeks earlier on February 22. Thomass's
opinion agreed that both sides had engaged in mialeading advertising but frand no
evidence of willful misconduct on Ralston Purina’s part. Thomas vacated the $10.4
million damage award as weil as the attorney's foes levied against Ralston Purine,
ordering the lower court to recaleulate any penalty at a drasticaily reduced rate, The
case is still pending.

A LONd FRIENDEHIP

John Danforth recruited Clarence Thomas cut of law school in 1974, Danforth,
then Missouri's Attorney Gensral, hired Thomas as an assistant attorney genersl.
Thomas remained on Danforth's staff for cne and a half years. When Danforth moved
to tha U.S. Senate in 1979, he rehired Thomes 28 a lagislative assistant, At the
bmﬁmmAMmmﬁmDmmnmhm
prominence, intervening to gain him appointments on the Reagan transition tsam, on
the Department of Education and finaily as chair of the Equal Empleyment
Opportunity Commission (EEOC),

Danforth's intervention was central to the Senats confrmation of all of
Thomas's government appointments. With each post, Danforth testified publicly and
effusively in Thomas's favor. “He is a persan of very high character, very fine
judgment, has a fine mind, and is a persen who i totally coramitted to the canse of
mpmmploymantopportumtyfora]lthepmphofﬂmmmﬁy Danfiorih aaid
abous Thomas in 1986, when Thomas's controversial decisions s EEOC chair led
gome genators to question his resppoinianent. The Senator also lobhiad hard behind
the scenes, "Frankly, Senaror Danforth bas spokan to me about you and has spoken
very highly,” Senator Paul Simeon of Dllincis told Thomas during the 1386
mppmmem hearings. Privately, Senate scaffers describe Danforth’s role as -
cenwal"mwmmnzThomassconﬁmanonwtheCathourtofAmuhinlmo

Danforth and Thomas are also close friends. “I have spent countless hours of
my life talking to Clarence Thomas,' Danforth declared during Thomas's 1988-90
confirmation hearings for the federel bench. "I consider mysalf to be bis pareonal
friend.” Their relationship conmnues to this day: as indicated by numerons news
acoounts, negotiations between Danforth and the White House played a crocial rale in
gaining Thomas's Supreme Court nominanon.



INTEGRITY COMPROMISED?
Foralllhlllmma Mrhng;nfeummllﬂthmlﬂp,&dr

family to avuid even the appearance of indebiadness. Yet when the Alpo case crossed
h;hnd;.hsmdommdnﬁ‘erorduclumofhismm
Richard Leighton, sendor partner of Leighton and Ragnery, the law firm that
representad Alpo.

There is maore involved than common sense. Fadaral law (28 USC 4885 o) declares
that any judge is disqualified from a case if her or his "impartiality might reasonably
be questioned.” A related lawt(28 USC 455 &) permits attornays to requast a judge's
reensal, but only after the judge has made a complets disclosurs of any connaction to
the case under congideration. In practical terms, this assessment of confliet penernily
invelves & two-pronged legal test: the closeness of the relationubip batwesn a judge
and a party appearing before him, and whether the judge’s decisions might have a
maverial impact ¢n an individual's finances or other substantive concerns, Of
Thomes's close relationship and the appearance of personal indebtednses to Danéorth
thers ¢an be no doubt. What about financial impact?

Rough calculations of the damage award's impact based on the company’s 1990
annual report shows the impact is measurable and substantial. Last year, Ralston
Purina reported $375.8 million in profits available to sharshaidars. The Alpo damage
wadwﬂdhwamdmﬂmtsmdwm;ﬁmdm

w0 large, long-term shareholders like the Denfirths, In addition, a $10.4
dmamﬂmdluebmmmmﬂddmmﬂam
oftheoompmy’s

Theonly;oumahstwunderhneThmusmnﬂictofmmthuhmqu
Rose, a columnist for the Columbia (Mo.) Daily Tribune (circulation
17.000). Hed:scusudtheRalstonPumamumthomofaJﬂylledmn
concerning Thomas's character. ‘An upright and honest judge weuld be loath to raie
mammvﬂmadmpmuml professional, and politica] associats,” Rose wrots.
“Thomaa had no such quaims.”

The point is not to suggeet a conspiracy between Thomas and Dandorth, Rather,
Judge Thomas clearly showed flegrant disregard far common senss and legally
encoded standards of judicial condue

it
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Thomas’ Ethics and the Court
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1990 when D.C. Cicumt fudge Clarence
Thowds 1 w0 Alpe Petfoods Ine, v. Ral-
siem Parerg Co., 913 F. 20958,

In Lhe Rafeion Purvma cose, the mom
party who bad 3 sigmificant wermtr in
e was Sen. Joha Daaforh (R-
Mo.}. Judgs Thomas™ debt i Dandorth 18
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Senator Smvod. Thank you very much.

Is there any preference about who goes next?
Ms. WiLLiams. 1 will go next.

Senator SiMoN. Patricia Williams.

STATEMENT OF PATRICIA WILLIAMS

Ms. WiLLiams., Good afternoon, Senator Simon and ladies and
gentlemen.

I come today before you on behalf of the Center for Constitution-
al Rights, and it is with great regret that we oppose the nomina-
tion of Clarence Thomas. Based on his candidacy, it would be pre-
senting a threat to the assiduous protection of civil liberties, par-
ticularly in the aress of women’s rights, affirmative action, and
rights of the elderly.

I would start by making a brief observation about the course of
these hearings. There has been a deeply disconcerting pattern of
Judge Thomas either revising or disclaiming many of the most
troubling aspects of his record over the past decade.

If one believes in this epiphanous recanting, we are left with the
disturbing phenomenon of a Supreme Court nominee who didn’t
read his own citations, who misunderstood the legal import of his
own obstructionist administrative actions, and who really didn’t
mean most of what he said. And if one is not inclined to believe
that Clarence Thomas' keen intelligence could leave him in quite
so disingenuous a state of disarray, then you the Senate must come
to tarms with the fact that you are confronted with an outright
practiced refusal to answer questions, and this is a tremendously
serious violation of the Senate’s right to answers about any nomi-
nee’s views and his position to uphold precedent, judge facts, inter-
pret new law.

Ambiguity is not the standard. A senatorial leap of faith, as the
Philadelphia Inquirer put it yesterday, is not good enough. The
Senate has a constitutional duty to ensure that the Court remains
a place where hoth popular and unpopular causes may be heard.

There have been many careless accusations about how politicized
the hearings have become, but the Constitution expressly makes
the senatorial process of inquiry a political one. The Constitution
specifies that no nominee shall be confirmed, without the advice
and consent of the Senate. And let me be clear, this concern has
nothing to do with whether Clarence Thomas is conservative, liber-
al, Republican, or Democrat. This concern has nothing to do with
whether Clarence Thomas is a role model or not. It is about the
Court’s actions. The job is more than a role, and Clarence Thomas
would be more than a model. It is about real power over the real
fates of very real future generationa.

If the Senate is confronted with a tabula rasa or even a tabula
not 5o clara, mystery, as even some of you have acknowledged,
then there is little basis for knowledgeable advice or informed con-
sent, and this again is a severe threat to the functioning of our tri-
partite system of government, to the balance of political input that
the involvement of several branches of government must provide,
before somebody is placed into that most sensitive position of dis-
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cretionary insularity, that shielded office of highest trust that is
the Supreme Court.

Second, one of the most distinguishing features of Clarence
Thomas’ philosophy is his wholesale rejection of statistics and
other social science data, and with it the rejection of a range of af-
firmative action remedies that have been central to our social and
economic progress.

While self-help and strong personal values are marvelous virtues,
they are no standard for the zealous protection of civil and human
rights, that protection bein.sg the paramount task of the judiciary in
any democracy and of our Supreme Court in greatest particular.

The problem with Clarence Thomas’' espousal of self-help values
is that he positions them in direct either/or tension with any other
value. Self-help is presented as bitterly competitive, rather than in
complete concert with those social remedies and measures that
would help ever more, rather than ever fewer people.

I recemgy saw g television program, something that we have all
seen, I think, over voices presenting statistics about the lack of
educational opportunity for black children in inner<ity schools,
about dropout rates, drugs, crime, teacber apathy, lack of funding,
padlocked public libraries, and the low expectations of officials and
school administrators.

At the end of this very depressing summary, the anchor turned
te four teenagers, all black and all excellent students in a special
program designed te encourage inner-city black youths with an in-
terest in math and science, “Are you here to show us that’s a lie?”
asked the commentator. The students then proceeded to try to
redeem themselves from the great group of the *“not very good”
inner<ity black kids, by seeing themselves apart as ambitious,
dedicated, different in one sense, yet just the same as the majority
of all other kids at the same time.

It was unbearable listening to these young people try to answer
this question. It put them in an impossible double bind. They were
lowerclass kids who came from tough inner-city neighborhoods,
where very few of their friends could realistically entertain aspira-
tiocns to become neurosurgeon or microbiologists, and it was this
community from which they were being cued to be different, in
order to prove the truth of their individualism.

Let me be very clear, I am not faulting, but praising these young
people’s aspirations and goals, but what concerns me is the way in
which not only the TV anchor, but also many in the society, includ-
inﬁ many blacks and including Clarence Thomas, force them and
others like them to reconcile their successful status by presenting
the conditions from which they were so serendipitously rescued as
mere _l;l;ction, waiting to be willed away by the mere choice to over-
come it.

Moreover, a question, a model that asks children whether they
can prove statistics to be a lie does not treat statistics as genuinely
informative. If the actual conditions of large numbers of people can
be proved a lie by the accomplishments of an exemplary few, then
social science data only reinforce an exception that proves the rule.
They do not represent the likely consequences of social impoverish-
ment, they bear no lessons about the chaotic costs of the last sever-

56272 0 - 93 - 1%
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al years of having eliminated from our social commitment the life
nets of basic survival.

Rather, social science data are reduced to evidence of deserved
destitution and chosen despair, the numerical tracking of people
who dissemble their purported deprivation, and dismissed as mere
lockstep thinking opinion, rather than empiricism.

The Supreme Court in recent cases, perhaps most vividly in City
of Richmond v. Croson, has persistently done something with sta-
tistical evidence that is very like asking schoolchildren if they can
mﬁke into a lie the lost opportunities of countless thousands of
others.

The dismissiveness of Clarence Thomas' analysis of social science
evidence exceeds even that of the majority’s reasoning in Croson.
For all his constant and admittedly quite moving anecdotalizing
about his own history, Thomas by this gesture effectively supplants
our larger common history with individualized ‘hypotheses about
free choice, in which each self chooses her destiny, even if it is des-
titution.

Clarence Thomas has not clearly committed to an historical con-
text that gives at least as much weight to the possibility that
blacka and other groups historically disenfranchised groups have
not had as many chances to be in charge of things as to the possi-
bility that they just don’t want to or that they just can't.

If we do not begin to take the horrendous social conditions of
black people seriously as social and constitutional matters, not just
individual problems, we risk becoming a permanently divided socie-
ty. Social necessity not only must have, it may and does have at
least some place in the Supreme Court’s considerations into the
next century.

Thank you.

[The prepared statement of Ms. Williams follows:]
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STATEMENT

B
PATRICIA J, WILLIAMS

ON BEKALF OF
TRE CEMTRR POR CONSTITUTIONAL RIGHTS
AGAINST THE NOMINMATICN
OF JUDGE CLARENCE THOMAS TO THE
U.8. BUPREME COURT

-----------------------------------------------

Senators, Ladies and Gentlemen, Good afternoon, 1
come before you today on behalf of the Center for
Constitutional Rights, It is with great regret that we oppose
the nomination of Clarence Thomas.

Many of the civil rights organizations who have
preceded me have distilled the basis of our concer:n that

" Clarence Thomas's nomination represents a threat to the
assiduous protection of civil liberties, particularly.in the
areas women's rights, affirmative action, rights of the
elderly, 1 will not repeat all of the bases of the Center's
concemn. You may refer to the Statement of the Center

~which I will enter into the record at the end of this
presentation,

One of the most distinguishing features of Clarence
Thomas's philosophy is his wholesale rejection of statistics
and other social science data, and with it the rejection of a
range of affirmative action remedies that have been central
10 our social and economic progress.
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While self-help and stong personal values are
marvelous virtues they are no stand-in for the zealous
protection of civil and human rights--that protection being
the paramount task of the judiciary in any democracy, and
of our Supreme Court In greatest particular. The problem
with Clarence Thomas's espousal of these self-help vatues
is that he positions them in direct “either/or” tension with
the any other value; self-help is presented as bitterly
competitive rather than in complete concert with those
social measures that would help ever more rather than ever
fewer people.

An example of why this kind of created tension is so
perunicious: recendly, I saw a television program, such as
we have all seen, with overvoices presenting statistics
about the lack of educational opportunity for black
children In inner-city schools--statistics about drop-out
rates, drugs, crime, teacher apathy, lack of funding,
inadequate facilities (particularly for math and science
study), padlocked public libraries, low expectations of
civic officials and school administrators, and general
conditions of hopeiessness. At the end of this very
depressing summary, the anchor turned to four young
teenagers in the studio, all black, all excellent students in a
special program designed to encourage inner-city students
with an interest in science. He asked: "We've just heard
that black kids aren’t very good in math and science; are
you here to show us that that's.a lie2 The students then
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proceeded to try to redeem themselves from the great
group of the "not very good” inner city black children_by
setting themselves apart as ambitious, dedicated,
"different" in one sense, yet "just the same as" the majority
of all other kids at the same time.

It was unbearable listening to these young people try
to answer this question. It put them in an impossible
double bind. These were lower class kids who came from
tough inner-city neighborhoods where very few of their
friends could realistically entertain aspirations to become
nourosurgeons or microbiologists. It was this community
from which they were being cued to be different. Let me
be very clear: I am not faulting, but praising these young
people's aspirations and goals. What concerns me is the
way in which not only the TV anchor, but also many in
this society, including many blacks, and including
Clarence Thomas, force them and others like them to
reconcile their successful status by presenting the
conditions from which they were so serendipitously
rescued as a mere fiction waiting to be willed away by the
mere choice to overcome it. In this way, the
commentator's question actually limited their altematives,
compromised their function as realistic role models, and
prompted explanations of their good fortune that tended to
kill their sense of communal affiliation as the only way of
permitting the truth of their individualism to remain intact.
Although this sort of rhetoric is frequently wrapped in
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aspirations of racial neutrality, it in fact pits group against
individual in a way that is not only race-based, but pits
successful or middleclass blacks against their less fortunate
friends and even family,

Moreover, a question, a model that asks children
whether they can prove statistics to be a lie does not treat
statistics as genuinely informative. If the actual conditions
of large numbers of people can be proved a lie by the
accomplishments of an exemplary few, then social science
data and statistics only reinforce an exception that proves
the rule, They do not represent the likely consequences of
social impoverishment; they bear no lessons about the
chaotic costs of the last several years of having eliminated
from our social commitment the life nets of basic survival.
Rather, these data are reduced to evidence of deserved
destitution, and chosen despair, the numerical tracking of
people who disssemble their purported deprivation--
dismissed as mere “lockstep" thinking, opinion rather than
empiricism,

The Supreme Court in recent cases, perhaps most
vividly in City of Richmond v. I.A. Croson, has
persistently done something with statistical evidence that is
very Hke asking four schoolchildren if they can make into
a lie the lost opportunitics of countless thousands of
others. Richmond had a black population of
approximately 50%, yet only 0.67% of public construction
expenditures went to minority contractors. The city set a
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30% goal in the awarding of its construction contracts to
minorities, based on its findings that local state and
national patterns of dicrimination had resulted in all but
complete lack of access for .minority-owned businesses.
The Croson majority dismissed these gross
underrepresentations of people of color, of blacks in
particular, as potentially attributable to their lack of
"desire” to be contractors. In other words, the nearly one
hundred percent absence of a given population from an
extremely lucrative profession was explained away as mere
lack of initiative, As long as the glass is 0.67% full....

The dismissiveness of Clarence Thomas's analysis of
statistical evidence exceeds that even of the majority's
reasoning in Croson, For all of his quite moving
anecdotalizing about his own history, Thomas by this
gesture effectively supplants our larger common history
with individuallzed hypotheses about free choice, in which
each self chooses her destiny even if it is destitution.
Clarence Thomas has not clearly committed himself to
taking into account past and present social constraints as
realistic infringements on the ability to exercise choice.
He ignores that history which gives at least as much
weight to the possibility that certain minority groups have
not had many chances to be in charge of things as to the
possiblity that they just don't want to, or that they just
cen't,
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But if we do not begin to take the horrendous social
conditions of black people seriously--as social not_just
individual problems--we risk becoming a permanently
divided society. Such social necessity not only may have,
it MUST have at least some place in the Supreme Court's
considerations into the next century. '

I will close by making a brief observation about the
course of these hearings. There has been a deeply
disconcerting pattern of Judge Thomas either rev..ing or
disclaiming much of the most troubling aspects of his
record over the past decade. If one believes in this
epiphanous recanting, we are left with the disturbing
phenomenon of a Supreme Court nominee who didn't read
his own citations, who misunderstood the legal import of
his own obstructionist administrative actions, and who
didn't really mean most of what he said. )

And if one is not inclined to believe that Clarence
Thomas's keen intelligence could leave him in quite so
disingenous a state of disarray, then you, the Senate must
come to terms with the fact that you are confronted with an
outright, practiced refusal to answer questions. And this
is a tremendously serious violaton of the Senate's right to
answers about any nominee's views and disposition to
uphold precedent as well as judge facts, interpret new law.
The Senatexhas a constitutional dury ensure that the court
remaing a placé where voices of dissent and unpopular
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causes may be heard. Ambiguity is not the standard. A
senatorial leap of faith, as the Philadelphia Enquirer urged
yesterday, is not good enough. Much of the vocabulary
that even some senators have employed during the course
of these hearings--"impression,” "faith," "instinct,” "hope,"
and "trust"--simply does not amount to a reasoned “choice”
to support Clarence Thomas, .

There have been many careless accusations about how
“politicized” these hearings have become. But the
Constitution expressly makes the Senatorial process of
inquiry a political one. The Constitution specifies that no
nominee shall be confirmed without the "advice and
consent” of the senate. Let me be clear: the basis of this
concern has nothing to do with whether Clarence Thomas
is conservative, liberal, republican, or democrat. If the
senate is confronted with a tabula rasa--or even a tabula-
not-so clara, a "mystery" as some of you have
acknowledged--then there is little basis for ‘either
knowledgeable advice, or informed consent.

And this, this is a severe threat to the functioning of
our tripartite system of government, to the balance of
political input that the involvement of the several branches
of government must provide before someone is placed into
that most sensitive position of discretionary insularity,
that shielded office of highest trust that is the Supreme
Court.
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'l am unalferably opposed to
programes that force or even cajole
people o hire a certain percentage
of minonties. "

JUDGECLARENCETHOMAS

he Center for Constitutional Rights urges all groups and in-
dividuals who are concerned with social justice to vigorously oppose
the nomination of Judge Clarence Thomas to the Supreme Court.

This nomination is competely unacceptable for the many reasons
detailed below, which include Judge Thomas® controversial role as ad-
ministrator of the Equal Employment Opportunity Commission
(EEOC), his views on the most serious issues currently facing women
and people of color, and his judicial qualifications, which, like most
of the Bush-Reagan appointments to the federal bench, reflect slender
legal and judicial experience.

Moreover, this nomination is an insult to the African-American
community which must now endure, if’ President Bush has his way,
the replacement of a legendary African-American fighter for human
rights -- Justice Thurgood Marshall -- with a right-wing African-
American bureaucrat -- Judge Clarence Thomas.

It is also an affront to millions of Americans -- people of color,
women, laboring people, the poor, the elderly -- who, for the past 25
years, looked to the Supreme Court as the final arbiter and protector
of their rights.
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By selecting Judge Thomas, President Bush seeks to get one step
closer t¢ the goal he and President Reagan charted 11 years ago, and
which they have nearly accomplished: the appointment of conservative
judges to all levels of the federal count systemn, including the Supreme
Court, whe will alter the judicial face of our country for generations
to come.

While President Bush, who recently demonstrated his dedication
to civil rights by opposing the Civil Rights Bill, cynically plays on the
legitimate desire of many people to see diversity on the court, let there
be no doubt about it: he intends to utilize a person of color to put
the last nail in the coflin containing the progressive legacy of Justice
Marshalt. This nomination raisas the nightmarish prospect of right-wing
presidents using women and people of color to reverse the gains won
over the past three decades, gains won with blood and tears. It cannot
-~ to use President Bush’s own words in another grim context - be

allowed to stand.

Judge Thomas is an unsuitable candidate for the following reasons:

Record as Chair of the
Equal Employment

Commission

While serving as Chairman of the
EEQC, the agency which enforces
federnl laws prohibiting employment
discrimina lion on the basis of race, sex,
national origin and age, Judge Thomas
informed a senate committee that more
than 13,000 age discrimination com-
plainta were at risk of being lost because
they were not processed belore the ex-
piration of the two-year statute of limita-
tions.

During his tenure, the number of class
aclion suits declioed precipitously in
comparison to the number of individnal
casea This meant that the agency was
more concerned with individval cases
than with challenges to systemic dis-
crimination. In fact, Fudge Thomas
wrote, "mast of our cases involwe dis-

crimination by a particular manager or
supervisor, rather than a "policy’ of dis-
crimination...”

Judge Thomas’ methodology was
described as follows in a profile in the
Atlantic Monthly:

If an employer over the years
denies jobs to kundreds of qualified
women or blacks because he does
not want women or blacks working
for him, Thomas is not prepared
to sce a "paltern and practice” of
discrimination, He sees hundreds
of local, individual acts of dis-
crimination. Thomas would re-
quire every woman or black whom
that cmployer had discriminated
against to come to the government
and prove his or her allegation. The
burden is on the individual. The
remedy is back pay and a job.
"Anyon¢ asking Lhe government to
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do more is barking up the wrong
tree,” Thomas says.3

The General Accounting Office found
in 1988 that a large number of cases
were clased -- from 40 Lo 87 percent --
because allegatioms were not fully inves-
tigaled by the field ofTices and sfate fair
employment practices agencm In ad-
dition, the backlog of cases at the EEOC
rose from 31,500 in 1983 Lo 45,000 in
1989, as did the processing time -- from
4 to 7 months in 1983 to almost 10
months in 1989.° The number of equal
pay cases dec]med from 35 in 1982 to
7in 1989% And the apency ceased to
aggressively pursue its mandalte: former
EEOC Chair Eleanor Holmes Norton
wrote, "The EEOC effectively has lost
the role as lead agency conlerred to it
by the historic Civil Rights Reorganiza-
tion of 1978, not because of any change
in Taw, but by abdication to the Justice
l',lel:ne.rumant."3'r Finally, even the Civil
Rights Commiasion, which had lost
much of its steam in the Reagan years,
reported in 1987 that "on a number of
policy issues requiring regulatory ac-
tivity, the EEQOC to date has ac-
complished very litue."

"l don't think that
government should
be in the business of
parceling out nghts or
benefits.”

- Judge Clarence Thomas
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Actions and views about

affirmative action

Judge Thomas regards allirmative ac-
tion as useless and harmful to the in-
itintive of African-Americans (this
despite the fact that be took advaniage
of an allumalive aclion policy at Yale
Law School). The author of the Atlantic
Monthly pertrait described Judge
Thomas as believing that "There is no
governmental sohution” [\o historical dis-
crimination], and that "government
simply cannot make amends, and there-
fore should not lry."9

In an interview in the New York Times
in July 1982, Judge Thomas said:

I am unalterably opposed to
programs that force or even cajole
people o hire a certain perceniage
of minorities. I watched the opera-
tion of sueh aflirmative-action
policies when I was in college, and
I watched the destruction of many
kids as a result. It was wrong for
those kids, and it was wrong to give
that kind of fals¢ hope. 1o

He wrote, "A positive civil righis
policy would aim at reducing barriers
Lo employment, mstmd of trying to get
'good numbers ™ " And further:

I don’t think that government
should be in the business ol par-
eeling out rights or benefits. Righta
cmanate from the Constitution and
from the Declaration. They are
there, and they should he protected.
I am not confident that Washington
is any more moral ot stronger than
anyone else (o assign rights, or even
hetter able to do it. 'We shoukd be
careful not Lo concede the righis of
individuals in our sociery in order



to gain something soch as parity.
Ultimately that will do us a digser-
vice 12

Whil: heading up the EEOC, Judge
Thomas changed its previous praclice
of setting goals and timetables for
employers to make jobs available to
women aud people of color. In 1985,
according to an Alliance for Justice
reporl, "the EEQC acling general coun-
sel, with the Chairman’s support, or-
deret EEQC regional attorneys not to
include goals and timetables for settle-
menis or in actions in which the EEQC
had intervened. The general counsel
also ordered legal stafl not to seck en-
forpement of goals and timetables in ex-
isting consent decrees.® This prompled
a protesl by live congresspersons who
slaled that the "Commission is forfeiting
the most effective tool to combat cen-
turies of discrimination.” It was only
when Lhe Supreme Court handed down
three decisions in May and June 1986
uphoiding the use of goals and
timetables that Judge Thomas promised
to reinstale the po].icy,u

Judge Thomas acknowledged the
deeply entrenched raciam in this country
when he said, "There is nothing you can
do to get past black skin. T don't care
how educated you are, how good yon
are at whal you do -- you'll never have
the same contacis or oppc}rtumties‘i
you'll never be seen asequal to whites.”!
Yet he eschews allirmaltive action as a
way to reduce "barriers to employment,”
and offers no other altiematives, leaving
women and people of color to the mercy
of the very people he distrusts.

Other racial matters
Judge Thomas complained about civil
rights leadera who "bitch, bitch, biwch,
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moan and moan and whine® about the
Reagan Administration.

A sharp exchange took place between
Judge Thomas and Joseph H. Duff in
a symposiom on aflirmalive action:

Thomas A race-conscious law
is one that defines rights based on
race. Segregation and apartheid are

race-conscious laws.

Duf* T was admitted o law
school under the University of
California’s Equal Opportunity
Program. 1 passed the bar exam,
and now praclice law in the com-
munity. That is a good race policy.

Thomas: It is good for you.

DT Tt is also good for the com-
munity and the socicty.

Thomas: No, I think it is good
for you. When I went to college
the problems with those policies
were quite significant as were the
animosgitics they generated,

"Right to life," the family,
and contraception

Although Judge Thomas has not ruled
directly on these issues during his tenure
as a judge, a good idea of his general
attitude about family issues can be ob-
tained from the 1987 repori issued by
President Reagan's Working Group on
the Family, of which Judge Thomas was
a member. This report is such a litany
of right-wing views about the family that
it is worthwhile quoting it at kngth, It
includes discussions about the nature of
the lamily (preferably, a traditional
nuclear constellation), divoree (it should
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be made harder to obtain); the Supreme
Court’s "weakening" of the traditional
{amily; lecn-age seanality (it must be
restricted); women staying at home to
care for children (it should be en-

couraged), and 5o on:

...If an ¢ver larger percentage of
adults choose not to marry or
choose to remain without chikiren,
there will be public implica-
tions.. With current fertifity levels
and without immigration, our
population will decline; this is a
problem we share with much of the
western world...V”

L Lad

The disconcerting truth js that
judicial activism over the Jast
several decades has eroded this spe-
cial status [of the family] consider-
ably.'®

LTy

...[In the past 25 years the
Supreme Court has handed) down
a series of decisions which would
abruptly strip the family of its legal
protectiona and pose the question
of whether this most Fundamental
of Amerfican institutions retains any
standing...The Court has struck
down State altempts to protect the
life of children in utero, to protect
palernal interest in the life of the
child before binh, and to respect
parental authority over minor
children in abortion decisions... The
Supreme Court has turued the fun-
damental freedom to marry into a
right to divorce without paying
court costs It has yurneyed {rom
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prolection of the "intimate relation
of husband and wife" in its con-
traception cases to the dictum that
"the marital couple is not an inde-
pendent entity with a heart and
ming of ils own .."

e

...traditional divorce laws in-
hibited easy scparations..In so
doing, they somelimes made things
dilTicult, and changesin divorce law
may well have been overdue. But
in a relatively short period of Lime,
almost all the states adopted a
model divorce law that established,
in effect, no-fault divorce.

E"

...enrollment in a family planning
program appeared Lo raise a
teenager’s chances of becoming
ngtzulml and of having an abor-
tion.

At a minimum, no Federal pro-
gram should provide inczntives for
sexual activity by teens. No
Federal activity should contravene
the approach we have laken lo drug
abuse: we do not compromise with
self-destructive behavior. We insist
that it stop and we provide assis-
tance to those young people who
want {o regain control of their fu-
ture.?

xw

Government should not provide
incentives -- or make things easier



-~ {or teenagers templed to promis-
cuity, For cxample, AFDC
benefits should be restructured to
limit their availahility to those
minors who agree io continue to
live with their parents. This step
wounld go a long way toward making
illegitimate motherhood kess artrac-
tive in the poverty culture. >

e

Unlike Sweden, for example, the
mothers of America managed to
avoid becoming just 3o many more
cags in the wheels of commerce.

Nk

In one of the greal tragedies of
American life, tens of thousands of
childless families wait for children
to adopt whik 1.8 million other
Americans abort_their unbom
children each year.?

Judge Thomas’' comments about
abortion have raised such enormous
concern that most leading women's or-
ganizations are opposing his nomina-
tion. In a speech he made m 1987 to
the Heritage Foundation Judge Thomas
spoke favarably about an articks written
hy another conservative, Lewis E.
Lehrman, in which Lehrman wrole:

Adapting Lincoln’s words (tem
his patient struggle for the in-
slienable right to liberty in the
1850’s, we may now say that the
*durable”" moral issue of gur age is
the struggle for the inalienable right
to life of the child-in-the-womb —
and thus the right to life of all future
generations...
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May it be reasonably supposed
that an expressly stipulated right to
life, a3 sei forth in Lthe Declaration
and the Constitution, is Lo be set
agide in favor of the conjured right
to abortion in Rog v. Wade, a
spurious right bom exclusively of
Jjudicia) mpremacy with not a single
trace of lawful authority, implicit
or explicit, in the actual text or his-
tory of the Constitution itself?

Are we finally to suppose that
the right 10 life of the child-about-
to-be-born -- an inalicnable right,
the firgt in the sequence of God-
given rights warranted in the Dec-
laration of indeperddence and also
enumérated firsl among the basic
positive rights to life, liberty, and
property stipulated in the Fifth and
Fourteenth Amendments of the
Constitution -- are we, against all
reason and American history, Lo
suppose that the right to life as set
forth in the American Constitution
may be lawlully eviscerated and
amended by the Supreme Court of
the United States, with neither war-
rant nor amendment directly or in-
direclly from the American peoplk:
whatsoever??

Judge Thomas said Lehrman's article
*on the Declaration of Independence
and the meaning of the right to life is
a spl?;did example of applying natural
law. This view, according to some
legal scholars, puts Judge Thomas to the
right even of Justice Scalia in the matier
of abortion, since no justice currently
on the Supreme Court has voiced the
view that the felus has either God-given
or constitutional rights. Translated into
current realities, a court that took this
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position could nol only overtum Rog
but could make abortion illegal in all
stales

The Grigwaldy C. it decision,
which gave married couples the right to
obtain kegal contraceptives, also cansed
Judge Thomas some uncase. He wrote:

Some senators and scholars are
horrified by Judge Bork’s dismisaal
of the Ninth Amendment, as others
were horrified by Justice Arthur
Goldbery’s discovery, or rather in-
vention, of it in Griswold v, Con-
necticut * [*The ¢cnumeration in the
Coaslitution, of certain rights, shall
oot be construed to deny or dis-
parage others retained by the
people.”]

...A major question remains:
Does the Ninth Amendment, as Jus-
tice Goldberg contended, give to Lhe
Supreme Court certain powers Lo
strike down legislation? That
would seem to be a blank check.
The Court could designate some-
thing to be a right and then strike
down any law it thought violated
that right. And Congress might also
use its powers Lo protect such rights
-- gay a “right" to welfare. ?*

Economic Issuas and
congrassional oversight

As illustrated above, Judge Thomas’
distaste for welfare surfaces in many of
his wrilings and speeches, but probably
his mow widely-publicized comment was
made about his own sister, who received
public assistance for six years while she
cared for the aged aunt who had helped
raise her. Judge Thomas said, "She gets
mad when the maibman is late with her
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welfare check. That is how dependent
she is. What’s worse is that now her
kids fec] entitled to the check too. They
have no motivation for doin_bbelbr or
getting out of that gituation.®~ His dis-
trust of governmental economic aid ex-
tends to criticisms of minimmm wage
laws and unfair labor practices as un-
natural i:&ta'l'm with the economic
process.

"As L{. Col. Oliver
North made it perfectly
clear last summer, it is
Congress that is out of
control.”

- Judge Clarence Thomas

Judge Thomas also appears Lo distrust
ocongress. He wrote that congress was
*out of comtrol,” and ciled nons other
than Ollie North as a person competent
Lo assess this: "Congress remains the
keystone of the Washington estab-
lishment.  Ower the past several years,
Congress has cleverly assumed a neutral
ombudsman role and has thrust the
tough choices on the burcancracy, which
Congress dorinates through its over-
gight function. AsLt. Col. Oliver Norith
madk it perfecly clear last summer, jt
is Congress that is out of cootrol.*!
Legal scholars fear thar Judge Thomas
may be unsympathetic 10 congressional
initiatives on oversight,

Judicial experience

The idea that President Bush chaose
the best-qualificd person for this job is
not credible.

Judge Thomas has served on the U.S.
Disirict Court of Appeals for only 16



‘Even had Bush limited his
sefection pool lo black
Judges on the federal
courls of appeal there are
al least a half-dozen other
black fudges whose
accompllshments, both on
the bench and before
becoming federal judges,
put those of Thomas to
shame."

- Prof. Derrick Bell
Harvard University

months. Before that, he was Chairman
of the Equal Employment Oppertunities
Commission lor cight years, an ad-
ministrative role which was much-
criticized and controversial. His actuoal
legal experience includes three years in
then-Missouri Attorney General John
Danfonth’s office, followed by a two-
year stint al the Momsanto Corporation.
He then served as a legidlative assistant
to Danfonth for two years, and served
for a year at the Department of
Educalion’s civil rights division.

In the days lollowing the nomination
many legal scholars expressad coocern
about the question of qualilications,
especially Professor Derrick Bell of Har-
vard, who commented, "Even had Bush
Timiled his selection pool to black judges
on the federal courts of appeal, there
are at least a hall-dozen other black
Judges whase accomplishments, both on
the bench and before becoming federal
judges, put those of Thomas to
shame. "2

Judge Thamas' record s noe becoming
an appeals judge is undistinguished and
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spotty. Asof July 3, 1991 Judge Thomas
had authored 16 opinions. While these
opinions, standing alone, offer no clear
indication of what positions Judge
Thomas will take in civil rights and
women's rights cases if he is elevated to
the Supreme Court, it appears that he
will provide an additional vote to the
Court’s present conservative majority in

Two decisions, bowever, should be of
concern to workers and environmen-
talists. In one i;'.mie.33 Jndge Thomas
rejected a union challenge to a Labor
Department decision permitting a mine
owner in Alabama to use a high-voltage
ekectrical cable within 150 feet of a work-
ing mine face in viclation of federal
regulations. The union had argued that
use of these cables would increase
miners’ exposure to dust and methane,
creale venbilation problems and make es-
cape from the mines more difTicult. In
ancther case,” Judge Thomas rejected
a challenge by an alliance of Tolxlo,
Ohic residents to a Federal Aviation Ad-
ministration decigion aulhorizing expan-
sion of a local airport  The residents
contended Lhat the FAA had violated
several environmental statutes and
regulations.

The qualifications issue existed even
when Judge Thomas was nominated to
his present post on the U.S. district
court: fourleen members of congress,
all chairpersons and high-ranking mem-
bers of house committees which oversee
the Equal Employment Opportunity
Commission, opposed it. At that time,
representatives of more than 20 pubhc
interest organizations expressed con-
cemns about Jndge Thomas' qualifica-
tions during Senate Judiciary Committee
bearings.
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‘It hornifies me that the country might have
fo endure 40 years of opinions of a black
man who has shown no sense of
compassion for the need's of the poor, who
hasn't the guls fo acknowledge that
seff-help’ isnt enough in a milieu of
institutionalzed racisr, and who embraces
heartless legalisms where abortion and
other nights of women are at issue.”

-CarlRowan

Conclusion

udge Thomas, who called Robert Bork’s defeat "disgraoeful,"s isa

complicated man, at once a dedicated conservative and a self-
described admirer of both Dr. Martin Luther King, Jr. and Malcolm X,
something of a nationalist, a critic of alfirmative action and a "bootstrap-
per,” a man who suffered extreme poverty and discrimination but one
who believes in little or no government assistance to combat these
conditions. His nomination has appalled otherwise moderately conser-
vative African-American commentators like Carl Rowan:

"It hotrifies me that the country might have to endure 40 years of opinions
of a black man who has shown no sense of compassion for the needs of the
poor, who hasn’t the guts Lo acknowledge that *self-help’ isn’t enough in a
milieu of institutionalized racism, and who embraces heartless kegalisms where
abortion and other rights of wemen are al issue. 6
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The Center for Constitulional Rights believes that Judge
Thomas’ inconsistency and complexity should be scant comfort to
progressive-minded people. As Christopher Edley, an Aflrican-
American commentator, wroie in the Washington Post: "If there were
a snowball’s chance in Hades that Thomas would be a2 moderate on
the court, he would not have been nominated.*>’

In fact, we fear that Judge Thomas’ successful appointment will
impact on the court in a way that goes beyond mere conservatism.
His voice will be used to permit extreme conservalism to re-emerge.
That it comes from an Alfrican-American will be used as tragic legitima-
tion of those views. Judge Thomas will likely participate in the end
of legal abortion in this country; and he may also extend new economic
concepts of deregulation, which will make life even more difficult for
the great majority of people in this country.

Even if, as some people predict, a defeat of this nomination is
followed by the selection of someone even less suitable, the Center for
Constitutional Rights believes that this battle is worthwhile. Though
the conservative tide is lapping over the steps of the Supreme Court,
there are many millions of people who will continue to search -- and
who will find -- a way to struggle successfully for their human rights.
It is this standard of human rights to which we musi insist that all
prospective Supreme Court justices subscribe.

We urge all avil rights and civil liberties organizations to take
a position against the nomination of Judge Thomas and request all
such organizations that haven’t issued conclusive positions to do so
as soon as possible. This nomination is an insult, not a pat on the
back. Finally, we urge all fair-minded people to communicate their
ideas and thoughts on this subject to the members of the Senate Judiciary
Committes, to their congressperson and senator, and to their local
newspapers and media outlets. We remain convinced that the voices
of the millions of people to whom this is a vital concern will be heard.

New York City
July 30, 1991
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The CHAIRMAN. Dr. Bishop.

STATEMENT OF JAMES J. BISHOP

Mr. BisHor, Thank you very much, Chairman Biden. To you, to
other members of the Judiciary Committee, and particularly to my
own Senator Metzenbaum, I thank you for allowing me to testify
today on behalf of the nomination of Judge Thomas.

The CHAIRMAN. By the way, Dr. Bishop, let me interrupt you—
and I apologize for not mentioning this earlier. Senator Metz-
enbaum asked me to extend his regrets. He is in the Gates hearing
for the new director of Central Intelligence, and that is why he is
not here, and he apologizes for not being here to welcome you.

Mr. BisHoP. Thank you very much. | understand that it has been
difficult at times trying to figure out which TV program to watch—
the one of these hearings or the one on the Gates nomination, and
our Senator is involved in both of those. But thank you.

I am here on behalf of Americans for Democratic Action, a na-
tional, liberal, multi-issue public policy organization. We in ADA
share nearly all of the concerns that have been addressed so elo-
quently by other groups. But at this time, in the interest of brevity,
I would like to confine my remarks to three specific considerations
and to ask, Senator, if my extended remarks could be submitted for
the record.

The CHaiRMAN. They will be.

Mr. BisHop. First, reasoned and principled discharge of the Sen-
ate's constitutional advice-and-consent role requires vigorous appli-
cation of a confirmation standard that legitimately takes into ac-
count, among other things, a nominee’s ideolo?.

Second, and related to the first point, in determining whether
Judge Thomas would faithfully and fairly discharge his duty of
constitutional and statutory interpretation, his entire record at the
Office of Civil Rights and the EEOC, as well as his writings and
other activities, not only should, but must be considered. That
record demonstrates that Judge Thomas does not satisfy the stand-
ardlfor confirmation that this committee and the Senate must
apply.

Finally, Judge Thomas’ frequent strident and hostile public pro-
nouncements on various civil rights, social issues and programs re-
flect a genuine insensitivity and indifference to the plight of indi-
viduale who have not been as fortunate as he in their attempts to
overcome barriers of discrimination, poverty, and intolerance.

There is simply no basia for concluding on Judge Thomas’ record
that he can be counted on to champion the rights of the disadvan-
taged and the disenfranchised.

At the beginning of these hearings, a majority of this committee
expressed serious doubts regarding Judge Thomas. Those doubts
seem to persist. Some members of this committee have referred to
him as an enigma. These doubts, these concerns must be resclved
in favor of the interests and the needs of the entire country, not
simply those of the nominee or the executive branch.

roughout Judge Thomas’' testimony, he has steadfastly at-
tempted to run away from his public record. He has regeatedly
contended that many of his more pointed and abhorrent public pro-
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nouncements were throw-away lines or comments designed to
invite debate.

The committee should reject Judge Thomas' sweeping request
that he start a clean slate for two reascns.

First, a failure to do so would invite an essentially standardless
review of his fitness to receive life tenure on the Nation's highest
court. Never has a Supreme Court nominee asked the American
people, and this committee, and the Senate to overlook so much.

Second, Judge Thomas’ efforts to nullify his past public records
ignore the fact that, as EEOC chair, he was not only a policymak-
er; he was first and foremost the Nation’s chief civil rights law en-
forcement officer. He was sworn to uphold and to enforce a host of
antidiscrimination laws.

In addition to his law enforcement capacity, Judge Thomas was
also a quasi-judicial officer. Indeed, while Chair, the EEQC consist-
ently and successfully argued that it was a quasi-judicial agency,
and as such its proceedings are entitled to various of the common
law protections that prevail in judicial actions.

Because of his dual role as an enforcement officer and a quasi-
judicial officer, his record should be held more accountable than
that of a mere policymaker. But in those roles, it should be noted
that he improperly expressed opinions on matters that were pend-
ing before the Commission for consideration. Indeed, his willing-
ness to do so is in marked contrast to his reserve on many items
before these proceedings.

For example, early in his tenure as EEQC chair, Judge Thomas
publicly criticized a major pending systemic title VII lawsuit that
the EEOC was then litigating against Sears Roebuck and Co. In his
comments, he disparaged statistical evidence—

The CHAIRMAN. Sir, excuse me. I hope you don't have another 5
minutes’ worth of material, because you are beyond the time; so if
you'd get ready to summarize, I'd appreciate it.

Mr. BisHor. No, we do not, Senator. Thank you.

Because of that, Judge Greene, a2 respected jurist, openly casti-
gated the EEOC for its failure under Thomas to move forward in
revising admittedly unlawful regulations along the way.

Senator 1 would like to conclude by indicating that we in ADA
would also like to point out that despite the great strides that have
been made, it is sad to say that the need for affirmative action per-
sists in this Nation. A recent test by the Urban Institute on em-
ployment indicates that blacks, regardless of their backgrounds,
when all other factors are taken into consideration, fared less in
employment-securing than whites who were tested.

As an educator, as a scientist, as an activist, and also, like Judge
Thomas, as an African-American, I have witnessed the need for af-
firmative action programs, especially those for students from eco-
nomically disadvantaged backgrounds.

We in ADA at this point believe that the committee has no
choice but to reject Judge Thomas’' nomination. His speeches and
writings; his frequent attacks on Congress, the courts and Federal
judges; his intolerance of viewpoints that differ from his; his ex-
pressed admiration for extremist causes; his apparent disdain for
the Nation's civil rights leaders; his contempt, at times, for con-
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gressional records—all bespeak an ideological extremism that ill-
suits a nominee for this court.

Equally significant, his confirmation would serve primarily to so-
lidify a block of such extremism on the court and would ensure its
perpetuation for decades to come. The Senate would abrogate its
constitutional responsibility if it were to allow this nomination to
Occur,

On behalf of ADA, I thank you very much.,

[The prepared statement of Mr. Bishop follows:]
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TESTIMONY
of
DR. JAMES J. BPISHUP
BEFORE THE
SENATE JUDICIARY COMMITTEE
Ssptember 20, 1991

Chairman PBiden, Members of the Judiciary Committee and
particularly my own Senator Metzenbaum, thank you for allowing me
to testify today on the ncminatlon of Judge Clarence Thomas. I am
James Blshop. I am hers on behalf of Americans for Democratic
Action where I am privileged to serve as Chair of the National
Executive Committee.

MDA is the nation'’s premier liberal, milti-issue public policy
organization. Pounded in 1947, ADA is dedicated to promoting a
liberal agenda that is socially conecious and econcmically just.
furing our history we have been active participants in numerous
battles where the individual righte and liberties of Americans were
at atake. We have carefully reviewed past judlclal nominations,
opposing some, supporting others. hlways, the guiding principle
in our dellberations has been that our natlon's judiéial system is
the last bulwark of individual freedom: it must protect the rlghts
of those least able to protect themselves against the swings of
political or ideological extremism. We have applied this principle
in our considerations of this historic nomination and in our
executive committee’s unanimous decision to oppose Judge Thomas'
alavation to the Supreme Court.

Scores of individuala and organizations have testifled about

their concerns regarding this nomination. ADR shares many of these
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same concerne addressed so eloguantly by groups representing women,
pecple of color, the elderly, the disabled and America‘'s workers.
In my testimony today, howsver, I will confine my own remarks to
three specific consideratione that ADAR believes whould guide this
Committee's deliberations.

First, reasoned and principled discharge of the Senate's
constitutional “*“advise and consent" role regquires rigorous
application of a confirmation stendard that legitimately takes into
account, among other things, a nominee's ideology.

Becond, and related to the first, In detemmining whether Judge
Thamas would falthfully and fairly discharge hix duty of
constitutional gnd statutory interpretation, his entire record at
the Office of Civlil Righte and the BEOC -- as well as his writings
and other activities -- not only should, but must be considered.
That record demonetrates that Judge Thomas doee not satiafy the
standard for confirmation that this Committee must apply.

Finally, Judge Thomas® frequent strident and hostile public’
pronouncements regarding various civil rilghts and social justice
isesues and programs reflect a genuine inseneitivity and
indifference on his part to the plight of lndividuala who have not
been as fortunate as he in their attempts to overcoms barriers of
diecrimination, poverty and intolerance. There is simply no basis
for concluding, on this record, that Judge Thomas can be counted
on to champion the rights of the disadvantaged and disenfranchlsed,
many of whom did not even have the femily or institutlonal support

that was sa¢ important to hie development.



Standard. Tha Constitution envisions that the Senate will play
a meaningful apd constructive role in the confirmation process.
Contrary to the arguments of scme, the Senate's role ls pot limited
to aasuring only that a namines be technically qualified. Rathar,
becauss of the federal jodiclary's role in onr tripartits eystem
of governance agd tha life tenure that federal judges enjoy, the
Senate's *advise and consent” functien is co-equal with the
Fresident's nominating role. The Bsnate le pot eimply a rubber
stamp but represente the pecople and muet protect the people's
interest. Therefore, ths Senats muaet exercise this "advise and
congent™ rols in 2 manner designed to preclude an idecloglcal
stranglehold on the Court.

The insulation which the Conetitution accords Supreme Court
Juatices was deaigned to enseure that the Court discharge its
functien without regard to the political extremism that all too
eapily can prevail ln the other, elected branches of government.
Simllarly, the Court's preeminent role as gnarantor of the Blll of
Rights -- those protectlons that safegquard ipdividual liberties
againat majority rule -~ underecorss the framers' intent that the
Court not become captlve to shlfting polea of Ideclogical
extramiem.

To ensure fldelity to thls constitutional design, the Senate
cannot properly exerclese lte role without regard to a nominee's
ideological stance on significant issues of constitutional momsent.

And it must be especlally vigllant in performing ite advise and
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consent role where, as here, the President has nominated an
individual, primarily because of his ldeclogy, to elt on a Court
that GSenator Specter and others have characterized as
*revisionist”,

The Senate muat not lightly discharge its "adviss and consant®
function simply because of thie nomines's apparent confirmation
conversion. Good preparation, advice of others, and a demeanor
that 1s adopted for & hearing are not enough. Hie writings and
actione--before he knew a judicial appolntment was in the winga—
provide a far more reliable basis on which the Eanate must jodge
hie fitnegs to serve on tha Court.

At the cutset of these hearinga, a majority of the mombers of
thie Committes expressed esericus concerns about Judge Thomas.
Those doubts appear still to exjet. In fact, several membere have
referred to Judge Thomas as an enlgma. Doubts as serxions as these
mist be resolved in favor of the interests and needs of the entire
country, not simply those of the naminee or the Executive Branch.

The Senate has an obligation pot to confirm & ncminee if 1t ie

not fully satjefied that that individual belonge on the Suprems
Court.

In this regard, an esdential part of your consideration muast
be the evaluation of Judge Thomas by his peers at the American Bar
Resoclation. Their "qualified” rating represents an unacceptable
low in the standards ons ghould expect in a capdidate for the
nation's highest court, Wo corrent 0.5. Supreme Court Justice has

ever gotten a aingle “not qualified" vote let alone the two that
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Judge Thomas rxeceived. In fact, no current Juatice has falled to
get at least a majority of "highly qualified* ratings from ABA
evaluatlion committee members. The weakness of the ABA endorsement

mast carry considerable weight in your considsration.

one i in i s Fitnegs the « Throughout his
five days of testimony, Judge Thomas steadfastly attempted to run’
away from the public record he created during his tenure as EEOC
Chair. Repeatedly, he contended that many of his more pointed and
abhorrent public pronouncements were "throw-away” lines, comments
designed to invite debate, or were merely the philosophic musings
of a policy-maker. Ha asked the Committee to axcuae and ignore
this record on the ground that when he created it, he was a member
of the executive branch, and he contended that these strident and
categorical ideclogicml proncuncements have not followed him into
the judicial arena.

The Committee should reject Judge Thomas'® eweeplng rCeguest
that he start with a clean slate for twe reesons. First, it
invites an essentimlly standardlese review of his fitness to
receive life tenure on the nation's higheat and mogt important
court. Hever has a Supreme Court nominee asked the Senate and the
Amerlcan people to overlook so much. BSuprsmes Court nomipees coms
before this Cosmittee with long, often dlstinqulshed publlec
racords, created in a varlety of forums, It is preclsely those
records that tha Conmittes must look to in datermining a nomines's
fitness for the Cocurt. For Judge Thawas and hie aupporters to
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guggest that a lesaer etandard appliea to him would make a mockery
of the confirmation proceass. EBut even were Judge Thomas correct
in contending that his record should be ignored, the remalning
"record” on which he then can be judged ie simply too slim to
permit his confirmation.

Second, Judge Themas* efforts to nullify of his pest public
statements ignores tha fact that, in his role mas BEDC Chair, he was
not a mere policy-maker. He was, firat and foremost, the nation’s
chief civil rights law enforcement officer, ewcra to uphold and
enforce the host of anti-discrimination lawa the EEOC adminietere.
Both the Supreme Court and Congress have recognized that
eradlcation of discriminatien is the higheat national priority;
both have reccognized the EEOC as the preeminent federal authority
in mecuring this naticnal objective.

But, Judge Thomas was not merely a lawv enforcemsnt officer.
In his capacity as Commissioner and BPOC Chair, he was also a
guasi-judicial official. Indeed, while he was Chair, the EEOC
consistently and successfully argued in a number of laweuita that
the EBOC is & guasi-iudicial agency and, as auch, lts proceedings
are entitled to various of tha common law protections that pravail
in judicial actiens.

As a law enforcement official apnd quasl-judicial officer,
Judge Thomas engaged in a number of actions of guestionable
propriety, which certainly raise questione regarding hie
suitabllity for the Supreme Court.

Judge Thomas improperly expressed opinions on matters that
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ware pending or likely to arise before the Cosmieslon for
consideration. Indeed, his willinaness to do go there is in maxked
contrast to his rese in then 8.

For example, early in his tenurs as BBEOC Chair, Judge Thomas
publicly crxiticized a pending major systemic Title VII lawsult that
the EEOC was then litigating against Sears Roebuck and Co. In his
commenta, he disparaged EEOC's reliance on statistical evidence to
prove {ta claims, deapite the Supreme Court's repeated admonition
that asuch evidence ls relevant, probative and, in sume cases,
decisiva. So damaging were his remarks to the agency's litigation
that the dJdefense lavyers attempted (albaslit unsuccessfully) to
compel his testimony at trial.

Later, in 1986, Judge Thomas wae a keynote presentar at a
labor law seminar sponscred by a private law firm representing
Xerox Corporation in an age discrimination suit then pending before
the Commiseion. Though that action involved privats plaintiffs,
the BEOC was simultanecusly inveatigating a parallel classwide
charge based on essentially the pame conduct that gave rilse to the
private suit. During this speech, Judgqe Thomas discussed --
apparently at defense counsel'’'s expreses request =-- whether the
digparate impact theory applies to claims under the Age
Discrimination in Bmployment Act. Despite unanimous favorable
precedent in the courts of appeals and the EEOC's own regulatione
endoreing application of the theory to ADEA claims, Judge Thomas
ventured . his opinion that the theory dpes ngt apply to age

discrimination cases. Significantly, that statement was not only

CE_T"T" M oty -,
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at odde with the BEOC's cwm published position in its ragulations
and its aarlier litigation, but it alec prejudged an iseus that,
in fact, came before the Commission a scant year later, when ataff
recommended mult againet Xerox. The Cormlaalon rejected the staff
recommendation. The Supreme Court is likely to revisit the
disparate impact iesue -- which applies to Tlitle VII as woll as tha
ADEA -— and the role of statlstical data In litigation.

On at least three occasicns during his Departmant of Education
and EEOC tenure, federal diatrict judges took Judge Thomas to task
for his faillure to diecharge his duties consistent with the
requirenents imposed by law. In 1982, in the ongoing Adaps v. Bell
Title VI proceedings, Judge Thomas candidly admitted that, as head
of the Bducation Department*s Office of Clvil Righta (OCR), he was
violating the Court's order regarding proceasing of civil righte
caases. Based in part on these admieslonse, the Adams judge found
OCR in vioclacion of the court's order in many lmportant respecta.

One year later, after his appointment as EEOC Chalr, Judge
Thomas was again the object of criticism by a federal judga, In
Oujnp v, Thomas, the court atrock down the attempted crose-country
tranefer of a longtims ERBOC manager who had been critical of
Thomas. The judge found Thomas' action arbitrary, capriclous and
unlawful and conclnded it had besn taken as punishment for the
employea‘s sxercise of his Firet Amendment righte.

Finally, in 1967, Judge Harcld Greens, a well reapected jurlst
on the Dietriert Court for the Diatrict of Columbia, openly

castigated tha BEOC for ite failore, mnder Thomas, to move forward
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in revising admittedly unlawful ADER requlations that permitted age
discrimination in the accrual of pension banefits. Opanly
expressing his ekepticism of the EEOC's candor Iin ite professed
commitment to move forward, Judge Greene characterized the agency's
conduct as “at best slothful, at worat deceptive to the public ...*
He went on to note that, "[T]hare are not likely to be many cases
in which an agency ¢onclud#[s] again and again over a long period
of time ... that its published interpretation ... 18 wrong, yet ...
conaistently fail({s), on one pretext or ancther, to rectify the
error." (ARRP v. PBEOC, 43 FEP Cazes 120, 128.)

Judge Thomas frequently and repeatedly expressed his disdain
of Congress, and, Iin particular, its exercise of its cversight
mandate both in his speeches and as Chair of the EEOC. In a apeech
dalivered at Creighton University, Judge Thomae referred to the GAC
as the *"lapdog of Congrees." Re becams c¢lear, however, intense
scrutiny of Judge Thomas' EBEOC administration wasz esaential.
Repeatedly, Congress found he was attempting to effect major policy
changes at the EEOC, often simply by refusing to enforce statutory
provisions with which he did not perscnally agree; or by
prohibiting staff from securing remedies traditionally available
under Title VII; or by illegally diaciplining empleyeer who had the
temerity publicly to criticize him and the direction in which he
sought to move the agency.

The record of EBOC oversight also reflects a lack of
forthrightnees on Judge Thomas' part, as when, far example, he

fajled to provide in a timely manner to the Senate Epecial
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Committee on Aging adequate and accurate data om the mmbers of
ADEA chargea in which the etatutes of limitations had expired
without the EEQC's having wacted to protect the righte of
complalnante. Noreover, on several occasions, Congress was
required to enact legislation to override the refusal of then-Chair
Thomas to carry ocut Congressional intent in enforeing anti-
discrimination measures.

It bears renembering that, during his EBRQC tanure, Judge
Thomas'® reasponse to the legltimate concerms ralsed by Congress
regarding his stewardship of tha BROC wae to castigate legislators
as "run amok" majorities. And it beare stressing that the
contemptuous attitude Judge Thomas bore toward the Congress while
at the BEOC could wwll affect his dsliberation on gquestions of
statutory intent and the scope of Congressicnal power 1f he is
elevated to the Supreme Court.

In this regard, the Committee mmst not forget that tha Suprema
Court interprets statutes as frequently, or perhaps even more
often, than it addresses constitutional questlons. The
Constitutlion 1s not self-executing., Ite promipe often becomes a
reality only when Congress leglslatee and the Court accords a broad
scope to these snactmenta. This lea especlally true in the area of
elvil rights, with tha Civil Righte Act of 1964 serving as the
single most important vehicle through which the Constitutiom's
equal protection gquaranteas have been advanced. Judge Thomas*
tenure at the EBEOC, whera he was responsible for enforcing the

corneratone of that Act as well as numerous othsr anti-

10
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discriminatjon measures, is thue the ogly gauge this Comittee hase
to measure hie fidelity to Constitution and the lawe implementing
it. As such, the Cemmittee simply cannot ignore this record, but

instead must conclude, based on it, that this nomination should be

rejected.
Confirma o of dge Thomas Wi Ng safaguard o hdvancs
Xndividyal Rights and Freedoms. As many wltnesses forcefully have

recounted, Judge Thonas has expresssd frequantly views that raise
genuine doubt abeout his capacity for sensitivity, objectivity and
compassion, and the degree to which he would bring thoss instincts
to bear in resolving difficult questions of constitntionel and
atatutory interpretation. I will not belabor the many areas that
are of grave concern to ADA members. But we would be remiss were
wa not to atate publiely our prefound misgivings about the pesition
Judge Thomas has estaked out on the issue of affirmative action.
Moreover, we belleve that Judge Thomae' antipathy te affirmative
action reflects more than simply an oppoalng viewpoint on a
difficult question about which reascnable people can -- and do -~
disagree.

As an aside, lat me say thet I -- like Judge Thomas and, I
suspect, all of na -- have been shaped by my cwn experlsnces. I,
tow, am an African American who grew np 1n tha segregated South
and suffered the anger, shame and sense of powsrlessness of seeing
my parsants denigrated. However, the sum total of my experience
and, more lmportantly, of others lesms fortunate than I in

overcoming this histoery of oppression, has led ma to positions

11
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diametrically opposed to those Judgs Thomas has espoused.

Affirmative action programs have been an underpinning of cur
flawed society'a attempts to correct its shameful history of
discrimination egainst racisl minorities and women. The simple
truth ie, without affirmative action, wany of us, including Judge
Thomas, would not be vhera we are today. That is not to eay that
our qualifications are not comparable to thoss of white co-warkera,
or that we recelved unwarranted preferential treatment. It is
simply to acknowledge a stark reality: to overcome centuries of
discrimination apd oppression requires, in many instences, not only
that institutions etop discriminating; it requires, as well, that
they take affirmative measures to assure inclusivaness where
exclusion was previcusly the norm.

Badly, deapite great strides, the need for affirmative action
paraistas. Only last year, for axample, the Urban Inatitute
undertook a major employment discrimination “testing” project,
deaigned to determine whsther ipdividoal employers treated
similarly situated African American and white job applicante the
same or differently in the hiring process. 1In a wignificant
percantage of cases, the study found that, even after carefully
controlling for all legitimata factors (e.g., experience and
education), African American candidates fared less wwll than their
white counterparts. Just this ywar, the Older Nomen's League found
that, despite twenty-five years of anti-discrimination efforts
designed to open job and educatlonal opportunities for women and
to end pay discrimination, the workforce petterns and experisnces

12
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of the vast majority of yoonger women are virtually idantical to
those of thelr older countarparts. Clearly, the need for
affirmative action in employment has not vanlshed.

As an educator, sclentist and activist, I have personally
witnessed the need for affirmative action programs, including one
with which T am intimately involved. That program ls deaigned to
attract wsconcmically disadvantaged, minority and other uuder-
represented youth to higher education. Daily, I see the need for
such outreach and "speclal” programs. Daily, I see that -- despite
Brown v. Board of Bducation {whose reasoning Thomas has criticized)
and its progeny (which Judge Thomas rejects} -- minorlty students
in this country are still all too often the victims of inferior
educational opportunitiea. Dally, I see that they suffer econcmic
hardship that is rooted in past and present diacriminatory
practices., Daily, I must recognize how far we have come but,
unfortunately, how fer we still have to go.

Judge Thomas has recently indicated that he sees a need for
aftirmative action in edocation and that auch programs are
appropriate. But, unlike Judge Thomas, I see no principled
distinction betwesen the propriety or need for affirmative action
in sducation and its appropriataness in the employment context.
Indeed, for many of Judge Thomas' immediate peers who grew up in
Pin Point or other scuthern comunities or, for that matter, in
muoh of the nation, thelrs was a history of segregated, and often
inadequate, public education. Recognition of the ongoing effecta

of such educational deprivations was one of the reascns the Burger

13
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Supreme Court, held, In Griggs v. Duke Power Cg. {another decision
Judge Thomas eschews), that Title VII bane employment practices
that have an arbitrarily exoclusionary effect on minorities and
women .

As former Juatice Powell later noted for a unanimous Court,
in McDonpell Douwglas v. Green, "Gilggs wes rightly concernsd that
childhood deficiencies in the education and background of minority
citizens, resulting from forces bayond their control, not be
allowed to work & cumlative and invidiows burden on such citlzena
for the remainder of their lives.” Judge Thomas' recent conversion
to or acceptanca of a bellef in affirmative action in education -
- ander pressurs from Ssenator Specter -- sinply does not go far
snough in recognizing tha need for afflrmative action in other
arenas as well, to remedy this long history of excluslon and
deprivation.

Unlike Judge Thomas, I and the Americans of Pemocratic Actiom
deeply believe that without Browp, without its progeny, and without
other affirmative action programe, minorities and women Iin this
nation would be the victims of even greater discrimipation than
that with which they otill contan? today.

* u &k ¥ &

As I have alrsady stated, we have carefully reviewed Judge
Thomas' record. We have alec listened attentively to his testimony
bafore this Committee. Candidly, Judge Thomas' testimony raises
even more concerns for us now than we had at the time of our

initial wnanimous vote to oppose him. His eagernsss to distance

i1
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himself from his past rhetorlc amd actions on issusa of crucial
concern toe mll Americans lesavee many of us deeply troubled and
ancertain about his judicial philoecphy and temperament.

Among of the questions this Committee must answer before
coming to a conclusion 1= which Clarvence Thamaas it is being asked
to confirm? Is it the Clarence Thomas who acddressed the Cato
Inetitute and the Aeritage Foundation and preajided over the EEOC?
Or is it the Clarence Thomas who last wewek seemed to recapt many
of his past statements, striking moat ocbaservera as belng
conaiderably more moderate?

Particularly troubling is Judge Thomas' attempt to make a
virtue of his backtracking, revisionism and lack of candor by
saylng, “When one becomes a member of the Judiciery, it is
important for one to stop accumulating perscenal viewpoints." The
real Clarence Thomas =aesems far more likely to be the one who
forthrightly stated in a 1984 speech at his alma mater, Holy Cross
College, "I do have opinlons on virtually all issuves."

To those who say that Judge Thomas' background demonstrates
the real possibility for growth and compaseion, we submit that the
beat teat la to nnderstand the direction of his growth during hie
adult life, i.e., the last decade and partienlarly hie articles,
speeches, writings and other actions duriog his second term with
EEOC.

Measured against this standard, we believe that the Committee
has no choice but to reject Judge Thomas' nomination. The

Cammittee has rightly subjected Judge Thomas' entire public record

15



484

to intense scrutiny. And that record -- Judge Thomas® numercus
speaches and writinge; his frequent virulent mttacks on Congrass,
the courts and fedsral judges; his intolerance of viewpointm that
diffar from hls; his expressed adwlration for extremist causes and
their proponents; his apparent disdain for the nation'a civil
righte leaders; and his seeming contempt for those not as fartunate
aa he in overvoming the barriers of hism childhood -- all bespeak
an ideclogical extremism that ill suits a nominee for thes Supreme
Court. Equally significant, hia confirmation would serve primarily
to solidify a block of such extremism on the Court and assure its
perpetuation for decades to come. The Senate would ba abrogating
the exercise of lte advise apnd consent functlon were it to allow

this to occour.

For identification purposes only, James Bishop is Special Resietant

to the Provost at the Ohio State University.

is



489

The CHAIRMAN. Thank you very much, Doctor.
Mr. Moffit.

STATEMENT OF WILLIAM B, MOFFITT

Mr. MoFFITT. Senator Biden, I am here today representing the
National Association of Criminal Defense Lawyers. We have sub-
mitt;ag a report and ask that that report be made a part of the
record.

The CHalRMAN. The entire report will be placed in the record.

Mr. MorriTT. Senator, we are the people who day-by-day live in
the courtrooms of this country. It is the goal of our profession to
see that the lofty notions of natural law and constitutional rights
and duties are applied at the lowest level of our judicial process.

For us, liberty is not an abstraction; it is at issue every time a
criminal lawyer, along with a client, steps before the bar of the
court. Perhaps more importantly in this era of an expanded death
penalty, we are confronted with situations where the life of the
client is at issue before the court.

Today, hopefully, I speak not only for the attorneys who work in
the vineyards of justice but for our clients, those who are accused
of crime, who are presumed innocent, who seek merely the justice
that the Constitution guarantees, and who are seldom, if ever,
heard in these corridors.

It is not easy today to practice criminal law. The conventional
wisdom is that society has been too lenient, and thus the process by
which we adjudicate guilt and innocence has been radically altered
in the past 10 years, resulting in a stream of convictions and incar-
ceration unprecedented in our history.

This is particularly true when we consider the plight of young
African-American males, one-quarter of whom between the ages of
19 and 27 are incarcerated or under some form of court-ordered su-
pervigion.

Recent studies indicate that young African-Americans are being
incarcerated at rates hi'fll;er than their South African counterparts.

Despite these astounding statistics with regard to the rate of in-
carceration, the assauilt on judicial precedent which forms the basis
of our criminal jurisprudence continues. Such well-established
precedent as Miranda and Boyd are presently under attack. Last
term, in what can only be calied the end-of-the-term massacre,
criminal precedent was cast aside like derelicts floating on the sea
of the law. Stare decisis was redefined, and any 5to4 Supreme
Court decision was held to be of questionable validity. Coerced con-
fessions can now be introduced and convictions sustained on the
basis of harmless error.

Against this backdrop, Senator, we are treated on the evening
news to the brutal beating of Rodney King and other citizens ac-
cused of crime by the forces of authority.

_At this crucial moment in the history of our country, the one in-
dividual on the Supreme Court who knew what it meant to repre-
sent a citizen accused of a erime, or a citizen denied franchise, or a
citizen despised by the community because of his color or political
belief, has removed himself from the field of battle and retired to a
much-deserved rest.
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It is in this context that the nomination of Clarence Thomas
must be viewed. Simply put, Senator, when the door to the confer-
ence room at the Supreme Court is closed, what doea Clarence
Thomas bring to the table? Most, if not all, of the justices currently
on the court bring to the conference room their well-developed
theories of constitutional law. What will this man—who has stated
that he has no fixed constitutional concepts, who has repudiated
many of his prior statements and writings—do when confronted
with the strongly held consitutional views of other justices? Will
the color of his skin and the deprivation of his youth be sufficient
to withstand such a challenge?

His supporters say yes. His testimony says “Trust me.” Where
constitutional rights and fundamental liberties are at stake, the
risks are aimply too great to trust him.

And what of his legal experience? Where will he reach beyond
the color of his skin and the :l:ﬁrivation of his early life to develop
a constitutional vision that will compete with those of the other
justices—a man who can name only two Supreme Court decisions
of the last 20 years which he considers important; a man who has
never discussed Hoe v. Wade, a decision, incidentally, which he con-
siders important; and a man who dismisses his own public remarks
as the musings of an amateur political scientist?

As practicing lawyers who represent living human beings, we do
not seek an advocate for the court. We seek a person who simply
understand what it is to represent the poor, the deprived, and the
desgpised, and to walk into an American courtroom gquestioning
whether the process will treat your client fairly. The many days of
hearings before this committee have failed to establish that under-
standing in this nominee. The hearings have left more questions
than answers, and certai nothing other than his race has sur-
faced to indicate the type of understanding and the depth of experi-
ence that commends one to a seat on the Supreme Court. Clarence
Thomas is simply not the man for this time.

Finally, sir, I ask you to use the criteria that Clarence Thomas
urges to be used in evaluating others for employment. Under that
criteria, the race and economic background of the applicant are not
by themselves sufficient to ify the person for the job. This com-
mittee is entitled to judge ¢e Thomas by his own criteria. We
believe that if so judged, he cannot be confirmed.

(The prepared statement of Mr. Moffitt follows:)
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HATIOHAL ASSOCIATION OF CRIMINAL DREFENSE LANTERS

Report on the Womination of Judge Clarence Thopas
Lo Become an Asgociate Justice of the
Subrens Court of the Unjted Statas

On July 1, 1991, President George Bush nominatad Clareance
Thomas, a Judge of the United States Court of Appeals for the
District of Celumbia Circuit, te f111 the vacancy on the Suprems
Court of the United States cresatsed by tha resignatlon of Associ-
ate Justice Thurgood Marshall. The NACDL spposes tha nomination
of Judge Thomas to sarve on the Suprems Court,

1. ¥hy NACDL Cannot Support the Homination of Judge Clax-~
Cartainly, WACDL canpnot

affirmatively endorss this nominatjon. While Judge Thomas
appears to have the intsllect, temperament and legal abllity to
serve on the High Court, he has not clearly demonstrated s
. professional commitment to the ideals of individual liberty and
justice for which the Association stands, particularly with
respect to the rights of tha criminally accused. Since becoming
a lavyer, Judge Thomas has apparently hevar represented a private
individual, much les® an accused criminal. HNor has ha otharwisa
shown particular concern for enforcing the rights of tha individ-
ual against sssarticna of state power. It is not nearly snough
that his appointment would help somewhat to restora the loss of
critical diversity of perscnal background and life experience
anong Members of the Court occasioned by the resignation of
Juatice Marshall.

Excapt for two yeara as an in-housae attormey for the Mon-
santo chemical company, Judga Thomas has alwvays chosan to work
foxr the atate or fedaral government; his earliest responsibili-
ties with the offlce of the Mizsouri Atternay &eneral upon
graduating from Yale Law 3choal in 1974 lpvolved arguing criminal
appeals for the atata. ({To gur knowledge, ha has never aithar
tried & case or preaided over a trial as a judge.) hs discussed
in the reports of leading civil rights groups, his tennre as
Chair of the EECC raises sarlous questions about his devotion to
the lav mnd lega) procass, aspecially as regards the systam of
checkXs and balances among the three branches of the fadaral
govarnmant. Judge Clarence Thomas doas not marit an affirmative
andorsepant from the NACDL.

N U - \' -l - -l .. l o LD} r-1- ﬁﬂ
NACDL cpposass thae nomination of Judge Clarenca Thoaas to becoma
an hssociata Justlca of the Suprema Court for thres reasonsa:
lack of commitmant to cartain baslic but threatensd principles of
criminal justice, & dubicua sense of judiclal athics, and adher-
ance to an unuaual and dangercusly lll-dafined jurisprudencial
philosophy.

a. [Lack of Compitment to Bgual Juatice and Dus Process,
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The first reason that NACDL should oppose Judge Thomas's nomina-
tion 13 that he has not damonatrated a commitment to ceartain
baaic principlas of equal justica and dus procesa for which this
Aszsocjation stands. Hot the least of these is the Constitution-
ally-mandated role of tha defense attorney in ensuring fairness
in criminal cases, Nor is it certain that he accepts the sxclu-
sionary rule as a necassary means of enforcing of Fourth, Fifth
and sixth Amendmant rights, or that ha vould demand the most
scrupulous rfairness in the administration of capital punishment
if the dsath penalty is not to ba abolished (as NACDL would
prefar}. {If Judge Thimas opposas the daath penalty, as does his
mentor Sanator Danforth, or balisves in strict limits an its
application, he has nevar said eo publicly.) Finally, wae do not
know whather ha gupports the vital role of tha tedaral courts,
axsrcising thelr conatitutionaliy-mandatad habeas corpus power,
to raviaew the fundamentsal falrmsaa of criminal judgmants that
have baan upheld in state court.

Judge Thowas has hed little or nothing to say publicly about
any of thess most critical issues, nor are we aware of any
privataly-expressad opinichs. His vlews on other civil rights
and civil liberties cquestions, while not directly applicable in
the context of defandants'’ rights, may provide some guidance. In
additicn, his suppert for the sxsrcise of sxecutive power and
disdain for that of Congress and the judiciary, as noted below,
strongly suggest that he would take unzatisfactory pesiticns on
thase issues. Because his viaus are not known with certainty,
howavar, NACDL urges the Sepats to inquire closely during the
confirmation process into Judgs Thomas‘s views op basic princi-
plaa of aqual justice and dus proceses, &s they pertain to the
rights of the accusad.

b. Lack of Ethical Sepsjitivity as a Judge. Attorneya
who have argued <riminal appeals befors Judge Thomas find him to
be intelligent, courtacus, attentive and well-prepared cn tha
bench. Wa do not fault him cn any of thase grounds, Heverthe-
laaa, his rajlure to recuss himsslf vhan his impartiality could
reasonably be quasticned doas ralsa a sarious concern about his
athical judgment and ability to separate parschal bias fromw
official judicial responeibility.

Most troubling is Judge Thomas's record on the Oliver North
case. Judge Thomas publicly praised Col. North in ssveral 1987
and 1989 speschas and in & 1569 article. One speach lauvded North
for having done "a post effective job of exposing congressiconal
irrespensibility.® Ramariks at Wake Forest Univ., April 18, 1938,
at 21 (referring to him familiarly as "0llie North®)}, Nevarthe-
lass, despite holding strong personal views in support of this
defandant, Judge Thomas did not disqualify himself from voting cn
North's appeal. Specifically, Judge Thomas participatad in tha
vota to dany rehearing jn bang in Onited Stateg v. Nopth, 520
F.2d 940, 9%9% (1990}, the decision which overturned North's

4
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convictions for endeavoring to obstruct Congress (and other
chargas). Since by his own public admimsgisn Judge Thomag had an
extrajudicial bias in favor of a party, it is beyond peradvanture
that he sbould not have votad in the Oliver North case. Two
othar menbers of the D.C, Circult (Judges Mlkva and Edwarda)
declined for reasons of their own to participate ln thac vota,

Algc of concern to the committes Ls Judge Thomas's failurwe
to recusae himgelf in
913 F.2d 958 (D.C.Cir. 1990). In that cass, he wrota the apinion
overturning a large damage award against a company owned by
members of Danforth family, and of which his close friend and
nentor, Senacor Danforth, 1s an heir. Again, it seamz apparent
that Judgs Thomas's impartiality in that situation could reason-
ably be questioned, requiring him to disqualify himself.

<. Dangerous "Natural Law" Phllogophv, Like Robart Bork
before him, Judge Thomas has an unusual Jurj.sprudential viaw of
the Conatitution, but it is not Bork's “originalist," pro-govern—
nent, anti-libertarian view., Thomas has consistently endorsed a
*natural rights" thaory of tha Conatitution, suggesting that the
constitution should he interprated according te an axtra-laegal
standard of right and wreng that humans can deducs from a study
of *human nature,” revealing the "laws <f NHature a&nd of Hature's
Gad.” Judge Thomas statas that the "revolutionary meaning" of
hmerica is the baging of lts govarnment *on & univsrsal truth,
the truth of human sguality." 30 Moward L.J. 6%1, 69%7 (1%87}.
NACDL resccgnizas that thi= pbilesophy waa indeed shared by those
who signaed the Declaration of Indepandance and by many whe framed
tha Constitution as well. It was lnvoked by some of the abolji-
tionista, such as Prederick Douglass, who argued that nothing in
the original constitution endorsed slavary; indeed, Judge Thomans
has drawn on that tradition in support of his viaew that Brown v.
Board of Education was decided the right way for the wrong
rasasons. (In the aama assay, hae also relies on the Rev. Martin
Luther King, Jr., Attorney General Edwin Maese ITI, President
Ronald Reagan, S5t. Thowas Aquinas, and Tom Paine, all withln twa
paragrapha. )

Curiously coupled with Thomas's "natural law" argument 1s an

axpressed disdain for the right of privacy, as applied in Gris-
+tigut and Roe V. Wade, on the basis thet privacy is

not explicitly identified in thae text of the Bill of Rights. 'The
Ninth Amendment declares that such unenumerated rights exist and
are to be protected, Fallura to recognize that the right of
privacy extends= beyond the canfines of the First, Fourth and
Pifth Amendnments leads inexorably to overcriminalization and
abuse of state powsr, MNACDL nust not forget that tha laws
challanged in Grisweold and Rge carried sriminal penalties.

If we Xnew thet "human equality™ wera the only “universal
truth® that Judge Thomas finds behind {(or above] the Constitu-

3
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tion, and if we vers confidsnt that he is desply committad to
applying this truth to women's lives as completely As to men's,
wa might be lams uneasy with this "natural law" philescphy. But
Eighteenth and Ninetesnth Century ideas of “human nature” spell
indifference to the problem of poverty, and personal and profes-
sional oppression for womsn in today's world. The Supreme Court
explicitly invoked “nature herself™ and *the law of tha Creator®
to hold in 1873 that a weman could be refusad the right to
practice law. Moregvar, many traditional views of man natura
are fundamentally punitive and unforgivimg, and have profound
implications for criminal law which are contrary to NACDL's
understanding of the "liberty" which is protectad by the ConsTi-
tution. Judgea Thomaz has not clarified wvhethar the viaw of
"human nature® that he beliaves to lia behind the Constitution is
an unchanging one, nor which ona it is.

Likewise, whose appreciation af "naktyra's Cod” informs Judge
Thomas's "natural law"? Wa fully support the command of Articla
¥l of the Constitution that "no religicus test shall ever ba
required as a qnal.itication to any office or public trust undar
the United States,"” and we codemn any suggestion that a nominee's
raligious opinions, as much, could be disqualifying. PBut this is
because we believe that the Constitution invites a broad diversi-
ty of raliglous and nonreligious copinions in governmment. When a
judieial nomines states that an undarstanding of "God's law"
should inform Constituticpal decisionmaking, howsver, it becomes
incumbent an him to reveal what that understanding is. Judga
Thoman's fajlure to make this clear in any of his dozan speechas
apnd eight published articles advancing a ™natural law" interpre-
tation of the Constitution suggests that ha pay drav on an
asgsrtion of what is "natural® merely to justify a personal,
political eor philosophical mgenda.

Judgs Thomas balisvas that the "task of those involved in
sacuring the freedom of all Americans is te turn policy toward
reascon rather than santimeant, toward justice rather than sensi-
tivity, toward Ireedom rathar than dependence--in other words,
toward the spirit of the Fo ++++ The first principles of
equality and libecty should insp our political and constitu-~
tignal thinking."” 30 Howard L.J. at §9%9, 703, Sowa of these
words HACDL could wholehsartedly amdorse. Yet thaey do not saem
to mean the sama to Judge Thomas ae to uz: "Such a principled
jurisprudence would posea a major altarnative to ... asotaric
herpeneutics ntior.ali.zinq cxpmi.v. powers for ths govermment,

(enphasgis added}. Our principal
concern, of course, is with that final twist. Who will check
prosecutars’ and politicians' "rationmalsisz(atior of) expansive
powers for ths [exacutive branch of tha)] governmert,® to be used
against the criminally accusad, if not *"the judiciary” in iea
intarpreatation and application of the Constitution, especially
tha 8ill of Rights? MNACDL believes that a powerful and indepan-
dent judiciary, devoted to even-handed anforcement of the *first

L]
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principlas of equality and liberty,"” is sssaential for "securing
the freedom of all Amaricans.” We also believe that "juatice” is
not an alternative to "sansitivity®: without asnsitivity therws
can be no justice.

Judge Thomas, who has sarved on the D.Q. Circuit leas then a
ysar and a hal? and was not praviously a judge, is the suthor of
only sevan published opinions on a 8 of ceriminal convictions,
all in drug cases. (He has participated in another ten or sc
decisions that resulted in published cpinionz by other judges,
and about 20 unpublished affirmances, in scme of which he wrate
urpubl ished megcrandum opiniens., Ha does not appear aver to hava
concurred separately or dissented in a criminal case, vhich may
indicate a relative lack of interest in the subject.) The
opinicns on their face are thorcuchly researched, lucidly writ-
tan, and temparate in tons. None breaks naw ground, sither for
the government or for the defense. In these cases, Judge Thomas
axplained the affirmance of convicticns over claims invelving,
far axample, assarted svidentiary insufficiency, seversancs,
denial of continuance, search and saizure, and definitions of
terms in the Sentencing Guidelinea; in othar worda, the routine
imsues seen in fedaral criminal appeals. As a Supreme Court
Justice, howaver, he would facs far mors difficult issues, and
would have far more freedom from the strictures of establishad
precedent (if he wers inclined to axercise such frwsdom) than as
a Circuit Judge.

A handful of Judge Thomas's opinions do show & gratifying
indapendencea Irom prosecutorial drgumant. In
Lang, 90% F.1d 1572 (1990), he cverturmed a conviction for
"nsing® a firearm in connaction with a drug offense, where the
unloaded gun was found batwean tha cushions of a sofa, It might
SaAm easy to say that this evidance was insufficient, but a jury
had convicted, and a judge had upheld that verdict and imposed
tha mandatory five year santence. The truth ls that pany if not

llate judgu today would have affirmed, parhaps without

pubu"’ﬁg en: the concept of “using*® a firearn has bLeen
diluted to n-aninqlonnm in savaral other circuits. oObviously
alluding to that fact, Judge Thomas wrote, "As an appellate
court, ve owe tramendous defsrence to a jury verdict; wve gust
consider the evidance in the light most favorabla t¢ the govern-
mant.... We do not, howevar, fulfill ocur duty through rote
incantation of thesa principles followed by summary atfflrmance.”
905 F.2d at 1576. In the sane case, Judge Thomas's opinlon goen
out of its wvay to salvage the appellats rights of a defendant
whosa lavyer flled the required notice one day late, rejecting
the prosecutor's plea to disaiss the appeal ocutright.

n United States v, Rogsrs, 918 F.2d 207, 312 {1990), while
upholdlnq +he admlssion of "prior had acts® wi.duu:a, Judge
Thomas's opinlon rajects the argumant that the defense attorney's
acguiescancs in a cautionary instruction had waived any objection
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to the admission of the questionable avidance. The opinlon
explicitly and accurately recognizes the legitimata tactical
dacisions a defenss attorney must make in the midst of trial when
an objection to prejudicial evidence bas been cverruled. And in
Qnited states v, Rapry (Farrakban and Stallings v. U.§.1, 1990
WestLaw 104925 (1990), Judga Thomas participated in issulnyg an
unsigned order requiring a trial judge to consider the Pirst and
Fifth Amsndment rights of controversial, allesgedly psychological-
1y *intimjidating* supporters of a criminzal defendant to attend
his trial.

These faw conmendabplsa decislons, however, ars greatly
putnumbared by thoss of Judge Thomas's rulings which brush off
troubling appaals. Especially dlsturbing are the opinions which
demonstrate a cold indifference to the realltisy of the crimlnal
justice systam's harsh, discriminatory lmpact on tha pocor and
uneducated., In United States v, Jordan, 920 F.2d 1033 (unpub-
=lished decision, available on WastLaw}, Judge Thomas joined an
unsigned opinion in which a defandant was denied a two-point
reduction uhder tha faderal sentancing guidelinea, coating him an
additicnal 2% years in prison, because his inability to raise tha
required bail to secure his release before trial prevantad him
from fulfilling an offer to cooperata with tha authorities.
Viewing the casa as 'If the dafendant were clajiming soms baneflt
on acccunt of his poverty, the court invoked against him a
santencing Conmission rule that "one's socie-econcmic status 'is
not realevant in the determination of a sentence.'*

Similsrly, in United States v, Pogton, 901 ¥.2d 90, $9-100
{1990}, Judge Thomwas's cpinion pasees without comment the trans-
parant, salf-contradictory lies of the arresting officers about
vhathay promizss of benafit wars given to the father of a youth-
ful arrsstes and instead parses like the words of a business
contract the fathar's testimonial recollaction of what was said
te him at the stationhouse. Tha result is an icy justification
of the prosecutor’'s later refusal to give the defendant the
banatlt of a good word at santancing so as to rslieve him frum an
otharvise mapdatory five yaar prison santance for knowingly
glving a ride to a drug dealer. If the Jordan and Pogton cases
illustrata what Judge Thomas means by "justice {without] sensi-
Elvity," RACDL must damuy.

Lonclusion., As discussed, Judgs Thomas's record reveala
several points worthy of favorabla comment. HNevertheless, HACDL
opposes tha nemination of Judge Thomas for thres hasic reasons:
hiz lack of damonstrated commitsent to saqual justice and due
process, hls fallure to rscogniza the nesd for recusal whers his
impartiality is open to quastion, and his adharance to a philosso-
phy of constitutional interpretation and judicial action which is
cutside the mainstrean of conteamporary thought and leads to
unacceptable departures from the duty of the courts to enforcs
fundamantal rights.
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In addition, wa are very concetned that Judge Thomas's vievs
on the anforcement of civil rights laws, as expresasd i both
ward and dead during hia tanure as chair of tha BROC, bode ill
for his willingness to enforce civil liberties, including those
of the criminally accused. We hold in highest regard the expar-
tise of auch aister organizationa in the broader civil rights and
civil libertiesa community as the HMAACP, the Leadership Confearance
on Clvil Rights, the National Conferance of Black Lawyers, tha
Congressional Black Caucus, tha Alliance for Justice, the Nation-
al Abortlion Rights Action League, the Women's Lagal Defensa Fund,
the Naticnal Organization for Women, AFSCME, and others whlich
have publicly announced their opposition to this nomination. We
are concertmed that his unique legal philoscphy and his lajiasez-
faire attitude toward civil rights point to an approach to
¢crimina)l law which ia very punitive, rigid and unforgiving, and
ultimately extremsly dangerous to individual libextiss.

As this report notas, there sre several arsas in which Judge
Thomas's views are not yet antirely claar, ‘and where wa hope the
Senate Judiciary Committas will press for more definita answers
befors cansidering confirmation., Tha record already avatlakle
however, regquires that HACDL oppose the nominacion of Judga
Clarenca Thomas to bécoma an Asscoclate Justice of the Suprems
Court of the Unlted Statas,

*

Mepbers of the Comniites:

Pater Goldberger, Chajir, Philadelphia, PA

Samuel J. Buffone, Washington, DC

Nina Ginsbarg, Alexandria, VA

Prof. William W. Greenhalgh, Washington, D¢

William 8, Moffitt, Alexandria, Vi

William H. Murphy, Jr., Baltimore, MD

Prof. Charles J. Ogletrea, Cambridge, MA

Alan Ellis, Mill valley, CA, President of NACDL, ax offliclg
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The CHalRMAN. Thanks, Mr. Moffitt.

It is kind of fascinating, whether or not Judge Thomas intended
it or not, that the two things most prominently promoted by every-
one who supports Judge Thomas—not alone, but prominently—are
the fact that it would keep a black man on the Court and his
humble beginnings. I never thought of it quite in the terms you
just stated it, in terms of his standard—although I am not sure
that’s what he is suggesting.

I also want, Professor Williams, to indicate—and I have been der-
elict in my duty—that Senator Koh! wanted me to expressiy state
that he wished he could be here, but he had a scheduling conflict
as well that prevents him from being here at the committee hear-
ing.

You all are very articulate and passionate in your views as to
why Clarence Thomas should not be on the Court, and I think you
capture at a minimum the dilemma that a lot of us, who truly have
not made up our minds, are wrestling with. Your comment, profes-
sor, about the Philadelphia Inquirer, your reference to it—the
Philadelphia Inquirer chose to take a chance and endorsed him;
others are going to choose not to take a chance, those who are not
sure, But hopefully we’ll be able to reach a resolution of that in
this committee by next week’s end, after I have conferred with my
senior Republican colleague as to when we’ll schedule this markup.

I thapk you all very, very much for taking the time to come and
for your continued interest,

It is good to see you, Mr. Burns; welcome back.

Mr. Burns. Thank you, Senator.

The CHAIRMAN. Thank you all very much.

Now, we have our last-but-not-least panel, who have waited a
long time to testify. This is a panel of individuals who have come to
testify on behalf of Judge Thomas. The final panel will be testify-
ing in support of Judge Thomas and it includes the following
people: Ms. Ellen Smith, on behalf of Concerned Women for Amer-
ica; Dr. George Dumas, national chairman of the Republican Black
Caucus; George Jenkins, chairman of the Montgomery County
Black Republican Council. It is not a county council, it is a part of
the organization?

Mr. JENKINS. Part of the organization.

The CHAIRMAN. I see. Mr. Celes King, on behalf of the Profes-
sional Bail Agents; and Connie Mack Higgins, chairman of the D.C.
Black Republican Council. I have not had the privilege to be before
go many Republicans other than on this committee. It is an honor
to have you all here and we are anxious to hear your testimony,
and I would implore you all to keep it to 5 minutes.

We will, unless the panel has otherwise decided, begin with you,
Ms. Smith, if that is okay.

STATEMENTS OF A PANEL CONSISTING OF ELLEN SMITH, CON-
CERNED WOMEN FOR AMERICA; CELES KING, PROFESSIONAL
BAIL AGENTS; GEORGE L. JENKINS, JR., CHAIRMAN, MONTGOM.
ERY COUNTY BLACK REPUBLICAN COUNCIL; AND GEORGE C,
DUMAS, NATIONAL CHAIRMAN, REPUBLICAN BLACK CAUCUS

Ms. Smrra. Thank you, Mr. Chairman.
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The CHAIRMAN. Thank you.

Ms. SMrt. My name is Ellen Smith. I am legislative counsel for
Concerned Women for America, the largest grass-roots women’s or-
ganization in the country.

The CHAIRMAN. Is that right?

Ms. SMrrH. | am here on behalf of Beverly LaHaye, our founder
and president, who is unable to be with you today, and I am here
on behalf of hundreds of thousands of CWA members across the
Nation who do not imbibe the ortheodoxy of the feminist establish-
ment and who do support the appointment of Clarence Thomas as
Asgociate Justice to tﬂe U.S. Supreme Court.

Judge Thomas' character, temperament, jurisprudence, and pro-
fessional qualifications clearly show that he should sit on the high-
est court in the land. To begin with, let me recall the wisdom of
George Mason, the author of the Virginia Declaration of Rights. In
1776, he wrote, “No free lgovemment or the blessings of liberty can
be preserved to any people but by a firm adherence to justice, mod-
eration, temperance, frugality and virtue, and by frequent recur-
rence to fundamental principles.”

Throughout his career, and indeed throughout his life, Judge
Thomas has reflected these ideals. No one can credibly deny that
he is a man of character, compassion, hard work, and uncompro-
mising integrity. These qualities help to explain the level of success
he has already achieved at the young age of 43.

And at the same time, as we have witnessed in these hearings,
Judge Thomas never fails to acknowledge his personal gratitude
and debt for those individuals who encouraged, trained, and assist-
ed him along the way, as well as those larger-than-life heroes who
have gone before.

Similarly, the mosi notable hallmark of Judge Thomas’ jurispru-
dence has been, in Mason’s words, a recurrence to fundamental
principles. In 1987, Judge Thomas, then Chairman of the Equal
Employment Opportunity Commission, wrote, “But what is the ul-
timate American principle but that contained in the Declaration of
Independence: that all men are created equal.”

He further argued that the first principles of equality and liberty
should inspire our political and constitutional thinking. In so stat-
ing, Judge Thomas placed himself in the philosophical companilgf
such distinguished Americans as Thomas Jefferson, Abraham Lin-
coln, Judge John Marshall Harlan, Frederick Douglas, and Dr.
Martin Luther King, Jr.

Judge Thomas recognizes that our fundamental constitutional
rit,_ghta rest upon immutable principles inherent in the ve;ly nature
of things, not upon personal biases, sentimentality, political majori-
ties, or the musings of would-be social engineers. Sadly, the lan-
guage of rights has been trivialized by some special interest groups
solely concerned with their own narrow political agenda. This cer-
tainly is true in the case of some within the so-called women’s
movement who claim to speak on behalf of American women.

Judge Thomas understands that true rights are a matter of law
rather than politics. In this regard, I would note that Judge
Thomas has expressed profound appreciation and respect for reli-
gious liberty guaranteed by the first amendment. This is of great
encouragement to CWA and to other organizations working in both
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the legislative and judicial arenas to ensure that our long-cherished
first liberty continues to be secured and vigilantly defended.

Some have expressed concern that Judge Thomas’ belief in natu-
ral law or, if you will, the laws of nature and of nature’s God
would cause him to disregard court precedent and time-tested con-
atitutional jurisprudence, but such fears are unjustified.

As surely as Judge Thomas' belief in natural law inspires his vig-
orous defense of individual liberty and equality, it impels his ad-
herence to the rule of law, his high regard for judicial restraint,
and his respect for the constitutional acope of judicial authority. In
short, Judge Thomas recognizes that it is the duty of a judge to in-
terpret and to state the law, not to propound his or her own pet
notions of sound public policy. In his owm words, he has no agenda.

Finally, Judge Thomas has professional qualifications that will
gerve the Court and the Nation well. Having served as an aide to
Senator John Danforth, as Assistant Secretary for Civil Rights in
the Department of Education, as Chairman of the Equal Employ-
ment Opportunity Commission, and currently as a judge on the
U.S. Court of Appeals for the District of Columbia, Judge Thomas
hag digtinguished himself in all three branches of the Federal Gov-
ernment.

Mr. Chairman, at the beginning of my testimony I recited an ex-
hortation delivered by George Mason in 1776. His wisdom is no less
fitting in 1991, and perhaps more so. Because the character, tem
perament, judicial philosophy and qualifications of Judge Thomas
are in keeping with that wisdom, I respectfully urge the members
of this committee to support his confirmation as Associate Justice
to the United States Supreme Court.

Thank you.

[The prepared statement of Ms, Smith follows:]
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Mr. Chairman, thank you for effording me this cpportunity to
addraes you and your coclleagues on the Judiciary Cumuitttci I am
Bevarly LaHayw, feounder and Prasident of Conternad Woman for
Anerica (C¥A). I am here today on behalf of hundreds of
thousands of CWA members acroes tha nation whe do not imbike thae
orthodoxy of the feminist establishment, and who support tha
appointnent of Clarence Thomes as Associate Justice to the United
States Buprame Court. Judge Thomas' character, temparanent,
jurisprudence and professional qualifications clearly show that
ha should sit on the highest court in the land.

First, let me recall the wisdom of George Mason, author of
tha Virginia Declaration of Rights. 1Imn 1776 ha wvrote, "No free
government, orf the blessings of liberty, ¢an be preserved to any
people but by & firm adherence to justice, moderation,
temparance, frugality, and virtua, and by Ifrequent recurrsnce to
fundamental principles.®

Throughout his career, indesd; hic antira life, Judge Thomas
has reflectsad these ideals. HNo cna can credibly deny that he i=
a man of character, corpassicn, hard werk and uncempromising
integrity. Thase qualities help to ewxplain the lavel of success
he has already enjoyed at the age of forty-thrae. At the =same
time, ma we heve vitnessad in these hearings, Juidge Thomas never
faile to acknowledga his personal gratitude for those individuals
who encouraged, trained and zssiated him along ths way, as well
2@ those largar-than-life hercea who "have gone before."

ginilarly, the most notaibla hallmark of Judge Thonas®

56-272 O -~ 93 ~ 17
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jurisprudence has besn, in Mascn's words, his “racurrance ‘to
fundamental principles.® 1In 1927 Judge Thomae, then Chair;an of
the EqQual Employment Oppertunity Commigsion, wrote, "But what is
the ultioate American principle but that contained in the
Daclaration of Indspendeance: that all man are cretted agual.” He
further argued that "{tlhe first principies of aquality ana
liberty shculd inspire cur political and ceonstitutional
thinking." In so stating, Judge Thomas placed himsalf in the
philoscphical company of such distinguished Anmericans as Thopas
Jaflferson, Abrehan Lincoln, Justice Jotn Marshall Harlan,
Frederick Douglass, and Dr. Xartin luther Xing, Jr.

Judge Thonmas recognizes that ocur fundamantal, constitutional
rights rest upon immutavls principles inherant in the very nature
of things, not upen personal biases, sanhtimentality, political
majorities or ths musings of would-be social engineers. Eadly,
the languaga of *righta" has been trivielized by scme spacial
intarast groupa gcolely cancerned with their cwn, narrcw political
agenda, This is certainly trua in the case of those within the
so-called "woman's rights® movemant whi: clmim to spsak on behalf
of Amsrican woman.

Judga Thowmas undaratands that trus rights are a natter of
lav rather than pelitics, In this regard, I wvould note that
Judgs Thomas has expresssd profound appreclation and raspact fer
religicus liberty gusranteed by the First Amandment. This is of
great sncouragemant to my organiratian and cthers working in koth

the legislative arnd judicial srenms to snsura that our leng-
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cherished, "first likerty" continuex to be secured mpd viﬁ?lantly
defendaed.

Sope have exprepsed concern that Judge Thomas' belief in
"patural law" or, if you will, the "laws of nature and of
nature's God," would cause him te dieregard court precedent and
tima=tested constitutional Jjurisprudence. But such fears are
unjuetifisd. As surely as Judge Thomas' belief in "patural law®
inspires bis vigorcus daefense of individuzl liberty and equality,
it impels hisz adhersnca to the rula of law, hiz high regard for
judicial restraint and his respect for the eonstitutional secpae
of judicial autherity. In short, Judge Thomes recognizes that it
is the duty of a judge to interpret mand to state the law, not to
propound his or her ovn pet netiona of sound public policy. In
his owvn words, he has "no agenda.™

Finally, Judge Themas hzs professionsl gualifications that
will serve the Court and tha natien wall. Having sarved a8 an
eide to Semater John Danforth, as Assistant Secretary for Civil
Fighte in the Department of Education, as Chairman of the Equal
Employrent Oppertunity Commission, and currently &s a judge on
the U.5. Court of Appeals for tha pPiatrict of Columbia, Judgs
Thomas has distinguished himself in all thres branches of the
Iaderal govermment.

At tha beginning of my testimony I recited sn exhortstion
delivered by Gecrge Magen in 1776, Mis wisdom Lis no less fitting
in 1991, and perhips mere =o. EBecausa the character,

tamparament, judicial philesophy and qualifications of Judge
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Thonmas are in keeping with that wisdem, I respactfully urge the
membera of this compmittee to suppert his confirmation as

Associnte Justice to the United States Suprems Court.
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Thl: CHArMAN, Thank you, Ms. Smith. We appreciate it very
much.
Mr. King.

STATEMENT OF CELES KING

Mr. KiNG. Thank you very much, Senator Biden. I guess we are
here to wrap this up, and that you will go home and we will go
bome. I came in on the red-eve special this morning, and let me
tell you it has been an interesting day, but these lights are pretty
tough. So I am going to see if [ can’t stay within——

The CHAIRMAN. You came from California?

Mr. KiNG. Yes, sir, | am going to stay within——

The CHAIRMAN. Well, I hope neither of us go home on bail
[Laughter.]

Mr. King. Well, that is the business tbat 1 am in. It is a business
that 1 have become involved in as a result of self-help. When 1
came along, there was no private nor public kind of help, and 1
think to a degree many people in the black community have been
able to have that as a background.

I can remember when I was a ioung person and my dad opened
up a store, and that meant that he had to go and buy the lumber
and he had to put the nails in himself, and there was no bank to
help and there never was any thought about public assistance. We
can make it out there and we are going to make it, and I certainly
like some of the ideas of Judge Thomas.

In our own community, we have established many businesses
and we have done a considerable job, not as good as I would like to
see. I will mention that I am at some odds with some of my con-
temporaries. I am the past president of the Loa Angeles chapter of
NAACP, having served there during those rather turbulent 1960's.
For the last 6 years, I have been national president of the Bail
Agenis Association. There are some 5,000 to 6,000 of us that are
there that are licensees, and we are talking about the agencies, and
for each one of those agencies we are talking about 8 or 10 people.

We are trying to do a good job, and long ago in this business the
question of gender, the question of race iz absolutely secondary to
the 3uality of service that you deliver. If you are willing to work 60
to 70 hours a week year in and year out, you do not have those
kinds of things as a problem in our industry.

Of course, our principal competitor is you, meaning the govern-
mental services that are out there. But we do want to point out
very much that as far as minorities are concerned, there are some
businesses that are out here where we have overcome most of these
problems, and we have worked at it very hard.

I am also the State chairman of the Congress of Racial Equality
in California, and I serve in one other capacity. [ represent the
county of Los Angelea on the Century Freeway Affirmative Action
Committee, and 1 can tell you that no affirmative action program
is going to work unless the people have a self-actualizing approach.
E‘Ohgy ]':ave got to do some self-help or they are not going to be able

o it.

Many of us went to school and we had to work at the same time.

1 had the GI bill when I came out of the Air Force. I was a pilot in
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the Air Force, but after that was over with I paid for every dollar
of it because it had not come to the point at which I could reach
out and get those types of assistance.

The CHaiRMAN. It was kind of helpful, though, when you had it,
wasn't it?

Mr. KiNG. T am sorry?

The CaammMaN. The GI bill was kind of helpful when you had it,
though, wasn’t it?

Mr. King. It was, and it was for all of us.

The CHAIRMAN. Right.

M:r. KNG, And that is exactly the way that I think that affirma-
tive action should happen. It should be for whoever needs it to the
extent that we as taxpayers can afford it. Our industry has to do
what we can in order to reduce taxes that people have to pay.

I am coming in under the light. I would like to cali that to the
chairman’s attention. Well, I came in on target anyway.

[The prepared statement of Mr. King follows:]
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9ENATOR BIDEN, OTHER OISTINGUISHED HEMHERS OF THE SENATE
JUDICIARY COMMITTEE. I AM CELES KING III OF LOS ANGELES
CAL [FURNTIA.
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HFRESINENT |

L AM  ¢ROUD  TO COME BEFORE YOI THIS MORNING TO PLACE AN
EXCLAMATTON  POIMT OM THE EYVEA INCREASING SUPPORT FOR THE
CONFIMATION OF  TJTUDGE CLARENCE THOMaS TGO [THE UNLTED STATES
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The CaamRMAN. Thank you very much.

Chairman Jenkins. By the way, are you one of the fellows I
would have to appear before if I wanted to be a candidate in Mont-
gomery County?

Mr. Jengins. Well, I would hope not. [Laughter.]

The Cuairman. Well said, Mr. Jenkins. Thank you for your testi-
mony. Dr. Dumsas. [Laughter.]

Chairman Jenkins.

STATEMENT OF GEORGE L. JENKINS, JR.

Mr. Jenmains. Well, thank you, Mr. Chairman and Senator Thur-
mond. My name is George Jenkins and I am chairman of the Mont-
gomery County Black Republican Council of Montgomery County,
MD, an organization composed of African-American businessmen
and businesswomen, lawyers, teachers, professionals, retired profes-
sionals, civic leaders, and involved citizens. We are one of the sig-
nificant organized African-American chapters of Republicans in
this country.

I appear before you today to tegtify in support of the nomination
of Judge Clarence Thomas to serve as an Associate Justice of the
U.8. Supreme Court. We as an organization are affilinted with the
Montgomery County Repubiican Central Committee. This commit-
tee consists of 19 members elected to represent the 120,807 regis-
tered Republican Party voters who live in Montgomery County.

Our committee has unanimously passed a resolution supporting
the nomination of Judge Thomas and I would like to submit that at
this point for the record.

The CuarrMaN. Without objection.

[The information referred to follows:]
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NEWS RELEASE

Mellgea Mertin Cartano, Chalrman of the Montgomery
County Republican Central Committes, announced today that the
Committee has pessed a resolution supporting President Bush’s
nomination of Judge Clarence Thomas to the United States
Suprema Court. As & part of their endorsement the members
Etated:

Wa are proud of his perscnal and professional paast
nnd feel confident that his experience within the
Anerican schems has created an individual tc be admired
and respected. We belliaeve that he is an honorable and
wall gualified individual who is deserving of the
appolintment. Hie experlence, objectivity and knowledge
will banefit all Americans. Therafore, we belisve that
Judge Clarence Thomaa desarves confirmation for

appointment to the Supreme Court.

The Montgomery County Republican Central Comnlttee
consista of 19 membere slected to represent the 120,807
reglstered Republican party voters who live in Montgomery

County.

August 28, 1991
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Mr. JENKINS. The Montgomery County Black Republican Council
voted unanitously in support of Clarence Thomas to the Supreme
Court. We commend President Bush for his selection of a fiercely
independent-minded individual who has demonstrated many quali-
ties that distinguish him as a person who is highly qualified to
serve on the highest court in the land.

Judge Thomas has a broad and diversified legal career, including
assistant attorney general in Missouri, corporate lawyer for Mon-
santo Co., congressional staffer, Assistant Secretary for Civil Rights
for the De ment of Education, and appellate judge for the Dis-
trict of Columbia court. Throughout his life and legal career, he
has modeled himself on the American dream by progressing
through increasingly challenging assignments and carrying out
each one very effectively.

During the early years of his life in Georgia, Judge Thomas did
not have many of life’s comforts and material possessions. Howev-
er, and perhaps more importantly, he was blessed to have d-
parents and religious counselors who taught him the value of hard
work, personal integrity, self-discipline, and obdurant ﬁmevemw.

In taking to heart these lessons and seizing all available opgortu-
nities provided by law, Judge Thomas achieved much of his dream
iaqnd now stands as a paragon of success in his community and the

ation.

Reflecting on the various experiences and values ascribed to
Judge Thomas, we find that many Americans share with him some
of the same bagic values—respect for and belief in family, religious
commitments, dedication to education and being well prepared for
opportunities when they come to you, lifelong appreciation of
family and teachers who help develop one's character, and an abid-
ing sense of self-help when cﬁallenges Qccur.

Judge Thomas said in a previous confirmation hearing that he
had become a lawyer to ensure that minorities were not excluded
from opportunities to prosper in our society. He also said that he
may differ with others on how best to do that, but the objective has
always been to include those who have been excluded.

We have done some research and there are a number of his ac-
tions that we would want to submit and include for the record.

The CHAIRMAN. They will be included.

Mr. JEnking. There have been many articles in the media con-
cerning Ju Thomas. Some have heen supportive and some have
been critical, and an issue of whether blacks would support his
nomination has been ever-present. It is noteworthy that some have
opposed this nomination, and based on recent polls there have been
indications that at least 58 percent of American—blacks approve
the nomination of Judge Thomas to the Supreme Court. I represent
a group of African-Americans that unanimously support Judge

omas.

Gentlemen, Clarence Thomas, a product of the unique American
experience, now seeks your confirmation. We, the Montgomery
County, Maryland, Black Republican Council, support the nomina-
tion of Judge Thomas as an Associate Justice of the Supreme
Court, and believe that he has the moral fortitude, intellect,
breadth of experience, and regard for the appropriate interpreta-
tion of the Constitution. In view of these prime requirements for a
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%:pmme Court Justice, we urge the Senate to confirm Judge

omas.
Thank you for the opportunity.
[The prepared statement of Mr. Jenkina follows:]
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STATEMENT OF
GEORGE L. JENKINS, JR

CHAIRMAN
MONTGOMERY COUNTY BLACK REPUBLICAN COUNCIL
MONTGOMERY COUNTY, MARYLAND

BEFORE THE
SENATE JUDICIARY COMMITTEE
U.5. SENATE

20 SEFTEMBER, 1991

Mx. Chairman and Manbers of the Committee:

My name is George Jenkins and I am Chairman of the Montgomery
County Black Republican Council of Montgomery County,
Maryland, an organization composed of African American
buginesgmen and buginesswomen, lawyers, teachers,
proteesionals, retired professionale, civic leaders, and
involved citizens. We are one of the significant, organized
African American chapters of Republicans in this country. I
appear beafora you today to testify in support of the
nonination of Judge Clarence Thomas to Berve as an Associate

Justice of the United States Suprene Court,

The Mcontgomery County Black Republican Councll voted
unanimously in support of Clarence Thomas to the Suprems
Court. We commend President Push for hils selection of a
fiercely independent-minded individual who has demonstrated
many gualities that distinguish him as a person who is highly
quallfied to serve on the highest Court in the land. .Judge

-
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Thomae hae had a broad and diversified legal career incloding
Assistant Attorney General in Nissouri, corporate lawyer for
Monsanto Company, Congressional staffer, Assistant Secretary
for Civil Rights for the Department of Educetion, and
Appeilate Judge for the District of Columbim Circuit,
Throughout his life and legal career, he has modeled himaself
on the Amerlcan dream by progressing through increasingly
challenging assignments and carrying out each one very

effectively.

puring the early years of his life in Georgis, Judge Thomas
did not have many of life‘s comforte and materisl
possessiocns. However, and perhaps more lmportantly, he was
blessed to have grandparents and religlous counsslors who
taught him the value of hard work, personal integrity, self-
discipline, and obdurate perseverance. In taking to heart
these lessons and seizing all aveilable opportunities
provided by the law, Judge Thomas achieved much of his dream
and now stands as a paragon of succesg in his community and
the nation. Reflecting on the various experiences and values
ascribed to Judge Thomas, we find that many Americans share
with hlm soma of the same basic values: respect for and
belief in family; rellgious commitments; dedication to
sducation and bwing well prepared for opportunities when they
comd to you; life-long appreciation of family and teachera
who help develop one’s character: and an abidlng sense of

self-help when challenges occur.,
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Judge Thomas said in a previous confirmation hearing that he
had become a lawyer to ehsura that mincrlties were not
excluded from opportunities to prosper in our soclety. He
algo said that he may differ with others on how best to do
that, but the objective has always been to include those who
have been excluded.

When he was chairman of the Equal Employwant Opportunity
Commission (EEODC) Clarence Thomas complled an outstanding
recoxrd of accomplishments, He revitalized the agency, making
it proactive rather than reactive, and emphesized its law
enforcement mission, Judge Thomas’ philcosophy on atfirmative
action has bean stated in many speeches -— avery American
should have the affirmative opportunity to advance and

succeed on hig or her merit in cur society.

Hotably, under the leadership of Clarence Thomas, tha
Commisslon:

+s*gecured over a billion dollars in relief for victims of
Alacrimination;

*#xfiled more than 3,000 legal actions in U.S. District
Courta during his tenure. 1In 1983, the Cowmission flled 198
lawsuits; by 1990 that annual figure had more than tripled to
6407

askinatituted policies to insure that every charge filed wms
fully investigated and litigeted with full relief sought for




514

victima of discrimination:
rattranyforped and revitalized the work environment at EEOC

and revamped and improved the case processing system;

Under Judge Thomae, the EEOC championed the rights of older
workers by:

*ikufyully investigating and prosecuting charges of age
discrininatien under the Age Discrimination and Employment
hct {ADEA);

*+%mgcuring & total of $389.7 million in benefits under the
ADEBA from 1982-1990;

s*nxfiling 781 ADEA lawsuits from 1982 - 19907

*+#*%filing pattern and practice/class action lawsuite that
represented annually batwesan one-third and three-fourths
total ADEA lawsuits: and

w«xggtablishing standarde and procedures to reconcile older
workers’ ADEA righte and henefits achieved through collective

bargaining.

Thers have been many articles in the media concerming Judge
Thomas. Some have been supportive and others have been
critical, and an issue of whethsr blacks would support his
nomination has bean ever pregent. It is noteworthy that
while cextain institutions, notably the NAACP and the
Congresgional Black Caucus, have opposed Judge Thomas'
nominaticon, recent polls have indicated that at laast 36% of

American blacks approve of the appointment of Judge Thomas to
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the U.3. Supreme Court. I represent a group of African

Americanas that unanimously support Judge Thomas.

Wo balieve that Judge Thomas is an independent thinker and a
highly gqualified and eble jurist. He has perscnal integrity,
compassion, and intellectual honesty. HNotabliy, Judge Thomas
has stated that he has no intantion of sacrificing his
principles to accommodate others or because it would be
expedient. We bolleve that Clarence Thomas is a fair judge
who will interpret our constitution rightly and properly, and
make declsions coneonant with the lntentiona of our
forefathers, instead of angaging in judiclal legislating. We
also believe that Judgs Thomas 1s desply commltted to
individual righte and will bring a broad and unigue
esXparience and perspective to the Court not shared by the
other Justices.

Finally, we believe that Clarence Thomas has committed
himself to hard work and excellence. As a product of a great
end diversified American work ethic, Clavence Thomaa should
be applauded for his personal and professional achlevementa
in spite of anormous difficulties., Because of his personal
background, the offices he has held in government service,
and his, life’s experiencee, Judge Thomas understands the
neads of ail Americans including minorities, womsn, the
elderly and the handicapped.
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Distinguished Senators, Clarence Thomas, a product of a
unigue American experience, now gesks your confirmation. We,
the Montgomery County (MD) Black Republican Council, support
the nomination of Judge Clarence Thomas as Aspociate Justice
to the United States Supreme Court and bellave that he has
the moral fortituda, intallect, breadth of axperienca, and
regard for the appropriate interpretation of the
conatitution. In our view, theae are the prime requirements
for a Supreme Court Justice and we urge the Senate to confirm

Judgae Thomas,

Mr. Chairman, this concludes my prepared statement. Thank
you for the opportunity to appear before you to offer this

testimony.
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The CHairMaAN. Thank you very much, Mr. Jenkins,

Dr. Dumas, the honored spot; after 30 witnesses, you will be the
last witness to be heard on the subject of Judge Thomas. It is an
honor to have you here and thank you for your patience.

STATEMENT OF GEORGE C. DUMAS

Mr. Dumas. Thank you, Mr. Chairman. Mr. Chairman, members
of the Committee on the Judiciary, my name is George Dumas, na-
tional chairman of the Republican Black Caucus, RBC. We, the
members of the Republican Black Caucus, would like to place in
the record our organization’s unanimous support of the nomination
of Judge Clarence Thomas for confirmation as an Associate Justice
on the Supreme Court of the United States.

Mr. Chairman and members of this committee and each Member
of the full Senate, we respectfully request each of you to fully sup-
port the confirmation of this great American, one of Americas
brightest and most devoted public servants. Our country needs his
experience, his wisdom, his judicial and constitutional expertise, as
well as his ability to rise above politics of party, of race, of sex, of
religion, or national origin.

In our opinion, Judge Clarence Thomas is a national role model,
a splendid example of accomplishments despite insurmountable
odds. His life mirrors my life. [ was born in Eupora, MS, where
picking cotton was a way of life. During my early childhood, my
parents moved our family to East St. Louis, IL, and shortly after
arriving there they geparated.

My mother struggled to rear and educate four children on wel-
fare, which at that time was called Aid to Dependent Children,
ADC. By the grace of God, hard work, self-help, education, church
and community role models, such as black ministers, doctors, law-
yers, business leaders and teachers that lived in our community,
we succeeded against the odds. Today, I am a successful entrepre-
neur. Because of this background, I can identify with Judge r-
ence Thomas.

Some past national role models that immediately come to mind
are Presidents Abraham Lincoln, John F. Kennedy, Lyndon B,
Johnson, all great men. President Abraham Lincoln is credited
with abolishing slavery. Today, Abraham Lincoln is honored as one
of our count?r 8 greatest Presidents.

President John F. Kennedy said, “Ask not what your country
can do for you, but ask what you can do for your country.” Judge
Clarence Thomas is reviving that spirit of service ignited by Presi-
dent Kennedy. Over 24 years ago, President Lyndon B. Johnson
nominated Judge Thurgood Marshall, a truly great American, to
the Supreme Court of rgm United States. Today, President George
W. Bush has nominated Judge Clarence Thomas to the Supreme
Court of the United States. President Bush continues that tradition
%1 recognizing the best person for the position by nominating Judge

Omas.

Each of these Presidents dared to dream great dreams, and they
dared to be different. Their ability to dream great dreams and
stand by their commitments, to see their dreams become a reality,
is the essence of the elements that have made America great.
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Judge Thomas also dares to dream great dreams and to be differ-
ent.

QOur Nation owes these great Presidents and the great Justice
Thurgood Marshall much gratitude. Qur U.S. Senate owes Presi-
dent Bush and the American people a vote of confirmation of
Judge Clarence Thomas to the Supreme Court of the United States.

An ABC poll presented last Monday night, September 16, 1991,
revealed that 63 percent of ali Americans approve of the confirms-
tion of Judge Clarence Thomes, including 61 percent of African-
Americans and 61 percent of women. This is an approval rating in-
crease of § to T percentage points for African-Americans.

Chairman and members of this committee and the full
Senate you have heard a great volume of testimony in favor and
against this nomination. Some individual testimony has caused
confusion. However, the central issue is that the President of the
United States has nominated Judge Thomas, a highly gqualified
jurist of high moral character with integrity and independence.

We do not know why some people are against him. We do not
now need to know how he will vote in the future. The fact is the
American people have approved of this confirmation, as indicated
by the latest ABC poll. We ask of you to vote to confirm this great
American judge, this positive role model for our Nation.

We, the members of the Republican Black Caucus, RBC, thank
you for this opportunity to testify before you during these histori-
cal proceedings. God bless Judge Thomas. God bless this committee
and the full Senate. God bless the President of the United States,
and God bless America.

[The prepared statement of Mr. Dumas follows:)
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ME. CHAIRMAN, members of the Commitiee an the Judiciary, my name
is Dr. George Dumas, pational chairman of the Republican Biack Caucus (RBC),

We, 1be members of the Bepublican Black Caucus, would like Lo place in Lhe
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record, our organization’s ungnimous support of the nomination of Judge
Clarence Thomas, for confirmation as an associate Justice on the Supreme

Court of the United Statea,

Mr. Chairman and members of this committee and each member of the
full Senate, we respectlully request each of you 1o fully support the
confirmation of this great American, one of America's brightest and most
devoted public servants. Qur country needs his experience, his wisdom, his
judicial and constitutional experiise as well as his ability to rise above

politics of party, race, sez, religion or national origin.

In our opinion, Judge Clarence Thomas is a national cale model. A

splendid example of accomplishments despite insurmountable odds.

His Life micrors my life. [ was born in Eupora, Mississippi, where
picking cotton was a way of life. During my early chlidhood, my parents
moved our famlily 1o East $1. Lovis, linois and shortly alter arriving there,
they separated. My motber struggied to rear and educate four chifdren on

wellare, which at that time was calied, Aid 1o Dependent Children (ADC).
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By the grace of God, hard work, self help, education, church and
community role models such as biack ministers, doctors, lawyers, business
lesders and teachers, that ived iz our community, we succeeded against the
odda Todey, | am a successlul entreprencur. Because of his background, |

can identifly with judge Clarenoe Thomas.

Some past pational role models that immedialely come 10 mind are
Presidents Abraham Lincoln, John F. Kennedy, Lyndon B. Johnson, all
great men President Abraham Lincoln is credited with abolishing elavery.
Today, Abraham Linooln is bonored as one of our couniry's greatest
Presidents,

Preeident john F. Kennedy zaid, * Ask not what your country can do for
you, but ask what you can do for yowr country. " Judge (larence Thomas is
reviving that spirit of service ijgnlied by President Kennedy.

Over 24 years ago, President Lyndon B. johnson nominaied Judge
Thurgood Marshall, a truly great American, 1o the Supreme Court of the
United Suites.

Todsy, President George W. Bush has nominated Judge Clarence Thomas
to the Supreme Court of Lhe United Stales. President Bush continues that
tradition of recogniring Lhe best person for the position, by nominating Judge
Thomas.
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Bach of these Presidenta dared 1o dream greai dreams and they dared Lo
be differeat Their ability 1o dream great dreams, and stand by their
commitments 10 see their dreams become a reality is the essence of the
elements that have made America great. judge Thomas also dares lo

dream great dreams and Lo be different.

Cur nation owes these great Presidents and the greal Justice
Thurgood Marshall much gratitude. Our United States Senate owes President
George Bush a vote of confirmation of Judge Clarence Thomas Lo Lthe Supreme
Court of the United States.

An ABC poll presented last monday night { Sept 16, 1991) revealed that
63 £ of all Americans approve of confirmation of Judge Clarence Thomas
including 611 of African Americans and 1% of women. This is an approval

rating increase of 5 10 7 percentage paints for African Americans,

Mr. Chairman and members of this commitiee and the full Senate, you
have heard a great volume of teslimony in favor and mgainsi this
pominaticn. Some individual testimony has cauged confusion. However, the

central [ssua is that the President of Lhe United States has nominated Judge
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Thomas, a highty qualified jurist, of high moral characier, with integrity and
independence. We do not know why some people are againgt him.

Wa do not now need to know how he will vote in the future. The [act is the
American people approve of his confirmation e indicaled by the lalest ABC
poll. We ask each of you to vola to confirm ihis great American Judge, Lhis
positive role model for our nation. We, the members of the Republican

Black Caucus (RBC), thank you for his opportunity to testfy befora you
during these historical proceedings.
God biess-Judge Thoinas;
Cod biless this Committee and-the full Senale;
God bless the President of the United States; and
God bless America,
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Senator THURMOND [presiding). The chairman will be back in a
moment. He asked me to proceed.

1 want to take this opportunity first to welcome you here. I think
it is very thoughtful of you and very considerate to appear here
and use your talent and time to ~xpress yourself on & very impor-
tant nomination.

There is no more important nomination that could be made in
the United States than to the Supreme Court. These nine individ-
uals have unusual power. Next to the President of the United
States, they are the most influential people in this country, and I
appreciate your coming here and expressing yourselves.

ow, I believe, Ma. Ellen Smith, you are with Concerned Women
for America, is that correct?

Ms. Suita. Yes, Senator.

Senator THURMOND. Your representatives have testified here on
a number of appointments and ?uave done a fine job,

Mr. King, you are with the Professional Bail Agents?

Mr. KinG. Yes, sir.

Senator THURMOND. Just what is that organization?

Mr. King. Sir, our responsibility is to save taxpayers money.,

Senator THURMOND. Is what?

Mr. KING. Save taxpayers money.

Senator THURMOND. To get people out on bail, so they don’t have
to keep them in jail? {Laughter.]

Mr. KinG. We take them out and we see to it that they get back.

Senator THURMOND. See that they return.

And the third is Mr. Jenkins. You are chairman of Montgomery
County Black Republican Council?

Mr. JENKINS. Yes.

The CHAIRMAN [presiding]. Why don’t you ask what his responsi-
bility is? [Laughter.]

Senator THURMOND. How many members of the county council
are there?

Mr. JeNkINg. There are 19 members of the Montgomery County
Central Committee, and they represent 120,000 Montgomery
County voters.

Senator THURMOND. 120,000 voters.

Mr. JENKINS. Yea.

Senator THURMOND. How many black members and how many
white members?

CoMr. ilJEHKINS. We have 56 members of the Black HRepublican
uncil.

The CHammMaN. If 1 could interrupt for a minute, he represents a
party organization, not an elected public organization. It is not the
county council.

Senator THURMOND. So, yours is a party organization and not the
county council?

Mr. Jenkins. That's right.

Senator THURMOND. I see. Thank you very much.

Dr. Dumas, you are the national chairman of the Republican
Black Caucus, as I understand.

Mr. Dumas. That is correct, sir.

Senator THURMOND. How many meinbers have you in that?
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Mr. DuMas. At this time, Senator, we have several hundred
members and we are a grassroots organization and we are trying to
make sure that African-American people get a chance to partici-
pate in the democratic process in this country by belonging to more
than the Democratic Party. We believe that we should have more
African-Americans in the Republican Party, and so our mission is
to make that happen.

At this juncture, sir, I would like to thank you and your staff.
Your staff was really tremendous in assisting me in being able to
be at this hearing today, so I would like to thank you and the
chairman so much.

Senator THURMOND. We are very glad to be of assistance.

Now, where do you live?

Mr. Dumas. Sir, 1 live in Fairfax, VA,

Senator THURMOND. Fairfax County?

Mr. Pumas. Yes, sir.

Senator THURMOXD. Now, I am not going to ask you a lot of ques-
tions. It all boils down to this, whether or not this man is qualified
to be on the Supreme Court. You can say what you please about all
other questions, but that is all that counts,

Now, I am going to start with you, Ms. Smith: In your opinion, is
Judge Clarence Thomas, by reason of integrity, professional qualifi-
cations and judicial temperament and other qualities you feel im-

rtant to be on the Supreme Court, is he qualified to be on the

upreme Court?

Mr. SmrrH. Senator, without hesitation, I can say that we believe
that Judge Thomas is qualified to serve on the Supreme Court.

Senator THURMOND, The answer is yes?

Ms. SMrrH. Yes.

Senator THURMOND. Mr. King.

Mr. King. The answer is yes, and we see many, many judges.

Senator THURMOND, Mr. Jenkins.

Mr. JENKING. Yes, Senator.

Senator THURMOND. Dr. Dumas.

Mr. Dumas. The answer is yes, Senator.

Senator THURMOND. As I understand, all of you feel that he is
qualified to be on the Supreme Court.

Mr. Dumas. That is correct.

Senator THURMOND. The next question is: Do you know of any
reason why this committee and the Senate should not confirm him
for the Supreme Court? Ms. Smith.

Ms. SyitH. I know of no reason, Senator.

Mr. Kixc. None, Senator.

Mr. Jenkins. No, I do not, Senator.

Mr. DuMas. I know of no reason, Senator.

Senator THURMOND. As I understand, all of you say no, that you
know of no reason why he shouldn’t be.

Well, you have answered the questions correctly. [Laughter.]

You have given good answers, and I have a feeling that the com-
Eli:tee and the Senate, too, will confirm the position you have

e1l.

1 want to thank you again for your presence. I wish you well, and
God bless you.
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The CraieMAN. Before the Senator starts asking me questions,
what I will do is thank you, as well, and particularly you, Mr.
King, for making the long trip. Obviouﬂ]ﬂ, you feel strongly about
the nomination, It is good to have you here and all of you here.

I am not going to dismiss the committee, but 1 will dismiss this
panel. Thank you very much.

Now, we have no more public witnesses. The Senator from South
Carolina ig recognized.

Senator TuuaMonp. Mr. Chairman, as we come to the conclusion
of this hearing, I want to make a few observations: First, I want to
congratulate you, as chairman of this commitiee, for the fair
manner in which you have conducted the hearings. I appreciate the
equil::ble, thorough job that you have done throughout these 2
weeks.

The CaalrMAN. Thank you, Senator.

Senator THURMOND. Next, I want to say that these hearings, in
my opinion, have been comprehensive. Judge Thomas was before
the committee for 5 days, testifying for some 25 hours. We have
heard from approximately 100 witnesses and, without question, the
hearings, in my opinion, l{ave been very thorough and complete.

Next, I want to comment on the testimony given by Judge
Thomas. Judge Thomas displayed the intellectual capacity to sit on
the Supreme Court. His answers showed a keen sense of fairness
and a sincere willingness to be open minded.

He has substantial experience. He served as assistant attorney

neral in Missouri, he served as Assistant Secretary for Civil
ﬁights at the Department of Education, he served as irman of
the Equal Employment Opportunity Commission, and he has
served 18 months on the D.C. circuit court of appeals.

I want to say, too, that Judge Thomas deserves a lot of consider-
ation. He has overcome difficuit circumstances early in his life, and
this gives him a clear understanding of and sensitivity to the plight
of minorities and the less fortunate.

I think he is a man of great compassion. Then, too, the testimony
of Judge Thomas and those who testified on his behalf convince me
that he should be confirmed for a position on the Supreme Court.

Finally, Mr. Chairman, I again want to commend you for your
efforta to insure that these hearings were conducted fairly, and 1
look forward to swift committee action, so that the full Senate can
act on this nomination as soon as possible,

Thank you.

The CHAIRMAN. Thank you very much, Senator, for those kind
remarks and for your summary.

Let me conclude these hearings by stating a few things:

I would like to thank my colleagues for how attentive they have
been to the hearings, and the attendance over, by what I think, by
anyone’s atandards, would be a relatively long period of time, has
been exemplary.

I would also like to thank the staff. You get to see a lot of the
staff that advises us sitting behind us who go into great detail and
have worked with us for literally tens, if not hundreds of hours in
preparation for these hearings on both sides of the aisle.

But there are staff persons who are in the back there who actual-
ly mechanically have kept this whole operation going, as well as
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doing a good deal of work, and I would like to take this opportunity
to mention just some of their names:

Ainbinder, Peter Bynum, Sean Kle%vlfen Dean, Anthony
Dunn, Tammy Fine, Kevin Howard, David al, Don Long, Li
Rothenberg, Rung, Phil Shipman--and Phil is the fellow who
has kept this all rolling, including keeping the doors open and
closed and moving people in and out, thank you, Phil-Justin Til-
linghast, Ben Turner, Joel Vengrin, Pam Yonkin. I have left out
somebody here, Kathleen Sakelaris, as well. )

I also want to publicly thank—no pun intended—public broad-
casting for covering these hearings, from the beginning to the end,
allowing what I am told is millions of Americans to make their
own ju ents about the nominee, about the witnesses who have
testiied and about the committee, in terms of whether or not the
process is fair or adequate,

So, I would like to thank, on behalf of the Senate, public broad-
casting, both public TV and National Public Radie, for their will-
ingness to do what tbey have done. It is getting harder and harder
for television networke to cover a lot of things, use of costs and
judgments they have to make, and I think public televigion and
public radio and CNN is of great service to the people of this coun-
try, and I want to thank them.

t, there will be a number of questions by folks, as well as the

ress, as to when we are l]-Foing to move on the nomination. Senator

urmond and I will confer on that, but it is my hope and expecta-

tion that the Judiciary Committee will have what we refer to as an
executive session.

That is a fancy way of saying we will sit down and hash out the
nomination and actually vote, each of us will vote and make a rec-
ommendation to the Senate, whether to report favorably or unfa-
vorably the nomination to the Senate, and 1 hope we can do that
by next Friday, although that is not a certainty at this point, be-
cause of Senate schedule and because of committee rules and regu-
lations relating to how much time must pass between the end of a
mﬂg and an executive session, but I expect we will be able to do

After that point, the committee will then report to tbe floor of
the Senate this nomination, one way or another, one way or an-
other meaning favorably or unfavorably, and, depending on the
Senate schedule and the conatraints of time to file minority and
majority reports, so the Senate has not only the record, but also
:lhii reports of the members of the committee and their recommen-

ations.

I have spoken to the majority leader and, in a timely fashion, it
will be taken up, alt.hou.ghh]it is too early to predict when that will
occur, But we are not looking way into the future, by any stretch of
the imagination.

Again, I thank everyone from the public to the staff to the press
to my colleagues for their cooperation, ially to the camera
persons who are up there. They are probably sc happy what I am
about to do.

This hearing is adjourned.

Senator THURMOND. Mr. Chairman.

The CHAIRMAN. This hearing is reconvened. [Laughter.]
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I am s0 accustomed, having been the chairman for so long, he
would rather say the last word.

The Senator from South Carolina,

Senator THurMOND. Thank you. I don’t think I can get in the
last word with you around, but I will try. [Laughter.]

Mr. Chairman, in addition to expressing my appreciation to the
people that you have mentioned, and I do so, I would also like to
express my appreciation to some of my Judiciary Committee staff
who have worked diligently on this nomination: Terry Wooten, Me-
lissa Riley, and John Grady were here throughout the entire hear-
ings and have been dedicated throughout this nomination process.

I would like to thank Duke Short, my administrative assistant
and chief of staff, who also did double duty, by looking after my
office as well as assisting here and overseeing the proceedings of
the hearing.

In all of these instances, I appreciate the work of the staff. The
Senators have so much work to do now that they could not get
along without competent and dedicated staff members, and we ap-
preciate the service of yours and mine, both.

The CHAalRMAN, The committee is adjourned.

[Whereupon, at 3:10 p.m., the committee was adjourned.]

[Additional documents submitted for the record are contained in
Part 4, Appendix.]
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